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FEDERAL   STATUTES, 

ANNOTATED. 


NOTES  ON  THE  CONSTITUTION. 


ARTICLE  II.,  SECTION  1. 

"The  executive  power  shall  be  rested  in  a  President  of  the  United  States  of 
America.  He  shall  hold  his  office  during  the  term  of  four  years,  and,  together 
with  the  Vice-President,  chosen  for  the  same  term,  be  elected,  as  follows." 


Bepresented  by  Heads  of  Departments. —  The  President,  in  the  exercise  of  his 

executive  power  under  the  Constitution,  may  act  through  the  head  of  the 

appropriate  executive  department    The  heads  of  departments  are  his  authorized 

assistants  in  the  performance  of  his  executive  duties,  and  their  official  acts, 

promulgated  in  the  regular  course  of  business,  are  presumptively  his  acts. 

important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and  is 
accountable  only  to  his  country  in  his  politi- 
cal character  and  to  his  own  conscience.  To 
aid  him  in  the  performance  of  these  duties, 
he  is  authorized  to  appoint  certain  officers, 
who  act  by  his  authority,  and  in  conformity 
with  his  orders.  In  such  cases,  their  acts 
are  his  acts;  and  whatever  opinion  may  be 
entertained  of  the  manner  in  which  executive 
discretion  may  be  used,  still  there  exists,  and 
can  exist,  no  power  to  control  that  discretion. 
The  subjects  are  political.  They  respect  the 
nation,  not  individual  rights,  and  being  in- 
trusted to  the  executive,  the  decision  of  the 
executive  is  conclusive.  The  application  of 
this  remark  will  be  perceived  by  adverting  to 
the  Act  of  Congress  for  establishing  the  de- 
partment of  foreign  affairs.  This  officer,  as 
his  duties  were  prescribed  by  that  Act,  is  to 
conform  precisely  to  the  will  of  the  Presi- 
dent. He  is  the  mere  organ  by  whom  that 
will  is  communicated.  The  acts  of  such  an 
officer,  as  an  officer,  can  never  be  examinable 
by  the  courts.  But  when  the  legislature  pro- 
ceeds to  impose  on  that  officer  other  duties, 
when  he  it  directed  peremptorily  to  perform 
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Wilcox  v.  Jackson,  (1839)  13  Pet.  (U.  S.) 
498, 513 ;  Runkle  v.  U.  S.,  ( 1887 )  122  U.  S.  557. 
See  also  Wolsey  v.  Chapman,  (1879)  101 
U.  S.  755;  U.  S.  t>.  Farden,  (1878)  99  U.  S. 
10;  Confiscation  Cases,  (1873)  20  Wall.  (U. 
S.)  92;  Williams  V.  U.  S.,  (1843)  1  How. 
(U.  S.)  297;  U.  S.  v.  Eliason,  (1842)  16  Pet. 
(U.  S.)  291;  Relation  of  President  to  Exec- 
utive Departments,  (1863)  10  Op.  Atty.-Gen. 
527. 

Where  the  heads  of  departments  are  the 
political  or  confidential  agents  of  the  execu- 
tive, merely  to  execute  the  will  of  the  Presi- 
dent, or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal 
discretion,  their  acts  are  only  politically  ex- 
aminable. But  where  a  specific  duty  is  as- 
signed by  law,  and  individual  rights  depend 
upon  the  performance  of  that  duty,  it  is 
equally  clear  that  tne  individual  who  con- 
siders himself  injured  has  a  right  to  resort 
to  the  laws  of  his  country  for  a  remedy. 
Marbury  r.  Madison,  (1803)  1  Cranch  (17. 
S.)  165*.  wherein  the  court,  per  Marshall,  C. 
J.,  said :  "  By  the  Constitution  of  the  United 
States,  the  President  is  invested  with  certain 
9F.  a  A.-1 
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certain  acts,  when  the  rights  of  individuals 
are  dependent  on  the  performance  of  those 
acts,  he  is  so  fan^  the  officer  of  the  law,  is 
amenable  to  the  laws  for  his  conduct,  and 
cannot  at  his  discretion  sport  away  the  vested 
rights  of  others." 

As  a  general  rule  the  direction  of  the 
President  is  to  be  presumed  in  all  instruc- 
tions ,and  orders  issued  from  the  competent 
department.  Official  instructions  issued  by 
the  heads  of  the  several  executive  depart- 
ments, civil  and  military,  within  their  re- 
spective jurisdiction,  are  valid  and  lawful 
without  containing  express  reference  to  the 
direction  of  the  President.  Relation  of  Presi- 
dent to  Executive  Departments,  (1855)  7  Op. 
Atty.-Gen.  453. 

The  secretary  of  the  navy  represents  the 
President  and  exercises  his  power  on  the  sub- 


jects confided  to  his  department.     U.  S.  v. 
Jones,  (1855)   18  How.   (U.  S.)  95. 

An  order  dismissing  an  officer  in  the  marine 
corps,  issued  by  the  secretary  of  the  navy  as 
such,  not  purporting  to  be  the  act  or  by 
direction  of  the  President,  is  nevertheless  in 
legal  effect  the  order  of  the  President.  Mc- 
Elrath's  Case,  (1876)  12  Gt.  CI.  202. 

The  action  of  the  commissioner  of  Indian 
affairs  must  be  presumed  to  be  the  action  of 
the  President,  according  to  the  well-settled 
principle  adopted  in  practice  and  recognized 
by  the  courts,  that  the  President  acts  in  the 
performance  of  most  of  his  duties  through  an 
appropriate  department  of  the  government 
and  through  the  chief  officers  charged  with 
the  immediate  supervision  of  the  affairs  of 
that  department.  Belt's  Case,  (1879)  15  Ct. 
Ci:  107. 


Approval  of  Court-martial  Proceedings. —  A  certificate  of  the  secretary  of  war,  in 
the  following  form:  "  War  Department,  July  24,  1872.  In  conformity  with 
the  65th  of  the  Rules  and  Articles  of  War,  the  proceedings  of  the  general 
court-martial  in  the  foregoing  case  have  heen  forwarded  to  the  Secretary  of 
War  for  the  action  of  the  President.  The  proceedings,  findings,  and  sentence 
are  approved,  and  the  sentence  will  he  duly  executed.  Win.  W.  Belknap, 
Secretary  of  War,"  was  held  to  be  a  sufficient  authentication  of  the  judgment 
of  the  President. 


U.  S.  v.  Fletcher,  (1893)  148  U.  S.  86, 
wherein  the  court  said :  "  The  views  of  the 
judge  advocate  general,  and  the  action  of  the 
secretary  in  1888  upon  a  reference  of  the  sub- 
ject in  answer  to  the  petition  of  Captain 
Fletcher,  presented  to  the  President,  March 
27  of  that  year,  were  induced  by  the  case  of 
Runkle  v.  V.  S.,  (1887)  122  U.  S.  543,  and 
the  present  decision  of  the  Court  of  Olaims 
was  based  upon  it.  Reference  to  the  report 
of  that  case  shows  that  the  circumstances 
were  so  exceptional  as  to  render  it  hardly  a 
safe  precedent  in  any  other.  It  appeared 
therein  that  the  proceedings,  findings,  and 
sentence  of  the  court-martial  were  trans- 
mitted to  the  secretary  of  war,  who  on  Jan. 
16,  1873,  wrote  upon  the  record  an  order  ap- 
proving the  proceedings,  with  certain  excep- 
tions, and  the  findings  and  sentence,  to- 
gether with  the  further  statement  that  in 
view  of  the  unanimous  recommendation  by 
the  members  of  the  court  that  the  accused 
should  receive  executive  clemency,  and  other 
facts,  the  President  was  pleased  to  remit 
all  of  the  sentence  except  so  much  as  di- 
rected cashiering;  and  that,  thereupon,  the 
secretary  issued  a  general  order  announcing 
the  sentence,  as  thus  modified.  It  further 
appeared  that  thereafter,  and  on  the  same 


day,  Major  Runkle  presented  to  President 
Grant  a  petition  insisting  that  the  proceed- 
ings had  not  been  approved  by  him  as  re- 
quired by  law;  that  the  conviction  was  un- 
just; that  the  record  was  insufficient  to  war- 
rant the  issuing  of  the  order,  and  asking  its 
revocation  and  annulment;  whereupon,  in 
pursuance  of  the  petition,  the  record  of  the 
official  action  theretofore  had  was,  by  direc- 
tion of  the  President,  referred  to  the  judge 
advocate  general  for  review  and  report;  that 
this  report  was  subsequently  made,  and  with 
the  petition  was  found  by  President  Hayes 
awaiting  further  and  final  action  thereon, 
and  being  taken  up  by  him  as  unfinished 
business,  the  conviction  and  sentence  were 
disapproved,  and  the  order  of  Jan.  16,  1873, 
revoked.  This  court  was  of  opinion  that  the 
order  was  capable  of  division  into  two  sepa- 
rate parts,  one  relating  to  the  approval  of 
the  proceedings  and  sentence,  and  the  other 
to  the  executive  clemency  which  was  invoked 
and  exercised,  and  that  under  the  circum- 
stances, which  are  recapitulated,  it  could  not 
be  said  that  it  positively  and  distinctly  ap- 
peared that  the  proceedings  had  ever,  in  fact, 
been  approved  or  confirmed  by  the  President 
as  required  by  the  articles  of  war."  See  also 
In  re  Chapman,  (1897)   166  TJ.  S.  670. 


Pretesting  Citiieni  Abroad. —  The  duty  of  protecting  the  lives  or  property  of 
citizens  abroad  rests  in  the  discretion  of  the  President.  Acts  of  lawless  violence 
or  of  threatened  violence  to  a  citizen  or  his  property  cannot  be  anticipated 
and  provided  for;  and  the  protection,  to  be  effectual  or  of  any  avail,  may,  not 
unfrequently,  require  the  most  prompt  and  decided  action.    In  all  cases  where 
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a  public  act  or  order  rests  in  executive  discretion,  neither  he  nor  his  authorized 

agent  is  personally  civilly  responsible  for  the  consequences. 

Durand  v.  Hollins,   (1860)   4  Blatchf.   (U.  nations;  and  the  performance  of  that  duty  in 

S.)  451,  8  Fed.  Cas.  No.  4,186.  its    incipient   stage   necessitates    negotiation 

mt      .  ...                       ...            .      -  _    .  which  is  exclusively  the  function  of  the  execu- 

The  righting  a  wrong :  that ^may  ^ /one  m  u      d      ^^  £d  ^  ^t  hw  no  jurli. 

forngn  landa  is  a  poutieal  duty  and  apper-  dictlo/to  coerce  the  action  of  the  executive, 

tuns  to  the  legislative  and  executive  depart-  v   Q        H        (19Q?)  20  A       Ca9    (D   a) 

ments  of  the  government,  because  it  involves  RRft  ji   \     *»■/  x* 

the  relations  of  the  United  States  with  foreign  ODU' 

Aitaerity  to  Remove  Wiener. —  The  President,  by  virtue  of  his  office  and  without 
authority  given  by  some  statute,  has  no  power  to  remove  a  convict  from  one 
prison  to  another;  and  the  removal  of  a  convict,  sentenced  to  prison  by  a 
consular  court  of  the  United  States,  to  this  country  for  imprisonment  and  to 
eerve  out  his  sentence,  would  be  unlawful. 

Convicts  of  Consular  Courts,  (1889)  10  Op.  Atty.*Gen.  377. 

Ooatrel  Landing  of  Foreign  Cablet.—  The  President  has  the  power,  in  the  absence 
of  legislation  by  Congress,  to  control  the  landing  of  foreign  submarine  cables 
on  the  shores  of  the  United  States.  He  may  either  prevent  the  landing,  if  the 
rights  intrusted  to  his  care  so  demand,  or  permit  it  on  conditions  which  will 
protect  the  interests  of  this  government  and  its  citizens.  If  the  landing  has 
been  effected  without  the  consent  or  against  the  protest  of  this  government, 
respect  for  its  rights  and  compliance  with  its  terms  may  be  enforced  by  applying 
the  prohibition  to  the  operation  of  the  line  unless  the  necessary  conditions  are 
accepted  and  observed;  No  one  has  a  right  to  land  a  foreign  cable  upon  our 
shores*  and  establish  a  physical  connection  between  our  territory  and  that  oi  a 
foreign  state  without  the  consent  of  the  government  of  the  United  States. 

Foreign  Cable©,   (1898)   22  Op.  Atty.-Gen.  authorities  of  the  United  States  have  full 

13.    See  also  Cuba  —  Cables,  (1809)  22  Op.  power,  in  their  discretion,  to  prevent  by  all 

Atty.-Gen.  408.  necessary  means  the  grounding  of  a  cable 

intended  to  connect  the  island  of  Cuba  with 

The  grounding  of  a  cable  upon  the  island  ot  the  United  8tates  or  any  other  oountry,  or  to 

Cuba  to  connect  it  with  a  foreign  country  remove  or  disrupt  any  cable  which  may  be 

cannot  be  done  and  maintained  in  opposition  laid    in    disregard    of    its   instructions    and 

to  the  law  of  the  government  which  exer-  against  its  will.    Cuba  —  Gables,   (1899)  22 

rises  sovereign   power  in  the  island.    The  Op.  Atty.-Gen.  614. 

Authority  to  Approve  JEreetion  of  Bridge  Across  Klagara  Biver.—  In  the  absence  of  any 

Act  of  Congress  op  constitutional  provision  conferring  upon  him  authority  so 

to  do,  the  President  cannot  officially  consent  to  and  approve  the  erection  of  a 

proposed  bridge  across  the  Niagara  river. 

Bridge  Across  Niagara  River,  (18S3)  17  Op.  Atty.-Gen.  523, 
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ARTICLE  II.,  SECTION  1. 

"  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  direct,  a 
nnmber  of  electors,  equal  to  the  whole  number  of  senators  and  representatives 
to  which  the  state  may  be  entitled  in  thl  Congress:  bnt  no  senator  or  repre- 
sentative, or  person  holding  an  office  of  trust  or  profit  under  the  United  States, 
shall  be  appointed  an  elector.  The  electors  shall  meet  in  their  respective 
states,  and  vote  by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.  And  they  shall  make  a  list  of 
all  the  persons  voted  for,  and  of  the  number  of  totes  for  each;  which  list  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of 
the  United  States,  directed  to  the  President  of  the  Senate.  The  President  of 
the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives, 
open  all  the  certificates,  and  the  votes  shall  then  be  counted.  The  person 
having  the  greatest  number  of  votes  shall  be  the  President,  if  such  number  be 
a  majority  of  the  whole  number  of  electors  appointed;  and  if  there  be  more 
than  one  who  have  such  majority,  and  have  an  equal  number  of  votes,  then 
the  House  of  Representatives  shall  immediately  choose  by  ballot  one  of  them 
for  President;  and  if  no  person  have  a  majority,  then  from  the  five  highest  on 
the  list  the  said  House  shall  in  like  manner  choose  the  President.  But  in 
choosing  the  President,  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote;  a  quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  states,  and  a  majority  of  all  the 
states  shall  be  necessary  to  a  choice.  In  every  case,  after  the  choice  of  the  Presi- 
dent, the  person  having  the  greatest  number  of  votes  of  the  electors  shall* be  the 
Vice-President.  But  if  there  should  remain  two  or  more  who  have  equal  votes, 
the  Senate  shall  choose  from  them  by  ballot  the  Vice-President.1  The  Congress 
may  determine  the  time  of  choosing  the  electors,  and  the  day  on  which  they 
shall  give  their  votes;  which  day  shall  be  the  same  throughout  the  United 
States.  No  person  except  a  natural  born  citizen,  or  a  citizen  of  the  United 
States,  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to 
the  office  of  President;  neither  shall  any  person  be  eligible  to  that  office  who 
shall  not  have  attained  to  the  age  of  thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  United  States.  In  case  of  the  removal  of  the  President 
from  office,  or  of  his  death,  resignation,  or  inability  to  discharge  the  powers 
and  duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice-President,  and 
the  Congress  may  by  law  provide  for  the  case  of  removal,  death,  resignation 
or  inability,  both  of  the  President  and  Vice-President,  declaring  what  officer 
shall  then  act  as  President,  and  such  officer  shall  act  accordingly,  until  the 
disability  be  removed,  or  a  President  shall  be  elected.  The  President  shall, 
at  stated  times,  receive  for  his  services,  a  compensation,  which  shall  neither 
be  increased  nor  diminished  during  the  period  for  which  he  shall  have  been 
elected,  and  he  shall  not  receive  within  that  period  any  other  emolument  from 
the  United  States,  or  any  of  them.  Before  he  enter  on  the  execution  of  his 
office,  he  shall  take  the  following  oath  or  affirmation:  — '  I  do  solemnly  swear 
(or  affirm)  that  I  will  faithfully  execute  the  office  of  President  of  the  United 
States,  and  will  to  the  best  of  my  ability,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States.' " 

1  As  to  the  manner  of  electing  the  President  and  Vice-President,  see  the  substituted  pro- 
visions contained  in  the  Twelfth  Amendment. 
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Electors  Are  Hot  Officers  of  United  States. —  The  sale  function  of  the  Presidential 

electors  is  to  cast,  certify,  and  transmit  the  vote  of  the  state  for%  President  and 

Vice-President  of  the  nation.     Although  the  electors  are  appointed  and  act 

under  and  pursuant  to  the  Constitution  of  the  United  States,  they  are  no  more 

officer*  or  agents  of  the  United  States  than  are  members  of  the  state  legislatures 

when  acting  as  electors  of  federal  senators,  or  the  people  of  the  states  when 

acting  as  electors  of  representatives  in  Congress. 

In  re  Green,    (1890)    134  U.  S.  379.    See  The  franchise  or  privilege  of  the  office  of 

also  Todd  17.   Johnson,    (1896)    99  Ky.   548,  elector    originates    in    the    Constitution    and 

and  Mason   v.    State,    (1892)    55   Ark.   529,  laws  of  the  United  States  and  not  in  those  of 

as  to  jurisdiction  of  the  crime  of  destroying  the  state.     State  v.  Bowen,  (1876)  8  S.  Car. 

ballot-box  and  ballots.  400. 

Discretion  of  State  as  to  Manner  of  Appointing  Electors. —  It  is  competent  for  a  state 

legislature  to  provide  for  the  election  of  an  elector  and  an  alternate  elector  in 

each  of  the  congressional  districts  into  which  the  state  is  divided,  and  of  an 

elector  and  an  alternate  elector  at  large  in  each  of  two  districts  defined  by  the 

statute.     The  clause  of  the  Constitution  does  not  read  that  the  people  or  the 

citizens  shall  appoint,  but  that  "  each  state  shall ;"  and  if  the  words  "  in  such 

manner  as  the  legislature  thereof  may  direct,"  had  been  omitted,  it  would 

seem  that  the  legislative  power  of  appointment  could  not  have  been  successfully 

questioned  in  the  absence  of  any  provision  in  the  state  constitution  in  that 

regard.     Hence  the  insertion  of  those  words,  while  operating  as  a  limitation 

upon  the  state  in  respect  of  any  attempt  to  circumscribe  the  legislative  power, 

cannot  be  held  to  operate  as  a  limitation  on  that  power  itself. 

McPherson  v.  Blacker,  (1902)  146  U.  S.  amendment  to  the  Constitution.  The  district 
25,  wherein  the  court  said  that  reference  system  was  largely  considered  the  most 
to  contemporaneous  and  subsequent  action  equitable,  and  Madison  wrote  that  it  was 
under  this  clause  shows  "  that  various  modes  that  system  which  was  contemplated  by  the 
of  choosing  the  electors  were  pursued,  as,  by  framers  of  the  Constitution,  although  it  was 
the  legislature  itself  on  joint  ballot ;  by  the  soon  seen  that  its  adoption  by  some  states 
legislature  through  a  concurrent  vote  of  the  might  place  them  at  a  disadvantage  by  a 
two  houses;  by  vote  of  the  people  for  a  division  of  their  strength,  and  that  a  uniform 
general  ticket;  by  vote  of  the  people  in  rule  was  preferable."  Affirming  (1892)  92 
districts;  by  choice  partly  by  the  people  Mich.  377. 
voting  in  districts  and  partly  by  the  legisla- 
ture; by  choice  by  the  legislature  from  candi-  State  law  is  passed  in  pursuance  of  Con- 
dates  voted  for  by  the  people  in  districts;  s,titution. —  When  the  legislature  of  a  state, 
and  in  other  ways,  as  notably  by  North  in  obedience  to  this  provision,  has  by  law 
Carolina  in  1792,  and  Tennessee  in  i796  and  directed  the  manner  of  appointment  of  the 
1800.  No  question  was  raised  as  to  the  electors,  that  law  has  authority  solely  from 
power  of  the  state  to  appoint  in  any  mode  the  Constitution  of  the  United  States.  It 
its  legislature  saw  fit  to  adopt,  and  none  that  is  a  law  passed  in  pursuance  of  the  Consti- 
a  single  method,  applicable  without  excep-  tution.  Electoral  College's  Case,  (1876)  1 
tion,  must  be  pursued  in  the  absence  of  an  Hughes   (U.  S.)   571,  8  Fed.  Cas.  No.  4,330. 

Holding  an  Offloo  of  Trust  or  Profit  undsr  the  United  States. —  A  member  of  the 
United  States  centennial  commission  held  an  office  of  trust  under  the  United 
States,  and  was  therefore  disqualified  for  the  office  of  elector. 

In  re  Corliss,  (1876)  11  R.  I.  640. 

Hatters  within  Control  of  Congress.—  Congress  is  empowered  to  determine  the 
time  of  choosing  the  electors  and  the  day  on  which  they  are  to  give  their  votes, 
which  is  required  to  be  on  the  same  day  throughout  the  United  States,  but 
otherwise  the  power  and  jurisdiction  of  the  state  is  exclusive,  with  the  excep- 

5  Volume  IX. 


CONSTITUTION.  Art  tt,  ~.  t 

tion  of  the  provisions  as  to  the  number  of  electors  and  the  ineligibility  of 
certain  persons,  so  framed  that  congressional  and  federal  influence  might  be 
excluded. 

McPherson  v.  Blacker,  (1902)  146  U.  S.  35,  affirming  (1892)  92  Mich.  377. 

Tax  on  Salary  of  FnsMant.  —  A  specific  tax  by  the  United  States  upon  the  salary 
of  an  officer,  to  be  deducted  from  the  amount  which  otherwise  would  by  law 
be  payable  as  such  salary,  is  a  diminution  of  the  compensation  to  be  paid  to 
him,  which,  in  the  case  of  the  President,  would  be  prohibited  by  the  Con- 
stitution of  the  United  States  if  the  Act  of  Congress  levying  the  tax  were 
passed  during  the  official  term  of  the  President 

President  and  Judges  — Tax  on  Salaries  of,  (1869)  13  Op.  Atty.-Gen.  102. 
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ARTICLE  II.,  SECTION  2. 

a  The  President  shall  be  commander-in-chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  states,  when  called  into  the  actual  service 
of  the  United  States;  he  may  require  the  opinion,  in  writing,  of  the  principal 
officer  in  each  of  the  executive  departments!  upon  any  subject  relating  to  the 
duties  of  their  respective  offices." 

I.  Relation  to  Authority  of  British  Crown,  7. 
II.  Power  to  Establish  Army  Regulations,  8. 

III.  Power  of  Congress  to  Legislate,  8. 

IV.  Represented  by  Superior  Officer  in  Command,  8. 
V.  Effect  of  Military  Occupation,  8. 

1.  Extension  of  Territory  and  Operation  of  Laws,  8. 

2.  Establishment  of  Provisional  Gwernment,  9. 

3.  Establishment  of  Provisional  Court ',  9. 

VI.  Power  to  Convene  General  Courts-martial,  10. 
VII.  Power  to  Court-martial  or  Detain  Civilians,  10. 
VIIL  Power  to  Repel  Invasion  and  Suppress  Insurrection,  ii. 
IX.  Power  to  Accord  Belligerent  Rights  to  Insurgents,  ii. 
X.  Power  to  Permit  Partial  Intercourse  with  the  Enemy,  ii. 
XI.  Power  to  Employ  Secret  Agents,  ii. 
XII.  When  Commander-in-Chief  of  Militia,  12. 

XIII.  Appointment  of  Army  Officers,  12. 

XIV,  Appointment    of    Regular    Army   Officers   to   Service   in 

Militia,  12. 
XV.  Admission  of  Merchandise  from  Conquered  Territory,  12. 
XVI.  "  Departments,"  12. 

L  Eeiatioh  to  Authority  of  British  Cbowh. —  "  In  the  distribution  of 
political  power  between  the  great  departments  of  government,  there  is  such  a 
wide  difference  between  the  power  conferred  on  the  President  of  the  United 
States  and  the  authority  and  sovereignty  which  belong  to  the  English  crown, 
that  it  would  be  altogether  unsafe  to  reason  from  any  supposed  resemblance 
between  them,  either  as  regards  conquest  in  war,  or  any  other  subject  where 
the  rights  and  powers  of  the  executive  arm  of  the  government  are  brought  into 
question.  Our  own  Constitution  and  form  of  government  must  be  our  only 
guide." 

Fleming  v.  Page*  (1850)   9  How.t<U.  S.)       command  and  direction  of  the  military  and 
618.  naval  forces,  as  first  general  and  admiral  of 

Federalist -The  President  is  to  be   the  ^^v/^hT^ ;«JT 'i  *"*  °I  the  Br2l!h 

oommaader-in  chief  of  the  army   and   mvy  h^*  *S    ™i       declaring  of  war  and  to 

ef  the  United   States.    In  this  respect  his  *^,I„a,81nnf  i"*    'T* U. tln*    of „  ««£   "nd 

authority  would  be  nominally  the  sane  with  "J?le\*lL°L™l     '   Y.  the   C™8t'tut'on 

that  of  the  king  of  Great  Britain,  but  in  SLr    £L    t  "rT^'".  *  v*? 

mtbstanee   much    inferior    to    it.    It    would  ^"I'v  "e-    Han»»ton,    in    The    Federalist, 

-i\0.  LfAlA. 


it  to  nothing  more  than  the  supreme 
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n.  PowiE  to  Establish  Abmt  BieuLATlova.  —  The  power  of  the  esBrch* 
to  establish  rules  and  regulations  for  the  government  of  the  army  is  uxKkiEi&ti. 
The  power  to  establish  implies,  necessarily,  the  power  to  modify  or  repeL.  or 
create  anew.  The  secretary  of  war  is  the  regular  constitutional  organ  «f  zi* 
President  for  the  administration  of  the  military  establishment  of  the  mora: 
and  rules  and  orders  publicly  promulgated  through  him  must  be  reeerne*£  i* 
the  acts  of  the  executive,  and  as  such  are  binding  upon  all  within  the  sstorc* 
of  his  legal  and  constitutional  authority.  . 


U.  S.  r.  Eliason,   (1842)    16  Pet   (U.  S.)  statutes,  nor  to  the  making  of  praisfcs*  «t 

302.     See  also  Kurtz  v.  Moffitt,   (1885)    115  a    legislative    nature.       Xarr    Rmtaim*. 

L-  S.  503.  (1853)  6  Op.  Atty.-Gen.  10 :  Power  of  Ps«i- 

But  this  power  is  limited  and  does  not  ex-  ^  ^f*** Jl  l1™^  "~  »  *" 

tend  to  the  repeal  or  contradiction  of  existing  Department,  (1861)   10  Op.  Attr.-Gta.  14. 


m.  POWZB  OF  COVGBS88  TO  Llftmitl. —  While  the  President  is  nude 

mander-in-ehief  by  the  Constitution,  Congress  has  the  right  to  legislate  for 

the  army/  not  impairing  his  efficiency  as  such  commander-in-chief,  and  when 

a  law  is  passed  for  the  regulation  of  the  army,  having  that  constitutional 

qualification,  he  becomes  as  to  that  law  an  executive  officer,  and  is  limited  in 

the  discharge  of  his  duty  by  the  statute, 

McBlair  r.  U.  S.,  (1884)   10  Ct.  CI.  541.  The  power  of  command  and  control  of  the 

_  army  the  trainers  of  the  Constitution  placed 

The  constitutional  power  of  the  President  in  the  hands  of  the  President,  with  onlr  two 

to  command  the  army  and  navy,  and  that  of  restrictions    set    upon     it:     that    Congress 

longrress  "to  make  rules  for  the  government  should  have  power  "to  make  rule*  for  the 

and  regulation  of  the  land  and  naval  forces,"  government  and  regulation  of  the  land  and 

rre  distinct:   Congress  cannot  by  rules  and  naval  forces;  w  that  the  appointment  of  oflV 

*  regulations  impair  the  authority  of  the  Presi-  cers  should  be  -  by  and  with  the  advice  and 

,  ~,^  ~"^*nd*r;in-«hiei.    Swaim  t>.  U.  S.,  consent    of    the    Senate."    Sfawt  r.  U.  &, 

<  1S93>  28  Ct-  CI.  173.  (1889)  24  Ct  CL  247. 

IT.  BXFHSKVTZD  BY  SlTFXRiOB  Omen  nr  COMMA**. —  TIThatever  the  Presi- 
dent of  the  United  States,  as  commander-in-chief,  might  do  if  personally 
present,  may  he  done  by  the  superior  officer  in  command  of  any  district  unless 
restrained  by  orders  or  by  the  peculiar  nature  of  the  service  in  whidi  be  is 
engaged. 

Heffemaa  r.  Porter,   (1869)   6  Coldw.  (Tenn.)  396. 


T.  Bluer  0*  MnjTUtT  Occupation  -  1.  Extensa*  of  Territwy  aid  Opcimtiom 
rf  ****  —  The  duty,  and  power  of  the  President  are  purely  military.  As 
c^srmander-in-chief,  he  is  authorized  to  direct  the  movements  of  the  naval  anjl 
!iu.::ary  fora?s  placed  by  law  at  his  command,  and  to  employ  than  in  the 
i^anser  he  may  deem  most  effectual  to  harass  and  conquer  and  subdue  the 
•.aezry.  He  may  invade  the  hostile  country,  and  subject  it  to  the  sovereignty 
f-i  a—iority  of  the  United  States.  But  his  conquests  do  not  enlarge  the 
.•:•=  lines  oi  :ins  Union,  nor  extend  the  operation  of  our  institutions  and  laws 
:*7r*f  -J*  Ifsits  before  assigned  to  them  by  the  legislative  power. 

r.  Page,  tlS5©i  9  How.  (U.  S.)       in  the  coarse  of  hostilities  had  come  into  our 


military   possession,   became  a  part  of  the 

*  T-  s*  -t. -*~*  ^  ♦*_  * .  ,  Ignited    States,   and   subject   to  oar  general 

fd-™*,^T«^iL   -™*  ™  **?*  th**      Uv*-     *«*  t>^v  «*  important  to  this  case 

—  territory,  which      «ar  to  be  merely  that  of  the  military  com- 
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Commander-in-chief. 


mander-in -chief ;  that  territory  can  be  ac- 
quired only  by  the  treaty-making  and  legisla- 
tive authority,  and,  consequently,  that  the 
fact  that  hostilities  are  by  the  military 
authority  directed  against  a  particular  por- 
tion of  the  enemy's  territory,  cannot  be  said 
to  make  the  acquisition  of  that  territory  the 
object  of  the  war."  U.  S.  v.  Castillero, 
11862)  2rBlack  (U.  S.)  358. 

The  right  of  the  President  temporarily  to 
govern  localities  through  his  military  offi- 
cers he  derives  solely  from  the  fact  that  he 
is  the  commander-in-chief  of  the  army,  and 
is  to  see  that  the  laws  are  executed ;  and  he 
can  exercise  it  to  just  the  extent  that,  and  no 
further  than,  by  the  laws  of  war,  a  com- 
manding general  in  the  army  of  the  United 
States  could  do  it.  Where  the  laws  are,  or 
may  be,  executed  without  the  interference 
of  the  President,  by  his  military,  he  has  no 
right  thus  to  interfere.  Griffin  v.  Wilcox, 
(1863)    21  Ind.  382. 

The  military  occupation  by  the  United 
States  of  a  conquered  country  confers  no 
such  rights  either  upon  the  government  or 
the  inhabitants  of  the  occupied  territory  as 
attach  to  a  conquest  when  it  is  made  by  the 
government  of  Great  Britain.  The  territory 
passes  under  the  control  of  the  government 
of  the  United  States,  as  against  all  other 
nations,  but  it  does  not,  ipso  facto,  become  a 
part  of  it;  and  its  inhabitants  are  subject  to 
the  government  of  occupation,  under  the 
direction  of  the  President  of  the  United 
States  as  commander-in-chief  of  the  army, 
or,  in  other  words,  to  government  by  martial 


law.  Hence,  the  intercourse  of  foreign  na- 
tions with  such  conquered  territory  is  subject 
to  the  will  of  the  commander-in-chief.  Rut- 
ledge  t?.  Fogg,  (1866)  3  Coldw.   (Tenn.)   559. 

Government  of  Porto  Rico.  —  The  right  of 
the  President  as  commander-in-chief  of  the 
army  and  navy  of  the  United  States  under 
the  Constitution  to  exercise  government  and 
control  over  Porto  Rico  did  not  cease  or  be- 
come defunct  in  consequence  of  the  signature 
of  the  treaty  of  peace,  nor  from  its  ratifica- 
tion. It  was  settled  by  the  judgment  of  the 
Supreme  Court  of  the  United  States  in  a 
similar  case,  arising  out  of  the  enforcement 
of  local  tariff  laws  in  California  subsequently 
to  the  cession  of  that  territory  and  prior  to 
any  legislation  with  reference  to  it  by  Con- 
gress, that  the  civil  government  organized 
from  a  right  of  conquest  by  the  military  offi- 
cers of  the  United  States  was  continued  over 
the  territory  as  a  ceded  conquest  without  any 
violation  of  the  Constitution  or  laws  of  the 
United  States.  Cross  v.  Harrison,  (1853) 
16  How.  (U.  S.)  164.  According  to  the 
well-settled  principles  of  public  law  relating 
to  territory  held  by  conquest,  and  according 
to  the  adjudication  of  the  Supreme  Court  of 
the  United  States  in  Cross  v.  Harrison, 
(1853)  16  How.  (U.  S.)  164,  the  military 
authorities  in  possession,  in  the  absence  of 
legislation  by  Congress,  may  make  such  rules 
or  regulations  and  impose  such  duties  upon 
merchandise  imported  into  the  conquered 
territory  as  they  may,  in  their  judgment  and 
discretion,  deem  wise  and  prudent.  Porto 
Rico  — Duties,  (1899)  22  Op.  Atty.  Gen.  561. 


2.  Establishment  of  Provisional  Government  —  The  President  had  power  to 

create  military  governments  and  to  appoint  provisional  governors  for  states 

then  lately  in  insurrection,  but  this  did  not  of  itself  change  the  general  laws 

then  in  force  for  the  settlement  of  the  estates  of  deceased  persons,  and  did  not 

remove  from  office  those  who  were  at  the  time  charged  by  law  with  public 

duties  in  that  behalf. 

ti  nuance  and  afterwards.  As  far  as  the  acts 
of  the  states  did  not  impair  or  tend  to 
impair  the  supremacy  of  the  national  author- 
ity, or  the  just  rights  of  the  citizens,  under 
the  Constitution,  they  are  in  general  to  be 
treated  as  valid  and  binding."  See  also 
Cross  v.  Harrison,  (1853)  16  How.  (U.  S.) 
189;  Scott  v.  Billgerry,  (1866)  40  Miss.  133. 


Ketchum  r.  Buckley,  (1878)  99  U.  S.  190, 
wherein  the  court  said :  "  It  is  now  settled 
law  in  this  court  that  during  the  late  civil 
war  the  same  general  form  of  government, 
the  same  general  law  for  the  administration 
of  justice  and  the  protection  of  private 
rights,  which  had  existed  in  the  states  prior 
to   the   rebellion,    remained   during   its   con- 


8.  Establishment  of  Provisional  Court. —  The  establishment  of  a  provisional 

court  by  a  presidential  proclamation,  upon  the  suppression  of  the  rebellion, 

with  authority,  among  other  powers,  to  hear,  try,  and  determine  all  causes  in 

admiralty,  was  an  exercise  of  the  constitutional  authority  of  the  President, 

and  Congress  had  power,  upon  the  close  of  the  war  and  the  dissolution  of  the 

provisional  court,  to  provide  for  the  transfer  of  causes  pending  in  that  court 

and  of  its  judgments  and  decrees  to  the  proper  courts  of  the  United  States. 

The  Grapeshot,    (1869)    9   Will.    (U.   S.)  In  Dooley  v.  U.  S.,   (1901)    182  U.  S.  234, 

131.     Sep    also   Lewis   v.    Cocks,    (1874)    23  the  court  said:     "In  the  case  of  Jecker  v. 

Wall.  (U.S.)  469;  Scott  r.  BillgerYy,  (1866)  Montgomery,    (1851)    13  How.    (I\   8.)    498, 

40  Miss.  133.  it  was  held  that  neither  the  President  nor 
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the  military  commander  could  establish  a 
court  of  prize,  competent  to  take  jurisdic- 
tion of  a  case  of  capture,  whose  judgments 
would  be  conclusive  in  other  admiralty 
courts.  It  was  said  that  the  courts  estab- 
lished in  Mexico  during  .the  war  were  nothing 
more  than  agents  of  the  military  power,  to 
assist  it  in  preserving  order  in  the  conquered 
territory,  and  to  protect  the  inhabitants  in 
their  persons  and  property  while  it  was 
occupied  by  the  American  arms.  They  were 
subject  to  the  military  power,  and  their  de- 
cisions under  its  control,  whenever  the  com- 
manding officer  thought  proper  to  interfere. 
They  were  not  courts  of  the  United  States, 
and  had  no  right  to  adjudicate  upon  a  ques- 
tion of  prize  or  no  prize,  although  Congress, 
in  the  exercise  of  its  general  authority  in 
relation  to  the  national  courts,  would  have 
power  to  validate  their  action.  The  Grape- 
shot,   (1869)   9  Wall.   (U.  S.)    133." 

The  power  to  establish  by  military  author- 
ity courts  for  the  administration  of  civil  as 
well  as  criminal  justice  in  portions  of  the 
insurgent  states  occupied  by  the  national 
forces. is  precisely  the  same  as  that  which 
exiBts  when  foreign  territory  haB  been  con- 
quered and  is  occupied  by  the  conquerors. 
Mechanics',  etc.,  Bank  v.  Union  Bank,  ( 1874 ) 
22  Wall.  (U.  S.)  296,  affirming  (1873)  25 
La.  Ann.  387.  See  also  Burke  v.  Tregre, 
(1870)   22  La.  Ann.  629. 


A  court  established  by  the  commanding 
general  in  New  Orleans,  on  May  1,  1862,  on 
the  occupation  of  the  city  by  the  govern- 
ment forces,  will,  in  the  absence  of  proof  to 
the  contrary,  be  presumed  to  have  been 
authorized  try  the  President  Mechanics', 
etc.,  Bank  e.  Union  Bank,  (1874)  22  Wall. 
(U.  S.)  293,  affirming  (1873)  25  La.  Ann. 
387.  See  also  Burke  t>.  Tregre,  (1870)  22 
La.  Ann.  629. 

Upon  the  conquest  of  New  Mexico,  in  1846, 
the  commanding  officer  of  the  conquering 
army,  in  virtue  of  the  power  of  conquest  and 
occupancy,  and  with  the  sanction  and  author- 
ity of  the  President,  ordained  a  provisional 
government  for  the  country.  The  ordinance 
created  courts  with  both  civil  and  criminal 
jurisdiction.  It  did  not  undertake  to  change 
the  municipal  laws  of  the  territory,  but  It 
established  a  judicial  system  with  a  superior 
or  appellate  court,  and  with  circuit  courts, 
the  jurisdiction  of  which  was  declared  to 
embrace,  first,  all  criminal  causes  that  should 
not  be  otherwise  provided  for  by  law;  and, 
secondly,  original  and  exclusive  cognisance 
of  all  civil  cases  not  cognizable  before  the 
prefects  and  alcaldes.  But  though  these 
courts  and  this  judicial  system  were  estab- 
lished by  the  military  authority  of  the  United 
States,  without  any  legislation  of  Congress, 
they  were  lawfully  established.  Leitens- 
dorfer  *,  Webb.  (1857)  20  How.  (U.  S.)  176. 


VI.  Fowsb  to  Comrcn  Gehxral  Cotjms-mabtial. —  It  is  within  the  power 
of  the  President  of  the  United  States,  as  commander-in-chief,  to  validly  con- 
vene a  general  court-martial  even  where  the  commander  of  the  accused  officer 
to  be  tried  is  not  the  accuser. 

upon  them  by  the  articles  of  war.    If  this 
power  could  not  be  exercised,  it  would  be 


Swaim  t>.  U.  S.,  (1897)  165  U.  S.  558.  See 
also  Approval  of  Court-Martial  Sentence, 
(1877)   15  Op.  Atty.-Gen.  302. 

To  appoint  general  courts-martial  is  within 
the  power  of  the  President  under  this  clause. 
As  commander-in-chief  the  President  is  au- 
thorised to  give  orders  to  his  subordinates, 
and  the  convening  of  a  court-martial  is  sim- 
ply the  giving  of  an  order  to  certain  officers 
to  assemble  as  a  court,  and,  when  bo  assem- 
bled,  to  exercise   certain   powers    conferred 


impracticable,  in  the  absence  of  an  assign- 
ment of  a  general  officer  to  command  tne 
army,  to  administer  military  justice  in  a 
considerable  class  of  cases  of  officers  and 
soldiers  not  under  the  command  of  any  de- 
partment commander,  as,  for  example,  a 
large  portion  of  the  officers  of  the  general 
staff,  and  the  whole  body  of  the  retired  offi- 
cers.   Runkle  v.  U.  8,  (1884)  19  Ot.  CI.  409. 


VII.  Powxb  to  Coum-mabtial  ob  Dbtaut  CimiAn. —  Martial  rule  can 
never  exist  where  the  courts  are  open,  and  in  the  proper  and  unobstructed 
exercise  of  their  jurisdiction. 


Em  p.  Milligan,  (1866)  4  Wall.  (U.  S.) 
127.  But  Bee  Suspension  of  Privilege  of 
Writ  of  Habeas  Corpus,  (1861)  10  Op. 
Atty.-Gen.  74. 

While  the  President,  as  commander-in- 
chief,  has  no  authority  to  arrest  and  to  hold 
for  trial  before  a  court-martial  or  a  military 
tribunal,  or  to  detain  for  an  unreasonable 
time,  persons  not  in  the  military  service  re- 
siding in  loyal  states  when  civil  courts  are 
open,  because  when  the  courts  are  open  and 
the  civil  authorities  are  unobstructed,  and 
there  is  no  existing  rebellion,  martial  law 
does  not  legally  exist,  yet  within  the  imme- 


diate theatre  of  insurrection  or  war  the 
commander-in-chief  and  his  subordinates, 
when  the  exigencies  of  the  occasion  make  it 
necessary,  possess  this  power  of  martial  law. 
Lamar  v.  Dana,  (1873)  18  Int.  Rev.  ftee.  198, 
14  Fed.  Cas.  No.  8,006. 

The  President  could  not,  by  virtue  of  the 
power  vested  in  him  as  commander-in-chief 
of  the  army  and  navy,  subject  the  citisens  of 
a  loyal  state  in  which  the  civil  courts  are 
open  to  martial  law  or  render  them  liable 
to  be  punished  by  military  commission  for 
resisting  the  enforcement  of  the  draft,  how- 
ever reprehensible  and  disloyal  such  acts 
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way  be.    In  re  Kemp,  (1863)  16  Wis.  376,  to  its  operation.    In  places  where  hostilities 

wherein  the  court  said:     "Undoubtedly  the  exist,  the  military  authority  often  declares 

President,  or  any  general  under  him,  may,  martial  law,  which,  during  its  continuance, 

when  it  is  deemed  necessary  for  the  success*  supersedes   and   puts   in   abeyance   all   civil 

ful  prosecution  of  military  operations,  declare  authority.    This   is   of   frequent  occurrence, 

martial    law   over  the   rebellious   states,   or  and    is  a  legitimate    exercise  of    the  war 

orer  districts  in  a  state  of  war,  and  within  power." 
those  limits  subject  all  persons  and  things 

VUL  Powxb  to  Expel  Invasion  akb  Suppxebs  Ixbvxxxction. —  The  Presi- 
dent has  no  power  to  initiate  or  declare  a  war  against  either  a  foreign  nation 
or  a  domestic  state.  But  by  the  Acts  of  Congress  of  Feb.  28,  1795,  and 
March  3,  1807,  he  was  authorized  to  call  out  the  militia  and  use  the  military 
and  naval  forces  of  the  United  States  in  case  of  invasion  by  foreign  nations, 
and  to  suppress  insurrection  against  the  government  of  a  state  or  of  the 
United  States.  If  a  war  be  made  by  invasion  of  a  foreign  nation,  the 
President  is  not  only  authorized  but  bound  to  resist  force  by  force.  He 
does  not  initiate  the  war,  but  is  bound  to  accept  the  challenge  without  waiting 
for  any  special  legislative  authority.  And  whether  the  hostile  party  be  a 
foreign  invader,  or  states  organized  in  rebellion,  it  is  none  the  less  a  war, 
although  the  declaration  of  it  be  "  unilateral." 

The  Brig  Amy  Warwick,   (1862)   2  Black  The  right  of  the  President  to  institute  a 

(U.  S.)  668.  See  also  Jackson  Ins.  Co.  t\  blockade  of  porta  in  possession  of  the  states 
Stewart,  (1866)  1  Hughes  (U.  8.)  310,  13  in  rebellion,  which  neutrals  were  bound  to 
Fed.  Gas.  No.  T,152.  regard,  was  affirmed  in  The  Brig  Amy  War- 

wick, (1862)  2  Black  (U.  S.)  671. 

DL  POWER  TO  AQCOXD  BKLLIOXXXXT  EIGHTS  TO  IftSUXOXNTB. —  Whether  the 
President,  in  fulfilling  his  duties  as  commander-in-chief  in  suppressing  an 
insurrection,  has  met  with  such  armed  hostile  resistance  and  a  civil  war  of 
such  alarming  proportions  as  will  compel  him  to  accord  to  those  engaged  therein 
the  character  of  belligerents,  is  a  question  to  be  decided  by  him,  and  the  courts 
must  be*  governed  by  the  decisions  and  acts  of  the  political  department  of  the 
government  to  which  this  power  was  intrusted. 

The  Brig  Amy  Warwiok,  (1862)  2  Black  (U.  S.)  670. 

X.  POWXX  TO  PSXXIT  PAXTIAL  IXTEXCOUXBE  WITH  THE  EXEMY. —  Even  if,  in 
the  absence  of  congressional  action,  the  power  of  permitting  partial  intercourse 
with  a  public  enemy  may  not  be  exercised  by  the  President  alone,  who  is  con- 
stitutionally invested  with  the  entire  charge  of  hostile  operations,  there  is  no 
doubt  that  a  concurrence  of  both  affords  ample  foundation  for  any  regulations 
on  the  subject 

Hamilton  v.  Dillin,  (1874)   21  Wall.   (U.  S.)  87. 

XL  Powxb  to  Employ  Beoeet  Agents. —  The  President  was  authorized  dur- 
ing the  civil  war,  as  commandeMn-chief  of  the  armies  of  the  United  States, 
to  employ  secret  agents  to  enter  the  rebel  lines  and  obtain  information  respect- 
ing the  strength,  resources,  and  movements  of  the  enemy;  and  contracts  to 
compensate  such  agents  are  so  far  binding  upon  the  government  as  to  render 
it  lawful  for  the  President  to  direct  payment  of  the  amount  stipulated  out  of 
the  contingent  fund  under  his  control, 

Totten  V.  U.  S.,  (1875)   92  U.  S.  106,  affirming  (1873)  9  a.  CI.  506. 
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XII.  WHXV  C0XMAEDEE-IE-ChiS7  07  MILITIA. —  The  President  is  made  com- 
mander-in-chief of  the  army  and  navy  of  the  United  States  at  all  times ;  and 
commander-in-chief  of  the  militia  only  when  called  into  the  actual  service  of 
the  United  States. 

Johnson  r.  Sayre,  (1805)  158  U.  S.  115.  eral  states  when  called  into  the  actual  ser- 

vice of  the  United  States.    Power  of  President 
The  President  is,  by  the  Constitution,  only       to  Create  a  Militia  Bureau  in  War  Depart- 
commander-in-chief  of  the  militia  of  the  sev-       ment,  (1861)   10  Op.  Atty.-Gen.  17. 

XIH  Appointment  of  Army  Officer*. —  The  right  of  the  President  to 
command  armies,  and  direct  the  minutest  movement  of  the  soldier,  is  very 
different  from  the  exercise  of  the  power  of  appointment  of  a  person,  by  which 
the  higher  function  of  war  is  performed,  through  the  instrumentality  of  officers 
of  the  army.  The  power  of  appointment  in  the  military  service  is  not  incident 
to  the  President  as  an  exclusive  power  of  his  office,  but  is  subject  to  the  advice 
and  consent  of  the  Senate,  so  that  in  its  exercise  there  is  called  into  requisition 
other  volition  than  the  mere  will  of  the  President 

McBlair  v.  U.  8.,  (1884)   19  Ct.  a.  537. 

XIV.  Appointment  of  Beoulae  Asmt  Officers  to  Service  nr  Militia.  — 
The  President,  as  commander-in-chief,  and  any  commanding  officer  exercising 
his  powers,  may  lawfully  require  any  officer  of  the  United  States  to  perform  the 
appropriate  duties  of  his  station  in  the  militia  when  in  the  service  of  the 
United  States  whenever  the  public  interest  shall  so  require.  If  it  were  other- 
wise, it  would  be  in  the  power  of  the  states,  by  omitting  to  appoint  the  proper 
officers,  to  defeat  the  whole  object  of  the  constitutional  provision  empowering 
Congress  "  to  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions;  to  provide  for  organiz- 
ing, arming,  and  disciplining  the  militia,  and  for  governing  such '  part  of 
them  as  may  be  employed  in  the  service  of  the  United  States,  reserving  to  the 
states,  respectively,  the  appointment  of  the  officers,  and  the  authority  of  training 
the  militia  according  to  the  discipline  prescribed  by  Congress." 

Disbursements  by  Quartermasters  to  Militia,   (1835)   2  Op.  Atty.-Gen.  711. 

XV.  Admission  of  Keeohaedise  feom  Coeoteeed  Teeeitoet.  —  The  admis- 
sion of  merchandise  into  the  ports  of  the  United  States  from  conquered  territory 
is  governed  solely  by  existing  laws  passed  by  Congress,  and  the  President  has 
no  power  to  add  to  or  detract  from  the  force  and  effect  of  such  laws. 

Porto  Rico  — Duties,  (1809)  22  Op.  Atty.-Gen.  560. 

XVL  "DEPARTMENTS." —  The  word  "  departments  "  clearly  means  the  same 
thing  as  in  the  clause  giving  Congress  the  power  to  vest  the  appointment  of 
inferior  officers  in  the  heads  of  departments.  The  "  principal  officer  "  in  this 
clause  is  the  equivalent  to  the  "  head  of  department "  in  the  other. 

U.  S.  v.  Gennaine,  (1878)  99  U.  S.  511. 
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ARTICLE  II.,  SECTION  2. 

"The  President    *    *    *    shall  have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  oases  of  impeachment." 

I.  Nature  of  Pardon,  13. 

1.  In  General,  ij. 

2.  Limited  to  Crtmes  and  Misdemeanors,  14. 

II.  Exclusive  Power  of  President,  14. 

1.  In  General,  14. 

2.  Power  of  Congress  to  Control,  15. 

3.  Pouter  of  Congress  to  Pass  Amnesty  Acts,  15. 

4.  Statutory  Power  of  Secretary  of  Treasury  to  Remit  Forfeitures,  16. 

III.  Time  Power  May  Be  Exercised,  16. 

IV.  Promise  to  Pardon,  16. 

V.  Pardon  and  Record  of  Conviction  to  Correspond,  16. 

VI.  Extent  of  Pardoning  Power,  16. 

i.  Relation  to  Powers  of  British  Crown,  16. 

2.  Authority  to  Investigate  Facts,  17. 

3.  Finding  of  Innocence,  17. 

4.  All  Offenses  Other  than  Impeachment,  17. 

5.  Power  to  Proclaim  General  Pardon  and  Amnesty,  17. 

6.  Partial  and  Continued  Exercise  of  Power,  18. 

7.  Sentence  for  Contempt,  18. 

8.  Forfeitures  in  Cases  of  Prizes  of  War,  19. 

9.  Power  to  Commute,  19. 

VII.  Validity  of  Pardon,  19. 

1.  May  Be  Conditional,  19. 

2.  Necessity  for  Delivery  and  Acceptance  of  Pardon,  20. 

a.  In  General,  20. 

b.  Voluntary  Acceptance  of  Conditional  Pardon,  21. 

3.  Pardon  Procured  by  Fraud,  21. 

VIII.  Effect  of  Pardon,  21. 

1.  In  General,  21. 

2.  Includes  Amnesty,  21. 

3.  Other  Offenses  Not  Released,  22. 

4.  Remission  of  Fines,  Penalties,  and  Forfeitures,  22. 

a.  In  General,  22. 

b.  Penalty  Accruing  to  United  States,  22. 

c.  Restitution  of  Fines,  22. 

d.  Money  Paid  into  the  Treasury,  23. 

e.  Statute  Prohibiting  Payment  of  Money,  23. 

/.  Right  of  Private  Person  to  Share  of  Penalty,  23. 
g.  Confiscated  Property  Condemned  and  Sold,  24. 

5.  On  Sentence  by  Court-martial,  25. 

6.  Removal  of  Disability  to  Testify,  25. 

7.  Remitting  Consequences  of  Official  Derelictions,  26. 

8.  Disabilities  Imposed  by  State  Law,  26.  • 

IX.  Power  to  Revoke  Pardon,  26. 

L  Vattob  or  Paxbov  —  1.  In  General  —  A  pardon  is  an  act  of  grace  by 
which  an  offender  is  released  from  the  consequences  of  his  offense,  so  far  as 

such  release  is  practicable  and  within  control  of  the  pardoning  power,  or  of 
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officers  under  its  direction.  It  releases  the  offender  from  all  disabilities  imposed 
by  the  offense,  and  restores  to  him  all  his  civil  rights.  In  contemplation  of 
law,  it  so  far  blots  out  the  offense,  that  afterwards  it  cannot  be  imputed  to 
him  to  prevent  the  assertion  of  his  legal  rights.  It  gives  to  him  a  new  credit 
and  capacity,  and  rehabilitates  him  to  that  extent  in  his  former  position.  But 
it  does  not  make  amends  for  the  past.  It  affords  no  relief  for  what  has  been 
suffered  by  the  offender  in  his  person  by  imprisonment,  forced  labor,  or  other- 
wise; it  does  not  give  compensation  for  what  has  been  done  or  suffered,  nor 
does  it  impose  upon  the  government  any  obligation  to  give  it  The  offense 
being  established  by  judicial  proceedings,  that  which  has  been  done  or  suffered 
while  they  were  in  force  is  presumed  to  have  been  rightfully  done  and  justly 
suffered,  and  no  satisfaction  for  it  can  be  required. 

Knote  v.  U.  S.,  (1877)  05  U.  S.  149,  affirm-  individual  for  whose  benefit  it  is  intended, 

ing  (1874)  10  Ct.  Gl.  399.    See  also  U.  S.  v.  and  not  communicated  officially  to  the  court. 

Athens  Armory,   (186b)   2  Abb.   (U.  S.)   129,  It  is  a  constituent  part  of  the  judicial  sya- 

24  Fed.  Gas.  No.  14,473.  tern,  that  the  judge  sees  only  with  judicial 

A  pardon   is  an  act  of  grace    proceeding  ^^Tol  wl^Hs^oT  !%££ 

from  the  power  intrusted  with  the  execution  judiciallv.    A    private    deed,    not    communi- 

of   the  laws,  which   exempts   the   individual  ^tod  ^      wnateveP  ^y  be  ita  character, 

on  whom  it  is  bestowed  from  the  punishment  whether        faxm   or   a   £,  ia   totall 

the  law  inflicts  for  a  crime  he  has  commit-  unknown   ami   cannot  ^   acted   on.     U.    S. 

ted.     It  is  the  private,  though  official  act  of  r  Wilgon    (1833)  7  Pet  (U.  s>)  159. 
the    executive   magistrate,   delivered    to    the 

2.  Limited  to  Crimes  and  Xiidemeanors. —  This  grant  of  power  to  the  Presi- 
dent is,  in  its  terms,  and  in  its  obvious  sense,  limited  to  offenses,  to  crimes  and 
misdemeanors,  against  the  United  States;  and  does  not  embrace  any  case  of 
forfeiture,  loss,  or  condemnation,  not  imposed  by  law,  as  a  punishment  for  an 
offense.  It  is  the  power  to  pardon,  to  forgive,  to  withhold  punishment*  which, 
without  the  exercise  of  that  power,  the  law  would  inflict  If  a  fine,  forfeiture, 
or  penalty  be  prescribed  by  law  as  a  punishment*  in  whole  or  in  part,  for  an 
offense,  then  the  President's  pardoning  power  can  reach  and  relieve  it,  for  he 
can  pardon  the  offense  itself,  and  when  that  falls  its  legal  consequences  fall 
with  it. 

Pardoning  Power  of  President,  (1863)    10  Vessels    engaged    in    slave    trade.  —  The 

Op.    Atty.-Gen.    453.      See    also    Steamboat  President  is  invested  with  authority  to  remit 

Minnesota's  Case,    (1864)    11  Op.  Atty.-Gen.  judgments  of  forfeiture  pronounced  against 

122.  vessels,  their  tackle  and  apparel,  for  infrac- 

Military   off ense.  -  The   crimes   or   misde-  J10"9  of  .an  Act  .°< :  Congress ^prohibiting  slave 

meanors  forbidden  by  the  articles  of  war  are  ^i"!S  *^5*VSf  2  tpfp^r  of 

offenses  against  the  United  States.     The  Con-  ^ense  against  th  eU  »**»*  ates.     Power  of 

stitution,  therefore,  forbids  any  one  but  the  Executive  to   Remit   Forfeitures,    (1847)    4 

President  to  pardon  those  who  commit  such  P*  Atty.-uen.  o/tf. 

offenses.    Court    Martial  —  Pardon,     (1888)  See  also  infra,  VI.  4,  All  Offenses  Other 

19  Op.  Atty.-Gen.  106.  than  Impeachment. 

II.  Exclusive  Foweb  of  Pbesidmt  —  1.  In  General —  This  grant  of  power 

to  pardon  offenses  against  the  United  States  to  the  President  alone  forbids  the 

exercise  of  it  by  any  one  else. 

Court   Martial  — Pardon,    (1888)    19   Op.      of    Acts    of    Congress.     Pardoning    Power, 
Atty.-Gen.  106.  (1855)   7  Op.  Atty.-Gen.  561. 

Offense   committed    in   a    territory.  —  The  As  to  the  power  of  the  governor  of  a  terri- 

President  alone  has  the  power  to  pardon  tory  to  grant  pardons  for  offenses  against 
offenses  committed  in  a  territory  in  violati6n       the  laws  of  the  territory,  and   respites  for 
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from  time  to  time  in  a  criminal  cause,  for 
the  purpose  of  hearing  and  determining  mo- 
tions and  other  proceedings  which  may  occur 
after  verdict,  and  which  may  properly  be 
considered  before  judgment,  or  for  other  good 
cause.  In  this  cause,  however,  the  record 
does  not  show  that  the  suspension  was  for 
any  reason,  or  for  a  certain  or  short  time; 
but,  on  the  contrary,  it  appears  that  it  was 
for  such  uncertain  time  as  the  defendant 
should  continue  to  remain  so  favorably  im- 
pressed with  the  laws  of  the  land  as  to  obey 
them.  Instead  of  this  being  a  mere  suspen- 
sion of  sentence,  it  operated  as  a  condona- 
tion of  the  offense,  and  an  exercise  of  a 
pardoning  power  which  was  never  conferred 
upon  the  court.  U.  S.  v.  Wilson,  (1891)  46 
fed.  Rep.  749. 

S.  Power  of  Congrats  to  Control.  —  The  power  of  the  President  is  not  subject 
to  legislative  control.    Congress  can  neither  limit  the  effect  of  his  pardon,  nor 
exclude  from  its  exercise  any  class  of  offenders. 
*.< 

ISO 


offenses  against  the  laws  of  the  United 
States,  till  the  decision  of  the  President  can 
he  known  thereon,  see  see.  1841,  R.  S.,  7 
Fed.  Stat.  Anwot.  250. 

Offense  committed  in  place  ceded  to  na- 
tional government.  —  The  President  alone 
qui  have  the  right  to  pardon  one  convicted 
of  an  offense  committed  within  a  fort  or 
other  building  or  place  the  exclusive  juris- 
diction of  which  has  been  ceded  to  the  United 
States,  though  the  act  should  occur  within 
the  limits  of  the  state.  Pardoning  Power, 
'  (1865)  7  Op.  Atty.-Gen.  661. 

Suspension  of  sentence  by  the  court.  —  An 
indefinite  suspension  -of  sentence  is  beyond 
the  power  of  the  court.  There  can  be  no 
doubt  of  the  right  of  a  court  temporarily  to 
"  its  Judgment,  and  continue  to  do  so 


Ez  p.  Garland,  (1866)  4  Wall.  (U.  S.)  380. 
See  also  Pardoning  Power  of  President, 
(1852)  5  Op.  Atty.-Gen.  582;  Effect  of  Par- 
dons, (1857)  8  Op.  Atty.-Gen.  281;  Prize  — 
Remission  of  Forfeiture,  (1901)  23  Op. 
Atty.-Gen.  960. 

The" prevision  of  the  Act  of  July  xa,  1870, 
"  That  no  pardon  or  amnesty  granted  by  the 
President,  whether  general  or  special,  by 
proclamation  or  otherwise,  nor  any  acceptance 
of  such  pardon  or  amnesty,  nor  oath  taken, 
or  other  act  performed  in  pursuance  or  as  a 
condition  thereof,  shall  be  admissible  in  evi- 
dence on  the  part  of  any  claimant  in  the 
Court  of  Claims  as  evidence  in  support  of  any 
claim  against  the  United  States,  or  to  estab- 
lish the  standing  of  any  claimant  in  said 
court,  or  his  right  to  bring  or  maintain  suit 
therein;  nor  shall  any  such  pardon,  amnesty, 
acceptance,  oath,  or  other  act  as  aforesaid, 
heretofore  offered  or  put  in  evidence  on  be- 
half of  any  claimant  in  said  court,  be  used 
or  considered  by  said  court,  or  by  the  appel- 
late court  on  appeal  from  said  court,  in  de- 
ciding upon  the  claim  of  said  claimant,  or 
any  appeal  therefrom,  as  any  part  of  the 
proof  to  sustain  the  claim  of  the  claimant, 
or  to  entitle  him  to  maintain  his  action  in 
said  Court  of  Claims,  or  on  appeal  there- 
from,'* was  held  to  be  invalid  as  impairing 
the  effect  of  a  pardon,  and  thus  infringing 
the  constitutional  power  of  the  executive. 
•  It  is  the  intention  of  the  Constitution  that 


each  of  the  great  co-ordinate  departments 
of  the  government  —  the  legislative,  the 
executive,  and  the  judicial  —  shall  be,  in  its 
sphere,  independent  of  the  others.  To  the 
executive  alone  is  intrusted  the  power  of 
pardon,  and  it  is  granted  without  limit." 
U.  S.  t?.  Klein,  (1871)   13  Wall.  (U.  S.)   147. 

Except  in  cases  arising  in  the  military  or 
naval  service,  the  pardoning  power  of  the 
President  is  unrestrained  by  legislative  con- 
trol.   People  v.  Bowen,    (1872)   43  Cal.  441. 

Congress  has  no  power  by  legislation  to 
abridge  the  effect  of  the  President's  pardon. 
A  person  convicted  of  desertion  from  the 
military  service  and  afterwards  pardoned  by 
the  President,  under  section  1118,  R.  8., 
would  be  restored  by  reason  of  the  pardon  to 
all  the  rights  and  privileges  of  a  citizen 
which  he  had  anterior  to  Buch  conviction. 
But  whilst  Congress  has  no  power,  by  legisla- 
tion, to  abridge  the  effect  of  the  President's 
pardon,  yet  Congress  has  the  right  to  pre- 
scribe qualifications  and  conditions  for 
enlisted  men,  and  to  forbid  those  not  possess- 
ing such  qualifications,  and  as  to  whom  such 
conditions  do  not  exist,  to  enter  the  military 
service.  So,  whilst  the  President's  pardon 
restores  the  criminal  to  his  legal  rights  and 
fully  relieves  him  of  the  disabilities  legally 
attaching  to  his  conviction,  it  does  not  de- 
stroy an  existing  fact,  viz.,  that  his  service 
was  not  honest  and  faithful.  Army  —  Enlist- 
ment—Pardon, (1898)  22  Op.  Atty.-Gen.  39. 


3.  Power  of  Congrets  to  Pan  Amnesty  Acts. —  Although  the  Constitution  vests 
in  the  President  the  "  power  to  grant  reprieves  and  pardons  for  offenses  against 
the  United  States,  except  in  cases  of  impeachment,"  this  power  does  not  take 
from  Congress  the  power  to  pass  acts  of  general  amnesty,  and  is  ordinarily 
exercised  only  in  cases  of  individuals  after  conviction. 


incriminate,  is  virtually  an  Act  of  amnesty, 
and  valid. 


Brown  0.  Walker,  (1896)  161  U.  S.  601, 
saying  that  the  Act  of  Congress  of  Feb.  11, 
1883,  eh.  83,  27  Stat,  at  L.  443,  securing  to  a 

immunity   from    prosecution,    when  Limiting  President's  power.  —  The  pardon- 

apelled  to  testify  on  matters  tending  to  *■  ing  power  granted  to  the  President  is  abso- 
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lute,   and   ia  not  the  subject  of   legislative  fining  the  u amnesty"  therein  authorized  to 

control.    The  Edmunds  Act,  relating  to  the  offenders  who.  were  such  before  a  designated 

offense  in  Utah  of  unlawful  cohabitation,  can-  time.     President's  Pardoning  Powers  —  Am- 

not  be  construed  to  operate  as  a  limitation  nesty,  (1893)  20  Op.  Atty.-Gen.  668. 
of  the  President's  pardoning  power  by  con- 

4.  Statutory  Power  of  Secretary  of  Treasury  to  Remit  Forfeitures, —  The  power 

of  the  President  to  pardon  offenses  does  not  preclude  Congress  from  giving 

the  secretary  of  the  treasury  the  authority  to  remit  penalties  and  forfeitures. 

The  Laura,  (1885)   114  U.  S.  415,  wherein  acquiesced  in  for  nearly  a  century,  is  for- 

the  court  said:     "The  President,  under  the  bidden     by     the    Constitution."      Affirming 

general,  unqualified  grant  of  power  to  pardon  (1881)  8  Fed.  Rep.  612. 
offenses  against  the  United  States,  may  remit 

fines,  penalties,  and  forfeitures  of  every  de-  In  cases  of  mere  forfeiture  or  other  penal- 

scription  arising  under  the  laws  of  Congress ;  ties  acruing  to  the  treasury  under  the  Acts 

and,  equally,  that  his  constitutional  power  in  of  Congress  relative  to  the  transportation  of 

these  respects  cannot  be  interrupted,  abridged,  passengers,  the  secretary  of  the  treasury  may 

or  limited  by  any  legislative  enactment.    But  remit,  as  in  similar  cases  arising  under  the 

is  that  power  exclusive,  in  the  sense  that  no  revenue    laws.    This    does    not    exclude    the 

other  officer  can  remit  forfeitures  or  penalties  general  power  of  the  President  to  pardon,  and 

incurred  for  the  violation  of  the  laws  of  the  where,  under  the  same  laws,  personal  punish- 

United    States  ?    This    question    cannot    be  ment  is  inflicted,  the  case  can  be  reached  only 

answered  in  the  affirmative  without  adjudg-  through  the  pardoning  power  of  the  President, 

ing  that  the  practice  in  reference  to  remis-  Passenger  Laws  —  Pardoning  Power,   (1854) 

sions  by  the  secretary  of  the  treasury  and  6  Op.  Atty.-Gen.  488. 
other  officers,  which  has  been  observed  and 

EX  Time  POWEB  Mat  Be  Exebcised. —  The  power  may  be  exercised  at  any 

time  after  the  commission  of  an  offense,  either  before  legal  proceedings  are 

taken,  or  during  their  pendency,  or  after  conviction  and  judgment. 

Exp.  Garland,  (1866)  4  Wall.  (U.S.)  380.       physical     possibility.    Effect     of     Pardons, 
See    also    Pardoning    Power    of    President,       (1857)  8  Op.  Atty.-Gen.  284. 

i1853)   ,6,«.£?'  ^J??^    20;    People    Vm  After  security  given  for  payment  of  judg- 

Bowen,  (1872)  43  Cal.  441.  ment  — The    President    possesses   the    same 

At  any  time,  either  anterior  to  prosecution,  power  over  a  judgment  after  security  for  its 

or  pending  the  same,  or  subsequently  to  the  payment   shall   have  been   given,   as  before, 

execution  in  part  or  in  whole  of  sentence,  the  Reprieves  and  Pardons,  (1839)   3  Op.  Atty.- 

President  may  pardon,  subject  in  the  latter  Gen.  418. 
case  only  to  the  limits  of  legal,  moral,  or 

IV.  Fboxise  to  Pardon.  —  A  promise  to  pardon  is  not  a  pardon,  and  may 
at  any  time  be  withdrawn.  But  a  pardon  may  be  offered,  and  the  offer  kept 
open  and  thus  be  continuing,  so  that  the  person  to  whom  it  is  offered  may 
accept  it  at  a  future  day. 

Pardoning  Power,  (186&)    11  Op.  Atty.-Gen.  230. 

V.  Pabdon  akd  Becord  of  Coitviction  to  Corbespofd. —  A  pardon  which 
recites  a  conviction  at  "June  term"  of  the  offense  of  "counterfeiting  the 
silver  coin,"  and  a  "  sentence  "  thereon  of  "  imprisonment,"  cannot  be  made 
to  apply  to  a  record  of  conviction  at  the  "  May  sessions  "  of  two  felonies  —  one 
"forging  and  counterfeiting  ten  pieces  of  coin,"  etc.,  the  other  "uttering 
and  passing"  them  —  on  which  there  is  a  sentence  of  "fine"  as  well  as 
imprisonment.  Neither  the  time  of  conviction,  nor  the  offenses,  nor  the 
judgments  correspond. 

Stetler's  Case,  (1852)  1  Phila.  (Pa.)  302,  9  Leg.  Int.  (Pa.)  38,  22  Fed.  Cas.  No.  13,380. 

TL  Extent  of  Paedoicing  Poweb  —  1.  Belation  to  Powers  of  British  Crown. 

—  The  word  u  pardon  "  must  be  given  the  same  meaning  as  prevailed  here  and 
in  England  at  the  time  it  found  a  plr.oe  in  the  Constitution. 
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Ex  p.  Wells,  (1855)   18  How.  (U.  S.)  311. 

To  understand  the  meaning  of  a  pardon, 
and  the  extent  to  which  the  power  of  pardon- 
ing inay  be  rightfully  exercised  by  the  Presi- 
dent of  the  United  States,  we  must  look  to 
the  books  of  authority  belonging  to  the  king 
of  Great  Britain,  to  the  common  law  of  the 
people  of  England,  whose  principles  of  juris- 
prudence the  people  of  the  United  States 
brought  with  them  as  colonists  and  estab- 
lished here,  in  so  far  as  they  were  of  a  gen- 
eral nature,  not  local  to  that  kingdom  and 
not  repugnant  to  the  American  institutions. 
Pardoning  Power  of  President,  (1852)  5  Op. 
Atty.-Gen.  536. 

"The  powers  of  the  President,  in  this  re- 
spect, cannot  be  enlarged  by  analogy  to  the 
powers  of  an  English  king,  because  the 
powers  of  the  two  have  their  origin  and  mode 
of  existence  in  different  and  opposite  prin- 
ciples. (See  Bl.  Com.,  book  4,  ch.  31.)  *  His 
(the  king's)  power  of  pardoning  was  said  by 
our  Saxon  ancestors  to  be  derived  a  lege  suae 
dignitatis;  and  it  is  declared  in  Parliament, 
by  stat.  27  Hen.  VIII.,  that  no  other  person 
hath  power  to  pardon  or  remit  any  treason  or 
felonies  whatsoever;  but  that  the  king  hath 
the  whole  and  sole  power  thereof,  united  and 
knit  to  the  imperial  crown  of  this  realm.' 


And  hence,  in  a  former  opinion  (of  July  5, 
1861),  speaking  of  the  pardoning  power  and 
some  others  of  that  nature,  I  said :  '  These 
belong  to  that  class  which,  in  England,  are 
called  prerogative  powers,  inherent  in  the 
crown.  And  yet  the  framers  of  our  Constitu- 
tion thought  proper  to  preserve  them,  and  to 
vest  them  in  the  President,  as  necessary  to 
the  good  government  of  tjie  country.'  As  far 
as  they  are  so  preserved  and  vested  they  are 
legitimate  powers  in  the  hand  of  the  Presi- 
dent. But  they  are  not  prerogatives  —  they 
are  legal  powers  vested  in,  and  duties  imposed 
upon,  the  President  by  the  letter  of  the  Con- 
stitution; and  they  are  to  be  exercised  and 
judged  of  as  other  granted  powers  and  im- 
posed duties  are.  The  power  to  grant  re- 
prieves and  pardons  is  given,  in  terms,  to  the 
President ;  but  the  power  to  remit  forfeitures, 
fi^es,  and  penalties  (as  distinct  from  the 
pardon  of  crimes)  is  not  given.  Yet  the 
king  had  both  powers.  And  necessarily  so, 
in  the  theory  of  the  English  government, 
in  which  the  king  is  the  only  person  offended 
by  the  commission  of  crimes,  and  the  only 
owner  of  things  forfeited,  unless  expressly 
provided  otherwise  by  statute."  Pardoning 
Power  of  President,  (1863)  10  Op.  Atty.-Gen. 
454. 


2.  Authority  to  Investigate  Facts. —  The  power  of  pardon  neither  requires 
nor  authorizes  the  President  to  enter  into  an  investigation  of  facts,  not  set  up 
nor  proven  at  the  trial,  which,  if  true,  should  have  been  thus  interposed  to  the 
indictment,  after  a  trial  and  conviction,  an  appeal,  and  a  decision  adverse  to  the 
accused  by  the  Supreme  Court  of  the  United  States. 

Pardon  of  Piratical  Murder,   (1820)    1  Op.  Atty.-Gen.  350. 

3.  Finding  of  Innocence. —  If  executive  clemency  is  to  be  exercised,  it  ought 
not  to  appear  as  a  finding  of  innocence. 

Prize  — Remission  of  Forfeiture,  (1901)  23  Op.  Atty.-Gen.  360. 

4.  All  Offenses  Other  than  Impeachment  —  The  power  of  pardon  in  the  Presi- 
dent embraces  all  offenses  against  the  United  States,  except  cases  of  impeach- 
ment, and  includes  the  power  of  remitting  fines,  penalties,  and  forfeitures. 


U.  S.  r.  Harris,  (1866)  1  Abb.  (U.  S.)  110, 
26  Fed.  Cas.  No.  15,312.  See  also  Ex  p. 
Garland,  (1866)  4  Wall.  (U.  S.)  380;  Par- 
doning Power  of  President,  (1852)  5  Op. 
Atty.-Gen.  582. 

u  The  exception  in  this  provision,  according 
to  a  well-established  maxim  of  law,  strength- 
ens its  application  to  all  offenses  not  ex- 
cepted;  so  that  we  can  certainly   say  that 


there  can  be  no  offense  against  the  United 
States,  except  cases  of  impeachment,  over 
which  the  President  has  not  an  absolute 
pardoning  power."  U.  S.  t\  Thomasson, 
(1860)  4  Biss.  (U.  S.)  336,  28  Fed.  Cas.  No. 
16,479. 

By  the  common  form  of  a  general  warrant 
of  pardon  the  power  may  be  exercised.  Effect 
of  Pardons,  (1857)  8  Op.  Atty.-Gen.  284. 


5.  Power  to  Proclaim  General  Pardon  and  Amnesty.  —  A  proclamation  of 
absolute  and  general  pardon  and  amnesty  is  within  the  power  of  the  President 
without  legislative  authority  or  sanction. 


Armstrong  t>.  U.  S.,  (1871)  13  Wall.  (U. 
S.)  154.  See  also  Pargoud  v.  U.  S.,  (1871) 
13  Wall.  (U.  S.)  156;  Carlisle  t>.  U.  S., 
(1872)  16  Wall.  (U.  S.)  147;  Morgan's  Case, 
(1885)   18  Op.  Atty.-Gen.  180. 

9F.aA.-3 


17 


The  President  has  the  constitutional  power, 
without  congressional  authority,  to  issue  a 
general  pardon  or  amnesty  to  classes  of 
offenders.  Amnesty  —  Power  of  President, 
(1892)  20  Op.  Atty.-Gen.  330. 
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As  to  the  proclamation  of  pardon  issued 
on  Dec.  8,  1863,  the  court  said:  "This 
proclamation,  if  it  needed  legislative  sanc- 
tion, was  fully  warranted  by  the  Act  of  July 
17,  1862,  which  authorized  the  President, 
at  any  time  thereafter,  to  extend  pardon  and 
amnesty  to  persons  who  had  participated  in 
the  rebellion,  with  such  exceptions  as  he 
might  see  fit  to  make.  That  the  President 
had  power,  if  npt  otherwise,  yet  with  the 
sanction  of  Congress,  to  grant  a  general  con- 
ditional   pardon,     has    not    been     seriously 


questioned.  And  this  pardon,  by  its  terms, 
included  restoration  of  all  rights  of  property 
except  as  to  slaves  and  as  against  the  inter- 
vening rights  of  third  persons."  U.  S.  v. 
Padelford,  (1869)  9  Wall.  (U.  S.)  542.. 

Whether  or  not  the  President  has  power  to 
grant  a  general  pardon,  a  "full  and  uncon- 
ditional pardon  "  is  limited  by  the  recital  of 
a  single  offense  in  the  preamble  and  is  valid. 
Stetler's  Case,  (1852)  1  Phila.  (Pa.)  302,  9 
Leg.  Int.  (Pa.)   38,  22  Fed.  Gas.  No.  13,380. 


Has  Force  of  Public  Law. —  "As  the  general  pardon  and  amnesty  to  all  persona 
implicated  in  the  rebellion  are  not  pleaded  by  the  defendant,  to  relieve  the 
offending  party,  whose  life  estate  in  the  premises  in  controversy  was  confiscated, 
from  his  disabilities  respecting  the  reversionary  interest,  or  naked  fee  in  the 
premises,  it  is  claimed  that  no  benefit  can  be  derived  from  them.  But  this 
result  does  not  follow  from  the  omission  in  pleading,  for  the  pardon  and 
amnesty  were  made  by  a  public  proclamation  of  the  President,  which  has  the 
force  of  public  law,  and  of  which  all  courts  and  officers  must  take  notioe, 
whether  especially  called  to  their  attention  or  not." 

Jenkins  v.  Collard,  (1892)  145  U.  S.  560. 

6.  Partial  and  Continued  Exercise  of  Power.  —  The  power  of  the  executive 
to  grant  reprieves  and  pardons  extends  to  the  remission  of  fines,  penalties,  and 
forfeitures  and  costs  in  criminal  cases,  and  may  be  exercised  in  degrees  at 
different  times  at  the  discretion  of  the  incumbent  of  the  office.  A  portion  of  a 
sentence  may  be  remitted  at  one  time,  and  another  portion  of  it  at  another  time 
and  by  another  executive.  , 


Reprieves  and  Pardons,  (1830)  3  Op.  Atty.- 
Gen.  418. 

A  defendant  was  convicted  and  sentenced 
"to  six  months'  imprisonment,  to  pay  a  fine 
of  one  hundred  and  fifty  dollars,  and  the  costs 
of  prosecution."  The  President  granted  a 
pardon,  reciting  "that  Nathan  Lukins  was 
confined  in  the  jail  of  Philadelphia  under 
sentence  of  the  Circuit  Court  of  the  United 
States,  whereby  he  was  bound  to  pay  a 
pecuniary  fine  to  the  United  States,  and  to 
stand  committed  until  the  fine  and  costs 
should  be  fully  satisfied,"  and  proceeding  to 
state  that  the  President  "  remits  the  fine 
aforesaid;  hereby  ruling  and  requiring  that 
Nathan  Lukins,  on  payment  of  the  costs  of 
prosecution,  be  forthwith  discharged  from  im- 
prisonment." At  the  foot  of  the  record  of 
conviction,  which  had  been  transmitted  to  the 
.executive,    was    written    by    the    President, 


"Let  the  fine  be  remitted  on  payment  of 
costs."  The  intention  was  to  remit  the  fine 
only,  and  the  fine  only  being  pardoned,  the 
President  cannot  order  the  prisoner  to  be  dis- 
charged from  the  residue  of  the  sentence.  If 
he  pardons  generally,  "remission  of  fine  and 
discharge  follow.  U.  S.  v.  Lukins,  ( 1841 )  26 
Fed.  Cas.  No.  15,638. 

The  power  to  pardon  is  not  exhausted  by 
its  partial  use,  and  part  of  a  penalty  may  be 
forgiven  at  one  time,  and  at  a  future  time 
another  part,  and  so  on  until  the  whole  is 
forgiven.  Pardoning  Power,  (1865)  11  Op. 
Atty.-Gen.  227. 

The  President  has  authority  to  pardon  an 
offense,  so  long  as  any  of  its  legal  con- 
sequences remain.  Stetler's  Case,  (1852)  1 
Phila.  (Pa.)  302,  9  Leg.  Int.  (Pa.)  38,  22 
Fed.  Cas.  No.  13,380. 


7.  Sentence  for  Contempt.  — Fines  imposed  by  a  coordinate  department  of  the 

government  for  contempt  of  its  authority  may  not  be  remitted  by  the  President. 

The  Laura,  (1885)   114  U.  S.  413,  affirming 
(1881)   8  Fed.  Rep.  612. 


Held  not  to  have  power  to  pardon.  — An 

.order  committing  a  defendant  for  contempt 
in  refusing  to  pay  n  fine  or  to  obey  an  order 
made  in  a  civil  suit  for  the  purpose  of  en- 
forcing   the    rights    and    administering    the 


18 


remedies  of  a  party  to  the  action  is  civil  and 
remedial,  and  not  criminal,  in  its  nature;  it 
does  not  fall  within  the  pardoning  power  of 
the  President,  because  it  is  not  an  execution 
of  the  criminal  laws  of  the  land;  and  it  is 
always  within  the  power  and  subject  to  the 
modification,  suspension,  or  discharge  of  the 
court  which  has  made  it,  and  of  that  court 
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ilone,  either  in  the  original  case  or  in  an 
appropriate  auxiliary  proceeding.  In  re 
Nevitt,  (C.  C.  A.  1902)   117  Fed.  Rep.  453. 

Held  to  have  power  to  pardon.  —  Upon  a 
judgment  that  a  party  "  has  been  guilty  of  a 
wilful  and  persistent  disobedience  to  the  order 
and  injunction  of  this  court,  and  that  he  be 
fined  therefor  the  sum  of  twenty-five  hundred 
dollars,  the  same  to  be  paid  to  the  complain- 
ants towards  the  reimbursement  of  their  ex- 
penses in  and  about  such  attachment  proceed- 
ings, and  that  he  stand  committed  until  the 
said  fine  be  paid,"  the  contempt  of  court  was 
an  offense  against  the  United  States,  and  the 
fine  was  inflicted  as  a  punishment  therefor, 
and  relief,  in  the  nature  of  a  discharge  .  on 
the  ground  that  the  petitioner  is  unable  to 
pay  the  fine,  must  be  sought  by  an  application* 
to  the  President.  In  re  Mullee,  (1869)  7 
Blatchf.   (U.  S.)  23,  17  Fed.  Cas.  No.  9,911. 


The  pardoning  power  vested  in  the  Presi- 
dent extends  to  fines  imposed  upon  individ- 
uals for  conduct  adjudged  to  be  contempt. 
Respecting  Pardoning  Power,  (1841)  3  Op. 
Atty.-Gen.  622. 

The  President  has  power  to  grant  a  pardon 
to  a  prisoner  undergoing  punishment  for  a 
contempt  of  court.  Pardon,  (1890)  19  Op. 
Atty.-Gen.  476. 

Defaulting  jurors.  —  The  power  vested  in 
the  President  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States  is 
sufficient  to  authorize  him  to  remit  a  fine  im- 
posed upon  a  citizen  for  contempt  in  neglect- 
ing to  serve  as  a  juror.  Power  of  President 
to  Remit  Fines  for  Contempt,  (1844)  4  Op. 
Atty.-Gen.  317;  Power  of  President  to  Remit 
Fines  Against  Defaulting  Jurors,  (1845)  4 
Op.  Atty.-Gen.  458. 


8.  Forfeitures  in  Cases  of  Prizes  of  War.  —  The  President  has  authority  to 
grant  remission  of  forfeitures  in  cases  of  prizes  of  war  after  the  vessels  have 
been  condemned,  but  before  the  prize  money  has  been  deposited  in  the  treasury 
of  the  United  States. 


Prize  — Remission  of  Forfeiture,  (1901)  23 
Op.  Atty.-Gen.  360,  wherein  the  attorney- 
general  said :  "  By  this  opinion  I  do  not  de- 
sire to  be  taken  as  overruling  the  opinion 
of  my  predecessor,  Mr.  Bates  (Pardoning 
Power  of  President,  (1863)  10  Op.  Atty.-Gen. 
452),  wherein  he  held  that,  in  the  condemna- 
tion of  a  vessel  in  a  prize  court,  no  person  is 
charged  with  an  offense,  and  so  no  person  is 
in  a  condition  to  be  relieved  and  reinstated 
by  a  pardon,  and  that  after  a  regular  con- 
demnation 'of  a  vessel  and  cargo  in  a  prize 
court  for  breach  of  blockade  the  President 
cannot  remit  the  forfeiture  and  restore  the 
property  or  its  proceeds  to  the  claimant.  I 
intend  to  express  hereby  no  opinion  whatever 
in  regard  to  the  conclusions  reached  in  that 
ease,  which,  however,  so  far  as  the  facts 
appear,  can  plainly  be  distinguished  from  the 
cases  in  hand,  for  it  seems  that  the  prize 
money  there  had  already  been  appropriated 
and  distributed  by  law  and  therefore  must 
have  passed  into  the  treasury  of  the  United 
States." 

The  condemnation  of  a  vessel  and  cargo  in 


a  prize  court  is  not  a  criminal  sentence.  No 
person  is  charged  with  the  offense,  and  so  no 
person  is  in  condition  to  be  relieved  and  re- 
instated by  a  pardon.  There  is  nothing  upon 
which  a  pardon  granted  by  the  President  in 
the  terms  of  the  Constitution  can  operate. 
Pardoning  Power  of  President,  (1863)  10 
Op.  Atty.-Gen.  452,  the  attorney-general  say- 
ing: "The  share  apportioned  to  the  captors 
has  become  a  vested  right;  and  the  part  which 
did  belong  to  the  United  States  is  vested 
by  law  in  the  navy  pension  fund.  The  part 
given  by  law  to  individual  captors  is, 
avowedly,  a  bounty,  designed  to  stimulate  the 
zeal  and  courage  of  our  naval  men ;  and  the 
part  reserved  to  the  nation  is  transferred  by 
law  to  the  navy  pension  fund,  which  is  only 
another  form  of  a  bounty  to  the  same  meri- 
torious class.  And,  in  my  opinion,  neither 
portion  enn  be  rightfully  withdrawn  from  its 
legal  destination  by  any  executive  act  under 
the  authority  of  the  pardoning  power."  See 
also  Steamboat  Minnesota's  Case,  (1864)  11 
Op.  Atty.-Gen.  122;  The  Adelso,  (1866)  11 
Op.  Atty.-Gen.  445. 


9.  Power  to  Commute.  —  The  general  power  to  pardon  conferred  upon  the 
President  includes  the  power  to  pardon  conditionally  or  to  commute  to  a  milder 
punishment  that  which  has  been  adjudged  against  the  offender.  When  a 
sentence  of  death  has  been  commuted  to  imprisonment  for  life  in  a  penitentiary, 
the  convict  stands  in  precisely  the  same  legal  condition  as  if  he  had  been 
sentenced  by  the  court  to  imprisonment  for  life  in  a  penitentiary. 

Imprisonment  of  Indian  See-See-Sah-Ma,  (1851)  5  Op.  Atty.-Gen.  370.  • 

VII.  Validity  op  Pabdojt  — 1.  May  Be  Conditional  —  It  is  competent  for  the 

President  to  annex  to  his  offer  of  pardon  any  conditions  or  qualifications  he 

may  see  fit;  but  after  those  conditions  and  qualifications  have  been  satisfied, 

the  pardon  and  its  connected  promises  take  full  effect 
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U.  S.  r.  Klein,  (1871)  13  Wall.  (U.  S.) 
142. 

"  The  power  as  given  is  not  to  reprieve  and 
pardon,  but  that  the  President  shall  have 
power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in 
cases  of  impeachment.  *  *  *  The  real  lan- 
guage of  the  Constitution  is  general,  that  is, 
common  to  the  class  of  pardons,  or  extending 
the  power  to  pardon  to  all  kinds  of  pardons 
known  in  the  law  as  such,  whatever  may  be 
their  denomination.  We  have  shown  that  a 
conditional  pardon  is  one  of  them.  A  single 
remark  from  the  power  to  grant  reprieves  will 
illustrate  the  point.  That  is  not  only  to  be 
used  to  delay  a  judicial  sentence  when  the 
President  shall  think  the  merits  of  the  case, 
or  some  cause  connected  with  the  offender, 
may  require  it,  but  it  extends  also  to  cases 
ex  necessitate  legis,  as  where  a  female  after 
conviction  is  found  to  be  enceinte,  or  where 
a  convict  becomes  insane,  or  is  alleged  to  be 
so.  Though  the  reprieve  in  either  case  pro- 
duces delay  in  the  execution  of  a  sentence, 
the  means  to  be  used  to  determine  either 
of  the  two  just  mentioned  are  clearly  within 
the  President's  power  to  direct;  and  reprieves 
in  such  cases  are  different  in  their  legal 
character,  and  different  as  to  the  causes  which 
may  induce  the  exercise  of  the  power  to  re- 
prieve. In  this  view  of  the  Constitution,  by 
giving  to  its  words  their  proper  meaning,  the 
power  to  pardon  conditionally  is  not  one  of 
inference  at  all,  but  one  conferred  in  terms." 
Ex  p.  Wells,  (1855)   18  How.  (U.  S.)  314. 

A  pardon  may  be  absolute  or  conditional. 

—  U.  S.  v.  Wilson,  (1833)  7  Pet.  (U.  S.)  161. 

A  pardon  may  be  special  in  its  character 
or    subject    to    conditions    and    exceptions. 

—  Semmes  v.  U.  S.,  (1875)   91  U.  S.  21. 

Conditions  must  be  legal  and  consistent. — 
A  pardon  may  be  upon  conditions,  and  those 
conditions  may  be  precedent  or  subsequent. 
The  conditions,  however,  appended  to  a 
pardon  cannot  be  immoral,  illegal,  or  incon- 
sistent with  the  pardon.  Pardoning  Power, 
(1865)   11  Op.  Atty.-Gen.  229. 

Offer  to  Commute  Death  flenteaee  to  Life  Imprisonment.  —  The  President  can  constitu- 
tionally grant  a  conditional  pardon  to  a  convicted  murderer  sentenced  to  be 
hung,  offering  to  change  that  punishment  to  imprisonment  for  life,  and  if  he 
does  and  it  be  accepted  by  the  convict  it  is  binding  upon  him,  and  a  writ  of 
habeas  corpus  applied  for  upon  the  ground  that  the  pardon  is  absolute  and 
the  condition  of  it  void  will  be  refused. 
Ex  p.  Wells,   (1855)    18  How.   (U.  S.)    309. 

2.  Necessity  for  Delivery  and  Acceptance  of  Pardon  —  a.  In  General.  —  A 
pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essential,  and  delivery 
is  not  complete  without  acceptance.  It  may  then  be  rejected  by  the  person 
to  whom  it  is  tendered;  and  if  it  be  rejected,  there  is  no  power  in  a  court  to 
force  it  on  him.  It  may  be  supposed  that  no  being  condemned  to  death  would 
reject  pardon;  but  the  rule  must  be  the  same  in  capital  cases  and  in  mis- 
demeanors. 
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The  President  has  power  to  grant  a  con- 
ditional pardon  to  a  convict, '  provided  the 
condition  be  compatible  with  the  genius  of 
our  Constitution  and  laws.  Conditional 
Pardons,   (1821)   1  Op.  Atty.-Gen.  482. 

On  taking  prescribed  oath.  —  When  a  par- 
don is  granted  with  a  condition  that  it  is  to 
begin  and  take  effect  from  the  day  on  which 
a  prescribed  oath  is  taken,  it  has  no  vitality 
until  the  condition  is  complied  with.  The 
acceptance  of  the  pardon  does  not  supersede 
the  necessity  of  taking  the  oath  prescribed. 
Waring's  Case,  (1871)  7  Ct.  CI.  502. 

On  payment  of  fine — discharge  as  poor 
convict.  —  Where  one  has  been  sentenced  to 
imprisonment  and  payment  of  a  fine  and 
costs,  "  a  full  pardon  on  condition  that  he 
shall  first  pay  the  fine  and  costs  aforesaid" 
is  a  condition  precedent,  and  there  is  no  right 
to  discharge  as  a  poor  convict.  In  re  Ruhl, 
(1878)  5  Sawy.  (U.  S.)  186,  20  Fed.  Cas. 
No.  12,124. 

On  waiver  of  claim  to  forfeited  property. 
—  When  a  pardon  is  granted  upon  a  con- 
dition that  the  grantee  should  not  claim  any 
property  or  proceeds  of  any  property  that 
had  been  sold  by  a  judicial  order,  the  con- 
dition is  a  bar  to  any  claim.  U.  S.  v.  Six 
Lots  Ground,  (1872)  1  Woods  (U.  S.)  234, 
27  Fed.  Cas.  No.  16,299. 

The  pardon  of  the  President  may  be  con- 
ditional and  may  remit  a  part  of  the  sentence 
or  penalty  without  remitting  the  whole,  and 
he  can  pardon  a  deserter  so  as  to  re-enfran- 
chise him  and  at  the  same  time  make  the 
pardon  conditional  upon  his  not  being  en- 
titled to  any  moneys  which  he  has  forfeited 
by  the  crime  of  desertion.  Pardon  for  De- 
sertion,  (1872)   14  Op.  Atty.-Gen.  125. 

No  power  to  carry  condition  into  effect.— 
Where  the  condition  is  such  that  the  govern- 
ment has  no  power  to  carry  it  into  effect, 
the  pardon  will  be,  in  effect,  unconditional. 
Application  for  Pardon  of  See-See-Sah-Ma, 
( 1851 )  5  Op.  Atty.-Gen.  368. 


Art.  TX,  tee.  ft. 
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IT.  S.  r.  Wilson,  (1833)  7  Pet.  (U.  S.)  161. 
See  also  Matter  of  De  Puy,  (1869)  3  Ben. 
(U.  S.)  307,  7  Fed.  Cas.  No.  3,814. 

"  It  is  urged  that  a  pardon  is  inoperative 
until  accepted,  and  that  it  does  not  affirma- 
tively appear  that  this  petitioner  has  ac- 
cepted the  pardon.  The  opinion  of  Chief 
Justice  Marshall  in  U.  S.  v.  Wilson,  (1833) 
7  Pet.  (U.  S.)  150,  is  referred  to.  The  de- 
cision in  that  case  settles  nothing  upon  the 
question  whether,  where  an  unconditional 
pardon  is  granted,  which  the  grantee  refuses 
to  accept,  he  can,  nevertheless,  allege  that 
he  is  restrained  of  his  liberty,  while  the  par- 
don remains  unrevoked  and  ready  for  his 
acceptance  at  any  moment  he  pleases,  he  hav- 
ing notice  thereof.  The  decision  and  all  that 
was  said  by  the  venerable  and  learned  chief 
justice  may  be  assumed,  without  abatement 
or  qualification;  but  the  circumstances  of  the 
ease  and  the  precise  point  decided  are  of  some 


importance,  when  sought  to  be  applied  to  this 
motion.  There  was  there  no  application  for 
a  writ  of  habeas  corpus,  nor  any  claim  by  the 
grantee  of  the  pardon  that  he  was  held  in 
restraint  of  his  liberty  by  reason  of  the 
offense  which  the  pardon  had  forgiven."  In 
re  Callicot,  (1870)  8  Blatchf.  (U.  S.)  89,  4 
Fed.  Cas.  No.  2,323. 

After  the  pardon  has  been  accepted,  it  be- 
comes a  valid  act,  and  the  person  receiving 
it  is  entitled  to  all  its  benefits.  Pardoning 
Power,   (1865)   11  Op.  Atty.-Gen.  230. 

The  acceptance  of  a  pardon  is  a  confession 
of  guilt,  or  of  the  existence  of  a  state  of 
facts  from  which  a  judgment  of  guilt  would 
follow.  Pardoning  Power,  (1865)  11  Op. 
Atty.-Gen.  228. 

But  see  Em  p.  Garland,  (1866)  4  Wall. 
(U.  S.)  380,  noted  infra,  under  Effect  of 
Pardon  —  In  General. 


fc.  Voluntaby  Accbptancb  of  Conditional  Pardon.  —  A  conditional 

pardon  accepted  by  a  convict  is  deemed  to  be  accepted  voluntarily,  and  not 

under  duress  per  minas. 

B*  p.  Wells,  (1855)  18  How.  (U.  S.)  315;  In  re  Greathouse,  (1864)  4  Sawy.  (U.  S.) 
487,  10  Fed.  Cas.  No.  5,741. 

3.  Pardon  Procured  by  Fraud. —  A  pardon  procured  by  fraud  or  for  a  fraudu- 
lent purpose,  upon  the  suppression  of  the  truth  or  the  suggestion  of  falsehood, 
is  void. 

Pardoning  Power,   (1865)   11  Op.  Atty.-Gen.  227. 

▼HI.  Effect  of  Pardon  —  1.  In  General.  —  If  a  party  has  gone  through  the 
whole  or  a  part  of  the  physical  incidents  of  prosecution  and  sentence,  what  is 
thus  done  cannot  be  undone.  Stripes,  confinement,  maiming,  death,  when 
inflicted,  have  become  irremissible.  There  the  pardoning  power  encounters 
physical  impeachment. 


Effect  of  Pardons,  (1857)  8  Op.  Atty.-Gen. 
284. 

"A  pardon  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of  the 
offender;  and  when  the  pardon  is  full,  it  re- 
leases the  punishment  and  blots  out  of  ex- 
istence the  guilt,  so  that  in  the  eye  of  the 
law  the  offender  is  as  innocent  as  if  he  had 
never  committed  the  offense.  If  granted  be- 
fore conviction,  it  prevents  any  of  the 
penalties  and  disabilities  consequent  upon 
conviction  from  attaching;  if  granted  after 
conviction,  it  removes  the  penalties  and  dis- 
abilities, and  restores  him  to  all  his  civil 
rights;  it  makes  him,  as  it  were,  a  new  man, 
and  gives  him  a  new  credit  and  capacity." 
Ex  p.  Garland,  (1866)  4  Wall.  (U.  S.)   380. 


Commenting  on  the  above  case,  Deady,  J., 
in  In  re  Spenser,  (1878)  5  Sawy.  (U.  S.) 
195,  22  Fed.  Cas.  No.  13,234,  said:  "This  is 
probably  as  strong  and  unqualified  a  state- 
ment of  the  scope  and  efficacy  of  a  pardon  as 
can  be  found  in  the  books.  And  yet  I  do  not 
suppose  the  opinion  is  to  be  understood  as 
going  the  length  of  holding  that  while  the 
party  is  to  be  deemed  innocent  of  the  crime 
by  reason  of  the  pardon  from  and  after  the 
taking  effect  thereof,  that  it  is  also  to  be 
deemed  that  he  never  did  commit  the  crime 
or  was  convicted  of  it.  The  effect  of  the 
pardon  is  prospective  and  not  retrospective. 
It  removes  the  guilt  and  restores  the  party 
to  a  state  of  innocence.  But  it  does  not 
change  the  past  and  cannot  annihilate  the 
established  fact  that  he  was  guilty  of  the 
offense." 


2.  Includes  Amnesty.  —  Pardon  includes  amnesty.     It  blots  out  the  offense 
pardoned  and  removes  all  its  penal  consequences. 


U.  S.  v.  Klein,  (1871)  13  Wall.  (U.  S.)  147. 

Amnesty  is  an  act  of  sovereign  power, 
granting  oblivion  or  a  general  pardon  for  a 
past  offense,  and  is  rarely  if  ever  exercised 
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in  favor  of  single  individuals,  and  is  usually 
exorcised  in  behalf  of  certain  classes  of  per- 
sons who  are  subject  to  trinl  but  hnve  not 
vet  been  convicted.  Brown  r.  Walker,  ( 1896) 
161  U.  S.  601. 
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3.  Other  Offenses  Hot  Released. —  A  pardon  releases  the  offender  from  the 
consequences  of  the  offense  pardoned  and  from  the  disabilities  imposed  by  that 
offense,  but  cannot  embrace  any  other  offense  for  which  separate  penalties  and 
punishments  are  prescribed. 

Ex  p.  Weimer,  (1878)  8  Biss.   (U.  S.)    321,  29  Fed.  Cas.  No.  17,362. 

4.  Remission  of  Fines,  Penalties,  and  Forfeitures —  a.  In  General.  —  When 
guilt  and  punishment  have  been  expunged  by  a  pardon,  the  party  in  being 
restored  to  all  his  rights,  privileges,  and  immunities  is  restored  to  the  control 
of  so  much  of  his  property  and  estate  as  has  not  become  vested  in  the  govern- 
ment or  in  any  other  person. 


Illinois  Cent.  R.  Co.  v.  Bosworth,  (1890) 
133  U.  S.  100,  holding  that  the  disability  of 
an  offender  against  the  government  of  the 
United  States  to  enjoy  or  dispose  of  the  fee 
simple  or  naked  property  in  reversion,  ex- 
pectant upon  the  determination  of  the  estate 
in  property  confiscated  under  the  Act  of  July 
17,  1862,  was  removed  by  a  pardon.  See  also 
Ex  p.  Weimer,  (1878)  8  Biss.  (U.  S.)  321, 
29  Fed.  Cas.  No.  17,362. 

The  constitutional  grant  to  the  President 
of  the  power  to  pardon  offenses  must  be  held 
to  carry  with  it,  as  an  incident,  the  power  to 
release  penalties  and  forfeitures  which  accrue 
from  the  offense.  Osborne  p.  U.  S.,  (1875) 
91  U.  S.  477,  wherein  the  court  said:  "It 
is  of  the  very  essence  of  a  pardon  that  it 
releases  the  offender  from  the  consequences 
,of  his  offense.  If  in  the  proceedings  to 
establish  his  culpability  and  enforce  the 
penalty,  and  before  the  grant  of  the  pardon, 
the  rights  of  others  than  the  government  have 


vested,  those  rights  cannot  be  impaired  by 
the  pardon.  The  government  haying  parted 
with  its  power  over  such  rights,  they  neces- 
sarily remain  as  they  existed  previously  to 
the  grant  of  the  pardon.  The  government 
can  only  release  what  it  holds.  But  unless 
rights  of  others  in  the  property  condemned 
have  accrued,  the  penalty  of  forfeiture  an- 
nexed to  the  commission  of  the  offense  must 
fall  with  the  pardon  of  the  offense  itself, 
provided  the  full  operation  of  the  pardon  be 
not  restrained  by  the  conditions  upon  which 
it  is  granted." 

The  President  has  power  to  pardon  or  remit 
the  fines,  penalties,  and  forfeitures  which  have 
been  incurred  by  the  master  or  owners  of  a 
vessel  for  offenses  which  have  been  com- 
mitted in  violation  of  the  statutes  for  regu- 
lating the  conveying  of  passengers  in  mer- 
chant vessels.  Passenger  Laws  —  Pardoning 
Power,   (1854)   6  Op.  Atty.-Gen.  393. 


6.  Penalty  Accruing  to  United  States.  —  A  general  pardon  relieves 

from  so  much  of  a  penalty  of  forfeiture  of  property  as  accrued  to  the  United 

States. 

Armstrong's  Foundry,  (1867)  6  Wall.  (U. 
8.)  769. 

A  pardon  does  not  restore  the  right  to  sue 
the  government  for  property  forfeited.  Par- 
goud  v.  U.  S.,  (1868)  4  Ct.  CI.  337. 

Discharge  of  recognizances  taken  in  crim- 
inal proceedings.  — This  clause  does  not  em- 
brace or  include  within  it  power  to  discharge 
or  reduce  debts  that  are  due  to  tfce  United 
States  in  consequence  of  the  liability  imposed 
by  judgments  obtained  against  sureties  in 
recognizances  taken  in  criminal  proceedings 


before  the  courts  of  the  United  States.  Mc- 
Cracken's  Case,  (1864)  11  Op.  Atty.-Gen.  124. 

The  President  has  no  power  to  remit  a 
forfeiture  of  a  bail  bond.  Power  of  President 
to  Remit  Forfeitures  of  Bail  Bonds,  (1843) 
4  Op.  Atty.-Gen.  144. 

After  return  of  execution  on  sci.  fa.  against 
the  surety  of  an  absconding  criminal  charged 
with  violation  of  Acts  of  Congress,  the  only 
mode  of  relieving  the  surety  is  by  exercise  of 
the  pardoning  power.  Pardoning  Power, 
(1854)  6  Op.  Atty.-Gen.  408. 


c.  Restitution  of  Fines.  —  Where  a  pardon  is  full  and  unqualified,  ex- 
press words  of  restitution  in  the  pardon  are  not  needed  to  entitle  its  recipient 
to  restitution.  The  right  thereto  results  hy  the  mere  fact  of  such  a  pardon, 
and  if  money  paid  in  satisfaction  of  a  fine  imposed  has  not  been  covered  into 
the  treasury,  hut  still  remains  under  the  control  of  the  executive,  it  should  be 
restored. 


Pardon  —  Restitution  of  Fine,  (1878)  16 
Op.  Atty.-Gen.  1.  See  also  Effect  of  Pardon 
—  Remission  of  Fine,  (1872)  14  Op.  Atty.- 
Gen-  599.  But  see  contra,  Smith's  Case, 
J1861)  10  Op.  Atty.-Gen.  1. 


A  pardon  restores  pecuniary  penalties  al- 
ready paid  to  an  officer  of  the  government 
unless  the  money  has  already  passed  into  the 
treasury;  and  where  a  person  convicted  of  a 
crime  against  the  United  States  was  sea* 
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tenced  to  fine  and  imprisonment  and  sub- 
sequently received  an  unconditional  pardon 
from  the  President,  but  previous  thereto  had 
paid  the  amount  of  the  fine  to  the  marshal, 
by  whom  it  was  deposited  in  court,  the  fine 
was  remitted  by  the  pardon  and  the  money 
should  be  restored  to  the  person  pardoned. 
Effect  of  Pardon  —  Remission  of  Fine, 
(1872)   14  Op.  Atty.-Gen.  599. 

In  Pardoning  Power  of  President,  (1852) 
5  Op.  Atty.-Gen.  579,  the  attorney-general 
advised  (1)  that  the  pardoning  power  of 
the  President  extended  over. the  whole  case, 
and  that  by  his  pardon  he  might  discharge 
them  from  prison  and  remit  the  fines  for 
which  they  were  imprisoned;  (2)  that,  if 
the  President  could  not  remit  the  fines'  be- 


cause they  had  become  private  property,  he 
could  still  pardon  and  release  the  offending 
parties  from  imprisonment,  because  such  im- 
prisonment was  part  of  the  proceedings 
against  them  as  criminals,  and  at  the  instance 
of  the  United  States,  and  was  a  thing  distinct 
from  any  individual  right  of  property  in  the 
fines;  (3)  that  the  President  might  par- 
don the  offense  and  imprisonment,  with  an 
exception  or  saving  as  to  the  fines,  in  which 
case  the  fines  would  remain  as  a  debt  to  the 
United  States,  or  to  those  to  whom  the  United 
States  had  granted  or  transferred  it,  and 
would  be  recoverable  accordingly  by  the  ap- 
propriate legal  remedies,  which  remedies  the 
distributees  of  the  fines  would  have  if  they 
were  entitled  to  any  absolute  right  or  prop- 
erty in  the  fines. 


d.  Money  Paid  into  the  Treasury.  —  The  power  is  coextensive  with  the 
punishing  power  and  extends  to  cases  of  penalties  and  forfeitures,  with  a  limita- 
tion that  a  fine  or  penalty  may  not  be  remitted  if  the  money  has  been  paid 
into  the  treasury. 


Prize  —  Remission  of  Forfeiture,  (1901)  23 
Op.  Atty.-Gen.  300.  See  also  Pardons  and 
Remission  of  Forfeitures,  (1830)  2  Op.  Atty.- 
Gen.  329. 

When  a  pecuniary  penalty,  accruing  to  the 
United  States,  has  been  actually  paid  into 
the  treasury,  although  it  may  be  remitted 
of  right  by  the  President,  still,  by  reason  of 
constitutional  prohibition,  which  is  coequal  in 
force  with  the  constitutional  power  to  par- 
don, the  amount  of  the  penalty  cannot  be 
drawn  from  the  treasury  without  appropria- 
tion by  Act  of  Congress.  Effect  of  Pardons, 
<1857)  8  Op.  Atty.-Gen.  281. 

M  The  test,  then,  is  whether  the  proceeds  of 
a  fine,  penalty,  or  forfeiture  has  passed  into 
the  treasury  of  the  United  States.    If  not, 


the  pardoning  power  of  the  President  may 
act  upon  it,  and  this  view  is  analogous 
with  the  decision  in  the  Confiscation  Cases, 
(1868)  7  Wall.  (U.  S.)  454  (and  see  also 
U.  S.  v.  Morris,  (1825)  10  Wheat.  (U.  S.) 
290;  Dorsheimer  f>.  U.  S.,  (1868)  7  Wall. 
(U.  S.)  166),  in  which  it  was  determined  in 
relation  to  the  interest  of  informers  that  a 
judgment  of  condemnation  can  have  no  other 
effect  than  to  fix  and  determine  their  interests 
as  against  the  claimant,  should  no  remission 
take  place,  and  that  their  right  does  not  be- 
come fixed  until  the  receipt  of  the  money  by 
the  collector  or  other  authorized  depositary 
of  the  United  States,  or  until  the  money  has 
actually  been  paid  over  as  required  by  law." 
Prize  —  Remission  of  Forfeiture,  (1901)  23 
Op.  Atty.-Gen.  363. 


6.  Statute  Prohibiting  Payment  of  Money.  —  An  executive  pardon 
would  relieve  the  person  pardoned  from  penalties  and  disabilities,  but  could 
not  authorize  officers  of  the  government  to  pay  him  moneys  which  might  be  due 
to  him,  if  they  were  prohibited  from  so  doing  by  a  subsequent  statute. 

Hart's  Case,  (1880)   16  Ct.  Gl.  460,  affirmed  (1886)   118  U.  S.  62. 

/.  Eight  of  Private  Person  to  Share  of  Penalty. 


The  right  of  a  private  person  to  a  share  of 
a  penalty  by  reason  of  his  being  an  informer, 
or  having  instituted  a  prosecution  under  a 
penal  law,  is  released  by  a  pardon  unless 
actually  vested  by  judgment.  U.  S.  v.  Cul- 
taton,  (1878)  8  Biss.  (U.  S.)  166,  25  Fed. 
Cm.  No.  14,899.  See  U.  S.  v.  Lancaster, 
(1821)  4  Wash.  (U.  8.)  64,  26  Fed.  Cas.  No. 
15,567. 

"But  what  can  the  President  remit T  Can 
his  pardon  reach  the  officer's  share?  It  has 
already  appeared  by  U.  S.  0.  Morris,  (1825) 
10  Wheat.  (U.  S.)  246,  that  the  power  of 
the  secretary  of  the  treasury,  which  is  con- 
ferred by  statute,  extends  to  the  share  of 
the  officer  aa  well  as  of  the  government, 


and  terminates  only  when  the  money  is 
paid  to  the  collector  for  distribution.  It  . 
should,  however,  be  borne  in  mind  that  . 
this  view  is  sustained  by  the  court  on  the  • 
construction  of  the  Act  giving  the  secre- 
tary power  to  remit.  It  does  not  follow  that 
It  pardon,  under  the  President's  constitutional 
power,  would  have  the  same  effect  to  defeat 
the  vested  right  of  the  officer  making  the* 
seizure.  Judge  Washington,  in  the  case  of 
U.  S.  t;.  Lancaster,  (1821)  4  Wash.  (U.  S.) 
64,  26  Fed.  Cas.  No.  15,557,  is  of  opinion 
that  the  pardon  of  the  President  could  not 
have  that  effect;  that  its  influence  extends 
only  to  n  remission  of  all  the  interests  of  the 
United  States,  and  accordingly  held  that  the 
pardon  in  that  case,  which  purported  to  remit 
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nil  the  right  and  interest  of  the  United 
States,  did  not  touch  the  officer's  share.  The 
remark  of  the  judge  in  that  case  is  un- 
doubtedly correct,  that  according  to  the 
doctrine  of  the  common  law  of  England  the 
king  cannot,  in  the  exercise  of  his  preroga- 
tive of  pardon,  defeat  a  legal  interest  or 
benefit  vested  in  a  subject.  The  authorities 
cited  by  him  appear  to  sustain  the  position 
(6  Bacon  145;  3  Inst.  240,  241;  1  Chitty 
742,  764).  If  that  rule  prevails  in  England, 
it  would  seem  that  it  should  be  adopted  in 
this  country,  if  we  follow  the  authority  of 
Chief  Justice  Marshall,  in  the  case  of  U.  S.  v. 
Wilson,  (1833)  7  Pet  (U.  S.)  160,  wherein 
he  says :  '  As  this  power  has  been  exercised 
from  time  immemorial  by  the  executive  of 
that  nation  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear 
a  close  resemblance,  we  adopt  their  principles 
respecting  the  operation  and  effect  of  a  par- 
don, and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be 
used  by  the  person  who  would  avail  himself 
of  it.' "  Power  of  Executive  to  Remit  For- 
feitures,  (1847)  4  Op.  Atty.-Gen.  576. 

"It  is  admitted  by  all  American  jurists 
and  commentators  upon  the  Constitution, 
that  the  President's  power  to  pardon  includes 
the  power  to  remit  fines,  penalties,  or  for- 
feitures. That  power  in  him  is  plenary,  and 
is  conferred  by  the  Constitution  in  terms  at 
least  as  ample,  absolute,  and  comprehensive 
as  those  used  in  the  statute  to  confer  on  the 
secretary  the  power  to  '  remit '  fines,  for- 
feitures, and  penalties.  And  as  it  has  been 
solemnly  decided  by  the  Supreme  Court,  that 
the  statutory  authority  of  the  secretary  does 
enable  him,  by  his  remission,  to  release  and 
discharge  after  judgment  the  share  of  the 
cuRtom  officers  in  those  penalties  and  for- 
feitures, it  seems  to  me  that  it  must  neces- 
sarily follow,  upon  the  same  rules  of 
construction  and  the  same  principles  of  law, 
that  the  more  unlimited  constitutional  power 
of  the  President  enables  him,  by  his  pardon, 
to  remit  fines  adjudged  in  criminal  prosecu- 
tion, although  those  fines  may  by  law  have 
been  distributable  to  informers  or  other  in- 


dividuals. The  interest  of  such  informers 
and  individual  distributees  is  altogether  con- 
ditional and  subordinate  to  the  power  of 
pardon  or  remission,  and  vests  no  absolute 
right  in  them  'until  the  money  is  received.' 
So  says  the  Supreme  Court.  The  analogy 
of  the  case  of  U.  S.  v.  Morris,  (1825)  10 
Wheat  (U.  S.)  281,  to  the  present  question, 
is  too  obvious  and  decisive  to  require  further 
remark  or  illustration."  Pardoning  Power  of 
President,   (1852)   5  Op.  Atty.-Gen.  588. 

Can  be  remitted  after  judgment.  —  After  a 
judgment  for  a  penalty  under  the  internal 
revenue  laws,  and  after  the  court  had  ad- 
judged a  moiety  thereof  to  the  informer,  the 
President  can  constitutionally,  by  his  pardon, 
defeat  the  informer's  right  to  that  moiety. 
Congress  cannot  constitutionally  by  any  pro- 
vision in  acts  providing  for  the  infliction  of 
penalties  for  offenses  against  the  United 
States,  in  any  respect  or  degree,  limit  or 
modify  the  constitutional  power  thus  con- 
ferred on  the  President  U.  S.  v.  Thomasson, 
(1869)  4  Bias.  (U.  S.)  336,  28  Fed.  Cas.  No. 
16,479. 

It  is  not  competent  for  the  President,  in 
the  exercise  of  the  pardoning  power,  to  remit 
pecuniary  penalties  attached  to  an  offense, 
unless  those  penalties  accrue  to  the  United 
States.  The  punishment  in  the  District  of 
Columbia,  for  the  unlawful  transportation  of 
slaves,  by  the  laws  of  Maryland  applicable  to 
the  District,  is  by  fine,  which  the  statute 
appropriates  for  the  owner  of  the  slaves,  and 
cannot  be  remitted  by  the  President.  Par- 
doning Power  of  President,  (1852)  5  Op. 
Atty.-Gen.  532. 

A  proper  interpretation  of  the  Constitution 
limits  the  power  of  pardon  confided  to  the 
President,  after  a  judgment  ordering  a  por- 
tion of  the  fine  to  be  paid  to  a  private  citi- 
zen, to  a  remission  of  the  share  of  the 
government  only,  and  it  is  inoperative  to 
divest  an  interest  vested  by  such  judg- 
ment in  the  citizen.  U.  S.  v.  Harris,  (1866) 
1  Abb.  (U.  S.)  110,  26  Fed.  Cas.  No.  15,312. 
See  also  Passenger  Laws  —  Pardoning  Power, 
(1854)  6  Op.  Atty.-Gen.  488. 


g.  Confiscated  Pbophrty  Condemned  and  Sold.  —  The  general  pardon 
and  amnesty  granted  by  President  Johnson,  by  proclamation,  on  the  25th  of 
December,  1868,  did  not  entitle  one  receiving  the  benefits  thereof  to  the  pro- 
ceeds of  his  property,  previously  condemned  and  sold  under  the  Confiscation 
Act  of  1862,  after  such  proceeds  had  been  paid  into  the  treasury. 

Knote  t?.  U.  S.,  (1877)  95  U.  S.  149,  in 
which  the  court  said :  "  Moneys  once  in  the 
treasury  can  only  be  withdrawn  by  an  ap- 
propriation by  law.  However  large,  therefore, 
may  be  the  power  of  pardon  possessed  by  the 
President,  and  however  extended  may  be  its 
application,  there  is  this  limit  to  it,  as  there 
is  to  all  his  powers  —  it  cannot  touch  moneys 
in  the  treasury  of  the  United  States,  except 
expressly  authorized  by  Act  of  Congress. 
The  Constitution  places  this  restriction  upon 
the  pardoning  power.  Where,  however, 
property  condemned,  or  its  proceeds,  have  not 


thus  vested,  but  remain  under  control  of  the 
executive,  or  of  officers  subject  to  his  orders, 
or  are  in  the  custody  of  the  judicial  tribunals, 
the  property  will  be  restored  or  its  proceeds 
delivered  to  the  original  owner,  upon  his  full 
pardon."    Affirming  (1874)   10  Ct.  CI.  399. 

Conceding  that  amnesty  did  restore  what 
t|ie  United  States  held  when  the  proclamation 
was  issued,  it  would  not  restore  what  the 
United  States  had  ceased  to  hold.  It  could 
not  give  back  the  property  which  had  been 
sold,  or  any  interest  in  it,  either  in  possession 
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or   expectancy.      Wallach    v.    Van    Riswick,  A  pardon  and  amnesty  do  not  annul  past 

(1675;   92   U.  S.  202.     See  also  Semmes  v.  transactions  so  far  as   to   invalidate  a  pre- 

U.  S.,  (1875)    91   U.  S.  21;   Brown  v.  U.  S.,  vious  judicial  confiscation  and  sale  of  prop- 

(1868)  Woolw.   (U.  S.)   198,  4  Fed.  Cas.  No.  erty.     U.  S.  v.   Six  Lots  Ground,    (1872)    1 

2.032.  Woods  (U.  S.)  234,  27  Fed.  Cas.  No.  16,299. 

Sitate  in  Bevereion  Hot  Sold.  —  Assuming  that  after  the  confiscation  proceed- 
ings he  held  only  the  naked  fee  without  the  power  of  alienation,  the  amnesty 
and  pardon  proclamation  of  the  President  of  Dec.  25,  1868,  before  the  proceed- 
ings to  condemn,  removed  his  disability  in  this  particular,  and  restored  to  him 
the  right  to  make  such  use  of  the  remainder  as  he  saw  fit. 

U.  S.  v.  Dunnington,   (1892)    146  U.  S.  350. 

5.  On  Sentence  by  Court-martial  —  Hot  Beimtated  After  Dismissal.  —  The  Presi- 
dent, in  virtue  of  his  constitutional  power  to  pardon  offenses,  may  remit  the 
penalties  inflicted  by  sentence  of  court-martial,  though  he  cannot  reinstate  the 
officer  after  the  sentence  has  been  carried  into  effect. 

Vanderslice  v.  U.  S.,  (1884)  19  Ct.  CI.  481.  has  been  executed,  irrevocable,  he  may  remove 

xxru-i        -j  j.      A      jvalt*      »ji.  the  guilt  of  the  dismissed  officer  by  pardon. 

While  a  judgment  entered  by  the  President  Pre8fdeIlt.g  Approval  of  Sentence  if  Court- 

.pproving  the  sentence  of  a  court-martial  d«-  M  M  ,    (lg6^  n  ^    Atty.^tal.  19. 

missing  an  officer  from  the  service  is,  after  it  '   x         '  r         j 

Beeteration  of  Officer's  Bank  After  Seduction.  —  Where  a  captain  in  the  army  has 
been  sentenced  by  a  court-martial  to  reduction  in  rank  by  having  his  name 
placed  lower  down  on  the  list  of  officers  of  the  same  grade,  a  remission  of 
penalty  by  the  President  in  the  exercise  of  his  pardoning  power  will  have  the 
effect  of  restoring  the  officer  to  his  former  relative  rank  and  position  on  the 
roll.  The  case  of  an  officer  who  has  been  thus  reduced  in  rank  differs  essentially 
from  that  of  an  officer  who  has  been  dismissed  from  service  by  sentence  of  a 
military  court.  After  such  sentence  is  duly  confirmed  and  executed  the  dis- 
missed officer  cannot  be  reinstated  by  means  of  a  pardon,  or  in  any  other  manner 
than  by  a  new  appointment  and  confirmation  by  the  Senate. 

Effect   of   President's   Pardon,    (1869)    12       half  pay,  to  the  office  of  lieutenant  in  the 
Op.  Atty.-Gen.  547.  navy,  is  an  implicit  pardon  of  the  sentence. 

Effect    of    Promotion    of    Suspended    PasBed 

The  appointment  of  an  officer  of  the  marine       Midshipman,   (1842)  4  Op.  Atty.-Gen.  8. 
corps  to  a  new  commission  is  constructive 

pardon  of  a  previous  sentence  pronounced  but  Th*  order  of  the  secretary  of  the  navy  to 

not  vet  executed.     Court  Martial  —  Pardon,       an   officer,   while   under  sentence   of   suapen- 
(1853)   6  Op.  Atty.-Gen.  123.  sion,  to  attend  a  court-martial  as  a  witness, 

does  not  operate   as  a   constructive  pardon. 

The  legal  appointment  of  a  passed  midship-       Constructive    Pardon,    (1854)    6   Op.    Atty.- 
man,   under  sentence  of   suspension  and   on       Gen.  714. 

Forfeited  Pay.  —  An  order  of  the  President  revoking  his  own  approval  of  the 
sentence  of  a  court-martial  may  operate  as  a  pardon,  but  does  not  reinvest  in 
the  officer  a  right  tq  forfeited  pay.  That  right  became  vested  in  the  govern- 
ment, and  its  restoration  is  beyond  the  scope  of  the  pardoning  power. 

Vanderslice  v.  U.  S.,  (1884)   19  Ct.  CI.   481. 

6.  Removal -of   Disability  to  Testify.  —  A    full    and    unconditional    pardon 

removes  the  disability  to  testify  consequent  upon  a  judgment  of  conviction. 

Boyd  r.  U.  S.,  ( 1892)   142  U.  S.  453.  jury  is  the  sole  judge  of  the  credit  to  he  given 

A  person  who  has  served  out  a  sentence      to  hiB  testimony.    U.  S.  v.  Jones,  (U.  S.  Cir. 

on  conviction  of  felony  may  he  restored  hy       Ct.   1824)    2  Wheel.  Crim.    (N.  Y.)    451,  26 

pardon  to  competency  as  a  witness,  but  the       Fea<.  Cas.  No.  15,493. 
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7.  Remitting  Consequences  of  Official  Dereliction!. —  After  pardon  by  the  execu- 
tive, remitting  the  legal  consequences  of  the  official  derelictions  of  a  revenue 
officer,  no  suit  can  be  maintained  against  him  or  his  sureties  for  those  derelic- 
tions. All  the  remedies  of  the  government  against  him,  both  on  his  bond  and 
by  indictment,  are  released,  and  he  stands  purged  of  his  offense  as  fully  as  if 
the  offense  ha<}  not  been  committed. 

U.  S.  v.  Cullerton,   (1878)  8  Bias.  (U.  8.)   166,  25  Fed.  Gas.  No.  14,899. 

8.  Disabilities  Imposed  by  State  Law.  —  The  President  has  no  power  by  a 
supplemental  or  special  pardon  to  relieve  a  federal  convict  of  legal  or  political 
disabilities  imposed  on  such  convict  by  the  laws  of  one  of  the  states. 

Pardons,  (1856)  7  Op.  Atty.-Gen.  760.  See  also  Effect  of  Pardons,  (1857)  8  Op.  Atty.- 
Gen.  284. 

IX.  PowiB  to  Eevoke  Pardon.  —  The  power  of  pardon  is  conferred  by  the 
Constitution  upon  the  office  of  President,  and  the  President  has  the  right  to 
arrest  the  pardon  before  it  is  delivered  to  the  grantee,  and  his  successor  in  the 
office  of  President  has  the  same  right  in  that  respect. 

Matter  of  De  Puy,  (1869)  3  Ben.  (U.  S.)  307,  7  Fed.  Cas.  No.  3,814. 
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ARTICLE  II.,  SECTION  2. 

"  The  President    *    *    *    shall  have  power,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  make  treaties,  provided  two  thirds  of  the  senators  present 


I.  Advice  and  Consent  of  the  Senate,  27. 

j.  In  General,  27. 

2.  Separate  Resolution  by  Senate  upon  Ratifying  Treaty \  27. 

II.  Extent  of  Treaty-making  Power,  28. 

1.  In  General \  28. 

2.  Over  Foreign  Extradition,  28. 

a.  In  GeneYal,  28. 

b.  No  Right  to  Extradition  Apart  from  Treaty \  29. 

c.  Limited  to  Enumerated  Offenses,  29. 

d.  Matters  of  Judicial  Inquiry,  29. 

e.  Not  a  Subject  of  Negotiation  by  a  State,  30. 

3.  To  Acquire  Territory,  30. 

a.  In  General,  30. 

b.  Power  to  Prescribe  Status  of  Inhabitants  of  Acquired  Territory, 

c.  Authortty  of  Congress  over  Territory  Freed  from  Foreign  Country, 

3*- 

4.  To  Provide  for  Exercise  of  Judicial  Authority  Abroad,  31. 

5.  To  Abolish  Disabilities  of  Aliens,  31. 

6.  To  Regulate  Fisheries,  32. 

7.  With  the  Indian  Tribes,  32. 

III.  Authority  of  Congress,  33. 

1.  To  Abrogate  a  Treaty,  33. 

a.  Need  of  Legislation  to  Give  Effect  to  Treaties,  33. 

3.  Without  Authority  to  Nullify  Titles  Confirmed  by  Treaty,  34. 

4.  Postal  Conventions  with  Foreign  Countries,  34. 

IV.  Authority  of  Other  Party  to  Ratify  Treaty,  34. 
V.  Treaty  Inures  to  Successors  of  Sovereign,  34. 

VI.  TftfE  Treaty  Takes  Effect,  34. 
VII.  Suspension  of  Treaties  by  War,  35. 
VIII.  Temporary  Convention  Respecting  Boundary,  35. 

L  Advice  and  Consent  0?  the  Senate  —  1.  In  General.  —  The  Senate  not 
having  advised  and  consented  to  a  so-called  treaty,  it  has  no  legal  force, 
/n-  re  Sutherland,   (1802)  53  Fed.  Rep.  551. 

2.  Separate  Resolution  by  Senate  upon  Ratifying  Treaty.  —  A  treaty  must  con- 
tain the  whole  contract  between  the  parties,  and  the  power  of  the  Senate  is 
limited  to  a  ratification  of  such  terms  as  have  already  been  agreed  upon  between 
the  President,  acting  for  the  United  States,  and  the  commissioners  of  the  other 
contracting  power.  The  Senate  has  no  right  to  ratify  the  treaty  and  introduce 
new  terms  into  it,  which  shall  be  obligatory  upon  the  other  power,  although  it 
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may  refuse  its  ratification  or  make  it  conditional  upon  the  adoption  of  amend- 
ments to  the  treaty. 

Fourteen  Diamond  Rings  v.  U.  8.,   (1901)  treaty,  when  it  has  not  received  the  assent 

183    U.    S.    183,    holding   that   a    resolution  of  the  President  and  the  other  party  to  the 

adopted  by  the  Senate  upon  ratifying  a  treaty  treaty.    See  also  New  York  Indians  v.  U.  S., 

is   not   operative  as   an   amendment  to  the  (1898)  170  U.  S.  23. 

IL  Extint  o?  TBBATT-XAxnre  Powib  —  1.  In  General  —  The  treaty  power, 
as  expressed  in  the  Constitution,  is  in  terms  unlimited  except  by  those  restraints 
which  are  found  in  that  instrument  against  the  action  of  the  government  or  of 
its  departments,  and  those  arising  from  the  nature  of  the  government  itself 
and  of  that  of  the  states.  It  does  not  extend  so  far  as  to  authorize  what  the 
Constitution  forbids,  or  a  change  in  the  character  of  the  government  or  in 
that  of  one  of  the  states,  or  a  cession  of  any  portion  of  the  territory  of  the 
latter,  without  its  consent  But  with  these  exceptions,  there  is  no  limit  to  the 
questions  which  can  be  adjusted  touching  any  matter  which  is  properly  the 
subject  of  negotiation  with  a  foreign  country. 

Geofroy  v.  Riggs,    (1890)    133  U.  S.  266.  tain  any  stipulations  which  purport  to  limit 

See  also  In  re  Tiburcio  Parrott,    (1880)    1  the  legislation  of  the  several  states,  after  the 

Fed.  Rep.  508.  import  has  taken  the  character  of  property 

Tk-.  rv>na+ ;+„+:,«»  >,«„;««  «i,™  ♦«  +i.„  t>^s  within  a  state,  the  act  of  importation  being 

H J *£? "q^STi.i  «%filltiZ?Z^  fu"?  accomplished  and  perfected.     Nothinf 

dent  and  Senate  the  right  to  make  treaties,  of  ^  kim£  -t  .    ^lieve^  has  been  or  will 

without  limitation  in  words  there  is  no  other  ^  attempted'bv  ^  ^eminent  0f  the  United 

IrK?  &5%£^  *»*•■    k~  •■  A  d843)  13  N.  H.  576. 

nTntT  JSA^^A  2thBrocW:      JJ^-J^— ^^ 

c  \  ago   *t  v^a   ru-  in*  a  ma  authority  is  to  enact  laws,  or,  in  other  words, 

S.)  493,  7  Fed.  Cas.  No.  4,016.  ^     na^b%  ^  for  the  I^aMm  of  tn^ 

Police  power  of  states.  —  An  attempt  on  society;  while  the  execution  of  the  laws,  and 
the  part  of  the  United  States,  by  compact  the  employment  of  the  common  strength, 
with  a  foreign  government,  to  qualify  the  either  lor  this  purpose  or  for  the  common 
right  of  suffrage  in  a  state,  prescribe  the  defense,  seem  to  comprise  all  the  functions 
times  and  mode  of  elections,  or  to  restrain  of  the  executive  magistrate.  The  power  of 
the  power  of  taxation  under  state  authority,  making  treaties  is,  plainly,  neither  the  one 
would  transcend  the  limits  of  the  treaty-  nor  the  other.  It  relates  neither  to  the  ex- 
making  power,  and  be  entirely  void;  and  an  ecution  of  the  subsisting  laws,  nor  to  the 
agreement  with  a  foreign  government,  pre-  enaction  of  new  ones;  and  still  less  to  an 
scribing  the  terms  on  which  highways  should  exertion  of  the  common  strength.  Its  objects 
be  laid  out  in  the  states,  regulating  the  sup-  are  contracts  with  foreign  nations,  which 
port  of  paupers,  or  the  sale  of  goods  by  auc-  have  the  force  of  law,  but  derive  it  from  the 
tioneers,  or  by  hawkers  and  peddlers,  would  obligations  of  good  faith.  They  are  not  rules 
be  of  the  same  character.  The  police  of  the  prescribed  by  the  sovereign  to  the  subject, 
several  states,  regarded  as  separate  govern-  but  agreements  between  sovereign  and  sover- 
ments,  is  not  a  subject-matter  to  which  the  eign.  The  power  in  question  seems  therefore 
treaty-making  power  extends.  And  it  is  not  to  form  a  distinct  department,  and  to  belong, 
pretended  that  the  treaties  which  admit  properly,  neither  to  the  legislative  nor  to 
liquors,  the  manufacture  of  other  countries,  the  executive.  Hamilton,  in  The  Federalist, 
into  this,  on  the  most  favorable  terms,  con-  No.  LXXV. 

2.  Over  Foreign  Extradition —  a.  In  General.  —  The  power  to  make  treaties 
is  given  by  the  Constitution  in  general  terms,  without  any  description  of  the 
objects  intended  to  be  embraced  by  it;  and,  consequently,  it  was  designed  to 
include  all  those  subjects  which  in  the  ordinary  intercourse  of  nations  had 
usually  been  made  subjects  of  negotiation  and  treaty,  and  which  are  con- 
sistent with  the  nature  of  our  institutions  and  the  distribution  of  powers 
between  the  general  and  state  governments.  And  without  attempting  to  define 
the  exact  limits  of  this  treaty-making  power,  or  to  enumerate  the  subjects 
intended  to  be  included  in  it,  it  may  safely  be  assumed  that  the  recognition 
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and  enforcement  of  the  principles  of  public  law,  being  one  of  the  ordinary 
subjects  of  treaties,  were  necessarily  included  in  the  power  conferred  on  the 
general  government.  And  as  the  rights  and  duties  of  nations  towards  one 
another,  in  relation  to  fugitives  from  justice,  are  a  part  of  the  law  of  nations, 
and  have  always  been  treated  as  such  by  the  writers  upon  public  law,  it  follows 
that  the  treaty-making  power  must  have  authority  to  decide  how  far  the.  right 
of  a  foreign  nation  in  this#respect  will  be .  recognized  and  enforced,  when  it 
demands  the  surrender  of  any  one  charged  with  offenses  against  it 
Per  Taney,  G.  J.,  in  Holmes  v.  Jennison,  (1840)   14  Pet.  (U.  S.)  569. 

b.  No  Right  to  Extradition  Apabt  from  Treaty.  —  A  foreign  govern- 
ment has  no  right,  by  the  law  of  nations,  to  demand  of  the  government  of  the 
United  States  a  surrender  of  a  citizen  or  subject  of  such  foreign  government, 
who  has  committed  a  crime  in  his  own  country,  and  is  afterwards  found  within 
the  limits  of  the  United  States.  It  is  a  right  which  has  no  existence  without, 
and  can  only  be  secured  by,  a  treaty  stipulation. 

Santos's  Case,  (1S35)  2  Brock.  (U.S.)  493,      provisions  or  treaty  stipulations,  courts  of 
7  Fed.  Cas.  No.  4,016.     See  also  Em  p.  Me-       justice  are  neither  bound  nor  authorized  to 


Cabe,  (1891)  46  Fed.  Rep.  373.  remand  persons  for  trial  to  a  foreign  govern- 

ment whose  laws  they  are  supposed  to  have 
It  seems  that  upon  principles  of  interna-       violated.    U.   S.  v.  Davis,    (1837)    2   Sumn. 


raent  whose  laws  they  are  supposed  to  have 
principles  of  interna-       violated.    U.   S.  v.  Davis,    (1837)    2   & 
tional  law,  and  independent  of  some  statutory       (U.  S.)   482,  25  Fed.  Gas.  No.  14,932. 


c.  Limited  to  Enumerated  Offenses.  —  A  treaty  is  not  only  a  contract 
between  the  governments  entering  into  it,  but  by  virtue  of  Article  VI.  of  the 
Constitution  it  is  also  the  supreme  law  of  the  land.  When  a  treaty  contains  an 
explicit  enumeration  of  the  offenses  for  which  persons  may  be  extradited  under 
it,  by  a  necessary  implication  the  person  surrendered  under  it  is  only  allowed 
tnd  held  within  the  jurisdiction  of  the  receiving  government  for  the  purpose 
of  a  trial  on  the  charge  specified  in  the  warrant  of  extradition.  For  the  latter 
government  to  detain  such  person  for  trial  on  any  other  charge  would  be  not 
only  an  infraction  of  the  contract  between  the  parties  to  the  treaty,  but  also 
a  violation  of  the  supreme  law  of  this  land  in  a  matter  directly  involving  his 
personal  rights. 

Ex  p.  Hibbs,  (1886)  26  Fed.  Rep.  431. 

d.  Matters  of  Judicial  Inquiry.  —  Whether  the  government  is  bound  by 

the  treaty  compact  to  deliver  up  the  accused  for  offenses  committed  in  another 

country  which  are  not  crimes  by  our  laws,  whether  he  is  within  the  description 

of  persons  named  in  the  treaty  as  subject  to  extradition,  whether  the  treaty 

went  into  operation  and  became  obligatory  from  its  date  or  only  from  its 

ratification  by  assent  of  the  Senate  or  other  period  posterior  to  the  date,  and 

finally  whether  the  obligations  assumed  by  the  treaty  will  be  fulfilled  or  not, 

are  conditions  addressed  to  the  political  department  of  the  government    Over 

these  questions  the  judiciary  has  no  immediate  control  or  jurisdiction. 

In  re  Metzger,  (1847)  5  N.  Y.  Leg.  Obs.  effect  in  this  country,  but  by  aid  of  judicial 
83,  17  Fed.  Cas.  No.  9,511,  wherein  the  court  authority.  Not  only  in  the  distribution  of 
further  said:  "  The  provision  demanding  the  the  powers  of  our  government  does  it  ap- 
apprehension  and  commitment  of  persons  pertain  to  that  branch  to  receive  evidence 
charged  with  crimes  cannot  be  carried  into      and  determine  upon  its  sufficiency  to  arrest 
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and  commit  for  criminal  offenses,  but  the 
prohibition  of  the  Constitution  against  is- 
suing a  warrant  to  seize  any  person  ex- 
cept on  probable  cause  first  proved  neces- 
sarily imports  that  issuing  such  warrant 
is  a  judicial  act.  *  *  *  It  is  believed 
this  doctrine  is  firmly  established  in  the 
jurisprudence  of  this  country  and  England, 
in  respect  to  the  surrender  of  fugitives 
from  justice,  whether  the  obligation  to  sur- 
render is  deduced  from  the  law  of  nations  or 
is  recognized  only  when  expressly  stipulated 
by  treaty.  *  *  *  It  seems  to  be  regarded 
as  an  elementary  principle  that  the  extradi- 
tion is  to  be  effectuated  through  the  agency 
of  the  tribunals  of  justice  whose  province  it 


is  to  determine  the  existence  of  reasonable 
cause  for  the  charge  of  crime,  and  if  there 
be  sufficient  evidence  to  justify  putting  the 
accused  upon  his  trial."  See  also  Santos's 
Case,  (1835)  2  Brock.  (U.  S.)  493,  7  Fed. 
Cas.  No.  4,016. 

When  a  treaty  embraces  a  provision  requir- 
ing the  investigation  of  charges  of  crime  and 
the  arrest  and  imprisonment  of  the  accused 
as  for  trial,  it  drops  the  character  of  a  con- 
tract mereljtfand  assumes  that  of  a  municipal 
law  addressed  to  the  civil  magistrates.  In  re 
Metzger,  ( 1847)  6  N.  Y.  Leg.  Obs.  83,  17  Fed. 
Cas.  No.  9,511. 


c.  Not  a  Subject  of  Negotiation  by  a  Statbl  —  Even  in  the  absence  of 
treaties  or  Acts  of  Congress  on  the  subject  the  extradition  of  a  fugitive  from 
justice  cannot  become  the  subject  of  negotiation  between  a  state  of  this  Union 
and  a  foreign  government 

and  character.  It  is  not  the  mere  power  to 
deliver  up  fugitives  from  other  nations  upon 
demand;  but  the  right  to  determine  whether 
they  ought  or  ought  not  to  be  delivered,  and 
to  make  that  decision,  whatever  it  may  be, 
effectual.  It  is  the  power  to  determine 
whether  it  is  the  interest  of  the  United 
States  to  enter  into  treaties  with  foreign  na- 
tions generally,  or  with  any  particular  for- 
eign nations,  for  the  mutual  delivery  of 
offenders  fleeing  from  punishment  from  either 
country;  or  whether  it  is  the  interest  and 
true  policy  of  the  United  States  to  abstain 
altogether  from  such  engagements,  and  to  re- 
fuse, in  all  cases,  to  surrender  them." 
Holmes  v.  Jennison,  (1840)  14  Pet.  (U.  S.) 
576. 


U.  S.  v.  Rauscher,  (1886)  119  U.  S.  414. 
See  also  People  v.  Curtis,  (1872)  50  N.  T. 
321. 

Affirmative  grants  of  power  to  the  general 
government  have  been  held  not  to  be  incon- 
sistent with  the  exercise  of  the  same  powers 
by  the  states  while  the  power  remains  dor- 
mant in  the  hands  of  the  United  States. 
"This  principle  is,  no  doubt,  the  true  one, 
in  relation  to  the  grants  of  power,  to  which 
it  is  applied  in  the  case  above  mentioned  of 
Sturges  v.  Crowninshield,  (1819)  4  Wheat. 
(U.  S.)  196.  For  example,  the  grant  of 
power  to  Congress  to  establish  '  uniform  laws 
on  the  subject  of  bankruptcies  throughout 
the  United  States,'  does  not  of  itself  carry 
with  it  an  implied  prohibition  to  the  states 
to  exercise  the  same  powers.  But  in  the 
same  case  of  Sturges  v.  Crowninshield,  (1819) 
4  Wheat.  (U.  S.)  196,  another  principle  is 
stated,  which  is  equally  sound,  and  which  is 
directly  applicable  to  the  point  before  us ;  that 
is  to  say,  that  it  never  has  been  supposed  that 
the  concurrent  power  of  state  legislation  ex- 
tended to  every  possible  case  in  which  its 
exercise  had  not  been  prohibited.  And  that 
whenever  'the  terms  in  which  a  power  is 
granted  to  Congress  or  the  nature  of  the 
power  requires  that  it  should  be  exercised 
exclusively  by  Congress,  the  subject  is  as 
completely  taken  from  the  state  legislatures 
as  if  they  had  been  expressly  forbidden  to 
act  on  it.'  This  is  the  character  of  the 
power  in  question.  From  its  nature,  it  can 
never  be  dormant  in  the  hands  of  the  gen- 
eral government.  The  argument  which  sup- 
poses this  power  may  be  dormant  in  the 
nands  of  the  federal  government  is  founded, 
we  think,  in  a  mistake  as  to  its  true  nature 


Prohibition  on  the  states.  —  The  power  to 
make  treaties  is  not  only  general  in  terms 
without  any  express  limitation,  but  it  is  ac- 
companied with  an  absolute  prohibition  of 
the  exercise  of  the  treaty  power  by  the  states ; 
that  is,  in  the  matter  of  foreign  negotiations, 
the  states  have  conferred  the  whole  of  tneir 
power,  in  other  words,  all  the  treaty  powers 
of  sovereignty,  on  the  United  States.  Droit 
d'Aubaine,  (1857)  8  Op.  Atty.-Gen.  415. 
See  art.  I.,  sec.  10,  "No  state  shall  enter 
into  any  treaty,  alliance,  or  confederation," 
8  Fed.  Stat.  Annot.  713. 

As  to  interstate  extradition,  see  infra,  p. 
184,  art.  IV.,  sec.  2.  providing  that  "a  per- 
son charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall  on  de- 
mand of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of 
the  crime." 


3.  To  Acquire  Territory —  a.  In  General.  —  The  United  States  may  acquire 
territory  in  the  exercise  of  the  treaty-making  power  by  direct  cession  as  the 
result  of  war,  and  in  making  effectual  the  terms  of  peace,  and  for  that  pur- 
pose has  the  power  of  other  sovereign  nations. 
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Dorr  c.  U.  S.,  (1904)  195  U.  S.  140.  See  treaty.  American  Ins.  Co.  v.  356  Bales  Cot- 
tbo  Nelson  v.  U.  8.,  (1887)  30  Fed.  Rep.  115.      ton,  (1828)   1  Pet.  (U.  S.)  541. 

The  Constitution  confers  absolutely  on  the  This  power  necessarily  implies  the  right  to 

government  of  the  Union  the  powers  of  mak-  purchase  new  territory ;  and  when  the  power 
kg  war  and  of  making  treaties ;  consequently  has  been  exercised,  and  territory  purchased, 
that  government  possesses  the  power  of  ac-  the  title,  immediately  upon  an  exchange  of 
quiring  territory  either  by  conquest  or  by      ratification,  vested  in  the  United  States.    U. 

S.  f?.  Nelson,  (1886)  29  Fed.  Rep.  204. 

b.  Power  to  Prescribe  Status  of  Inhabitants  of  Acquired  Territory. 
—  The  power  to  acquire  territory  by  treaty  implies  not  only  the  power  to 
govern  such  territory,  but  to  prescribe  upon  what  terms  the  United  States  will 
receive  its  inhabitants  and  what  their  status  shall  be. 

Downes  v.  Bidwell,  (1901)  182  U.  S.279. 

e.  Authority  of  Congress  over  Territory  Freed  from  Foreign 
Country.  —  When  the  United  States  enforced  the  relinquishment  by  Spain 
of  her  sovereignty  in  Cuba,  and  determined  to  occupy  and  control  that  island 
until  there  was  complete  tranquillity  in  all  its  borders  and  until  the  people 
of  Cuba  had  created  for  themselves  a  stable  government,  it  succeeded  to  the 
authority  of  the  displaced  government  so  far  at  least  that  it  became  its  duty, 
under  international  law  and  pending  the  pacificati6n  of  the  island,  to  protect 
in  all  appropriate  legal  modes  the  lives,  the  liberty,  and  the  property  of  all 
those  who  submitted  to  the  authority  of  the  representatives  of  this  country. 
That  duty  was  recognized  in  the  Treaty  of  Paris,  and  the  Act  of  June  6,  1900, 
so  far  as  it  applied  to  cases  arising  in  Cuba,  was  in  aid  or  execution  of  that 
treaty  and  in  discharge  of  the  obligations  imposed  by  its  provisions  upon  the 
United  States.  The  power  of  Congress  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  as  well  the  powers  enumerated  in  section  8  of  Article 
I  of  the  Constitution  as  all  others  vested  in  the  government  of  the  United  States, 
or  in  any  department  or  the  officers  thereof,  includes  the  power  to  enact  such 
legislation  as  is  appropriate  to  give  efficacy  to. any  stipulations  which  it  is 
competent  for  the  President  by  and  with  the  advice  and  consent  of  the  Senate 
to  insert  in  a  treaty  with  a  foreign  power. 

Neely  v.  Henkel,  (1001)  180  U.  S.  121. 

4.  To  Provide  for  Exercise  of  Judicial  Authority  Abroad. —  The  treaty-making 
power  vested  in  our  government  extends  to  all  proper  subjects  of  negotiation 
with  foreign  governments.  It  can,  equally  with  any  of  the  former  or  present 
governments  of  Europe,  make  treaties  providing  for  the  exercise  of  judicial 
authority  in  other  countries  by  its  officers  appointed  to  reside  therein. 

In  re  Rosa,  (1891)  140  U.  8.  463.  ment    of    civil    controversies    of    American 

Eatabliahing  tribunals  for  American  citi-  ^tize°8  *™in*  in  *}*  P™11^  wi*h  ?hich 
terns  abroad.- An  Act  of  Congress  giving  *he  ^^  ™8V  *T*e ,  19OQ™h<L  ForbeB  v' 
effect  to  a  treaty  providing  for  the  adjtist-      Scanne11*  <1859>  13  CaL  281' 

5.  To  Abolish  Disabilities  of  Aliens.  —  The  residence  of  citizens  of  one  country 
within  the  territory  of  another,  and  the  removal  of  their  disability  from 
alienage  to  hold,  transfer,  and  inherit  property,  are  proper  subjects  of  treaty 
arrangement. 
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Geofroy  v.  Riggs,  (1890)  133  U.  S.  266. 
See  also  U.  S.  v.  Forty-three  Gallons  Whis- 
key, (1876)  93  U.  S.  197;  People  v.  Gerke, 
(1855)  5  Cal.  384;  Wunderle  v.  Wunderle, 
(1893)  144  111.  40;  Opel  17.  Shoup,  (1896) 
100  Iowa  424;  Droit  d'Aubaine,  (1857)  8 
Op.  Atty.-Gen.  411. 

Conditions  on  which  aliens  may  reside. — 
If  the  treaty-making  power  is  authorized  to 
determine  what  foreigners  shall  be  permitted 
to  come  into  and  reside  within  the  country, 
and  also  who  shall  be  excluded,  it  must  have 
the  power  generally  to  determine  and  pre- 
scribe upon  what  terms  and  conditions  such 
an  are  admitted  shall  be  permitted  tb  re- 
main. In  re  Tiburcio  Parrott,  (1880)  1  Fed. 
Rep.  508. 

To  purchase  land.  —  A  treaty  with  a  for- 
eign country  which  gives  to  the  citizens  of 
that  country  the  right  to  purchase  and  hold 
land  in  the  United  States,  and  removes  the 
incapacity  of  alienage,  places  the  parties  in 
precisely  the  same  situation  as  if  they  were 


citizens  of  this  country.    Chirac  v.  Chirac, 
(1817)  2  Wheat-  (U.  S.)  259. 

To  inherit  land.  —  It  is  within  the  power 
of  the  United  States,  by  treaty,  to  remedy 
the  disability  of  aliens  to  inherit  real  estate 
within  the  several  states.  Bahuaud  v.  Bize, 
( 1901 )  105  Fed.  Rep.  485.  See  also  Geofroy 
t\  Riggs,  (1890)  133  U.  S.  258;  Hauenstein 
v.  L^inam,  (1879)  100  U.  S.  483,  saying 
that  the  treaty-making  clause  is  retroactive 
as  well  as  prospective. 

A  treaty  with  France,  providing  in  case  of 
the  death  of  any  citizen  of  France  in  the  United 
States,  without  any  testamentary  executor  by 
him  appointed,  the  consul  shall  have  the  right 
to  appear,  personally  or  by  delegate,  in  all 
proceedings  on  behalf  of  the  absent  or  minor 
heirs,  was  within  the  treaty-making  power, 
and  the  placing  of  a  delegate  before  the  court 
as  representing  absent  heirs  precludes  the 
appointment  of  any  attorney  to  represent 
them.  Rabasse's  Succession,  (1895)  47  La. 
Ann.  1452. 


6.  To  Regulate  Fisheries.  —  The  United  States  has  power  to  enter  into  treaty 
stipulations  for  the  regulation  of  fisheries  along  an  international  boundary. 
The  regulation  of  fisheries  in  navigable  waters  within  the  territorial  limits 
of  the  several  states,  in  the  absence  of  federal  treaty,  is  a  subject  of  state 
rather  than  of  federal  jurisdiction. 

Treaties  —  Fisheries,  (1898)   22  Op.  Atty.-Gen.  214. 

7.  With  the  Indian  Tribes. —  The  power  to  make  treaties  with  the  Indian 

tribes  is  coextensive  with  the  power  to  make  treaties  with  foreign  nations. 

U.    S.    v.    Forty-three    Gallons    Whiskey, 
(1876)  93  U.  S.  197. 


To  make  treaties  with  Indian  tribes  is  a 
power  conferred  by  this  clause.  Inasmuch  as 
the  power  is  given  in  general  terms,  without 
any  description  of  the  objects  intended  to  be 
embraced  within  its  scope,  it  must  be  assumed 
that  the  framers  of  the  Constitution  intended 
that  it  should  extend  to  all  those  objects 
which  in  the  intercourse  of  nations  had  usu- 
ally been  regarded  as  the  proper  subjects  of 
negotiation  and  treaty,  if  not  inconsistent 
with  the  nature  of  our  government  and  the 
relation  between  the  states  and  the  United 
States.  Holden  v.  Joy,  (1872)  17  Wall.  (U. 
8.)  242. 

When  the  national  or  tribal  relation  of  In- 
dians has  been  established  by  the  political 
departments  the  courts  are  bound  by  it. 
Graham  v.  U.  S.,  (1895)  30  Ct.  CI.  333. 

Issuing  bonds  under  treaties  with  Indians. 
—  An  engagement  to  pay  money  is  certainly 
within  the  provision  of  the  treaty-making 
power,  and  such  an  engagement  is  not  carried 
beyond  that  province  by  the  circumstance 
that  it  provides  for  issuing,  through  the 
agency  of  a  particular  officer,  an  obligation 
to  pay  money  at  a  particular  time ;  for  such, 
in  effect,  is  a  bond,  and  the  secretary  of  the 
treasury  may  execute  a  treaty  that  stipu- 
lates for  the  issuing  of  bonds.  Choctaw  In- 
diana, (1870)   13  Op.  Atty.-Gen.  358. 


Grants  of  land.  —  By  this  power  the  Presi- 
dent and  Senate  of  the  United  States  can 
make  a  treaty  with  any  Indian  tribe,  extend- 
ing to  all  objects  which,  in  the  intercourse 
of  nations,  have  usually  been  regarded  as  the 
proper  subject  of  negotiation  and  treaty,  if 
not  inconsistent  with  the  nature  of  our  gov- 
ernment and  the  relation  between  the  states 
and  the  United  States.  This  treaty-making 
power  can  make  a  sale  or  grant  of  land  with- 
out an  Act  of  Congress.  It  can  lawfully 
provide  that  a  patent  shall  issue  to  convey 
lands  which  belong  to  the  United  States, 
without  the  consent  of  Congress,  and  in  such 
case  the  grantee  will  have  a  good  title.  U.  S. 
V.  Reese,  (1879)  5  Dill.  (U.  S.)  405,  27  Fed. 
Cas.  No.  16,137. 

The  penal  legislation  of  Congress  may  con- 
stitutionally be  extended  to  embrace  Indians 
in  the  Indian  country  by  the  mere  force  of  a 
treaty,  whenever  it  operates  of  itself,  without 
the  aid  of  any  legislative  provision.  Exp. 
Crow  Dog,  (1883)    109  U.  S.  567. 

Authority  of  Congress  to  legislate.— 
"  Plenary  authority  over  the  tribal  relations 
of  the  Indians  has  been  exercised  by  Congress 
from  the  beginning,  and  the  power  has  always 
been  deemed  a  political  one.  not  subject  to  be 
controlled  by  the  judicial  department  of  the 
government.  Until  the  yo*r  1871  the  policy 
was  pursued  of  dealing  with  the  Indian  tribes 
by  means  of  treaties,  and,  of  course,  a  moral 
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obligation  rested  upon  Congress  to  act  in 
good  faith  in  performing  the  stipulations 
entered  into  on  its  behalf.  But,  as  with 
treaties  made  with  foreign  nations,  Chinese 
Exclusion  Case,  (1880)  130  U.  S.  581,  600, 
the  legislative  power  might  pass  laws  in  con- 
flict with  treaties  made  with  the  Indians. 
Tttomas  P.  Gay,  (1898)  169  U.  8.  264,  270; 
Ward  r.  Race  Horse,  (1896)  163  U.  8.  504, 
511;  Spalding  v.  Chandler,  (1896)  160  U.S. 
394,  405:  Missouri,  etc.,  R.  Co.  t>.  Roberts, 
(1894)  152  U.  S.  114,  117;  The  Cherokee 
Tobacco,  (1870)  11  Wall.  (U.  S.)  616.  The 
power  exists  to  abrogate  the  provisions  of  an 
Indian  treaty,  though  presumably  such  power 
will  be  exercised  only  when  circumstances 
arise  which  will  not  only  justify  the  govern- 
ment in  disregarding  the  stipulations  of  the 
treaty1,  but  may  demand,  in  the  interest  of 
the  country,  and  the  Indians  themselves,  that 
it  should  do  to.  When,  therefore,  treaties 
were  entered  into  between  the  United  States 
and  a  tribe  of  Indians  it  was  never  doubted 
that  the  power  to  abrogate  existed  in  Con- 
gress, and  that  in  a  contingency  such  power 
might  be  availed  of  from  considerations  of 
governmental  policy,  particularly  if  consist- 
ent with  perfect  good  faith  towards  the  In- 
dians.   In  U.  S.  v.  Kagama,  (1886)  118  U.  S. 


375,  speaking  of  the  Indians,  the  court  said 
( 382 ) :  '  After  an  experience  of  a  hundred 
years  of  the  treaty-making  system  of  gov- 
ernment, Congress  has  determined  upon  a 
new  departure  —  to  govern  them  by  Acts  of 
Congress.  This  is  seen  in  the  Act  of  March 
3,  1871,  embodied  in  sec.  2079  of  the  Revised 
Statutes:  "  No  Indian  nation  or  tribe,  within 
the  territory  of  the  United  States,  shall  be 
acknowledged  or  recognized  as  an  independent 
nation,  tribe,  or  power,  with  whom  the  United 
States  may  contract  by  treaty;  but  no  obli- 
gation of  any  treaty  lawfully  made  and  rati- 
fied with  any  sucn  Indian  nation  or  tribe 
prior  to  March  third,  eighteen  hundred  and 
seventy-one,  shall  be  hereby  invalidated  or 
impaired." ' "  Lone  Wolf  v.  Hitchcock, 
(1903)  187  U.  S.  553.  See  sec.  2079,  R.  S., 
3  Fed.  Stat.  Annot.  357. 

Conclusive  on  the  courts.  — When  a  treaty 
has  been  made  by  the  proper  federal  author- 
ity, and  ratified,  it  becomes  the  law  of  the 
land,  and  the  courts  have  no  power  to  ques- 
tion, or  in  any  manner  look  into,  the  power 
or  rights  of  the  nation  or  tribe  with  whom 
it  is  made.  The  action  of  the  treaty-making 
power  is  conclusive  upon  such  inquiry. 
Maiden  v.  Ingersoll,  (1859)   6  Mich.  376. 


DX  Authority  of  Coronas  —  1.  To  Abrogate  a  Treaty. —  Congress,  by 
legislation,  and  so  far  as  the  people  and  authorities  of  the  United  States  are 
concerned,  can  abrogate  a  treaty  made  between  this  country  and  another 
country  which  has  been  negotiated  by  the  President  and  approved  by  the  Senata 


La  Abra  Silver  Min.  Co.  v.  U.  &,  (1899) 
175  U.  S.  460.  See  also  Head  Money  Oases, 
(1884)  112  U.  S.  680,  599;  Whitney  v.  Rob- 
ertson, (1888)  124  U.  8.  190,  194;  Chinese 
Exclusion  Case,  (1889)  130  U.  S.  581,  600; 
Fong  Yne  Ting  v.  U.  8.,  (1893)  149  U.  8. 
688,  721.  See  also  infra,  art.  VI.,  provid- 
ing that  "  this  Constitution,  and  the  laws  of 


the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  con- 
stitution or  laws  of  any  state  to  the  contrary 
notwithstanding." 


2.  Heed  of  Legislation  to  Give  Effect  to  Treaties.  —  Treaties  made  between  the 
United  States  and  foreign  powers  often  contain  special  provisions,  which  do 
not  execute  themselves,  but  require  the  interposition  of  Congress  to  carry  them 
into  effect,  and  Congress  has  constantly,  in  such  cases,  legislated  on  the  sub- 
ject; yet,  although  the  power  is  given  to  the  executive,  with  the  consent  of 
the  Senate,  to  make  treaties,  the  power  is  nowhere  in  positive  terms  conferred 
upon  Congress  to  make  laws  to  carry  the  stipulations  of  treaties  into  effect. 
It  has  been  supposed  to  result  from  the  duty  of  the  national  government  to  fulfil 
all  the  obligations  of  treaties. 


Priggt?.  Pennsylvania,  (1842)   16  Pet.  (U. 
8.)  619. 

"  The  principle  thus  stated  has  been  gener- 
ally accepted  as  a  true  interpretation  of  the 
constitutional  provisions  relating  to  the  sub- 
jeet  of  treaties.  It  establishes  that  there  is 
a  class  of  treaties  which,  without  legislation, 
does  not  become  self-executing  as  a  rule  of 
municipal  law.  A  statement  is  given  of  such 
provisions  of  treaties  as  come  within  this 
class;  as  when  the  terms  of  the  stipulation 
9  F.  a  A.— 3 


import  a  contract,  when  either  of  the  parties 
engages  to  perform  a  particular  act.  But 
the  decision  does  not  enumerate  or  define  the 
limitations  of  the  whole  class.  In  the  treaty- 
making  power  conferred  on  the  President  the 
implication  exists  that  the  power  is  to  be 
exercised  by  him,  subject  to  the  limitation  of 
the  Constitution.  If,  in  time  of  peace,  he 
should  provide  by  the  stipulations  of  a  treaty 
for  the  quartering  of  soldiers  in  any  house 
without  the  consent  of  the  owner,  such  a 
stipulation  would  be  simply  void,  because 
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forbidden  by  the  Constitution  to  every  de-  late  the  details  of  a  process  or  of  the  right 

partment  of  the  government.     But  where  the  embraced  in  its  stipulation,  but  such  neces- 

government  of  the  United  States  has  power  sity  for  its  existence  does  not  affect  the  ques- 

under   the   Constitution   over   a   subject,   al-  tion  of  the  legal  force  of  the  treaty  per  «c. 

though   that   power   may   be  vested   by   the  Copyright    Convention   with   Great    Britain, 

Constitution  exclusively  in  Congress,  it  has  (1864)   6  Op.  Atty.-Gen.  293. 
been  claimed  that  in  the  making  of  treaties  K    enabling  Act  of  Congress  is  requisite  in 

such  power  may  be  exercised  by  the  Pre*-        ^  Jwn£ii.I_  ^the°r>  ^^  t?™y  ima 

dent,  by  and  with  the  advice  and  consent  of  . 'j„._  m.j„  ._j  «>«5««j  ti.,.— .  ;„  ~La  „. 

the  Senate,  without  the  co-operation  of  the  be!°  ***  ""*•  7^  ratlfied' the~  ,s  %**  or 

House   of   Representative*   orAct   of   Con-  «*  °f  "»  £±££!^££Z£?JZ 

gress."    Caveats  for  Patents  for  Inventions,      ™f  ZL1^^*!^"™^ ^^T'™* 
/iqqov   io  r.«    a**«  n««   o7«  wholly  irrelevant  to  the  question  oi  the  power 

( 1889)   19  Op.  Atty.-Gen.  276.  ^  m/ke  a  treaty     r^^  lDdeKaMj  ^  to 

A  treaty,  though  it  be  as  such  a  provision  the  President  and  Senate.  Ambassadors  and 
of  the  supreme  law  of  the  land,  yet  may  Other  Public  Ministers  of  U.  S.,  (1855)  7 
require  the  enactment  of  a  statute  to  regu-      Op.  Atty.-Gen.  196. 

8.  Without  Authority  to  Hullifjr  Titles  Confirmed  by  Treaty. —  Congress  is 
bound  to  regard  the  public  treaties,  and  it  has  no  power  to  organize  a  board 
of  revision  to  nullify  titles  confirmed  many  years  before  by  the  authorized 
agents  of  the  government 

Reichart  v.  Felps,  (1867)  6  Wall.  (U.  S.)  165. 

4.  Postal  Conventions  with  Foreign  Countries. —  From  the  foundation  of  the 
government  to  the  present  day,  the  Constitution  has  been  interpreted  to  mean 
that  the  power  vested  in  the  President  to  make  treaties,  with  the  concurrence  of 
two-thirds  of  the  Senate,  does  not  exclude  the  right  of  Congress  to  vest  in  the 
postmaster-general  power  to  conclude  conventions  with  foreign  governments 
for  the  cheaper,  safer,  and  more  convenient  carriage  of  foreign  mails.  The 
existence  of  such  a  power  in  Congress  may,  perhaps,  be  worked  out  from  the 
authority  given  to  that  body  in  the  seventh  clause  of  section  8,  Article  I.,  of 
the  Constitution,  to  establish  post-offices  and  post-roads.  This  has  always  been 
construed  to  mean  the  power  to  organize  and  carry  on  the  post-office  department 

Postal  Conventions  with  Foreign  Countries,  (1890)  19  Op.  Atty.-Gen.  520. 

17.  Authority  of  Other  Party  to  Ratify  Treaty.  —  A  court  is  not  author- 
ized to  inquire  and  decide  whether  the  person  who  ratified  the  treaty  on  behalf 
of  a  foreign  nation  had  the  power,  by  its  constitution  and  laws,  to  make  the 
engagements  into  which  he  entered. 

Doe  v.  Braden,  (1853)  16  How.  (U.  S.)    657. 

Y.  Treaty  Ivrass  to  Successors  of  Sovereign.  —  A  treaty  with  a  sovereign 
as  such  inures  to  his  successors  in  the  government  of  the  country. 
The  Sapphire,  (1870)  11  Wall.  (U.  8.)  168. 

VI.  Time  Treaty  Taxes  Effect.  — A  treaty  is  to  be  regarded  as  taking 
effect  from  its  date,  unless  a  different  period  is  fixed  by  the  contracting  parties, 
or  must  be  adopted  in  order  to  fulfil  their  manifest  intention.  It  must  neces- 
sarily be,  in  effect,  a  question  of  intention,  and  the  public  law,  the  same  as 
municipal,  implies  the  intention  of  the  parties  to  be,  when  not  defined  by 
themselves,  that  these  contracts  shall  have  effect  from  the  time  of  their  execution, 

In  re  Metzger,  (1847)  5  N,  Y,  Leg.  Obs.  83,  17  Fed,  Cm,  No.  9,511. 
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VII.  Suspension  of  Tbeaties  bt  Wab.  —  Treaties  stipulating  far  permanent 
rights  and  general  arrangements,  and  professing  to  aim  at  perpetuity  and  to 
deal  with  the  case  of  war  as  well  as  of  peace,  do  not  cease  on  the  recurrence  of 
war,  but  are,  at  most,  only  suspended  while  it  lasts;  and  unless  they  are 
waived  by  the  parties,  or  new  and  repugnant  stipulations  are  made,  they 
revive  in  their  operation  at  the  return  of  peace. 

Society,  etc.,  v.  New  Haven,  (1823)  8  Wheat.  (U.  S.)  494. 

vm.  Tbmpobabt  Convention  Bespecting  Bounbabt. 

A    convention    entered    into    between    the  differences  involving  the  faith  of  the  nation 

United  States  and  Great  Britain  as  to  the  and  entitled  to  the  respect  of  the  court.     The 

boundary  line  between  the  United  States  and  power  to  make  and  enforce  such  a  temporary 

the  British  possessions  adjoining  the  Terri-  convention  respecting  its  own  territory  is  a 

•  tory  of  Washington,  was  not  a  treaty  within  necessary  incident  to  every  national  govern- 

the  meaning  of  the  Constitution,  and,  as  a  ment  and  inheres  where  the  executive  power 

treaty,  the   supreme   law  of  the   land,   con-  is  vested.    Watts  v.  U.  S.,   (1870)    1  Wash, 

elusive  on  the  court,  but  was  a  provisional  Ter.  294. 


arrangement  rendered  necessary  by  national 
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"  The  President  *  *  *  shall  nominate,  and  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law:  but  the  Congress  may  by  law  vest  the  appointment  of 
such  inferior  officers,  as  they  think  proper,  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments." 

I.  "  By  and  with  the  Advice  and  Consent  of  the  Senate,"  37. 

1.  In  General \  37. 

2.  To  Fill  Vacancy  Created  by  Dismissal  by  President  37. 

3.  Restoration  of  Dismissed  Officer \  37. 

4.  Restoration  After  Acceptance  of  Resignation,  37. 

5.  Power  of  Senate  Limited  to  Affirmation  or  Rejection,  37. 

6.  Upon  Increase  of  Duties  of  the  Office,  37. 

t7«  Appointments  by  President  Confirmed  by  Statute,  38. 
8.  Ineligible  at  Time  of  Nomination  and  Confirmation,  38. 

II.  Ambassadors,  Public  Ministers,  and  Consuls,  38. 

III.  Who  Are  Officers  of  the  United  States,  39. 

1.  In  General,  39. 

2.  Who  Are  "  Inferior  "  Officers,  39. 

3.  Master  in  Chancery,  40. 

4.  Chaplain  of  Army  Hospital,  40. 

5.  Pension  Surgeon,  40. 

6.  Cashier  of  the  Mint,  40. 

7.  Customs  Merchant  Appraiser,  40. 

8.  Customs  Clerk,  40. 

9.  Assistant  Assessor,  40. 

10.  Special  Agent  of  General  Land  Office,  40. 

11.  Letter  Carrier,  41. 

12.  State  Officer  Issuing  Federal  Process,  41. 

IV.  "  Appointments  Not  Herein  Otherwise  Provided  For,"  41. 
V.  Power  of  Congress,  41. 

1.  To  Control  Appointment  of  Constitutional  Officers,  41. 

2.  Non-constitutional  Offices  to  Be  Established  by  Law,  42. 

3.  Power  to  Prescribe  Qualifications  and  Conditions,  42. 

a.  Appointee  to  Comply  with  Conditions  Prescribed  by  Statute,  42. 

b.  Establishing  Civil  Service  Commission,  42. 

4.  To  Vest  Appointments  "in  the  Heads  of  Departments,"  43. 

5.  To  Vest  Appointments  "  in  the  Courts  of  Law,"  43. 

6.  Selection  of  Appointing  Power  in  Discretion  of  Congress,  43. 

7.  Power  to  Make  Appointments,  44. 

VI.  No  Appointment  Without  Commission,  44. 
VII.  Antedating  Appointments,  44. 
VIII.  Courts  Have  No  Supervising  Power,  45. 
IX.  No  Vested  Interest  in  an  Office,  45. 
X.  Power  of  Removal,  45. 

1.  Power  of  President  to  Remove,  45. 

2.  As  Incident  to  the  Power  of  Appointment,  46. 

3.  Effected  by  Appointment  of  Another,  47. 

4.  Removal  of  Inferior  Officer s,  47. 
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t  "  By  and  with  the  Advice  ajtd  Cokoft  of  the  Smtate"  —  1.  In  General 

—  The  appointment  of  all  officers  of  the  United  States  belongs  to  the  President, 

by  and  with  the  advice  and  consent  of  the  Senate,  where  an  appointment  thereof 

is  not  otherwise  provided  for  in  the  Constitution  itself  or  by  legislative 

enactment. 

Assistant  Collector  at  New  York,  (1885)  18  Op.  Atty.-Gen.  98.  See  also  Appointments 
in  Treasury  Department,  (1875)  15  Op.  Atty.-Gen.  3. 

2.  To  Fill  Vacancy  Created  by  Dismissal  by  President.—  The  dismissal  of  an 
officer  of  the  army  by  the  President  creates  a  vacancy  which  can  be  filled  only 
by  a  new  and  original  appointment,  to  which,  by  the  Constitution,  the  advice 
and  consent  of  the  Senate  are  necessary;  unless  the  vacancy  occurs  in  the 
recess  of  that  body,  in  which  case  the  President  can  grant  a  commission  to 
expire  at  the  end  of  its  next  succeeding  session.  . 

U.  S.  t?.  Corson,  (1885)  114  U.  8.  619* 

3.  Sestoration  of  Dismissed  Officer. —  An  officer  once  entirely  severed  from  the 

army  by  the  constitutional  action  of  the  President,  and  more  particularly  if 

the  place  has  been  filled  by  a  new  appointment  confirmed  by  the  Senate,  cannot 

afterwards  be  restored  to  his  former  position  by  any  action  of  the  President 

alone. 

Montgomery  v. U.S.,  (1884)  19  Ct.  CI.  375.  A  sentence  and  dismissal  from  service  ap- 
See  also  Bennett  v.  U.  S.,  (1884)  19  Ct.  CI.  proved  by  the  President  cannot  be  annulled. 
379;  Palen  v.  U.  S„  (1884)  19  Ct.  CI.  389;  — The  officer  dismissed  can  be  restored  only 
Vanderslice  v.  U.  S.,  (1884)  19  Ct.  CI.  481.  by  a  new  nomination  by  the  President,  con- 
See  also  Corson's  Case,  (1881)  17  Ct.  CI.  344.  firmation  by  the  Senate  and  all  the  requisites 

The  power  to  restore  an  officer  by  appoint-  *   «"""*£•    an  ?&**  ff  ^F^L  J? 

•J-JJ    f-A  L«JST-f«:«   *«  it*«i   ™ir  i«    nL  office-     Sentences  of  Courts  Martial,   (1843) 

meat  and  commission  to  lost  rank  in   the  .  q      * . .    .Gen   274 
army  or  navy  is  one  plainly  within  the  com-  P*        y'" 

petency  and  discretion  of  the  President,  by  Where  the  President  is  authorized  by  law 

and  with  the  advice  and  consent  of  the  Sen-  to   reinstate   a   discharged  army   officer,   he 

ate.     Navy    Efficiency    Act,    (1856)    8    Op.  may  do  so  without  the  advice  and  consent  of 

Atty.-Gen.  223.  the   Senate.    Collins's  Case,    (1879)    15   Ct. 

€1.  22,  reaffirming  (1878)   14  Ct.  CI.  568. 

4.  Restoration  After  Acceptance  of  Resignation.  —  When  a  resignation  has 
been  accepted,  the  officer  ceases  to  hold  the  office,  and  nothing  can  reinstate  him 
short  of  a  new  nomination  and  confirmation,  when  the  office  is  one  of  the  kind 
to  which  a  nomination  and  confirmation  by  the  Senate  are  necessary. 

Mimmack  v.  U.  8.,  (1878)  97  U.  S.  437. 

5.  Power  of  Senate  Limited  to  Affirmation  or  Rejection.  —  The  Senate  cannot 
originate  an  appointment.  Its  constitutional  action  is  confined  to  the  simple 
affirmation  or  rejection  of  the  President's  nominations,  and  such  nominations 
fail  whenever  it  rejects  them.  The  Senate  may  suggest  conditions  and  limita- 
tions to  the  President^  but  it  cannot  vary  those  submitted  by  him,  for  no  appoint- 
ment can  be  made  except  on  his  nomination,  agreed  to  without  qualification  or 
alteration. 

Power  of  Senate  Respecting  Nominations  to  Office,  (1837)  3  Op.  Atty.-Gen.  188. 

«.  Upon  Increase  of  Duties  of  the  Office. —  When  additional  duties  are  de- 
volved upon  officers  by  an  Act  of  Congress  germane  to  the  offices  already  held 
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by  them,  it  is  not  necessary  that  they  should  be  again  appointed  by  the  Presi- 
dent and  confirmed  by  the  Senate.     Congress  may  increase  the  power  and 
duties  of  an  existing  office  without  thereby  rendering  it  necessary  that  the 
incumbent  should  be  again  nominated  and  appointed. 
Shoemaker  r.  U.  S.,  (1893)  147  U.  S.  301. 

7.  Appointment!  by  President  Confirmed  by  8tatute. — When  the  President  made 
appointments  before  the  passage  of  any  law  authorizing  them,  and  subsequently 
made  known  the  fact  to  Congress,  and  by  Act  of  Congress  the  appointments 
theretofore  made  were  confirmed,  it  was  not  necessary  that  the  persons  so  ap- 
pointed by  the  President  and  confirmed  by  statute  should  be  again  nominated 
to  the  Senate  for  its  advice  and  consent 

Chaplains  for  Army  Hospitals,  (1863)  10  Op.  Atty.-Gen.  449. 

8.  Ineligible  at  Time  of  nomination  and  Confirmation.  —  The  nomination  and 
confirmation  of  a  person  who  at  the  time  is  ineligible  for  the  office  by  force  of 
Article  I.,  section  6,  cannot  be  made  the  basis  of  his  appointment  to  such  office 
after  such  ineligibility  ceases. 

Appointment  to  Civil  Office,  (1883)   17  Op.  Atty.-Gen.  522. 

II  Ambassadors,  Public  Mikistem,  avb  Cofstjia — The  President  has 

power  by  the  Constitution  to  appoint  diplomatic  agents  of  the  United  States  of 

any  rank,  at  any  place,  and  at  any  time,  in  his  discretion,  subject  always  to 

the  constitutional  conditions  of  relation  to  the  Senate.     The  power  to  appoint 

diplomatic  agents,  and  to  select  for  employment  any  one  out  of  the  varieties  of 

the  class,  according  to  his  judgment  of  the  public  service,  is  a  constitutional 

function  of  the  President*  not  derived  from  nor  limited  by  Congress,  but 

requiring  only  the  ultimate  concurrence  of  the  Senate. 

Ambassadors  and  Other  Public  Ministers  of  dent  may  negotiate  a  treaty  through  the  fri- 
ll.  S.,  (1855)   7  Op.  Atty.-Gen.  186,  wherein  tervention  of  a  person  not  commissioned,  or 
the  attorney-general  said  that  these  words  intended  to  be  commissioned,  on-  a  nomination 
are  descriptive  of  a  class  existing  by  the  law  to  the  Senate, 
of  nations,  and  they  comprehend  all  which 

the  class  comprehends.  Ambassador,  public  Consuls  are  officers  created  by  the  Consti- 
minister,  signifies  all  forms  or  denomina-  tution  and  the  laws  of  nations,  not  by  Acts 
tions  of  persons  employable  as  intermediaries  of  Congress,  and  it  belongs  exclusively  to  the 
between  our  own  and  any  other  government.  President,  by  and  with  the  advice  and  con- 
Any  such  intermediary,  according  to  the  sent  of  the  Senate,  to  appoint  consular  officers 
wants  of  the  public  service,  may  be  appointed  to  such  places  as  he  and  they  deem  to  be 
and  commissioned  by  the  conjoint  executive  meet.  Appointment  of  Consuls,  (1855)  7 
power  of  the  United  States;   and  the  Presi-  Op.  Atty.-Gen.  242. 

Appointment  of  Inferior  Consular  Offioars.  —  The  claim  that  Congress  is  without 
power  to  vest  in  the  President  the  appointment  of  a  subordinate  officer  called 
a  vice-consul,  to  be  charged  with  the  duty  of  temporarily  performing  the  func- 
tions of  the  consular  office,  disregards  both  the  letter  and  spirit  of  the  Con- 
stitution. Although  Article  II.,  section  2,  of  the  Constitution,  requires  consuls 
to  be  appointed  by  the  President  "  by  and  with  the  advice  and  consent  of  the 
Senate,"  the  word  "  consul "  therein  does  not  embrace  a  subordinate  and 
temporary  officer  like  that  of  vice-consul  as  defined  in  the  statute.  The  appoint- 
ment of  such  an  officer  is  within  the  ^rant  of  power  expressed  in  the  same 
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section,  saying,  "  but  the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers,  as  they  think  proper,  in  the  President  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments." 


U.  S.  I?.  Eaton,  (1898)   169  U.  S.  343. 

Congress  may  by  law  vest  the  appointment 
of  inferior  consular  officers  in  the  President 
alone  or  in  the  secretary  of  state.  Appoint- 
ment of  Consuls,  (1865)  7  Op.  Atty.-Gen. 
242. 


In  the  absence  of  a  statute  prescribing  the 
appointment  of  vice-consuls,  they  can  only  be 
appointed  with  the  advice  and  consent  of  the 
Senate.    Dainese's  Case,  (1879)  15  Ct.  CI.  64. 


m.  Who  Abe  Officers  of  the  United  States — 1.  In  General  —  Unless  a 
person  in  the  service  of  the  government  holds  his  place  by  virtue  of  an  appoint- 
ment by  the  President,  or  of  one  of  the  courts  of  justice  or  heads  of  departments 
authorized  by  law  to  make  such  an  appointment,  he  is  not,  strictly  speaking, 
an  officer  of  the  United  States. 

U.  S.  r.  Mouat,  (1888)  124  U.  S.  307.     See 
also  U.  S.  r.  Smith,  (1888)   124  U.  S.  532. 


There  is  no  doubt  but  that  all  persons  thus 
appointed  are  officers  of  the  United  States  of 
the  highest  and  most  pronounced  type,  but 
other  persons  in  the  employment  of  the  gov- 
ernment and  not  so  appointed  are,  by  statutes 
and  departmental  regulations,  in  some  cases 


called  and  recognized  as  also  officers.  The 
word  is  frequently  used  in  a  broader  sense 
than  the  technical  one  fixed  by  the  consti- 
tutional method  of  appointment,  and  that 
use  of  it  is  occasionally  found  in  statutes,  in 
opinions  of  the  Supreme  and  other  courts, 
and  in  the  regulations  and  orders  of  the  navy 
department.  Hendee  v.  U.  S.,  (1887)  22  Ct. 
CI.  140. 


Is  a  Public  Station,  or  employment,  conferred  by  the  appointment  of 

government     The  term  embraces  the^ideas  of  tenure,  duration,  emolument, 

and  duties. 

U.  S.  t?.  Hartwell,  (1867)  6  Wall.  (U.  S.) 
393. 


If  a  duty  be  a  continuing  one,  which  is 
defined  by  rules  prescribed  by  the  govern- 
ment, and  not  by  contract,  which  an  indi- 
vidual is  appointed  by  government  to  per- 
form, who  enters  on  the  duties  appertaining 


to  his  station,  without  any  contract  defining 
them,  if  those  duties  continue,  though  the 
person  be  changed,  it  seems  very  difficult  to 
distinguish  such  a  charge  or  employment 
from  an  office,  or  the  person  who  performs 
the  duties  from  an  officer.  U.  S.  v.  Maurice, 
(1823)  2  Brock.  (U.  S.)  96,  26  Fed.  Cas.  No. 
15,747. 


8.  Who  Are  " Inferior "  Officers. —  The  word  "  inferior"  is  not  used  in  the 
sense  of  petty  or  unimportant,  but  means  subordinate  or  inferior  to  those 
officers  in  whom, -respectively,  the  power  of  appointment  may  be  vested. 


Collins's  Case,  (1878)  14  Ct.  CI.  669,  where 
the  court  said :  "  It  would  be  impossible  to 
d* fine,  except  arbitrarily,  the  meaning  of  the 
words  *  inferior  officers/  in  their  application 
to  officers  of  the  different  branches  of  the  pub- 
lic service  who  have  no  official  relation  to 
each  other,  and  it  would  not  be  easy  to  sepa- 
rate all  the  officers  of  the  government  into 
two  classes  and  draw  a  satisfactory  line 
which  would  divide  the  inferior,  in  the  sense 
in  which  it  is  claimed  that  word  is  used, 
from  those  of  the  higher  class,  nor  is  it  neces- 
eaiy  to  attempt  to  do  either.  In  our  opinion, 
the  words  as  used  in  connection  with  the 
other  language  of  the  same  clause  have  a 
plain,  definite,  and  intelligible  meaning, 
capable  of  unmistakable  application  to  effect 
the  purposes  of  that  provision  of  the  Consti- 
tution. Having  specified  certain  officers,  min- 
isters, consuls,  and  judges  of  the  Supreme 
Court  who  shall  be  nominated  by  the  Presi- 


dent and  appointed  by  and  with  the  advice 
and  consent  of  the  Senate  in  all  cases,  the 
Constitution  leaves  it  to  Congress  to  vest  in 
the  President  alone,  the  courts  of  law,  or  the 
heads  of  departments  the  appointment  of  any 
officer  inferior  or  subordinate  to  them  re- 
spectively, whenever  Congress  thinks  proper 
so  to  do.  Thus  it  may  authorize  the  Presi- 
dent or  the  head  of  the  war  department  to 
appoint  an  army  officer,  because  the  officer  to 
be  appointed  is  inferior  to  the  one  thus  vested 
with  the  appointing  power.  The  word  '  in- 
ferior '  is  not  here  used  in  that  vague,  indefi- 
nite, and  quite  inaccurate  sense  which  has 
been  suggested  —  the  sense  of  petty  or  unim- 
portant ;  but  it  means  subordinate  or  inferior 
to  those  officers  in  whom  respectively  the 
power  of  appointment  may  be  vested -7- the 
President,  the  courts  of  law,  and  the  heads  of 
departments." 
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3.  Master  in  Chancery.  —  A  master  in  chancery  is  an  officer  of  the  United 
States. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Quinn,  (1895)  09  Fed.  Rep.  462;  Thomas  17.  Chicago,  etc, 
R.  Co.,  (1889)  37  Fed.  Rep.  648. 

4.  Chaplain  of  Army  Hospital  —  Chaplains  of  army  hospitals  are  inferior 
officers. 

Chaplains  for  Army  Hospitals,   (1863)    10*Op.  Atty.-Gen.  449. 

5.  Pension  Surgeon.  —  A  surgeon  appointed  by  the  commissioner  of  pensions 
under  section  4777,  R.  S.,  to  make  the  periodical  examinations  of  pensioners, 
and  to  examine  applicants  for  pensions,  is  not  an  officer  within  the  meaning  of 
this  clause.  The  duties  are  not  continuing  and  permanent,  but  are  occasional 
and  intermittent.  The  surgeon  is  only  to  act  when  called  on  by  the  commis- 
sioner of  pensions  in  some  special  case,  as  when  some  pensioner  or  claimant 
presents  himself  for  examination. 

U.  S.  t\  Germaine,  (1878)  99  U.  S.  512. 

6.  Cashier  of  the  Mint.  —  A  cashier  of  the  mint  appointed  by  the  superin- 
tendent of  the  mint,  under  section  3504,  R.  S.,  was  held  not  to  be  an  officer 
of  the  United  States  under  the  provisions  of  the  Constitution,  and  therefore 
not  one  of  the  persons  under  whose  control  or  in  whose  custody  money  or, 
bullion  may  be  placed  under  the  provisions  of  section  3506. 

U.  S.  v.  Cole,  (1904)   130  Fed.  Rep.  614. 

7.  Customs  Merchant  Appraiser.  —  A  merchant  appraiser  selected  in  accord- 
ance with  the  provisions  of  a  customs  Act  and  treasury  regulations  adopted 
thereunder,  upon  the  request  of  an  importer  for  a  reappraisal,  is  not  an  officer 
of  the  United  States  required  to  be  appointed  by  the  President,  or  a  court  of 
law,  or  the  head  of  a  department  He  is  selected  as  an  expert  for  the  special 
case,  and  his  position  is  without  tepure,  duration,  continuing  emolument,  or 
continuous  duties,  and  therefore  he  is  not  an  officer  within  the  meaning  of  the 
Constitution. 

Auffmordt  r.  Hedden,  (1890)  137  U.  S.326. 

8.  Customs  Clerk  —  Clerks  appointed  by  a  collector  of  customs,  to  a  number 
limited  by  the  secretary  of  the  treasury,  the  appointment  not  requiring  the 
approval  of  the  secretary,  are  not  officers  of  the  United  States  in  the  sense  of 
the  Constitution. 

U.  8.  r.  Smith,  (1888)  124  U.  S.  532. 

9.  Assistant  Assessor. —  An  Act  of  Congress  providing  for  the  appointment  of 
assistant  assessors  of  internal  revenue  by  assessors  is  unconstitutional,  as  such 
persons  are  officers. 

Appointment  of  Assistant  Assessors  of  Internal  Revenue,  (1865)  11  Op.  Atty.-Gen.  213. 

10.  Special  Agent  of  General  Land  Office.  —  The  position  of  special  agent  of 
the  general  land  office  has  not  been  made  an  office  so  as  to  constitute  the 

40  Volume  DL 


Art.  It,  Mt.  t.  CONSTITUTION.  Appointing  Power. 

incumbent  an  officer  of  the  government  within  the  meaning  of  the  Constitution, 
but  is  a  mere  agency  or  employment. 

U.  S.  v.  Schlierholz,    (1904)    133  Fed.  Rep.  333. 

11.  Letter  Carrier.  —  Letter  carriers  appointed  by  the  postmaster-general 
under  authority  of  Acts  of  Congress,  practically  during  good  behavior,  who  are 
sworn  and  give  bond  for  the  faithful  performance  of  their  duties,  are  paid  from 
moneys  appropriated  for  the  purpose  by  Congress  with  salaries  fixed  by  law, 
and  have  regularly  prescribed  services  to  perform,  are  officers  of  the  United 
States. 

U.  S.  9.  McCrory,   (C.  C.  A.  1890)   91  Fed.  Rep.  296. 

11  State  Officer  Issuing  Federal  Process. —  Section  33  of  the  Judiciary  Act  of 
1789,  which  empowered  justices  of  the  peace'  and  other  officers  therein  named 
to  arrest  and  commit,  or  bail,  as  the  case  may  require,  persons  charged  with  a 
violation  of  the  criminal  law  of  the  United  States,  does  not  make  such  persons 
federal  officers  within  the  meaning  of  this  clause. 

Ex  p.  Gist,  (1855)  26  Ala.  156. 

17.  "APFonmcEiTTB  Hot  Hebeih   Otherwise   Provided   for."  —  When 

Congress  creates  inferior  offices  and  omits  to  provide  for  appointments  to  them, 

or  provides  in  an  unconstitutional  way  for  such  appointments,  the  officers  are 

within  the  meaning  of  the  Constitution  "  officers  of  the  United  States  whose 

appointments  are  not "  therein  "  otherwise  provided  for,"  and  the  power  of 

appointing  such  officers  devolves  on  the  President 

Appointment  of  Assistant  Assessors  of  In-  Commissioner  appointed  pursuant  to  treaty, 

ternal   Revenue,    (1865)    11    Op.   Atty.-Gen.      —A  commissioner  appointed  under  the  con- 
213.  vention  of  Feb.  8,   1896,  concerning  claims 

When  a  statute  does  not  specify  how  an  f£w£g  X*0'  SSXn°f  J^JjL^S? 

officer  is  to  be  appointed,  it  must  be  by  the  f&J8K*?L  ?  v™**™*  ?*Snn°m™  ***:**- 

President,  by  andwith  the  advice  and  con-  ^1J X^'ltY  T**^  th«  ConK8tltUJ,OI1, 

sent  of  the 'Senate.     Civil  Service  Commis-  ■£*"  "  *e  ^hin  the  clause  "ambassadors, 

sion  — Chief  Examiner,  (1886)  18  Op.  Atty.-  ^her  public  ministers   and  consuls.'      The 

Gen.  409.    See  also  Civil-Service  Bill"  (1883)  comnussionership  is  an  office  or  employment 

17  Op.  Atty.-Gen.  504;  Appointment  of  As-  f^*"?   f™ ,** -p™*1   ^y-makmg 

^"  "no  person  who  holds  an  office  the  salary 

The  appointment  of  the  register  of  wills  or  annual  compensation  attached  to  which 

for  the  District   of   Columbia   is  with   the  amounts  to  the  sum  of  two  thousand  five  hun- 

President,  by  and  with  the  advice  and  con-  dred  dollars  shall  be  appointed  to  or  hold  any 

sent  of  the  Senate,  there  being  no  other  pro-  other  office  to  which  compensation  is  attached 

vision  by  law  for  hie  appointment.    Register  unless  specially  heretofore  or  hereafter  spe- 

of  Wills  for  District  of  Columbia,  (1871)  13  cially  authorized  thereto  by  law."     Office  — 

Op.  Atty.-Gen.  410.  Compensation,  (1898)  22  Op.  Atty.-Gen.  184. 

V.  Fowbb  OF  Congeess —  1.  To  Control  Appointment  of  Constitutional  Officers. 
—  The  power  to  appoint  diplomatic  agents  of  any  rank  or  title  at  any  time  or 
place  is  vested  in  the  executive  alone  by  the  Constitution.  Upon  the  exercise 
of  this  power  Congress  can  place  no  limitation.  But  the  power  to  provide  for 
the  compensation  of  diplomatic  officers  is  vested  in  the  legislative  branch  alone, 
and  it  may  fix  or  limit  the  amount 

Foote  v.  U.  S.,  (1888)  23  Ct.  CI.  443.  President  shall  appoint  no  other  than  citi- 

zens of  the  United  States,  who  are  residents 
Control  of  appropriations  for  salaries.  — A      thereof,  or  abroad  in  the  employment  of  the 
provision  in  an  Act  of  Congress,  that  "  the      government  at  the  time  of   their   appoint- 
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ment,"   like   other   statutory   provisions   as-  ment  alone  is  granted  the  power  to  provide 

Burning  to  control  the  executive  in  the  matter  lor  the  compensation  of  those  as  well  as  of 

of   appointing   diplomatic   officers,    must    be  all  other  public  officers,  and  this  it  may  do 

deemed   directory   or    recommendatory   only,  in  such  manner  as  it  deems   best,  or  may 

and  not  mandatory.    "  *he  limit  of  the  range  withhold  all  compensation  whenever  it  sees 

of  selection  for  the  appointment  of  constitu-  fit  to  do  so.    During  the  whole  of  the  admin- 

tional  officers  depends  on  the  Constitution.  istration  of  President  Jefferson,  and  part  of 

Congress  may  refuse  to  make  appropriations  the  terms  of  other  early  Presidents,  Congress 

to  pay  a  person  unless  appointed  from  this  annually  appropriated  a  sum  in  gross  'for 

or  that  category,  but  the  President  may,  in  the    expenses    of    intercourse    with    foreign 

my  judgment,  employ  him,  if  the  public  in-  nations/  leaving  it  to  the  executive  to  ttx 

terest  requires  it,  whether  he  be  a  citizen  or  the   salaries   of   its   several   appointees.      In 

not,  and  whether  or  not  at  the  time  of  ap-  some  cases  appropriations  have  been  made 

pointment  he  be  actually  within  the  United  for  particular  officers  not  to  exceed  the  sums 

States."    Ambassadors  and  Other  Public  Min-  named,  still  leaving  to  the  executive  a  discre- 

isters  of  U.  S.,  (1855)   7  Op.  Atty.-Gen.  215.  tion  to  determine  the  amounts  to  be  paid. 

(7  Op.  Atty.-Gen.  186.)  When  Congress,  by 
"  It  has  been  claimed  by  the  executive,  in  inadvertence  or  otherwise,  has  used  language 
accordance  with  the  opinion  of  Attorney*  in  legislative  enactments  which  appeared  to 
General  Cushing,  that  by  the  Constitution  to  encroach  upon  the  constitutional  prerogative 
the  executive  alone  is  granted  the  power  to  claimed  by  the  executive  in  the  establishment 
appoint  diplomatic  agents  of  any  rank  or  cf  diplomatic  agents  abroad,  it  has,  once  at 
title,  at  any  time,  and  at  any  place,  and  upon  least,  been  met  with  dignified  expressions  of 
the  exercise  of  this  power  Congress  can  place  exception  or  protest,  while  the  wishes  of  Con- 
no  extension  or  limitation,  by  undertaking  gress,  even  thus  expressed,  have  generally, 
either  to  create,  abolish,  or  change  the  char-  perhaps  always,  been  adopted  and  followed." 
acter,  title,  or  rank  of  officers.  On  the  other  Byers  v.  U.  8.,  (1887)  22  Ct.  CI.  63. 
hand,  to  the  legislative  branch  of  the  govern- 

2.  Non-constitutional  Offices  to  Be  Established  by  Law.  —  From  this  section 
the  Constitution  must  be  understood  to  declare  that  all  offices  of  the  United 
States,  except  an  cases  where  the  Constitution  itself  may  otherwise  provide, 
shall  be  established  by  law. 

U.  S.  v.  Maurice,  (1823)  2  Brock.  (U.  S.)  96,  26  Fed.  Cas.  No.  15,747. 

S.  Power  to  Prescribe  Qualifications  and  Conditions —  a.  Appointee  to  Com- 
ply with  Conditions  Prescribed  by  Statutel  —  When  a  person  has  been 
nominated  to  an  office  by  the  President  and  confirmed  by  the  Senate,  and  his 
commission  has  been  signed  by  the  President,  and  the  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that  office  is  complete.  Congress  may  pro- 
vide that  certain  acts  shall  be  done  by  the  appointee  before  he  shall  enter  on 
the  possession  of  the  office  under  his  appointment  These  acts  then  become 
conditions  precedent  to  the  complete  investiture  of  the  office;  but  they  are  to 
be  performed  by  the  appointee,  not  by  the  executive;  all  that  the  executive 
can  do  to  invest  the  person  with  his  office  has  been  completed  when  the  com- 
mission has  been  signed  and  sealed;  and  when  the  person  has  performed  the 
required  conditions  his  title  to  enter  on  the  possession  of  the  office  is  also 
complete. 

U.  S.  v.  Le  Baron,  (1856)  19  How.  (U.  S.)  78. 

b.  Establishing  Civil  Service  Commission.  —  Though  the  appointing 
power  alone  can  designate  an  individual  for  an  office,  either  Congress,  by  direct 
legislation,  or  the  President,  by  authority  derived  by  Congress,  can  prescribe 
qualifications,  and  require  that  the  designation  shall  be  made  out  of  a  class  of 
persons  ascertained  by  proper  tests  to  have  those  qualifications;  and  it  is  not 
necessary  that  the  judges  in  the  tests  should  be  chosen  by  the  appointing  power. 
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Civil-Service  Commission,  (1871)  13  Op. 
Atty.-Gen.  524,  wherein  the  attorney-general 
said  that  Congress  has  the  right  to  prescribe 
qualifications  of  persons  to  be  appointed  to 
offices,  but  the  right  "  is  limited  by  the  neces- 
sity of  leaving  scope  for  the  judgment  and 
will  of  the  person  or  body  in  whom  the  Con- 
stitution vests  the  power  of  appointment. 
The  parts  of  the  Constitution  which  confer 
this  power  are  as  valid  as  those  parts  from 
which  Congress  derives  the  power  to  create 
offices,  and  one  part  should  not  be  sacrificed 
to  the  other.  An  office  cannot  be  created  ex- 
cept under  the  condition  that  it  shall  be  filled 
according  to  the  constitutional  rule;  "  and 
that  Congress  may  prescribe  qualifications  for 
office.    It  can  require  that  officers  shall  be  of 


American  citizenship  or  of  a  certain  age,  that 
judges  snail  be  of  the  legal  profession  and 
of  a  certain  standing  in  the  profession,  and 
still  leave  room  to  the  appointing  power  for 
the  exercise  of  its  own  judgment  and  will; 
and  to  require  that  the  selection  shall  be 
made  from  persons  found  by  an  examining 
board  to  be  qualified  in  such  particulars  as 
diligence,  scholarship,  integrity,  good  man- 
ners, and  attachment  to  the  government, 
would  not  impose  an  unconstitutional  limita- 
tion on  the  appointing  power.  That  power 
would  still  have  a  reasonable  scope  for  its 
own  judgment  and  will. 

Acts  of  Congress  establishing  the  Civil 
Service  Commission  are  valid.  Matter  of 
Miller,  (1887)  5  Mackey  ^D.  C.)  512. 


1  To  Vest  Appointments  "  in  the  Heads  of  Departments."  —  This  clause  is  to  "be 

found  in  the  article  relating  to  the  executive,  and  the  word  "  departments  "  has 

reference  to  the  subdivision  of  the  power  of  the  executive  into  departments, 

for  the  more  convenient  exercise  of  that  power.    The  association  of  the  words 

"  heads  of  departments  "  with  the  President  and  the  courts  of  law  strongly 

implies  that  something  different  is  meant  from  the  inferior  commissioners  and 

bureau  officers,  who  are  themselves  the  mere  aids  and  subordinates  of  the  heads 

of  the  departments.    Such,  also,  has  been  the  practice,  for  it  is  very  well  unde^ 

stood  that  the  appointments  of  the  thousands  of  clerks  in  the  departments  of 

the  treasury,  interior,  and  the  others,  are  made  by  the  heads  of  those  deparfr- 

merits,  and  not  by  the  heads  of  the  bureaus  of  those  departments. 

U.  S.  v.  Germaine,  (1878)  99  U.  S.  511. 

Appointment  with  approbation  of  head  of 
department.  —  One  appointed  under  an  Act  of 
Congress  authorizing  an  assistant  treasurer, 
with  the  approbation  of  the  secretary  of  the 
treasury,  to  appoint  a  specified  number  of 
clerks,  is  appointed  by  the  head  of  a  depart- 
ment within  the  constitutional  provision. 
U.  S.  v.  Hartwell,  (1867)  6  Wall.  (U.  S.) 
393. 


The  commissioner  of  pensions  is  not  the 
bead  of  a  department  within  the  meaning  of 
the  Constitution.  U.  S.  v.  Germaine,  (1878) 
99  U.  S.  511. 

Appointments  made  by  the  comptroller  of 
the  currency,  of  receivers  of  national  banks, 
as  provided  by  Acts  of  Congress,  are  to  be 


presumed  to  be  made  with  the  concurrence  or 
approval  of  the  secretary  of  the  treasury,  and 
are  made  by  the  head  of  the  department, 
within  the  meaning  of  the  Constitution. 
Price  v.  Abbott,  (1883)  17  Fed.  Rep.  507. 

A  receiver  of  a  national  bank  appointed  by 
the  comptroller  of  the  currency,  who  is  the 
chief  officer  of  a  bureau  of  the  treasury  de- 
partment charged  with  the  execution  of  all 
laws  passed  by  Congress  relating  to  the  regu- 
lation and  the  issue  of  a  national  currency 
secured  by  United  States  bonds,  is  appointed 
by  the  head  of  a  department  within  the  mean- 
ing of  the  Constitution,  as  the  comptroller 
performs  this,  as  well  as  all  other  duties, 
under  the  general  direction  of  the  secretary 
of  the  treasury.  Frelinghuysen  v.  Baldwin, 
(1882)  12  Fed.  Rep.  396. 


5.  To  Vest  Appointments  "in  the  Courts  of  Law." —  Congress  had  the  right  to 
invest  the  District  or  Circuit  Courts  with  the  power  of  appointing  com- 
missioners. 


Rice  v.  Ames,  (1901)   180  U.  S.  378. 

Commissioners  exercising  quasi-judicial 
power.  — The  Act  of  Congress  of  March  2, 
1867,  entitled  "  An  Act  supplementary  to  the 
several  Acts  of  Congress,  abolishing  impris- 
onment for  debt,"  was  held  not  to  be  uncon- 
itttutional  as  giving  jurisdiction  of  proceed- 


ings under  the  statute  to  a  commissioner  ap- 
pointed bv  a  Circuit  Court,  and  so  conferring 
the  judicial  power  of  the  United  States  upon 
an  officer  not  appointed  by  the  President  with 
the  consent  of  the  Senate.  Russell  v.  Thomas, 
(1874)  10  Phila.  (Pa.)  230,  31  Leg.  Int. 
(Pa.)   189,  21  Fed.  Cas.  No.  i2,162. 


&  Selection  of  Appointing  Power  in  Discretion  of  Congress.  —  Tt  is  no  doubt 
usual  and  proper  to  vest  the  appointment  of  inferior  officers  in  that  department 
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of  government,  executive  or  judicial,  or  in  that  particular  executive  department, 
to  which  the  duties  of  such  officers  appertain,  but  there  is  no  absolute  require-  N 
ment  to  this  effect  in  the  Constitution.     As  the  Constitution  states,  the  selection 
of  the  appointing  power,  as  between  the  functionaries  named,  is  a  matter  resting 
in,  the  discretion  of  Congress. 


Ex  p.  Siebold,  (1879)  100  U.  S.  397. 

The  appointing  power  here  designated  was 
no  doubt  'intended  to  be  exercised  by  the  de- 
partment of  the  government  to  which  the 
officer  to  be  appointed  most,  appropriately  be- 
longed. The  appointment  of  clerkB  of  court 
properly  belongs  to  the  courts  of  law,  and 
that  a  clerk  is  one  of  the  inferior  officers  con- 

7.  Power  to  Hake  Appointments. 

Appointments  to  office  can  be  made  only 
by  the  executive  branch  of  the  government  in 
the  manner  provided  by  the  Constitution  and 
not  by  Congressional  enactment.  Wood's 
Case,  15  Ct.  01.  151,  in  which  the  court  said: 
"  By  R.  S.  sec.  1094,  officers  on  the  retired 
list  of  the  army  compose  part  of  the  army  of 
the  United  States,  and,  therefore,  no  one  can 
be  upon  that  list  who  is  not  an  officer  ap- 
pointed as  required  by  the  Constitution,  art. 
II.,  sec.  2.  But  being  such  officer,  thus  ap- 
pointed, of  any  grade  on  the  active  list,  he 
may  be  retired  with  a  rank  higher  or  lower 
than  that  which  belongs  to  his  office,  whenever 
Congress  sees  fit  so  to  provide.  Congress  can- 
not appoint  him  to  a  new  and  different  office, 
because  the  Constitution  vests  the  appoint- 
ing power  in  the  President  with  the  advice 


templated  by  the  provision  in  the  Constitu- 
tion cannot  be  questioned.  In  the  exercise  of 
the  power  here  given  Congress  has  declared 
that  the  Supreme  Court  and  the  District 
Courts  shall  have  power  to  appoint  clerks  of 
their  respective  courts,  and  that  the  clerk  for 
each  District  Court  shall  be  clerk  also  of  the 
Circuit  Court  in  such  district.  Ea  p.  Hen- 
nen,  (1839)  13  Pet.  (U.  S.)  258. 


of  the  Senate,  or  in  certain  cases  in  the  Presi- 
dent alone,  the  heads  of  the  executive  depart- 
ments, or  the  courts  of  law;  but  Congress 
may  transfer  him  to  the  retired  list,  and  may 
change  his  rank  and  pay  at  any  time,  without 
coming  in  conflict  with  that  provision  of  the 
Constitution."  Affirmed  (1882)  107  U.  S. 
414. 

An  Act  of  Congress  for  the  condemnation 
of  land  for  public  uses  and  creating  a  com- 
mission of  five  to  select  and  appraise  the 
value  of  the  land,  three  of  whom  are  to  be 
appointed  by  the  President,  the  other  two 
being  army  officers  specially  designated  by 
the  Act  itself,  is  not  unconstitutional  because 
of  such  designation.  U.  S.  v.  Cooper,  ( 1891 ) 
20  D.  C.  116. 


VI  Ho  Appointment  Without  Commission.  —  The  appointment  of  an 
officer  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  does 
not  of  itself  confer  the  office.  The  President  has,  notwithstanding,  a  locus 
penitentwe,  and  may  withhold  the  commission,  or  the  delivery  of  the  commission 
to  the  officer. 


Adams's  Case,  (1867)  12  Op.  Atty.-Gen. 
306.  See  also  infra,  May  withhold  com- 
mission after  confirmation  by  Senate,  p.  54. 

The  power  of  appointment  to  office  is  es- 
sentially an  executive  function.  It  belongs 
essentially  to  the  executive  department 
rather  than  to  the  legislative  or  judicial.  If 
no  provision  on  the  subject  had  been  made  by 
the  Constitution,  it  would  have  been  held  ap- 
purtenant to  the  President  as  the  head  of  the 
executive  department,  specially  charged  with 
the  execution  of  the  laws.  Hence  his  power 
at  all  times  to  vacate  offices  and  to  fill  vacan- 
cies.   He  can  by  his  own  act  do  everything 


but  give  full  title  to  his  appointees,  and  in- 
vest them  with  right  to  hold  during  the  of- 
ficial term.  That  he  cannot  do  without  the 
consent  of  the  Senate,  but  such  is  his  power 
over  officers,  that,  after  the  Senate  has  con- 
sented to  his  nomination,  or,  in  common  par- 
lance, has  confirmed  it,  the  nominee  is  not 
yet  fully  appointed,  or  even  entitled  to  the 
office,  for  it  still  remains  with  the  President 
to  give  him  a  commission  or  to  refuse  it,  as 
he  may  deem  best,  and  without  the  commis- 
sion there  is  no  appointment.  President's 
Power  to  Fill  Vacancies  in  Recess  of  Sen- 
ate, (1866)  12  Op.  Atty.-Gen.  41. 


VIL  AKTEDATIFO  APP0IHTMEKT8.  —  It  is  not  competent  for  the  President, 
with  the  concurrence  of  the  Senate,  to  make  an  appointment  as  of  a  prior  date, 
with  pay  from  that  date. 

the  Senate  —  by  antedating  the  commission 
or  appointment  of  a  public  officer,  without 
legislative  authority,  cannot  create*  a  liability 
on  the  part  of  the  United  States  to  pay  him 
a  salary  for  the  time  he  was  not  in  service; 
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Reappointment  of  Chaplain  Blake,   (1881) 
17  Op.  Atty.-Gen.  97. 

The    executive  —  the    President    alone,    or 
the  President  with  the  advice  and  consent  of 


Ait.  U.j  tec.  3.  CONSTITUTION.  Appointing  Power. 

but  Congress,  the  legislative  branch  of  the  which  existed  at  the  time,  did  not  issue  a 

government,  may  by  law  create  such  liability,  commission  to  a  reappointed  officer,  but  spread 

and  may  allow  back  pay  to  any  officer  in  upon  the  records  of  the  war  department  the 

consideration  of  past  services  or  for  any  other  proceedings  of  the  Senate  consenting  to  his 

cause   which    it   deems    sufficient.      Collins's  reappointment,  this  must  be  regarded  as  an 

(fcse,  (1879)  15  Ct.  CI.  34. .  See  also  Bennett  appointment  to  office,  and  a  commission  sub- 

r.  U.  S.,  (1884)  19  Ct.  CI.  386.  sequently   issued,   as  an  executive  conflrma- 

„ ,       -   .      .  .    .  „-  ..  tion  of  the  act.    Bennett  v.  U.  S.,  (1884)   19 

Delayed  issuing  commission.  —  Where  the      ct  qi   ^qq 

President,   following    an  executive    practice 

vm.  Cotots  Hays  Ho  SuFEBYiaure  Power.  —  The  appointment  to  an 
official  position  in  the  government,  even  if  it  be  simply  a  clerical  position,  is 
not  a  mere  ministerial  act,  but  one  involving  the  exercise  of  judgment.  The 
appointing  power  must  determine  the  fitness  of  the  applicant  —  whether  or  not 
he  is  the  proper  one  to  discharge  the  duties  of  the  position;  therefore  it  is  one 
of  those  acts  over  which  the  courts  have  no  general  supervising  power. 

Keim  v.  U.  S.,  (1900)  177  U.  S.  293,  affirming  (1898)  33  Ct.  Cl.  174.  / 

EL  Ho  Vested  Interest  nr  ah  Office.  —  An  officer  appointed  for  a  definite 
time  or  during  good  behavior  has  not  any  vested  interest  or  contract  right  in 
his  office  of  which  Congress  cannot  deprive  him.  Whatever  the  form  of  the 
statute,  the  officer  under  it  does  not  hold  by  contract,  but  enjoys  a  privilege 
revocable  by  the  sovereignty  at  will;  and  one  legislature  cannot  deprive  its 
successor  of  the  power  of  revocation. 

Crenshaw  v.  U.  8.,  (1890)   134  U.  S.  104. 

X.  Poweb    of  Removal  —  1.  Power    of  President  to  Remove.  —  In  the 

absence  of  constitutional  or  statutory  provision  the  President  can  by  virtue  of 
his  general  power  of  appointment  remove  an  officer,  even  though  appointed  by 
and  with  the  advice  and  consent  of  the  Senate.  To  take  away  this  power  of 
removal  in  relation  to  an  inferior  office  created  by  statute,  although  that 
statute  provided  for  an  appointment  thereto  by  the  President  and  confirmation 
by  the  Senate,  would  require  very  clear  and  expressive  language.  It  should 
not  be  held  to  be  taken  away  by  mere  inference  or  implication. 

Shurtleff  v.  U.  S.,  (1903)  189  U.  S.  314.  Atty.-Gen.  288,  advising  that  the  President 

There  is  no  donbt  of  the  power  of  the  ™»  invested  with  authority  to  remove  the 

PraXt  «S f  Sfcnlt*  jointiy  LTmove  an  *»? >™£<"  °f  th«  *™*«7  <*  Minnesota 

olfieer  when  the  tenure  of  the  office  was  not  irom  omce' 

Hied  by  the  Constitution.    But  it  was  very  The  President  may  dismiss  a  military  or 

early  adopted,  as  the  practical  construction  naval  officer  without  the  concurrence  of  the 

of  the    Constitution,    that   this    power   was  Senate.     McElrath's  Case,   (1876)    12  Ct.  Cl. 

rated  in  the  President  alone.     Ex  p.  Hen-  201,  in  which  case,  referring  to  Ex  p.  Hen- 

**n,  (1839)   13  Pet.  (U.  8.)  258.  nen,    (1839)   13  Pet.   (U.  S.)   230,  the  court 

•The  power  of  removal  from  office  is  an  ™*}    "°*  th*s  «J«writy  there  are  two  dis- 

execntive^wer,  and  is  vested  by  the  Consti-  ^T^S^^T^q  T*1'  -°T 

tation  in  the  President  solely."  *Trial  of  An-  J""' »  »•  P™* ntftf ^^J?  "  mff 

drew  Johnson   177  dcnt    *°    thelr    P0™*    of    appointment;    the 

crew  Jonnson,  177.  other  yegted  Jn  ^  pre8idGnt   alone,  ag  an 

Unlets  holding  raider  the  Constitution  dnr-  attribute  of  the  executive  power  belonging  to 

mg  good  behavior.  —  The  President  has  the  his  office.    And  as  to  this,  and  probably  in 

constitutional  power  to  remove  civil  officer*  consequence  of  the   construction   made,   the 

appointed  and  commissioned  by  him,  by  and  form    of    commissions    adopted    for    officers 

with  the  advice  and  consent  of  the  Senate,  of   the   army   and    navy   and    marine   corps 

where  the    Constitution   has   not   otherwise  would    seem   intended   to  prevent   all   ques- 

provided  by   fixing  the   tenure   during  good  tion ;  for  now  the  commissions  run,  '  for  and 

behavior.      Executive   Authority   to   Remove  during  the  pleasure  of  the  President.'    This 

Chief  Justice  of  Minnesota,    ( 1851 )  -  5   Op.  no  one  can  determine  and  declare*  but  him- 
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self;  and  when  he  declares  it  the  commission 
necessarily  expires  by  the  express  terms  of 
its  limitation." 

The  President  alone,  in  the  absence  of  legis- 
lation, has  no  power  to  remove  an  incumbent 
whose  appointment  required  the  concurrent 
action  of  the  President  and  the  Senate.  U. 
S.  v.  Avery,  (1867)  Deady  (U.  S.)  204,  24 
Fed.  Cas.  No.  14,481,  where  the  court  said: 
"  The  Constitution  does  not  expressly  provide 
for  removal  from  office,  otherwise  than  as  the 
legal  effect  or  consequence  of  'impeachment 
for,  and  conviction  of,  treason,  bribery,  or 
other  high  crimes  and  misdemeanors.'  Art. 
11,  sec.  4.  If  the  power  of  direct  removal 
from  office  is  to  be  attributed  to  any  depart- 
ment of  the  government,  as  necessary  to  some 
express  power,  my  mind  inclines  to  the  con- 
clusion that  upon  the  language  of  the  Con- 
stitution such  power  can  only  be  attributed 
to  the  appointing  power." 

Right  to  hold  daring  term  prescribed  by 
statute.  —  Congress,  having  the  right  to  cre- 
ate an  office,  has  the  power  to  prescribe  the 
term,  and  the  incumbent  will  hold  as  against 
the  power  of  the  President  during  the  term 
for  which  he  was  commissioned.  U.  S.  v. 
Avery,  (1867)  Deady  (U.  S.)  204,  24  Fed. 
Cas.  No.  14,481,  though  the  court,  referring 
to  the  case  of  Ex  p.  Hennen,  (1839)  13  Pet. 
(U.  S.)  259,  said:  "No  case  in  which  the 
question  has  been  directly  decided  has  been 
cited  in  the  argument,  and  I  am  not  aware 
that  any  exists.  The  case  of  [Hennen],  supra, 
states  the  historic  fact,  that  at  an  early  day 
in  the  existence  of  the  national  government, 
it  was  '  much  disputed,'  whether  the  power  of 
removal  was  in  the  President  and  Senate,  or 
in  the  President  alone,  and  that,  by  both 
practical  and  legislative  construction,  it  was 
assumed  and  acted  upon,  that  the  power  was 
in  the  President  alone.  But  the  court  did  not 
actually  decide  that  this  construction  of  the 
Constitution  was  warranted  by  its  language, 
and  the  question  was  not  really  before  them 
for  adjudication ;  yet  it  cannot  be  denied  that 
in  some  measure  the  court  gave  its  sanction 
to  this  doctrine."  But  see  Parsons  i>.  U.  S., 
(1895)  30  Ct.  CI.  248,  in  which  the  court, 
referring  to  the  Avery  case,  said:  "The 
question  was  not  properly  in  the  record  of 
that  case,  and  but  reflects  the  opinion  of  the 
judge  on  the  abstract  question  of  the  power 
of  the  President,"  affirmed  (1897)  167  U.  S. 
335. 

Chief  Justice  Marshall  said,  in  Marbury  v. 
Madison,  (1803)  1  Cranch  (U.  S.)  167: 
"  The  power  of  nominating  to  the  Senate,  and 
the  power  of  appointing  the  person  nomi- 
nated, are  political  powers,  to  be  exercised 
by  the  President  according  to  his  own  discre- 
tion. When  he  has  made  an  appointment,  he 
has  exercised  his  whole  power,  and  his  dis- 
cretion has  been  completely  applied  to  the 
case.  If,  by  law,  the  officer  be  removable  at 
the  will  of  the  President,  then  a  new  ap- 


pointment may  be  immediately  made,  and  the 
rights  of  the  officer  are  terminated.  But  as 
a  fact  which  has  existed  cannot  be  made  never 
to  have  existed,  the  appointment  cannot  be 
annihilated;  and  consequently,  if  the  officer 
i3  by  law  not  removable  at  the  will  of  the 
President,  the  rights  he  has  acquired  are  pro- 
tected by  the  law,  and  are  not  resumable  by 
the  President.  They  cannot  be  extinguished 
by  executive  authority,  and  he  has  the  privi- 
lege of  asserting  them  in  like  manner  as  if 
they  had  been  derived  from  any  other 
source." 

The  remarks  of  the  chief  justice  in  rela- 
tion to  the  right  of  an  appointee  to  retain 
possession  of  an  office  created  by  Congress  in 
and  for  the  District  of  Columbia,  as  against 
the  power  of  the  President  to  remove  him 
during  the  term  for  which  he  was  appointed, 
are  not  necessarily  applicable  to  the  case  of 
an  officer  appointed  to  an  office  outside  of 
such  district.  In  the  District  of  Columbia 
Congress  is  given  by  the  Constitution  power 
to  exercise  exclusive  legislation  in  all  cases. 
Art.  I.,  sec.  8,  subd.  17,  Const.  U.  S.  The 
new  that  the  President  had  no  power  of  re- 
moval in  other  cases  outside  of  the  district, 
as  has  been  seen,  is  one  that  had  never  been 
taken  by  the  executive  department  of  the 
government,  nor  even  by  Congress  prior  to 
1867,  14  Stat.  430,  ch.  154,  when  the  first 
tenure  of  office  Act  was  passed.  Up  to  that 
time  the  constant  practice  of  the  government 
was  the  other  way,  and  in  entire  accord  with 
the  construction  of  the  Constitution  arrived 
at  by  Congress  in  1789.  Parsons  v.  U.  S., 
(1897)   167  U.  S.  335. 

Early  statutory  authority.  —  The  power 
of  the  President  to  dismiss  an  officer  from  the 
public  service  without  the  consent  of  the  Sen- 
ate was  affirmed  by  Congress  soon  after  the 
adoption  of  the  Constitution,  and  has  since 
received  the  sanction  of  every  department  of 
the  government.  Claim  of  Surgeon  Du 
Barry  for  Back  Pay,  (1847)  4  Op.  Atty.-Gen. 
603. 

"Justice  Story  says  as  follows:  'As,  how- 
ever, the  tenure  of  office  of  no  officers  except 
those  in  the  judicial  department  is,  by  the 
Constitution,  provided  to  be  during  good  be- 
havior, it  follows  by  irresistible  inference  that 
all  others  must  hold  their  offices  during  pleas- 
ure, unless  Congress  shall  have  given  some 
other  duration  to  their  office.'  He  then 
gives  the  history  of  the  power  of  removal, 
and  of  the  question  whether  such  power 
should  be  exercised  by  the  President  andft 
Senate,  or  by  the  President  alone;  and  he 
states  the  fact  that  in  1789  Congress  affirmed 
the  power  in  the  President  alone.  This  power 
in  the  President  has  never  been  questioned 
since,  either  as  to  civil  or  military  officers; 
and  as  to  the  latter,  it  has  always  been  con- 
sidered especially  proper  and  necessary,  and 
it  is  declared  in  their  commission."  Gratiot's 
Case,  (1865)   1  Ct.  CI.  258. 


2.  As  Incident  to  the  Power  of  Appointment. —  In  the  absence  of  specific  pro- 
vision to  the  contrary,  the  power  of  removal  from  ofiice  is  incident  to  the  power 
of  appointment 
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Keim  r.  U.  S.,  (1900)  177  U.  S.  293, 
wherein  the  court  said:  "It  cannot  lor  a 
moment  be  admitted  that  it  was  the  intention 
of  the  Constitution  that  those  offices  which 
are  denominated  inferior  offices  should  be 
held  during  life.  And  if  removable  at  pleas- 
ure, by  whom  is  such  removal  to  be  made! 
in  the  absence  of  all  constitutional  provision 
or  statutory  regulation  it  would  seem  to  be  a 
sound  and  necessary  rule  to  consider  the 
power  of  removal  as  incident  to  the  power 
of  appointment"  Affirming  (1898)  33  Ct.  CI. 
174.  See  also  In  re  Eaves,  (1887)  30  Fed. 
Rep.  23;  Eat  p.  Schaumburg,  (1846)  1  Hayw. 
IH.  (D.  C.)  249,  21  Fed.  Cas.  No.  12,441; 
Dismissal  of  Officer  in  Marine  Corps,  (1878) 
25  Op.  Atty.-Gen.  421 ;  Power  of  President  to 
Fill  Vacancies,  (1841)  3  Op.  Atty.-Gen.  673. 


The  power  to  appoint  includes  the  power  to 
remove  or  suspend  unless  some  other  provi- 
sion of  law  binding  upon  the  executive  inter- 
feres with  its  free  exercise,  and  it  has  been 
the  unvarying  practice  of  all  Presidents  to 
remove  from  office  a  civil  officer  when  in  their 
opinion  it  seemed  wise  to  do  so.  Nor  has 
the  fact  that  the  officer  held  a  commission 
for  a  term  of  years  ever  been  held  to  give 
him  greater  legal  right  then  though  it  ran 
"  during  the  pleasure  of  the  President." 
Howard  r.  U.  S.,  (1887)  22  Ct  CI.  316. 

Whether  or  not  Congress  can  restrict  the 
power  of  removal  incident  to  the  power  of 
appointment  of  those  officers  who  are  ap- 
pointed by  the  President  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  quvre.  U. 
S.  v.  Perkins,  (1886)  116  U.  S.  484. 


Statute  PreserMag  Duration  of  Term. —  The  President  has  power  to  remove  a 
United  States  district  attorney  during  the  term  for  which  he  was  appointed 
though  the  statute  authorizing  his  appointment  provides :  "  District  attorneys 
shall  he  appointed  for  a  term  of  four  years  and  their  commissions  shall  cease 
and  expire  at  the  expiration  of  four  years  from  their  respective  dates/'  and 
the  appointment  of  his  successor,  by  and  with  the  advice  and  consent  of  the 
Senate,  is  a  confirmation  of  the  removal. 
Parsons  17.  U.  S.,  (1897)   167  U.  S.  327.  power  to  remove  is  incident  to  the  power  to 

^"wKlhe^^A^^dt:      -  «-— •   <*>   »  Op.  Atty.-Gen.  410. 


S.  Effected  by  Appointment  of  Another. —  The  President,  by  and  with  the 

advice  and  consent  of  the  Senate,  has  the  power  to  displace  an  officer  by  the 

appointment  of  another  in  his  place. 

until  certain  acts  are  performed  by  the  new 
appointee,  and  then  the  removal  is  complete, 
and  the  predecessor  gives  place  to  the  suc- 
cessor. This  is  the  usual  practice  of  the 
President  in  removing  federal  officers,  adopted 
doubtless  with  a  view  of  preventing  anything 
like  an  interregnum  in  offices  in  which  the 
public  is  deeply  concerned."  U.  S.  v.  Ar- 
kansas Bank,  (1846)  Hempst.  (U.  S.)  460, 
24  Fed.  Cas.  No.  14,515. 


Blake  v.  U.  8.,  (1880)  103  U.  8.  227.  See 
ako  Quackenbush  v.  U.  S.,  (1000)  177  U.  8. 
25;  McElrath's  Case,  (1876)   12  Ct.  CI.  202. 

There  axe  various  modes  of  effecting  re- 
owval  from  office.  "It  may  be  made  by  a 
notification,  by  order  of  the  President,  that 
in  officer  is  removed.  In  such  a  case,  the  re- 
moval would  be  complete  on  the  reception  of 
the  notice.  A  removal  may  also  be  effected 
by  a  new  appointment,  operating  as  a  revo- 
cation of  the  commission  of  the  present  in- 
cumbent. Ex  p.  Hennen,  (1839)  13  Pet.  (U. 
8.)  230,  261.  In  this  mode  the  President  does 
not  remove  the  old  marshal  instantly,  and 
then  proceed  to  make  a  new  appointment,  but 
leaves  him  to  discharge  the  duties  of  his  office 


Necessity  for  notice  to  removed  officer. — 
An  officer  is  not  removed  by  the  appointment 
of  a  new  one,  until  he' receives  notice  of  such 
appointment.  Bowerbank  v.  Morris,  (1801) 
Wall.  (C.  C.)  119,  3  Fed.  Caa.  No.  1,726. 


U  Bemoved  Before  His  Ttm  tf  Office  Expires,  and  the  appointment  of 
his  successor  is  confirmed  by  the  Senate,  the  action  of  the  Senate  is  a  ratification 
of  the  removal  of  the  officer. 

Parsons  f>.  U.  8.,    (1895)    30  Ct.  CI.  222,  affirmed  (1897)  167  U.  8.  324. 


4.  Removal  of  Inferior  Officers. —  When  Congress  by  law  vests  the  appoint- 
ment of  inferior  officers  in  the  heads  of  departments,  it  may  limit  and  restrict 
the  power  of  removal  as  it  deems  best  for  the  public  interest.     The  head  of  a 
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department  has  no  constitutional  prerogative  of  appointment  to  offices  independ- 
ently of  the  legislation  of  Congress,  and  by  such  legislation  he  must  be  governed, 
not  only  in  making  appointments,  but  in  all  that  is  incident  thereto. 

U.  S.  v.  Perkins,    (1886)    116  U.  S.  484,      and  practical  construction  of  the  Constitution 
affirming   (1885)  20  Ct  CI.  444.  and  laws  under  which  these  offices  are  held. 

Hi  the  absence  of  all  constitutional  pro*-  E*  +  Hennen'  <1839>  13  Pet»  <U'  s>  *»• 
sion  or  statutory  regulation,  it  would  seem         Removal    may    be    informal.  —  Neither    a 

to  be  a  sound  and  necessary  rule  to  consider  commission  nor  other  technical  form  of  ap- 

the  power  of  removal  as  incident  to  the  power  pointment  is  necessary  for  the  appointment  of 

of  appointment,  and  all  inferior  officers  must  inferior  officers,  and  their  removal  from  office 

hold  their  offices  at  the  discretion  or  the  ap-  may  be  as  informal  as  their  appointment, 

pointing  power.     Such  is  the  settled  usage  Timing's  Case,  (1880)  10  Ct  CI.  13. 
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"  The  President  ihall  have  power  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the 
end  of  their  next  session." 

I.  Distinction  Between  Appointment  and  Nomination,  49. 

II.  Must  Be  a  Vacancy,  49. 

HI.  Appointment  of  Diplomatic  Officer  to  Meet  Public  Emer- 
gency, 50. 

IV.  Power   Exercised   by  Letter   from   Secretary  of  War   to 
Officer,  50. 

V.  Second  Temporary  Appointment  on  Failure  to  Make  Perma- 
nent Appointment,  50. 

VI.  Vacancy  Happening  When  Senate  in  Session,  50. 

VII.  During  Adjournment  of  Senate,  51. 

VIII.  Duration  of  Temporary  Appointment,  52. 
1.  Until  End  of  Next  Session,  j2. 
a.  Acceptance  of  New  Commission,  52. 

I  Distinction  Between  Appointment  and  Nomination.  —  There  is  no 
distinction  between  an  appointment  and  a  nomination  other  than  the  fact  that 
the  President  nominates  for  appointment  when  the  Senate  is  in  session,  and 
appoints  when  he  fills  a  vacancy  temporarily  during  the  recess  of  the  Senate. 

President  —  Appointment  of  Officers  —  duties  of  the  office  and  continued  to  serve 
Holiday  Recess,  ( 1901 )  23  Op.  Atty.-Oen.  500.      until  notified  that  his  nomination  had  been 

rejected,  must  be  deemed  to  have  been  legally 

One  appointed  to  office  when  the  Senate  appointed  and  entitled  to  the  office.  Gould 
m  not  in  session,  who  entered  upon  the      v,  U.  9.,  (1884)   19  CL  CI.  593. 


H  Must  Be  a  Vacahcy.—  In  August,  1898,  the  Senate  being  in  recess,  the 
President  sought  to  advance  Commodore  Schley  to  be  a  rear-admiral,  for 
"  eminent  and  conspicuous  conduct  in  battle/'  Supposing  that  a  vacancy  was 
thereby  caused  in  the  grade  of  commodore,  the  President  advanced  Captain 
Higginson  to  the  grade  of  commodore,  and  other  officers  to  fill  other  supposed 
vacancies,  until  the  claimant,  a  lieutenant,  was  advanced  to  the  grade  of  lieuten- 
ant-commander. The  officers  so  advanced  were  recognized  by  the  departments 
and  paid  accordingly.  In  December,  the  Senate  being  in  session,  the  nomination 
of  Commodore  Schley  was  not  acted  upon,  but  the  promotions  of  other  officers 
under  him  were  confirmed,  including  the  claimant,  whom  the  President  com- 
missioned. Subsequently  it  was  held  by  the  accounting  officers  that  there  were 
no  vacancies  to  which  these  officers  could  be  appointed,  and  the  overpayments 
to  them  were  deducted.  The  ruling  of  the  accounting  officers  was  correct,  as 
the  language  of  the  Constitution,  "  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate,"  necessarily  implies,  not  only  the  previous 
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existence  of  an  office,  but  that  "  during  the  recess  of  the  Senate  "  a  vacancy 
happened  in  such  office  which  could  be  filled  by  the  President  by  commission 
to  expire  at  the  end  of  the  next  session  of  the  Congress. 

Peck  v.  U.  S.,  (1904)  30  Ct  CI.  125. 

m.  Appointment  of  Diplomatic  Omoxs  to  Kbt  Public  Emebgency.— 

The  President  has  constitutional  power  to  appoint,  by  temporary  commission, 
a  diplomatic  officer  to  meet  any  public  exigency  arising  in  the  recess  of  the 
Senate.  But  for  the  President  to  change  the  personnel  or  raise  the  rank  of  the 
entire  diplomatic  service  of  the  United  States,  in  the  recess  of  the  Senate,  and 
without  the  concurrence  of  that  co-ordinate  authority,  would  not  be  a  just 
exercise  of  the  presidential  discretion,  whether  in  its  relation  to  the  ministers 
themselves,  to  the  public  service,  or  to  the  spirit  of  the  Constitution. 
Ambassadors  and  Other  Public  Ministers  of  U.  S.,  (1855)  7  Op.  Atty.-Gen.  188.    * 

IT.  Power  Exeecised  bt  Letteb  pbom  Seceetaey  of  Wab  to  Officer.  — 

The  power  of  the  President  to  fill  a  vacancy  in  the  army  during  a  recess  of  the 
Senate  may  be  exercised  by  a  letter  from  the  secretary  of  war  to  the  person 
to  be  appointed,  stating  that  the  President  has  appointed  him  to  the  office,  and 
such  a  letter  may  constitute  his  commission,  and  is  conclusive  evidence  that  the 
President  has  made  the  appointment 
O'Shea  v.  U.  S.,  (1893)  28  Ct.  CI.  392.  ' 

Y.  Second  Temporary  Appodttmeft  om  Failure  to  Maze  Permanent 

Appointment. — In  cases  where  appointments  have  been  made  in  the  recess  prior 

to  the  last  session  of  the  Senate,  and  there  is  a  failure  during  the  session  to 

make  a  permanent  appointment,  either  by  the  refusal  of  the  Senate  to  confirm 

the  nominee,  a  failure  to  act  on  the  nomination,  or  other  cause,  the  President 

can  make  another  temporary  appointment  in  the  present  recess. 

President's  Power  to  Fill  Vacancies, (I860)  the    Senate    is    not    in    session,    the   Presi- 

12   Op.    Atty.-Gen.   32,  the  attorney-general  dent   fills   the  vacancy  alone.     All   that  is 

saying:     "The  true  theory  of  the  Constitu-  to  be  looked  to  is,  that  there  is  a  vacancy, 

tion  in  this  particular  seems  to  me  to  be  no    matter    when    it    first    occurred,    and 

this:   that  as  to  the  executive  power,  it  is  there  must  be  a   power   to   fill    it.     if   it 

always  to  be  in  action,  or  in  capacity  for  ac-  should  have  been  filled  whilst  the  Senate  was 

tion ;  and  that,  to  meet  this  necessity,  there  in  session,  but  was  not  then  filled,  that  omis- 

is  a  provision  against  a  vacancy  in  the  chief  sion  is  no  excuse  for  longer  delay,  for  the 

executive  office,  and  against  vacancies  in  all  public  exigency    which    requires    the   officer 

the  subordinate  offices,  and  that  at  all  times  may  be  as  cogent,  and  more  cogent,  during 

there  is  a  power  to  fill  such  vacancies.    It  is  the    recess   than    during    the   session."    See 

the  President  whose  duty  it  is  to  see  that  the  also  President's  Power  to  Appoint  to  Office, 

vacancy  is  filled.    If  the  Senate  is  in  session,  (1865)   11  Op.  Atty.-Gen.  170. 
they    must   assent   to    his    nomination.      If 

V 

VI  Yaoavot  HAPPwrare  Wmur  Sxhate  nr  Sesmoh.  —  A  vacancy  in  an  office 
which  happens  during  a  session  of  the  Senate  and  remains  unfilled  until  a 
reoess  of  the  Senate  occurs  may  be  filled  by  the  President  during  such  recess 
by  a  temporary  appointment.  The  rule  is  the  same  in  the  case  of  a  new  office 
which  is  not  filled  during  the  session  in  which  it  was  created. 

Vacancy  in  Office.    (1889)    19  Op.   Atty.-  The  President  has  lawful  power  in  the  re- 

Gen.  261.'  See  also  In  re  Yancey,  (1886)  28  cess  of  the  Senate  to  fill  a  vacancy  on  tha 
Fed.  Rep.  445.  bench  of  the  Supreme  Court,  which  vacancy 
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existed  during  the  last  session  of  the  Senate, 
by  "granting  a  commission  which  shall  ex- 
pire at  the  end  of  their  next  session." 
President's  Appointing  Power,  (1862)  10 
Op.  Atty.-Gen.  356,  the  attorney-general  say- 
ing: "If  the  question  were  new,  and  now 
for  the  first  time  to  be  considered,  I  might 
have  serious  doubts  of  your  constitutional 
power  to  fill  up  the  vacancy,  by  temporary 
appointment,  in  the  recess  of  the  Senate. 
But  the  question  is  not  new.  It  is  settled 
in  favor  of  the  power,  as  far  at  least  as  a 
constitutional  question  can  be  settled,  by  the 
continued  practice  of  your  predecessors,  and 
the  reiterated  opinions  of  mine,  and  sanc- 
tioned, as  far  as  I  know  or  believe,  by  the 
unbroken  acquiescence  of  the  Senate." 

The  power  to  fill  vacancies  is  not  limited 
in  its  exercise  to  those  which  occur  during 
recess.  "  It  was  the  intention  of  the  Consti- 
tution that  the  offices  created  by  law,  and 
necessary  to  carry  on  the  operations  of  the 
government, 'should  always  be  full,  or,  at  all 
events,  that  the  vacancy  should  not  be  a  pro- 
tracted one."  Power  of  President  to  Fill 
Vacancies,  (1832)   2  Op.  Atty.-Gen.  527. 

"Mr.  Wirt  in  1823,  Mr.  Taney  in  1833,  and. 
Mr.  Legare  in  1841,  concur  in  opinion  that  va- 
cancies, first  occurring  during  the  session  of 
the  Senate  may  be  filled  by  the  President  in 
the  recess.  Mr.  Mason,  in  a  short  opinion 
given  in  1845,  held  that  vacancies  known  to 
exist  during  the  session  could  not  be  filled  in 
the  recess;  but  in  a  more  elaborate  opinion 
written  in  1846  he  expresses  general  concur- 
rence with  his  three  predecessors."  Presi- 
dent's Power  to  Fill  Vacancies  in  Recess  of 
Senate,   (1866)    12  Op.  Atty.-Gen.  33. 

"Happen"  means  "happen  to  exist."  — 
The  President  has  power  to  fill,  during  a  re- 
cess of  the  Senate,  by  temporary  commission, 
a  vacancy  that  occurred  by  expiration  of  com- 
mission during  a  previous  session  of  that 
body.  Executive  Authority  to  Fill  Vacan- 
cies, (1823)  1  Op.  Atty.-Gen.  631,  where  the 
attorney-general  said:  "If  we  interpret  the 
word  '  happen '  as  being  merely  equivalent 
to  'happen  to  exist'  (as  I  think  we  may 
legitimately  do),  then  all  vacancies  which, 
from  any  casualty,  happen  to  exist  at  a  time 
when  the  Senate  cannot  be  consulted  as  to 
filling  them,  may  be  temporarily  filled  by  the 
President ;  and  the  whole  purpose  of  the  Con- 
stitution is  completely  accomplished."  See 
also  Matter  of  Farrow,  (1880)  3  Fed.  Rep. 
115.  * 

This  provision  is  construed  to  comprehend 
all  vacancies  that  may  happen  to  exist  in  a 
recess  of  the  Senate,  and  the  President  has 
authority  to  fill,  during  the  recess  of  the  Sen- 


ate, not  only  vacancies  that  have  originated 
in  the  recess,  but  also  such  as  originated 
while  the  Senate  waa  in  session.  Appoint- 
ments During  Recess  of  Senate,  (1880)  16 
Op.  Atty.-Gen.  522. 

The  predicament  of  vacancy,  which  may  be 
filled  by  a  temporary  appointment  by  the 
President,  under  the  Constitution,  is  not  con- 
fined by  it  to  vacancies  originating  or  begin- 
ning to  exist,  during  the  recess  of  the  Sen- 
ate, but  embraces  all  vacancies  that  from 
casualty  happen  to  exist  at  a  time  when  the 
Senate  cannot  be  consulted  as  to  filling  them. 
Case  of  Collectorship  of  New  Orleans,  (1868) 
12  Op.  Atty.-Gen.  449. 

Failure  of  Senate  to  act  on  nomination.  — 
The  President  made  a  nomination  for  an 
office  to  the  Senate,  but  it  adjourned  with- 
out acting  thereon.  Later,  during  the  recess 
of  the  Senate,  the  President  issued  a  commis- 
sion to  the  nominee,  which  he  accepted.  The 
appointment  was  valid.  Matter  of  Farrow, 
(1880)  3  Fed.  Rep.  112. 

No  confirmation  of  nomination  following 
temporary  appointment.  —  During  a  recess  of 
Congress,  an  office  being  vacant,  an  appoint- 
ment was  made,  and  a  commission  granted, 
to  expire  at  the  end  of  the  session  next  en- 
suing. During  the  following  session  a  person 
was  nominated  for  permanent  appointment 
according  to  law,  which  was  rejected  by  the 
Senate,  and  another  nomination  was  made, 
on  which  the  Senate  made  no  decision.  The 
attorney-general  advised  that  the  vacancy  ex- 
isting at  the  end  of  the  session  could  be  filled 
by  a  temporary  appointment.  Power  of 
President  to  Appoint  to  Office  During  Recess 
of  Senate,  ( 1846)  4  Op.  Atty.-Gen.  523.  See 
also  Power  of  President  to  Fill  Vacancies, 
(1841)    13  Op.  Atty.-Gen.  673. 

Contra.  — When  an  office  to  which  an  ap- 
pointment was  made  was  created  by  an  Act 
of  Congress  two  years  prior  to  the  appoint- 
ment, and  there  had  been  two  sessions  of 
Congress,  and  the  office  had  not  previously 
been  filled,  this  was  not  a  vacancy  that  hap- 
pened during  the  recess  of  the  Senate. 
Schenck  v.  Peay,  (1860)  21  Fed.  Cas.  No. 
12,451. 

The  President  cannot  appoint  district 
judges,  attorneys,  and  marshals  during  a  re- 
cess of  the  Senate,  for  newly  admitted  states, 
where  the  offices  were  created  and  took  effect 
during  the  session  of  that  body.  If  vacan- 
cies are  known  to  exist  during  the  session  of 
the  Senate,  and  nominations  are  not  then 
made  to  fill  them,  they  cannot  be  filled  by 
the  executive  during  the  subsequent  recess. 
Appointment  of  Judges,  etc.,  for  Iowa  and 
Florida,  (1845)  4  Op.  Atty.-Gen.  361. 


TIL  Drome  Adjoumtmbht  of  Senate.  —  The  recess  of  the  Senate  during 
which  the  President  shall  have  power  to  fill  a  vacancy  that  may  happen,  means 
the  period  after  the  final  adjournment  of  Congress  for  the  session  and  before 
the  next  session  begins;  while  an  adjournment  during  a  session  of  Congress 
means  a  merely  temporary  suspension  of  business  from  day  to  day,  or  for  such 
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brief  periods  of  time  as  are  agreed  upon  by  the  joint  action  of  the  two  houses. 
The  President  is  not  authorized  to  appoint  an  officer  during  the  current  holiday 
adjournment  of  the  Senate,  which  will  have  the  effect  of  an  appointment  made 
in  the  recess  occurring  between  two  sessions  of  the  Senate. 

President  —  Appointment  of  Officers  —  Holiday  Reacts,  (1001)  23  Op.  Atty.-Gen.  599. 

YIII.  DUIATIOIT  07  T*K*01ABY  APP0IHTM2HT  —  1.  Until  End  of  Next  Session. 

—  A  commission  issued  by  the  President  during  a  recess  of  the  Senate  continues 
until  the  end  of  the  next  session  of  Congress,  unless  sooner  determined  by  the 
President,  even  though  the  person  commissioned  shall  have  be£H-  in  the  mean- 
time nominated  by  the  President  to  the  office  and  his  nomination  rejected. 

In  re  Marshalship,  etc.,    (1884)    20   Fed.       thiring  Recess  of  Semite,  (1830)  2  Op.  Atty.- 
Rep.    382.      See   also   Commissions    Granted       Gen.  330. 


%?*$>£"*"  0t  Se°ate'  ( 1M0)  2  °P'  Atty'"         Not  »*  "cc-or  appoint*  and  qualified. 

—  An  Indian  agent  appointed  during  a  recess 


Gen.  330. 

Until  end  of  next  session.  — The  commit*  of  the-  Senate,  not  confirmed  at  the~nexb  ses- 
sion of  an  officer  appointed  during  a  recess,  .    sion,  has  no  title  to  the  office  subsequent  to 

who  is  afterwards  nominated  and  rejected,  is  the  adjournment.     In  view  of  the  Constitu- 

not  thereby  determined,  nor  his  sureties  re-  tion  and  statutes  of  the  United  States,  the 

leased  from  liability,  on  account  of  any  sub-  opinions  of  the  attorneys-general  and  of  the 

sequent  breach  of  his   official  bond,  as  the  Supreme  Court,  as  well  as  the  practice  of 

Constitution  recognizes  the  validity  of  a  Com-  the  government,  it  cannot  be  said  that  the 

mission  to  hold  his  office  until  the  end  of  the  principle  of  the   common  law,   that  officers 

next  session  unless  it  expire  by  death,  resig-  appointed  for  a  term  of  years  hold  until  their 

nation,  or  removal.    Tenure  of  Appointments  successors  are  appointed  and  qualified,  has 

Made  During  Recess  of  Senate,  (1842)  4  Op,  been  adopted  as  applicable  to  public  officers 

Atty.-Gen.  30.    See  also  Commissions  Granted  of  the  United  States.    Romero  0.  U.  B.,(1889) 

34  Ct.  CI.  337. 

2.  Acceptance  of  Hew  Commission. — The  acceptance  of  a  new  commission,  after 
confirmation  by  the  Senate  of  an  appointment  made  during  a  recess,  is  a 
virtual  superseding  and  surrender  of  the  commission  granted  on  the  original 
appointment. 

Commissions  Granted  During  Recess  of  Senate,  (1&30)  2  Op.  Atty.-Gen.  330.  See 
also  U.  S.  v.  Kirkpatrick,   (1824)    9  Wheat.    (U.  S.)   72L 
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"He  [the  President]  shall  from  time  to  time  give  to  the  Congress  information 
of  the  state  of  the  Union,  and  recommend  to  their  consideration  such  measures 
is  he  shall  judge  neoessary  and  expedient;  he  may,  on  extraordinary  occasions, 
QOJmne  both  ioutw,  or  either  of  them,  and  in  caia  of  disagreement  between 
them,  with  rwpeet  to  the  time  of  adjournment!  he  may  adjourn  them  to  such 
time  as  he  shall  think  proper;  he  shall  receive  ambassadors  and  other  public 
ministers;  he  shall  take  care  that  the  laws  be  faithfully  executed,  and  shall 
commission  all  the  officers  of  the  United  States/' 

I.  Ambassadors  and  Other  Public  Ministers,  53. 
II.  M  Shall  Take  Care  that  the  Laws  be  Faithfully  Executed,"  53, 

1.  In  General,  53. 

9.  Has.  Reference  to  Lews  of  United  States*  53.  1 

3.  Take  Measures  for  Protection  of  Judges,  54. 

4.  Assist  judicial  Process,  54. 

5.  Appointment  of  Investigating  Agents,  54. 
%.  No  Power  to  Forbid  Their  Execution,  54, 

HI.  "  Shall  Commission  All  the  Officers,"  54. 

1.  May  Withhold  Commission  After  Confirmation  by  Senate,  54. 

2.  When  Commission  Complete,  54. 

3.  When  Appointee  Has  Right  to  Delivery  of  Commission,  55, 

4.  Right  of  Justices  to  Hold  Circuits  Without  Commissions,  55. 

L  AWU4MAPOKS  a*9  OTHSB  PuiLJC  JftNMTlM.  —  The  construction  of  the 
ward*  "ambassadors,  other  public  minieterg  and  consuls,"  used  in  the  clause 
defining  the  power  of  appointments,  as  including  all  the  contents  of  the  class,  is 
confirmed  by  the  use  of  the  game  words  in  this  clause,  meaning  all  possible 
diplomatic  agents  which  any  foreign  power  may  accredit  to  the  United  States. 

Ambassadors  and  Other  Public  Ministers  of  U.  S.,  (1855)  7  Op.  Atty.-Gen.  200. 

XL  "Shall  Tad  Case  that  th*  Laws  B*  FAXTHmw  Executto"  —  h  U 
General.  —  The  duty  of  the  President  to  take  care  that  the  laws  be  faithfully 
executed  is  not  limited  to  the  enforcement  of  Acta  of  Congress  or  of  statutes 
of  the  United  States  according  to  their  expressed  tenus,  but  includes  the  rights, 
duties,  and  obligations  growing  out  of  the  Constitution  itself,  our  international 
relationj,  nn4  all  the  protection  uaplied  by  the  nature  of  the  government  under 
the  Constitution, 

/»  **  NeagU,  (1990)  138  U.  8,  04,  <*/farm*  government  faithfully  perform  their  duties; 

ing  (1889)  39  Fed.  Rep.  833.  but  the  statutes  regulate  and  prescribe  these 

duties,  and  he  has  no  more  power  to  add  to, 
"  The  President  has,  under  the  Constitution  or  subtract  from,  the  duties  imposed  upon 
and  laws,  certain  duties  to  perform,  among  subordinate  executive  and  administrative  offi- 
these  being  to  take  care  that  the  laws  be  cers  by  the  law,  than  those  officers  have  to 
faithfully  executed;  that  is,  that  the  other  add  or  subtract  from  his  duties,"  Eight- 
executive  and  administrative  officers  of  the  Hour  Law,   (1890)   19  Op.  Atty.-Gen.  680.    . 

%.  Hai  Reference  to  Laws  of  United  States.  —  The  clause  which  makes  it  the 
Arty  of  the  President  to  "take  care  that  the  laws  be  faithfully  executed v 
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refers  primarily  to  the  laws  of  the  United  States,  and  to  those  of  a  state  or 
territory  only  in  the  contingency  when  the  case  of  insurrection  therein  is 
presented  according  to  the  Constitution  and  to  Acts  of  Congress. 
Insurrection  in  a  State,  (1856)  8  Op.  Atty.-Gen.  11. 

3.  Take  Measures  for  Protection  of  Judges. —  It  is  within  the  power  of  the 
President  to  take  measures  for  the  protection  of  a  judge  of  one  of  the  courts 
of  the  United  States  who,  while  in  the  discharge  of  the  duties  of  his  office,  is 
threatened  with  a  personal  attack  which  may  probably  result  in  his  death,  and 
where  this  protection  is  to  be  afforded  through  civil  power  the  department  of 
justice  is  the  proper  one  to  set  in  motion  the  necessary  means  of  protection. 

In  re  Neagle,  (1890)  135  U.  S.  67,  a/firming  (1889)  39  Fed.  Rep.  833. 

4.  Assist  Judicial  Process. —  The  President  is  not  authorized  to  execute  the 
laws  himself,  or  through  agents  or  officers,  civil  or  military,  appointed  by  him- 
self, but  he  is  to  take  care  that  the  laws  be  faithfully  carried  into  execution  as 
they  are  expounded  and  adjudged  by  the  co-ordinate  branch  of  the  government 
to  which  that  duty  is  assigned  by  the  Constitution.  It  is  thus  made  his  duty 
to  come  in  aid  of  the  judicial  authority,  if  it  shall  be  resisted  by  a  force  too 
strong  to  be  overcome  without  the  assistance  of  the  executive  arm ;  but  in  exer- 
cising this  power  he  acts  in  subordination  to  judicial  authority,  assisting  it 
to  execute  its  process  and  enforce  its  judgments. 

Ex  p.  Menyman,  (1861)  Taney  (U.  S.)    246,  17  Fed.  Cas.  No.  9,487. 

5.  Appointment  of  Investigating  Agents.  —  The  executive  department,  being 
charged  with  the  duty  of  seeing  that  the  laws,  are  faithfully  executed,  has 
authority  to  appoint  commissioners  and  agents  to  make  investigations,  but  it 
cannot  pay  them  except  from  an  appropriation  for  that  purpose. 

Executive  Power  of  Appointment,   (1843)  4  Op.  Atty.-Gen.  248. 

6.  Ho  Power  to  Forbid  Their  Execution. —  The  obligation  imposed  on  the 
President  to  see  the  laws  faithfully  executed  does  not  imply  a  power  to  forbid 
their  execution,  and  the  postmaster-general  cannot  justify  a  failure  to  perform 
a  duty  imposed  upon  him  by  law  on  the  ground  that  he  is  alone  subject  to  the 
direction  and  control  of  the  President. 

Kendall  v.  U.  S.,  (1838)  12  Pet.  (U.  S.)    524. 

m.  "Shall  Commission  All  the  Officers"  —  1.  May  Withhold  Commission 
After  Confirmation  by  Senate.  —  Even  after  confirmation  by  the  Senate  the 
President  may,  in  his  discretion,  withhold  a  commission  from  the  applicant, 
and  until  a  commission  to  signify  that  the  purpose  of  the  President  has  been 
changed,  the  appointment  is  not  fully  consummated. 

Appointments  to  Office  —  Case  of  Lieutenant  Cope,  ( 1843)  4  Op.  Atty.-Gen.  218.     See  also 
•    supra,  No  appointment  without  commission,  p.  44. 

2.  When  Commission  Complete.  —  When  a  commission  has  been  signed  by  the 

President  the  appointment  is  made,  and  the  commission  is  complete  when  the 
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seal  of  the  United  States  has  been  affixed  to  it  by  the  secretary  of  state  as 

directed  by  Act  of  Congress. 

Marbury  v.  Madison,  (1803)  1  Cranch  (U.      give  a  bond  and  take  an  oath,  before  he  pos- 
S.)  162.  Besses  the  office  under  the  commission;   nor 

When  tt.  c^ni.uaan  of  .  poster  has      r^^^cl^C'rlh^^ 
£"".  "T^  ■Bd*!frirt  "£  VrUSJZ?      *»>«.  he  shall  have  done  so.    These  are  acts 

Slrt!«^^f^l^t^fs      <*   thild  V*™**-     ^   President  has   pre- 
nutted  to  the  officer,  so  far _as  the  execution  is        .      .     acQ  to  the  fuU  ^^  wMch  h£  fa 

us»  iucii  i^  wnuuiwoiuueu  u/  iuc  x  icomucuu      j         ^      t       appointing  and  commissioning 

SS^Sk ifT*    l—itJ;?    £*  whom      th.  officer;  and  tothe  beSefit  of  that  conipleti 
qucnt    death    of    tfie    President,    by    whom      ^.       th      ffi        .    entitled,  when  he  fulfils 

1^^^^™!!^  **  condition*  on  his  part  imposed  by  law. 

effect  on  that  completed  act.    It  is  of  no  mi-      v  g       ^  ^         ( ^  19  Ho^   (U  g  }  79 

portance  that  the  person  commissioned  must  >  \         r 

3.  When  Appointee  Has  Sight  to  Delivery  of  Commisiion,  —  By  signing  a 
commission,  the  President  appointed  a  person  a  justice  of  the  peace  in  the 
District  of  Columbia;  the  seal  of  the  United  States  affixed  thereto  by  the 
secretary  of  state  was  conclusive  testimony  of  the  verity  of  the  signature  and 
the  completion  of  the  appointment;  and  having  this  legal  title  to  the  office, 
the  appointee  had  a  consequent  right  to  the  commission,  a  refusal  to  deliver 
which  was  a  plain  violation  of  that  right 

Marbury  v.  Madison,  (1803)  1  Cranch.  (U.  right  is  vested,  and  is  irrevocable.    But  where 

8.)  168.  the  officer  belongs  to  a  class  removable  at 

any  time  by  the  President,  there  it  would 

If  the  commission  be  signed  and  sealed,  and  seem  that  the  commission,  though  made  out, 

the  office  be  of  a  character  not  removable  by  may  be  arrested  in  the  office,  and  the  right 

the  President,   in  that  case  the  President's  to  the  office  does  not  vest.    Adams'   Case, 

right  over  the  office  no  longer  exists,  for  the  (1867)  12  Op.  Atty.-Gen.  306. 

4.  Sight  of  Justioes  to  Hold  Circuit!  Without  Commission!. —  The  justices 
of  the  Supreme  Court  may  hold  Circuit  Courts  without  having  distinct  com- 
missions for  that  purpose. 

Stuart  v.  Laird,  (1803)  1  Cranch  (U.  8.)  200. 
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ARTICLE  11.,  SECTION  4* 

"  The  President,  Vice-President  and  all  civil  officers  of  the  United  States,  shall  he 
removed  from  office  on  impeachment  tor,  and  ttmriataaa  flf#  treason,  bribery, 
or  other  high  crimes  and  misdemeanors." 

A  Member  of  Congress  is  not  an  officer  of  the  United  States  in  the  constitutional 
meaning  of  the  term.  In  the  case  of  Blount,  on  an  impeachment  before  the 
Senate  in- 1799,  the  question  arose  whether  a  senator  was  a  >eivtl  officer  of  the 
United  States  within  the  purview  of  the  Con&titutkwL,  and  ttho  Senate  deeided 
that  he  was  not 

Member  of  Congress,  Klg82)  17  Op.  Mty,-Gen.  480. 

Hothing  bat  Treason,  Official  Bribery,  or  Other  High  Crimes  and  Misdemeanors  made  SO 
by  law,  and  also  in  their  nature  of  deep  moral  turpitude,  which  are  dan- 
gerous to  the  safety  of  the  state,  and  which  palpably  disqualify  and  make 
unfit  an  incumbent  to  remain  in  the  office  of  President,  oan  justify  the  applica- 
tion of  this  clause. 

Trial  erf  Andrew  Johnson,  175,  wherein  it  tion,  to  strengthen  -the  measures  or  continue 
was  further  said :  "  Impeachment  was  not  the  power  of  a  party,  to  punish  partisan  in- 
intended  to  be  used  as  an  engine  to  gratify  fidelity,  to  repress  and  crush  its  dissensions, 
private  malice,  to  avenge  disappointed  expec-  to  build  up  or  put  down  opposing  factions/9 


tations,  to  forward  schemes  of  personal  aszbi- 
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ABT1CLE  JIU  SECTIOH  1, 

"The  judicial  power  -of  ft*  United  Stafoi,  sh*U  he  vested  *p  ope  Supreme  Court, 
and  in  fuek  inferior  oourta  u  the  Cyvgrea*  nuty  from  time  to  time  ordain  and 
establish.  The  judges,  %oth  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services,  a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office." 

I.  Provisions  Mandatory  on  Congress,  58. 

II.  Judicial  Power  to  Be  Vjbstjsp  jn  Cpvrts  Established  ,by  Con- 
gress, 58. 
HI.  United  States  Coinrrs,  58. 

1.  Territorial  Courts,  58. 

*.  District  of Columbia  Courts,  59. 

j.  Court  of  Claim*  J& 

4.  United  States  Commissioner,  $0. 

5.  Clerks  of  Courts,  60. 

6.  Military  .Courts  in  Conquered  Territory,  60. 
a.  Courts  of  Indian  Offense?,  fo. 

8.  Pacific  Railway  Commission,  61. 

9.  Interstate  Commerce  Commission,  61. 

10.  Status  of  State  Courts  Administering  Federal  Law,  61. 

IV.  Naturjb  anp  Ex&ro$b<qf  Judicial  Power,  d. 

1.  Duty  of  JFuditfary  to  Construe  Statutes,  (j. 

a.  in  General,  61. 

*.   TV  Determine  Constitutionality  of  Statutes,  61. 

c.  Validity  of  Stole  Statutes  unfa  State  Constitutions,  63. 

d.  Wisdom  of  Legislative  Enactments,  6*. 

2.  Must  Have  Power  to  Render  yudgment,  63. 

3.  Power  to  Punish  for  Contempt,  64. 

4.  No  Supervising  Power  over  Administrative  Departments,  64. 

5.  Interference  by  Political  Department  with  Judicial  Power,  64. 

V.  Imposing  Judicial  or  Nonjudicial  Duties  on  the  Counts,  64. 

1.  Reviewing  Nonjudicial  Proceedings,  64. 

a.  In  General,  64. 

b.  Of  Special  Duties  Ixtfwed  on  fudge  v#der  a  Treaty,  65. 

c.  Of  Board  of  Land  Commissioners,  65. 

d.  Of  Interstate  Commerce  Commission,  65. 

2.  Issue  of  Subpoenas  in  Aid  of  Administrative  Examinations,  65. 
j.  Appointment  jf  Svpervisfirf  of  Elet#o%  46. 

4.  To  Fix  Pates  ana  Tolls,  66. 

5.  Rule  of  Court  as  to  Appointing  Examiners  in  Another  District,  67. 
VI.  Exercise  of  Judicial  Functions  by  Other  Departments,  67. 

*.  Assumption  by  Congress*  67. 

a.  Prescribing  Rule  of  Decision,  67. 

b.  Prescribing  Pules  of  Evidence,  68. 

c.  Prescribing  Forms  of  Proceedings,  68. 

d.  Authorising  Service  of  Process  i»  fir  Out  of  District,  63. 

e.  Authorizing  Executions  to  Issue  on  Judgments,  .69. 
/.  Providing  for  Appeals  to  Operate  Retrospectively ;  49. 

g.  Prescribing  Qualifications  for  Admission  to  the  Bar,  69. 
\  Investigation  of  Affairs  of  Debtor  of  United  States^  £9. 
#.  Prescribing  Conditions  to  Recovery  Against  the  Government,  69. 
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United  State*  Courts.  CONSTITUTION.  Art.  111,  M.  1. 

2.  Imposed  on  Executive  and  Administrative  Officers,  70. 
a.  /«  General \  70. 

£.  0#  fudges  in  Nonjudicial  Capacity,  70. 

*.  GiW/*^  President  Power  to  Refuse  to  Accept  Condemned  Prop- 
erty, 70. 

d.  Whether  Bridge  Is  an  Obstruction  to  Navigation,  70. 

e.  Identification  and  Deportation  of  Aliens,  71. 
/.  Power  to  Adjust  Claims  under  a  Treaty,  71. 

g.   Use  of^SeUoff  to  Judgment  Against  United  States,  71. 
h.  Issue  of  Bistress  Warrant  by  Solicitor  of  Treasury,  71. 
1.  Determining  Disputable  Questions  under  Tariff  Act,  72. 
/  Determining  Right  to  Receive  Mail  Matter,  72. 
k.  Imposing  Penalty  for  fraudulent  Tax  Valuation,  72. 
/.  Right  to  Collect  or  Rcftmd  Tonnage  Tax,  72. 
VII.  Control  of  Executive  Officers  by  Mandamus  or  Injunction, 

72.  Xn 

VIII.  Diminution  of  Compensation,  73.  N^v 

IX.  Tenure  "  During  Good  Behavior/'  73.  \ 

I  Provisions  Mandatory  oh  Congress.  —  "  The  language  of  the  article 
throughout  is  manifestly  designed  to  be  mandatory  upon  the  legislature.  Its 
obligatory  force  is  so  imperative  that  Congress  could  not,  withc^t  a  viola- 
tion of  its  duty,  have  refused  to  carry  it  into  operation.  The  judicial  power 
of  the  United  States  shall  be  vested  (not  may  be  vested)  in  one  Supreme^ Court, 
and  in  such  inferior  courts  as  Congress  may,  from  time  to  time,  ordan?  and 
establish.  *  *  *  If ,  then,  it  is  the  duty  of  Congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  duty  to  vest  the  whole  judicial  power.  V16 
language,  if  imperative  as  to  one  part,  is  imperative  as  to  all.  If  it  were  otl\er" 
wise,  this  anomaly  would  exist,  that  Congress  might  successively  refuse  to  vM 
the  jurisdiction  in  any  one  class  of  cases  enumerated  in  the  Constitution,  an* 
thereby  defeat  the  jurisdiction  as  to  all;  for  the  Constitution  has  not  singled^ 
out  any  class  on  which  Congress  are  bound  to  act  in  preference  to  others." 

Martin  v.  Hunter,  (1816)  1  Wheat  (U.  S.)  328,  reverting  Hunter  v.  Martin,  (1814)  4 
Munf.   (Va.)   1. 

n.  Judicial  Power  to  Be  Vested  nr  Covets  Established  bt  Congress.  - 

Congress  cannot  vest  any  portion  of  the  judicial  power  of  the  United  States 

except  in  courts  ordained  and  established  by  itself. 

Martin  v.  Hunter,  (1816)  1  Wheat.  (U.  8.)  330,  reverting  Hunter  v.  Martin,  (1814)  4 
Munf.  (Va.)   1. 

IH  United  States  Covets  —  1.  Territorial  Courts.  —  A  territorial  court 
is  not  one  of  those  mentioned  in  article  three  of  the  Constitution,  declaring  that 
the  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  Congress  may  from  time  to  time  establish,  the 
judges  of  which  hold  their  offices  during  good  behavior,  receiving  at  stated  times, 
for  their  services,  a  compensation  that  cannot  be  diminished  during  their  con- 
tinuance in  office,  and  are  removable  only  by  impeachment. 

McAllister  v.  U.  S.,  (1891)  141  U.  S.  180,  of  the  Constitution  providing  for  the  creation 
affirming  (1887)  22  Ct.  CI.  318.  See  also  of  a  Supreme  Court  and  such  inferior  courts 
U.  S.  r.  Coe,  (1894)   155  U.  S.  85.  as  Congress  may  see  fit  to  establish.    Downes 

The  Territorial  are  not  within  the  cUote      "•  Bidwell>  <1901>  182  u-  s-  282- 
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iitm.,  sts.1.  CONSTITUTION.  United  States  Coarid. 

i  They  Aw  Legislative  Courts,  created  in  virtue  of  the  general  right  of  sovereignty 
which  exists  in  the  government,  or  in  virtue  of  that  clause  which  enables  Con- 
gress to  make  all  needful  rules  and  regulations  respecting  the  territory  belong- 
ing to  the  United  States. 

American  Ins.  Co.  v.  356  Bales  Cotton,  (182S)  1  Pet  (U.  8.)  545.  See  also  Nickels  v. 
Griffin,  (1872)   1  Wash.  Ter.  385. 

2.  District  of  Columbia  Courts.  —  That  the  Supreme  Court  of  the  District 
of  Columbia  is  a  court  of  the  United  States,  results  from  the  right  of  exclusive 
legislation  over  the  District,  which  the  Constitution  has  given  to  Congress. 

Embry  v.  Palmer,  (1882)   107  U.  S.  10.  the  judicial,  power   could  not  be  lodged   in 

tribunals  as  national  in  character  as  courts 

The  courts  provided  for  the  seat  of  govern-  provided  in  those  states  which  had  ceded  the 

meat  are  courts  of  the  United  States  capable  district  for  national  purposes  forever.    Ter- 

of  receiving  the  judicial  power  provided  by  ritory  acquired  for  the  seat  of  government 

this  article,  so  far  as  this  judicial  power  can  continues  to  be  national.    The  rights  of  per- 

be  made  to  apply.     James  v.  U.  S.,    (1003)  sons  to  their  lives,  liberty,  and  property  are- 

38  Ct  CI.  629,  the  court  saying:     "  The  com-  the  same  in  the  district  as  in  the  states,  and 

plete  and  exclusive  jurisdiction  of  Congress  the   judicial   powers   of   the  Supreme   Court 

over  the  district   is   incompatible   with   the  created  for  the  district  are  the  same  nnd  <ir<> 

proposition  that  the  district  was  intended  to  to  be  exercised  at  law  and  equity  in  the  same: 

be  organized  for  judicial  purposes  as  foreign  manner  for  the  protection  of  life  and  prop- 

territory  which   Congress  might  dispose  of,  erty  as  in  the  Lnited  States  courts  created! 

or  as  territory  to  be  held  so  tentatively  that  for  the  states,  as  near  as  may  be." 

Jutkes  of  the  Feses  la  the  District  of  Columbia,  in  the  exercise  of  the  jurisdiction 
conferred  upon  them  by  Congress  to  try  and  determine  cases,  civil  and  crim- 
inal, are,  in  some  sense,  judicial  officers,  but  they  are  not  inferior  courts  of  the 
United  States,  for  the  Constitution  requires  judges  of  all  such  courts  to  be 
appointed  during  good  behavior. 

Capital  Traction  Co.  v.  Hof,  (1890)  174  U.  S.  17.  See  also  U.  S.  v.  Mills,  (1897)  11  App. 
Cas.  (D.  C.)  507. 

3.  Court  of  Claims. —  The  Act  of  Congress  establishing  the  Court  of  Claims 
is  constitutional.  Congress  may  undoubtedly  establish  tribunals  with  special 
powers  to  examine  testimony  and  decide,  in  the  first  instance,  upon  the  validity 
and  justice  of  any  claim  for  money  against  the  United  States,  subject  to  the 
supervision  and  control  of  Congress,  or  a  head  of  any  of  the  executive  depart- 
ments. In  this  respect  the  authority  of  the  Court  of  Claims  is  like  to  that  of 
an  auditor  or  comptroller  —  with  this  difference  only:  that  in  the  latter  case 
the  appropriation  is  made  in  advance,  upon  estimates,  furnished  by  the  different 
executive  departments,  of  their  probable  expense  during  the  ensuing  year; 
and  the  validity  of  the  claim  is  decided  by  the  officer  appointed  by  law  for 
that  purpose,  and  the  money  paid  out  of  the  appropriation  afterwards  made. 

Gordon  t?.  U.  S.,  (1864)   117  U.  8.  699.  power  of  the  court    Gordon  v.  U.  S.,  (1891) 

The  jurisdiction  of  the  Court  of  Claims  is  *6  a-  ^  309' 
subject  to  the  will  of  Congress,  the  court  not  Action  to  set  aside  treaty  award  for  fraud, 
haying  a  constitutional  grant  of  judicial  au-  — When  a  citizen  insists  upon  a  recognition 
thority ;  and  whatever  statutes  may  be  in  and  adjustment  of  a  claim,  he  imposes  a  legal 
force  at  the  time  a  case  is  adjudicated  meas-  obligation  upon  himself  to  become  subject 
ore  the  jurisdiction  of  the  court  in  the  dis-  to  the  jurisdiction  of  such  court  as  Congress 
charge  of  its  official  duty.  There  can  be  no  -  may  empower  to  adjudicate  the  claim,  and  it 
▼ested  right  in  the  remedial  process  of  the  is  within  the  constitutional  power  of  Con- 
law;  it  is  subject  to  change  at  the  will  of  the  gress  to  impose  necessary  and  proper  terms 
legislature,  whose  discretion,  as  expressed  in  nnd  conditions  in  the  act  of  jurisdiction. 
the  statute,   marks  the  boundaries    of    the  Thus  Congress  may  provide  that  if  nn  award 
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which  10  the  subject  of  litigation  ww  pre*  F*e?eh  spoliation  cases,  where  its  functions  ^ 
cured  by  fraud,  the  parties  may  be  barred  are  those  of  a  guasi-international  tribunal 
from  all  claim  on  the  faith  of  the  award,  and  to  pass  upon  the  obligations  and  responsibi  li- 
the money  mav  be  return^  to  the  govern*  ties  of  a  foreign  power.  But  when  a  statute 
ment  from  which  it  was  received.  U.  S.  V.  gives  the  Court  of  Claims  jurisdiction  and 
La  Abra  Silver  Min.  Co.,  (1894)  29  Ct.  CI.  likewise  provides  that  whatever  judgment  may 
433,  be  rendered  may  be  appealed  to  the  Supreme 

Court,  the  questions  to  be  considered  must 

When  appeals  may  be  taken  to  Supreme  be  confined  to  the  legal  and  equitable  rights 

Court.  —  Congress  can  confer  upon  this  court  of  the  claimants,  as  the  jurisdiction  of  the 

powers  not  strictly  judicial;  as  in  the  con-  Supreme  Court,  defined  by  tha  Constitution, 

greasional  cases,  where  the  court  sits  merely  is  strictly  judicial,  and   statutory  authority 

as  a  jury  to   find  the  facts   for   legislative  can  neither  take  away  from  nor  add  to  the 

consideration;  as  in  the  departmental  cases,  inherent  powers  of  that  tribunal.    Western 

where   it   may  advise   an   executive   depart-  Cherokee  Indians  v.  U.  S.,  ( 1891 )  27  Ct.  CI. 

ment  as  to  its  powers  and  duties;  as  in  the  36. 

4.  United  States  Commissioner,  —  A  United  States  ooxfliuiasjoner  is  neither 
a  court  nor  the  judge  of  any  oourt,  nor  is  he  vested  by  law  with  any  part  of  the 
judicial  power  of  the  United  States,  for  the  judicial  power  is  vested  in  the 
Supreme  Court  and  *  such  inferior  courts  as  Jhe  Congress  may  from  time  to  time 
ordain  and  establish/7  and  cannot  be  vested  in  a  commissioner,  who  is  neither 
made  a  court,  nor  empowered  to  hold  a  court  in  the  constitutional  sepse.  He 
is  an  inferior  officer  of  the  court,  appointed  by  it  by  authority  of  Congress, 
with  defined  and  circumscribed  powers,  but  no  part  of  the  judicial  power  of 
the  United  States  is  vested  in  him,  nor  can  it  be. 

In  re  Sing  Tuck,  (1909)  126  Fed.  Rep.  397. 

5.  Clerk;*  <tf  Courts.  —  Congress  has  no  authority  to  confer  judicial  power 
upon  clerks  of  courts,  for  under  the  provisions  of  the  Constitution  the  judicial 
power  of  the  United  States  can  only  be  vested  in  and  be  exercised  by  courts 
created  and  established  by  law  to  expound  and  administer  the  law  in  applica- 
tion to  the  cases  and  controversies  which  may  cpme  before  them  in  due  opurse 
of  legal  procedure. 

.    State  v.  Sullivan,  (1892)  50  Fed.  Rep.  599. 

6.  Hilitwy  Courts  in  Conquered  Territory.  —  The  provision  that "  the  judi- 
cial power  of  the  United  States  shall  be  vested  in  one  Supreme  Court  and 
in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish/'  has  no  application  to  the  abnormal  condition  of  conquered  territory 
in  the  occupancy  of  the  conquering  anny.  It  refera  only  to  courts  of  the 
United  States,  which  military  courts  are  not 

Mechanics',    eta.,    Bank    *.    Union    Bank,  ▲  military  commission  cannot  exercise  any 

(1874)    22  Wall.    (TJ.  S.)    295,  wherein  the  part  of  the  judicial  power  of  the  country, 

court  said  that  the  power  to  establish   by  Jurisdiction  cannot  be  conferred  upon  such  a 

military  authority  courts  for  the  adjroinistra-  court  under  the  "laws  and  usages  of  war  " 

tion  of  civil  as  well  as  criminal  justice  in  over  citizens  in  states  which  have  upheld  the 

portions  of  the  insurgent  states  occupied!  by  authority  of  the  government  and  where  the 

the  national  forces  is  precisely  the  same  as  courts    are    open   and    their    process    unob- 

that  which  exists  when  foreign  territory  has  structed.     Ex  p.  Milligan,    (1866)    4  Wall, 

been  conquered  and  is  occupied  by  the  con-  (U.  S.)    121.     Bee  also  In  re  Vidal,   (1900) 

querors;  affirming   (1873)   25  La.  Ann.  387.  179  U.  S.  126,  that  a  military  tribunal  is  not 

See  also  Burke  v.  Tregre,  (1870)  22  La.  Ann.  a    court    having    jurisdiction    "in    law    or 

620..  equity." 

7.  Courts  of  Indian  Offense*  —  "  Courts  of  Indian  offenses  "  are  not  the  con- 
stitutional courts  provided  for  in  this  section,  which  Congress  only  has  the 
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power  to  ordain  find  establish,  but  mere  educational  and  disciplinary  instru- 
mentalities by  which  the  government  of  the  United  States  is  endeavoring  to 
improve  and  elevate  the  condition  of  these  dependent  tribes  to  which  it  sustains 
the  relation  of  guardian. 

tf.  S.  v.  Clapox,  (18S3)  35  Fed.  fiep.  677. 

8.  Pacific  Eailway  Commission*  — ■  The  Pacific  railway  commission  is  not  a 
judicial  body,  and  possesses  no  judicial  powers  under  the  Act  of  Congress  of 
March  3,  1887,  creating  it,  and  can  determine  no  rights  of  the  government,  or 
of  the  corporation  whose  affairs  it  is  appointed  to  investigate. 

Matter  of  Pacific  R.  Commission,  (1887)    32  Fed.  fcep.  241. 

9.  Interstate  Commerce  Commission. —  The  interstate  commerce  commission 

is  not  invested,  and  cannot  be  invested  under  the  Constitution,  with  purely 

judicial  power.      Its  functions  are  necessarily  restricted  to  the  performance  of 

administrative  duties,  with  such  gt&wi-judioial  powers  as  are  incidental  and 

necessary  to  the  proper  performance  6f  those  duties. 

Interstate  Commerce  Commission  **  Cifl*      Louisville,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep. 
nnnaU,  etc.,  R.   Co.,    (1896)    76  Fed,   Rep.      61&* 
183.    See  also  Kentucky,  etc.,  Bridge  06.  0. 

10.  Status  of  State  Courts  Administering  Federal  LftW* —  A  state  court,  while 
entertaining  proceedings  for  naturalization,  remains  a  part  of  the  sovereignty 
of  the  state  and  does  not  become  a  federal  court,  and  perjury  committed  by  a 
witness  in  such  a  proceeding  is  punishable  in  the  State  court,  and  a  federal 
court  cannot  entertain  jurisdiction  in  the  absence  of  a  federal  statute  con- 
ferring it. 

U.  S.  v.  Severlno,  (1903)  125  Fed.  Rep.  053. 

IV.  Vatttbe  and  Hxbboisb  of  Judicial  Power  —  1.  Duty  of  Judiciary  to 

Construe    Statutes  —  a.  In  General.  —  The  judicial  department  has  imposed 

upon  it,  by  the  Constitution,  the  solemn  duty  to  interpret  the  laws,  in  the  last 

resort;  and  however  disagreeable  that  duty  may  be,  in  cases  where  its  own 

judgment  shall  differ  from  that  of  other  high  functionaries,  it  is  not  at  liberty 

to  surrender  or  to  waive  it 

U.  S.  v:  Dickson,  (1841)  15  Pet.  (U.  S.)  of  Congress  which  declares  that  a  prior  stat- 

162.  ute  "  shall  not  be  so  construed  "  as  to  have  a 

certain   effect  should  not  be  given  a  retro- 

Xhe  judicial   department  must   determine  spective  or  retroactive  effect,  because  such  an 

the  construction  of  all  laws  involved  in  cases  operation  of  a  statute  on  right*  vested  by 

ix-fore  them,  but  it  is  also  their  duty  to  give  contract  conflicts  with  the  general   rules  of 

to  a   construed   Act    its   intended   practical  judicial  and  legislative  instincts.     Bassett's 

operation  so  far  as  that  is  possible.     An  Act  Case,  (I860)  2  Ct.  CI.  448* 

b.  To  DErrEBttifffl  CowsTiftmottALiTY  of  Statutes.  —  The  judicial  power 

eovers  every  legislative  Act  of  Congress,  whether  it  be  made  within  the  limits 

of  its  delegated  powers,  or  be  &n  assumption  of  power  beyond  the  grants  in  the 

Constitution.     This  judicial  pOWfcr  was  justly  regarded  as  indispensable,  not 

merely  to  maintain  the  supremacy  of  the  laws  of  the  United  States,  but  also 

to  guard  the  states  from  any  encroachment  upon  their  reserved  rights  by  the 

general  government.    And  lis  the  Constitution  is  the  fundamental  and  supreme 
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law,  if  it  appears  that  an  Act  of  Congress  is  not  pursuant  to  and  within  the 
limits  of  the  power  assigned  to  the  federal  government,  it  is  the  duty  of  the 
courts  of  the  United  States  to  declare  it  unconstitutional  and  void. 

Ableman  v.  Booth,  (1858)  21  How.  (U.  S.) 
520,  wherein  the  court  further  said:  "The 
grant  of  judicial  power  is  not  confined  to  the 
administration  of  laws  passed  in  pursuance 
to  the  provisions  of  the  Constitution,  nor  con- 
fined to  the  interpretation  of  such  laws;  but, 
by  the  very  terms  of  the  grant,  the  Constitu- 
tion is  unuer  their  view  when  any  Act  of 
Congress  is  brought  before  them,  and  it  is 
their  duty  to  declare  the  law  void,  and  refuse 
to  execute  it,  if  it  is  not  pursuant  to  the 
legislative  powers  conferred  upon  Congress. 
And  as  the  final  appellate  power  in  all  such 
questions  is  given  to  this  court,  controversies 
as  to  the  respective  powers  of  the  United 
States  and  the  states,  instead  of  being  de- 
termined by  military  and  physical  force,  are 
heard,  investigated,  and  finally  settled,  with 
the  calmness  and  deliberation  of  judicial  in- 
quiry." See  also  Powell  v.  Pennsylvania, 
(1888)  127  U.  S.  686. 


Whether  an  Act  of  Congress  is  within  the 
limits  of  its  delegated  power  or  not  is  a  judi- 
cial question,  to  be  decided  by  the  courts,  the 
Constitution  having,  in  express  terms,  de- 
clared that  the  judicial  power  shall  extend 
to  all  cases  arising  under  the  Constitution. 
Gordon  v.  U.  S.,  (1864)  117  U.  S.  705.  See 
also  Marbury  17.  Madison,  (1803)  1  Cranch 
(U.  S.)  176.  See  Cooper  17.  Telfair,  (1800) 
4  Dall.  (U.  S.)  14. 

Courts  cannot  declare  legislative  acts  un- 
constitutional upon  agreed  and  general  state- 
ments and  without  the  fullest  disclosure  of 
material  facts.  "  Whenever,  in  pursuance 
of  an  honest  and  actual  antagonistic  asser- 
tion of  rights  by  one  individual  against  an- 
other, there  is  presented  a  question  involving 


the  validity  of  any  Act  of  any  legislature, 
state  or  federal,  and  the  decision  necessarily 
rests  on  the  competency  of  the  legislature  to 
so  enact,  the  court  must,  in  the  exercise  of 
its  solemn  duties,  determine  whether  the  Act 
be  constitutional  or  not ;  but  such  an  exercise 
of  power  is  the  ultimate  and  supreme  func- 
tion of  courts.  It  is  legitimate  only  in  the 
last  resort,  and  as  a  necessity  in  the  deter- 
mination of  real,  earnest,  and  vital  contro- 
versy between  individuals.  It  never  was  the 
thought  that,  by  means  of  a  friendly  suit,  a 
party  beaten  in  the  legislature  could  transfer 
to  the  courts  an  inquiry  as  to  the  constitu- 
tionality of  the  legislative  Act."  Chicago, 
etc.,  R.  Co.  v.  Wellman,  (1892)  143  U.  S. 
345. 

Whether  a  mere  exceeding  of  the  powers  of 
Congress,  in  legislation,  without  a  repug- 
nancy to  express  provisions  of  the  Constitu- 
tion, is  among  the  proper  objects  of  cogni- 
zance in  the  federal  judiciary,  would  proba- 
bly depend  upon  the  extent  of  the  degree  of 
legislative  discretion.  U.  S.  v.  The  William, 
(1808)  2  Hall  Law  J.  255,  28  Fed.  Cas.  No. 
16,700. 

Relation  to  judicial  power  in  England. — 
The  position  and  rank  assigned  to  the  Su- 
preme Court  in  the  government  of  the  United 
States  differ  from  that  of  the  highest  judi- 
cial power  in  England,  which  is  subordinate 
to  the  legislative  power,  and  bound  to  obey 
any  law  that  Parliament  may  pass,  although 
it  may,  in  the  opinion  of  the  court,  be  in  con- 
flict with  the  principles  of  Magna  Charta  or 
the  Petition  of  Rights.  Gordon  t?.  U.  8., 
(1864)  117  U.S.  700. 


Every  Legislative  Act  Is  to  Be  Presumed  to  Be  a  Constitutional  exercise  of  legislative 
power  until  the  contrary  is  clearly  established. 

Declared  invalid  only  in  a  clear  case. — 
"It  is  unnecessary,  at  this  time,  for  me  to 
determine  whether  this  court  constitution- 
ally possesses  the  power  to  declare  an  Act  of 
Congress  void,  on  the  ground  of  its  being 
made  contrary  to,  and  in  violation  of,  the 
Constitution;  but  if  the  court  have  such 
power,  I  am  free  to  declare  that  I  will  never 
exercise  it  but  in  a  very  clear  case."  Per 
Chase,  J.,  in  Hylton  v.  U.  S.,  (1796)  3  Dall. 
(U.  S.)   175. 


Close  17.  Glenwood  Cemetery,  (1882)  107 
U.  S.  475.  See  also  Ex  p.  Thornton,  (1882) 
12  Fed.  Rep.  541. 

Proper  respect  for  a  co-ordinate  branch  of 
the  government  requires  the  courts  of  the 
United  States  to  give  effect  to  the  presump- 
tion that  Congress  will  pass  no  Act  not 
within  its  constitutional  power.  This  pre- 
sumption should  prevail  unless  the  lack  of 
constitutional  authority  to  pass  an  Act  in 
question  is  clearly  demonstrated.  U.  S.  v. 
Harris,  (1882)  106  U.  S.  635. 

When  this  court  is  called  on  in  the  course 
of  the  administration  of  the  law  to  consider 
whether  an  Act  of  Congress,  or  of  any  other 
department  of  the  government,  is  within  the 
constitutional  authority  of  that  department, 
a  due  respect  for  a  co-ordinate  branch  of  the 
government  requires  that  we  shall  decide  that 
it  has  transcended  its  powers  only  when  that 
is  so  plain  that  we  cannot  avoid  the  duty. 
Trade-Mark  Cases,  (1879)  100  U.  S.  06. 


Federalist.  — If  it  be  said  that  the  legisla- 
tive body  are  themselves  the  constitutional 
judges  of  their  own  powers,  and  that  the  con- 
struction they  put  upon  them  is  conclusive 
upon  the  other  departments,  it  may  be  an- 
swered, that  this  cannot  be  the  natural  pre- 
sumption where  it  is  not  to  be  collected  from 
any  particular  provisions  in  the  Constitution. 
It  is  not  otherwise  to  be  supposed  that  the 
Constitution  could  intend  to  enable  the  rep- 
resentatives of  the  people  to  substitute  their 
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will  to  that  of  their  constituents.  It  is  far 
more  rational  to  suppose  that  the  courts 
were  designed  to  be  an  intermediate  body  be- 
tween the  people  and  the  legislature,  in  order, 
among  other  things,  to  keep  the  latter  within 
the  limits  assigned  to  their  authority.  The 
interpretation  of  the  laws  is  the  proper  and 
peculiar  province  of  the  courts.  A  constitu- 
tion is,  in  fact,  and  must  be  regarded  by  the 
judges,  as  a  fundamental  law.  It.  there- 
fore, belongs  to  them  to  ascertain  its  mean- 
ing, as  well  as  the  meaning  of  any  particular 
Act  proceeding  from  the  legislative  body.  If 
there  should  happen  to  be  an  irreconcilable 
nrance  between  the  two,  that  which  has  the 
superior  obligation  and  validity  ought,  of 
course,  to  be  preferred;  or,  in  other  words, 


the  Constitution  ought  to  be  preferred  to  the 
statute,  the  intention  of  the  people  to  the  in- 
tention of  their  agents.  Nor  does,  this  con- 
clusion by  any  means  suppose  a  superiority 
of  the  judicial  to  the  legislative  power.  It 
only  supposes  that  the  power  of  the  people  is 
superior  to  both;  and  that  where  the  will  of 
the  legislature,  declared  in  its  statutes, 
stands  in  opposition  to  that  of  the  people, 
declared  in  the  Constitution,  the  judges 
ought  to  be  governed  by  the  latter  rather 
than  the  former.  They  ought  to  regulate 
their  decisions,  by  the  fundamental  laws, 
rather  than  by  those  which  are  not  funda- 
mental. Hamilton,  in  The  Federalist,  No. 
LXXVIII. 


e.  Validity  of  Stath  Statutes  undbe  State  Constitutions.  —  The 
Supreme  Court  of  the  United  States  has  no  jurisdiction  to  determine  that  any 
law  of  any  state  legislature,  contrary  to  the  constitution  of  such  state,  is  void. 

Calder  v.  Bull,  (1798)   3  Dall.  (U.  8.)    302. 


d.  Wisdom  of  Legislative  Enactments.  —  Courts  do  not  sit  in  judgment 
on  the  wisdom  of  legislative  or  constitutional  enactments. 


Louisville,  etc.,  R.  Co.  v.  Kentucky,  (1002) 
183  U.  S.  512.  See  also  Lottery  Case,  ( 1003) 
188  U.  S.  363. 

-  Whilst,  as  a  result  of  our  written  Con- 
stitution, it  is  axiomatic  that  the  judicial 
department  of  the  government  is  charged 
vith  the  solemn  duty  of  enforcing  the  Con- 
stitution, and  therefore,  in  cases  properly 
presented,  of  determining  whether  a  given 
manifestation  of  authority  has  exceeded  the 
power  conferred  by  that  instrument,  no  in- 
stance is  afforded  from  the  foundation  of  the 
government  where  an  Act,  which  was  within 
a  power  conferred,  was  declared  to  be  re- 
pugnant to  the  Constitution  because  it  ap- 
peared to  the  judicial  mind  that  the  particu- 
lar exertion  of  constitutional  power  was 
either  unwise  or  unjust.  To  announce  such 
a  principle  would  amount  to  declaring  that 
in  our  constitutional   system  the  judiciary 


was  not  only  charged  with  the  duty  of  up- 
holding the  Constitution,  but  also  with  the 
responsibility  of  correcting  every  possible 
abuse  arising  from  the  exercise  by  the  other 
departments  of  their  conceded  authority.  So 
to  hold  would  be  to  overthrow  the  entire  dis- 
tinction between  the  legislative,  judicial,  and 
executive  departments  of  the  government, 
upon  which  our  system  is  founded,  and  would 
be  a  mere  act  of  judicial  usurpation.1'  Mc- 
Cray  t>.  U.  8.,  (1004)  105  XL  8.  53. 

u  So  long  at  Congress  keeps  within  the  lim- 
its of  its  authority  as  defined  by  the  Con- 
stitution, infringing  no  rights  recognized  or 
secured  by  that  instrument,  its  regulations 
of  interstate  and  international  commerce, 
whether  founded  in  wisdom  or  not,  must  be 
submitted  to  by  all."  Northern  Securities 
Co.  v.  U.  8.,  (1004)  103  U.  8.  360. 


2.  Must  Have  Powor  to  Render  Judgment —  The  Supreme  Court  has  no  juris- 
diction in  any  case  where  it  cannot  render  judgment  in  the  legal  sense  of  the 
term ;  and  when  it  depends  upon  the  legislature  to  carry  its  opinion  into  effect 
or  not,  at  the  pleasure  of  Congress. 
Gordon  r.  U.  8.,  (1864)   117  U.  8.  704. 

Finding  certified  to  secretary  of  treasury 
not  conclusive.  —  By  section  6  of  the  Act  of 
June  22,  1S74,  providing  ''that  no  payment 
shall  be  made  to  any  person  furnishing  in- 
formation in  any  case  wherein  judicial  pro- 
ceedings shall  have  been  instituted,  unless 
Ms  claim  to  compensation  shall  have  been 
established  to  the  satisfaction  of  the  court  or 
judge  having  cognizance  of  such  proceedings, 
and  the  value  of  his  services  duly  certified  by 
rtid  court  or  judge  for  the  information  of  the 
secretary  of  the  treasury;  but  no  certificate 


of  the  value  of  such  services  shall  be  con- 
clusive of  the  amount  thereof,"  no  judicial 
duty  is  required  to  be  performed  by,  and  no 
judicial  power  is  conferred  upon,  the  court, 
and  hence  the  court  is  without  jurisdiction 
to  act  in  the  premises.  The  duty  attempted 
to  be  imposed  by  section  6  upon  the  courts  is 
simply  clerical  in  its  nature,  which  may  be 
as  conveniently  and  efficiently  discharged  by 
any  competent  member  of  the  executive  de- 
partment. Ex  p.  Riebeling,  (1895)  70  Fed. 
Rep.  310.  See  also  U.  S.  r.  Queen,  (1900) 
105  Fed.  Rep.  269. 
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3.  Power  to  Punish  for  Contempt.  —  The  power  of  a  tturt  to  make  an  order 
carries  with  it  the  equal  power  to  punish  for  a  disobedience  of  that  order,  and 
the  inquiry  as  to  the  cftrestioti  of  disobedience  hm  been,  from  time  immemorial, 
the  special  function  of  the  court. 

In  re  Debs,  (1896)  1£8  tJ.  S.  594,  denying  ing  a  i ribiiflal  as  a  court,  The  common  law  can- 

a  petition  for  a  writ  of  habeas  corpus  on  not  be  resorted  to  for  aid  in  giving  jurisdfc- 

reviewing.     U.   S.  i>.  Debs.    (1804  >   64  Fed.  tion  fn  the  courts  of  the  United  States,  but 

Rep.  724.     See  sec.  726,  R.   S.  TJ.   S.,  Fed.  only  in  deciding  certain  questions  after  juris- 

Stats.  AnnolL,  vol.  4,  p.  534.  diction  is  otherwise  obtained.    U.  S.  v.  New 

to-  — *>,«^*^  ♦*  _m-w  *_  — ***— ««.  la  Bedford  Bridge,  (1847)  1  Woodb.  &  M.   (U. 

Congress' Has  the  Bight  to  limit  the  power  of  the  federal  courts-  to  punish  for 
contempt 

Em  p.  Ponlsun,  (1890)   19  Fed,  Cat,  No.  ooutentyt.    TWf  was  aft  excrete  of  the  judi- 

11,350.      '  oaal  .power  of  the  United  States,  which,  under 

•  the  Constitution,  could  not  be  intrusted  to 

CommiMMntr    cannot    bo    invested    with  an  officer  appointed  and  holding  his  office  in 

power.  —  Congress  has  not  the  power  to  in-  the   manner    in   which   these   commissioners 

yest  a  commissioner  with  the  authority,  in  a  wer*  appointed  and  held  thei*  offices.    Ex  p. 

proceeding  originally  instituted  before  him,  to  Doll,  (1870)  7  Phila.  (Pa.)  595,  7  Fed.  Cas. 

summarily  commit  a  citizen  for  an  alleged  No.  3,968. 

4.  Ho  Supervising  Pdffef  over  Administrative  Departments,—  The  courts  hare 

no  general  supervising  power  over  the  proceedings  and  action  of  the  various 

administrative  departments  of  government. 

Keim  t>.  TJ.  8.,  (1000)   177  U.  S.  293,  df-      71;  Astram  v.  Hammond,  (1842)   2  McLean 
firming    (1898)    33  Ct.   CI.   174.     See  Also       (U.  SO   107,  2  Fed,  Cas.  No.  596, 
Georgia  V.  Stanton,  (1887)  6  Wall.  (O.  S.) 

5.  Interference  by  Political  Department  with  Judicial  Power.  —  There  is  no 

power  in  the  executive  government  to  revise  and  reverse  the  judgments  of  the 

prize  or  other  courts  of  law  of  the  United  States,  or  to  criticise  and  condemn  ' 

their  supposed  errors. 

Captures  on  The  Rio  Grande,   (1864)    11      has  so  legal  power  to  annul  or  alter  the 

Op.  Atty.-Gen,  117.  judgment  of  a  court  of  law,  and  the  attorney- 

««_    *      x.A  A.  *  ,         ,_  »xx  a      general  will  not,  at  the  request  of  the  eecre- 

The  ConsUtution  and  laws  have  committed      ^  <*  Btaie    ^,Ve  „  ^>inkm         to   fhe 

to  the  admiralty  conrts  exclusive  jurisdiction  BUffl€iell0T  0f  the  grounds  on  which  such  a 

of  a  case  in  admiralty,  and  when  such  a  judgment  was  baaed.     The  Teresita's  Case, 

court  has  ordered  a  vessel  libeled  for  viola-  (1862)  10  Op.  Atty.-Gen.  347. 
tion   of  the  neutrality  laws  to  be  released 

on  bond,  all  opportunity  as  well  a*  right  Tiw  attorney-general  has  no  such  official 

on  the  part  of  the  government  to  object  or  relation  to  the  judge  of  a  United  States  Dia- 

resist  is  terminated,  and  the  exeeutive  de-  trict  Court  a«  would  warrant  him  in  asking 

partment  of  the  government  is  without  power  °*  the  judge  an  explanation  of  any  transac- 

to  interfere.     The    Meteor,    (1866)    12    Op.  tiofl  in  which,  hating  lawful  jffrisdict ion,  ho 

Attv-Gen  2  na8  Deen  judicially  engaged.    Extradition  of 

*'  Trangott  Muller,    (1863)    10  Op.  Atty.-Gen. 

The  political  department  of  the  government  501. 

V.  iHPOsmo  Judicial  ob  Nonjudicial  Duties  oir  M*  (Jousts  —  l.  Reviewing 
Nonjudicial  Proceedings  —  a.  In  Gunebai,.  —  Congress  may  provide  for  the 
review  of  the  action  of  commissions  and  boards  created  by  it,  exercising  only 
qrMosi-judicial  powers,  by  the  transfer  of  their  proceedings  and  decisions, 
denominated  appeals  for  want  of  a  better  term,  to  judicial  tribunals  for 
examination  and  determination  de  novo/ 

Stephens  v.  Cherokee  Nation,  (18&0)  174  U.  S.  477* 
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6.  Of  Special  Duties  Imposed  on  Judge  under  a  Treaty.  *—  An  Act 
of  Congress,  in  order  to  carry  out  the  provisions  of  a  treaty,  authorized  the 
judgment  of  the  superior  courts  established  at  St  Augustine  and  Pensacola 
respectively  to  receive  and  adjust  all  claims  arising  within  their  respective 
jurisdictions  agreeably  to  the  provisions  of  the  treaty,  and  by  a  further  special 
law  authorized  the  district  judge  of  the  United  States  for  the  northern  district 
of  Florida  to  receive  and  adjudicate  the  claims  of  certain  persons.  It  was 
held  that  such  a  tribunal  was  not  a  judicial  one  and  that  the  Act  of  Congress 
did  not  intend  to  make  it  one,  nor  were  the  powers  exercised  by  the  district 
judge  judicial  in  their  nature,  and  such  a  proceeding  could  not  be  reviewed  by 
the  United  States  Supreme  Court. 

U.  S.  v.  Ferreira,  (1851)   13  How.   (U.  8.)  48. 

c.  Of  Board  of  Land  Commissioners.  — ■  The  Act  of  March  3,   1851, 

established  a  board  of  land  commissioners  to  settle  private  land  claims  in 

California,  and  provided  for  a  review  of  the  decision  by  the  District  Court  on 

petition  of  the  claimant  or  the  district  attorney,  on  behalf  of  the  United  States. 

Upon  objection  that  as  this  board,  as  organized,  was  not  a  court  under  the 

Constitution,  and  could  not,  therefore,  be  invested  with  any  of  the  judicial 

powers  conferred  upon  the  general  government,  the  law  prescribing  an  appeal 

to  the  District  Court  from  the  decision  of  the  board  of  commissioners  was 

unconstitutional,  the  court  said  that  the  suit  in  the  District  Court  was  to  be 

regarded  as  an  original  proceeding,  the  removal  of  the  transcript,  papers,  and 

evidence  into  it  from  the  board  of  commissioners  being  but  a  mode  of  providing 

for  the  institution  of  the  suit  in  that  court. 

U.  8.  t?.  Ritchie,  (1854)   17  How.  (U.  8.)  cided   by   the   board   of  commissioners,   but 

533,  wherein  the  court  said :     "  The  transfer,  hears  the  case  de  novo,  upon  the  papers  and 

it  is  true,  is  called  an  appeal;  we  must  not,  testimony  which   had   been   used   before   the 

however,  be  misled  by  a  name,  but  look  to  board,  they  being  made  evidence  in  the  Dis- 

the  substance  and  intent  of  the  proceeding.  trict  Court;  and  also  upon  such  further  evi- 

The  District  Court  is  not  confined  to  a  mere  dence  as  either  party  may  see  fit  to  produce." 
reexamination  of  the  case  as  heard  and  de- 

d.  Of  Interstate  Commerce  Commission.  —  The  Act  of  Congress  creat- 
ing the  interstate  commerce  commission  has  not  attempted  to  confer  upon  the 
courts  nonjudicial  functions.  A  court  is  not  made,  by  the  Act,  the  mere 
executioner  of  the  commissioners'  order  or  recommendation  so  as  to  impose  upon 
the  court  a  nonjudicial  power.  A  suit  is,  under  the  provisions  of  the  Act, 
tn  original  and  independent  proceeding  in  which  the  commission's  report  is 
made  prima  facie  evidence  of  the  matters  or  facts  therein  stated.  The  court 
is  not  confined  to  a  mere  re-examination  of  the  case  as  heard  and  reported  by 
the  commission,  but  hears  and  determines  the  case  de  novo,  upon  proper  plead- 
ings and  proofs,  the  latter  including  not  only  the  prima  facie  facts  reported 
by  the  commission,  but  all  such  other  and  further  testimony  as  either  party  may 
introduce,  bearing  upon  the  matters  in  controversy. 

Kentucky,  etc.,  Bridge  Co.  t>.  Louisville,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep'.  614. 

2.  Issue  of  SubpoBnas  in  Aid  of  Administrative  Examinations.  —  An  Act  of 

Congress  authorizing  the  interstate  commerce  commission  to  invoke  the  aid 
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of  any  court  of  the  United  States  in  requiring  the  attendance  of  witnesses, 
and  the  production  of  documents,  books,  and  papers,  is  valid. 

(1894)  154  U.  S.  489,  as  to  conferring  upon 
the  courts  power  to  enforce  subpoenas  issued 
by  the  interstate  commerce  commission. 


Interstate  Commerce  Commission  v.  Brim- 
son,  (1894)  154  U.  S.  489,  wherein  the  court 
said:  "We  are  of  opinion  that  a  judgment 
of  the  Circuit  Court  of  the  United  States 
determining  the  issues  presented  by  the  peti- 
tion of  the  interstate  commerce  commission, 
and  by  the  answers  of  the  appellees,  will  be  a 
legitimate  exertion  of  judicial  authority  in 
a  case  or  controversy  to  which,  by  the  Con- 
stitution, the  judicial  power  of  the  United 
States  extends.  A  final  order  by  that  court 
dismissing  the  petition  of  the  commission,  or 
requiring  the  appellees  to  answer  the  ques- 
tions propounded  to  them,  and  to  produce 
the  books,  papers,  etc.,  called  for,  will  be  a 
determination  of  questions  upon  which  a 
court  of  the  United  States  is  capable  of  act- 
ing and  which  may  be  enforced  by  judicial 
process.  If  there  is  any  legal  reason  why 
appellees  should  not  be  required  to  answer 
the  questions  put  to  them,  or  to  produce  the 
books,  papers,  etc.,  demanded  of  them,  their 
rights  can  be  recognized  and  enforced  by  the 
court  below  when  it  enters  upon  the  consid- 
eration of  the  merits  of  the  questions  pre- 
sented by  the  petition." 

Congress  may  authorize  the  courts  to  en- 
force subpoenas  applied  for  by  the  pension 
bureau,  to  compel  witnesses  to  appear  and 
testify  before  executive  officers  on  the  subject 
of  pension  claims,  and  in  this  respect  the 
Act  of  July  15,  1882,  is  valid.  In  re  Gross, 
(1897)  78  Fed.  Rep.  107,  following  Inter- 
state   Commerce    Commission    v.    Brimson, 


"In  the  case  of  In  re  McLean,  (1888)  37 
Fed.  Rep.  048,  Mr.  District  Judge  Benedict, 
upon  an  application  made,  by  a  commissioner 
of  pensions  for  a  subpoena  under  these  Acta, 
refused  the  subpoena,  upon  the  ground  that 
Congress  did  not  have  the  power  to  invoke 
the  aid  of  the  courts  in  a  purely  executive 
examination  pending  in  an  executive  depart- 
ment of  the  government.  For  this  he  stated 
as  authority  the  judgment  of  Mr.  Justice 
Field  in  Matter  of  Pacific  R.  Commission, 
(1887)  32  Fed.  Rep.  241,  in  which  substan- 
tially the  same  ruling  was  made.  Subse- 
quently, the  same  ruling  was  made  by  Mr.  Cir- 
cuit Judge  Gresham  in  In  re  Interstate  Com- 
merce Commission,  53  Fed.  Rep.  476.  It  is 
contended  by  the  district  attorney  that  these 
decisions  have  been  overruled  by  the  case  of 
Interstate  Commerce  Commission  t?.  Brimson, 
(1894)  154  U.  S.  447.  Possibly,  in  some  re- 
spects, these  decisions  are  inconsistent  with 
each  other,  and  it  may  be  said  that  the 
power  of  Congress  to  authorize  an  adminis- 
trative commission  to  invoke  the  aid  of  the 
courts  in  compelling  the  production  of  wit- 
nesses and  documentary  evidence  before  the 
commission  for  the  purposes  of  their  exami- 
nations, and  the  punishment  of  such  wit- 
nesses for  false  swearing  and  perjury,  has 
been  established  by  the  Brimson  case,"  U. 
S.  t>.  Bell,  (1897)  81  Fed.  Rep.  847. 


3.  Appointment  of  Supervisors  of  Election.  —  An  Act  of  Congress  requiring 
the  Circuit  Courts  to  appoint  supervisors  of  election  is  not  unauthorized  as 
imposing  upon  the  Circuit  Courts  dilities  not  judicial. 


Ex  p.  Siebold,  (1879)  100  U.  S.  397. 

An  Act  of  Congress  providing  that  "  when- 
ever in  any  city  or  town  having  upwards  of 
twenty  thousand  inhabitants,  there  are  two 
citizens  thereof,  or  whenever  in  any  county 
or  parish,  in  any  congressional  district,  there 
are  ten  citizens  thereof,  in  good  standing, 
who  prior  to  any  registration  of  voters  for 
an  election  for  representative  or  delegate  in 
the  Congress  of  the  United  States,  or  prior 
to  any  election  at  which  a  representative  or 
delegate  in  Congress  is  to  be  voted  for,  may 
make  known,  in  writing,  to  the  judge  of  the 
Circuit  Court  of  the  TJnited  States  for  the 
circuit  wherein  such  city  or  town,  county  or 


parish,  is  situated,  their  desire  to  have  such 
registration,  or  such  election,  or  both, 
guarded  and  scrutinized,  the  judge,  within 
not  less  than  ten  days  prior  to  the  registra- 
tion, if  one  there  be,  or  if  no  registration  be 
required,  within  not  less  than  ten  days  prior 
to  the  election,  shall  open  the  Circuit  Court 
at  the  most  convenient,  point  in  the  circuit," 
is  not  unconstitutional  as  imposing  upon  the 
judiciary  nonjudicial  duties.  If  the  Act  com- 
manded the  court  to  supervise  the  elections 
it  would  be  invalid,  but  the  command  is  that 
the  court  shall  appoint  others  to  perform  that 
dutv.  Matter  of  Sundry  Citizens,  etc.,  (1878) 
2  Flipp.  (U.  S.)  228,  23  Fed.  Cas.  No. 
13,628. 


4.  To  Fix  Rates  and  Tolls.  —  An  Act  of  Congress  providing  that  railway 
companies  shall  have  the  right  of  passage  over  a  bridge  "  under  and  upon  such 
terms  and  conditions  as  shall  be  prescribed  by  the  District  Court  of  the  United 
States  for  the  northern  district  of  New  York,  upon  hearing  the  allegations  and 
proofs  of  the  parties,  in  case  they  shall  not  agree,"  is  not  invalid  as  conferring 
upon  a  United  States  court  other  than  judicial  functions. 
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Canada  Southern  R.  Co.  v.  International  allegations  of  the  parties,  the  inference  is 

Bridge  Co.,   (1881)   8  Fed.  Rep.  191,   (1880)  cogent  that  the  tribunal  is  to  proceed  accord- 

7  Fed.  Rep.   653,   wherein   the   court   said:  ing  to  the  settled   principles  which   control 

"  If  the  Act  provides  for  a  determination  of  judicial    action ;    it    is    not    to    exercise   an 

the  terms   and   conditions   upon   which   the  arbitrary  discretion,  but  a  judicial  discretion ; 

railway  companies  may  use  the  bridge  in  case  it  is  to  ascertain  the  rights  of  the  parties  by 

tbe  parties  fail  to  agree,  inasmuch  as  this  evidence,  and  to  adjudicate  upon  them  under 

determination  is  committed  by  the  Act  to  a  the  sanctions  of  precedent  and  in  conformity 

judicial  tribunal  upon  hearing  the  proofs  and  with  established  rules  of  law." 

5.  Rule  of  Court  as  to  Appointing  Examiners  in  Another  District. —  It  waa  not 

unconstitutional  for  the  Supreme  Court,  under  the  Acts  of  Congress  empower- 
ing the  Supreme  Court  to  prescribe  and  regulate  the  forms  and  modes  of  taking 
and  obtaining  evidence  in  equity  and  admiralty  cases,  to  adopt  the  sixty-seventh 
equity  rule  authorizing  the  courts  to  appoint  examiners  to  take  testimony  in 
another  district  and  circuit,  and  giving  the  court  within  that  other  district 
power  to  compel  the  witness  to  attend  and  take  oath  before  the  examiner. 

White  r.  Toledo,  etc.,  R.  Co.,  (C.  C.  A.  1897)  79  Fed.  Rep.  133.  See  Arnold  v.  Chese- 
brough,  (1888)   35  Fed.  Rep.  16. 

71  Exercise  of  Judicial  Fuvctiovs  bt  Otheb  Bepabtxevts  —  1.  Assump- 
tion by  Congress  —  a.  Prescribing  Ruxb  of  Decision.  —  The  provision  of  the 
Act  of  July  12,  1870,  "  that  whenever  any  pardon  shall  have  heretofore  been 
granted  by  the  President  to  any  person  bringing  suit  in  the  Court  of  Claims 
for  the  proceeds  of  abandoned  or  captured  property  under  the  Act  of  March 
12,  1863;  and  such  pardon  shall  recite,  in  substance,  that  such  person  took 
part  in  the  late  rebellion,  or  was  guilty  of  any  act  of  rebellion  against,  or 
disloyalty  to,  the  United  States,  and  such  pardon  shall  have  been  accepted,  in 
writing,  by  the  person  to  whom  the  same  issued,  without  an  express  disclaimer 
of  and  protestation  against  such  fact  of  guilt  contained  in  such  acceptance, 
such  pardon  and  acceptance  shall  be  taken  and  deemed  in  such  suit  in  the 
said  Court  of  Claims,  and  on  appeal  therefrom,  conclusive  evidence  that  such 
person  did  take  part  in  and  give  aid  and  comfort  to  the  late  rebellion,  and  did 
not  maintain  true  allegiance  or  consistently  adhere  to  the  United  States,  and 
on  proof  of  such  pardon  and  acceptance  the  jurisdiction  of  the  court  in  the 
case  shall  cease,  and  the  court  shall  forthwith  dismiss  the  suit  of  such  claimant," 
was  held  to  be  unconstitutional. 

U.  S.  v.  Klein,  (1871)  13  Wall.  (U.  S.)  Can  it  prescribe  a  rule  in  conformity  with 
147,  wherein  the  court  said :  "  We  must  which  the  court  must  deny  to  itself  the 
think  that  Congress  has  inadvertently  passed  jurisdiction  thus  conferred  because  and  only 
the  limit  which  separates  the  legislative  from  because  its  decision,  in  accordance  with  set- 
toe  judicial  power.  It  is  of  vital  importance  tied  law,  must  be  adverse  to  the  government 
that  these  powers  be  kept  distinct.  The  Con-  and  favorable  to  the  suitor?  This  question 
vtitution  provides  that  the  judicial  power  of  seems  to  us  to  answer  itself."  See  also 
the  United  States  shall  be  vested  in  one  Su-  Witkowski's  Case,  (1871)  7  Ct.  CI.  307, 
prnne  Court  and  such  inferior  courts  as  the  wherein  it  was  said :  "  It  may  be  noted 
Congress  shall  from  time  to  time  ordain  and  here  that  this  part  of  the  decision,  which 
establish.  The  same  instrument,  in  the  last  received  the  unanimous  assent  of  all  the 
elause  of  the  same  article,  provides  that  in  judges  of  the  Supreme  Court  in  a  suit  where 
all  cases  other  than  those  of  original  juris-  the  nature,  functions,  powers,  and  duties  of 
diction,  '  the  Supreme  Court  shall  have  ap-  the  Court  of  Claims  necessarily  formed  the 
pellate  jurisdiction  both  as  to  law  and  fact,  foundation  of  the  whole  case,  -overrules  by 
with  such  exceptions  and  under  such  regula-  necessary  implication  some  of  the  very 
tions  as  the  Congress  shall  make/  Congress  questionable  utterances  that  found  their 
has  alreadV  provided  that  the  Supreme  way  into  the  opinion  of  that  court  in  the 
Court  shall  have  jurisdiction  of  the  judg-  earlier  case  of  De  Groot  t\  U.  S.,  (1866)  5 
menta  of    the  Court  of  Claims   on  appeal.  Wall.    (U.   S.)    432.    It  is   not   possible  to 
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reconcile  the  present  decision,  that  the  legis-  violation  of  constitutional  right.  Ross  v. 
lature  may  not  'prescribe  rules  of  decision       U.  S.,  (1896)  8  App.  Cas.  (D.  C.)   37. 

SJfJIS?  ,2SSt«-f  i^wKe         Al-e.ce  of  nUin*  en  ?ot*»  deemed  **L 

#A»«.1«  ^;A4.,m  *w  *  r?r««»«oo  l,- J ,  *i.r  J^-l.. »  — lt  1S  not  an  unconstitutional  assumption 
former  dictum  that    Congress  has  the  power  c    .    »•  •  i    #„«„i.;^„„   *^_   *u«   «*„*.,*«  v.*   . 

«*«  «,««««k~  +u«  »«i«  £,  mk;Au  «„«iT  «-„«-  °*   judicial   functions   for   the   statute  of   a 

to  prescribe  the  rule  by  which  such  cases  *^^4.^„  *«  ««^«^j«  *u»*  ;«  ~»»~  +uA..A  «u«n 

M..w  w»  ,i«*«««»;«^i  >  :«  *u:„  ~ -*.      * «-  ~-«_  territory  to  provide  that  in  case  there  shall 

may  be  determined     in  this  court;      or  pre-  ,      _^  ...i;„_  ~«.   «   M*u.:A..   *,*«  -   ««™.  ^.i 

•i     .  i_  ,,       .  .  r,  be  no  ruling  on  a  motion  for  a  new  trial 

^  Z^f^rol^Z^^^  ^tF  ««ring  th*  term  at  which  it  was  filed,  then 
ZZ jlSf  ♦  ihp  ^^L^ELfTP"  a  JUdg"  the  motion  shall  be  denied  and  the  questions 
ment  against  the  government.  thftt  ^  haye  hm  ^.^  therebyH8hall  ^ 

An  Act  of  Congress  which  seeks  to  direct  subject  to  review  by  the  Supreme  Court  as 

the  judiciary  in  the  judgment  which  it  should  if  said  motion  had  been  overruled  and  excep- 

render,    and    to   direct   a    readjudication    of  tions   thereto   reserved   and   entered   on   the 

that    which    had    already    been    adjudicated  minutes  of  the  court.    James  v.  Appel,  (1904) 

according  to   law,   is   a   plain   invasion   and  192  U.  S.  135. 

b.  Prescribing  Rules  of  Evidence.  —  The  provision  in  the  statute  creat- 
ing the  interstate  commerce  commission,  making  the  findings  of  the  commission 
prima  facie  evidence  in  subsequent  judicial  proceedings,  is  not  open  to  valid 
constitutional  objection.  Such  a  provision  merely  prescribes  a  rule  of  evidence 
clearly  within  well-recognized  powers  of  the  legislature,  and  in  no  way 
encroaches  upon  the  court's  proper  function. 

Kentucky,  etc.,  Bridge  Go.  v.  Louisville,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep.  614. 

c.  Prescribing  Forms  of  Proceedings.  —  Congress  possesses  the  sole  right 
to  say  what  shall  be  the  forms  of  proceedings,  either  in  equity  or  at  law,  in  the 
courts  of  the  United  States,  and  in  what  cases  an  appeal  shall  be  allowed  or  not. 
It  is  a  matter  of  sound  discretion,  and  to  be  exercised  by  Congress  in  such  a 
manner  as  shall  in  its  judgment  best  promote  the  public  convenience  and  the 
true  interests  of  the  citizens. 

Exp.  New  Orleans  City  Bank,  (1845)  3  tion  in  cases  coming  within  the  Constitution. 
How.  (U.  S.)  317.  The   power  to   ordain  and  establish   carries 

with  it  the  power  to  prescribe  and  regulate 

Congress  has  the  power  to  establish  Cir-  the  modes  of  proceeding  in  such  courts, 
cuit  and  District  Courts  in  any  and  all  the  Livingston  i?.  Story,  (1835)  9  Pet.  (U.  S.) 
states,  and  confer  on  them  equitable  jurisdic-      655. 

Congress  Hay  Confer  upon  tho  Courts  Power  to  Hake  Alterations  and  additions  in  process 

as  well  as  in  the  modes  of  proceeding  in  suits.    The  power  to  alter  and  add  to 

the  process  and  modes  of  proceeding  in  a  suit  embraces  the  whole  progress  of 

such  suit,  and  every  transaction  in  it  from  its  commencement  to  its  termination, 

and  until  the  judgment  shall  be  satisfied. 

Wayman  v.  Southard,    (1825)    10  Wheat.  of  section  862,  R.  S.,  empowering  a  court  to 

(U.  S.)  1;  U.  S.  Bank  v.  Halstead,  (1825)  10  appoint  an  examiner   to  take  testimony   in 

Wheat.  (U.  S.)  51;  Beers  v.  Haughton,  (1835)  another  district  and  circuit,  and  giving  the 

0  Pet.    (U.  S.)    359.     See  also  White  r.  To-  United  States  courts  within  that  other  dis- 

ledo,  etc.,  R.  Co.,    (C.  C.  A.  1897)    79  Fed.  trict    authority    to    compel    the    witness    to 

Rep.  133,  as  to  the  validity  of  a  rule  of  the  attend  and  take  an  oath  before  the  examiner. 
Supreme  Court,  adopted  under  the  authority 

d.  Authorizing  Service  of  Process  in  or  out  of  District.  —  There  is 
nothing  in  the  Constitution  which  forbids  Congress  to  enact  that,  as  to  a  class  of 
cases  or  a  case  of  special  character,  a  Circuit  Court  —  any  Circuit  Court  —  in 
which  the  suit  may  be  brought,  shall,  by  process  served  anywhere  in  the  United 
States,  have  the  power  to  bring  before  it  all  the  parties  necessary  to  its  decision. 
Whether  parties  shall  be  compelled  to  answer  in  a  court  of  the  United  States 
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wherever  they  may  be  served,  or  shall  only  be  bound  to  appear  when  found 
within  the  district  where  the  suit  has  been  brought,  is  merely  a  matter  of  legisla- 
tive discretion,  which  ought  to  be  governed  by  considerations  of  convenience, 
expense,  etc.,  but  which,  when  exercised  by  Congress,  is  controlling  on  the  courts. 
U.  S.  v.  Union  Pacific  R.  Co.,  (1878)  08  U.  S.  604. 

e.  Authorizing  Executions  to  Issue  on  Judgments. 

See  under  the  last  clause  of  section  8,  Arti-  Constitution  in  the  government  of  the  United 

cie  I.,  giving  to  Congress  the  power  "  to  make  States  or  in  any  department  or  officer  thereof/' 

all  laws  which  shall  be  necessary  and  proper  Power  to  authorize  executions   to  issue  on 

for  carrying   into    execution    the    foregoing  judgments,  8  Fed.  Stat.  Annot.  682. 
powers,  and  all  other  powers  vested  by  this 

/.  Providing  foe  Appeals  to  Operate  Retrospectively.  —  An  Act  of 
Congress  extending  the  remedy  by  appeal  to  the  Supreme  Court  to  act  retro- 
spectively is  not  invalid  as  an  invasion  of  the  judicial  domain,  and  destructive 
of  vested  rights. 

Stephens  v.  Cherokee  Nation,    (1899)    174  discharge  of  offenders,  or  direct  what  Bteps 

U.  S.  477,  wherein  the  court  said:     "While  shall  he  taken  in  the  progress  of  a  judicial 

it  is  undoubtedly  true  that  legislatures  can-  inquiry,  the  grant  of  a  new  remedy  by  way 

not  set  aside  the  judgments  of  courts,  com-  of    review   has   been   often    sustained   under 

pel  them    to    grant   new   trials,    order    the  particular  circumstances." 

g.  Prescribing  Qualifications  fob  Admission  to  the  Bab.  —  Congress 

has  not  the  right  to  prescribe  qualifications  to  persons  who  desire  admission  to 

the  bar  of  the  national  courts  as  attorneys  or  counselors. 

In  re  Shorter,    ( 1865 )    22  Fed.   Cas.  No.  however,  is  not  an  arbitrary  and  despotic  one, 

12,811,   citing    Ex    p.    Secombe,    (1856)     19  to  be  exercised  at  the  pleasure  of  the  court, 

How.    (U.   S.)    9,   in   which   case   the  court  or  from  passion,  prejudice,  or  personal  hos- 

aid:    "It  has  been  well  settled,  by  the  rules  tility;    but  it   is  the  duty  of  the  court  to 

and  practice  of  common-law  courts,  that  it  exercise  and  regulate  it  by  a  sound  and  just 

rests  exclusively  with  the  court  to  determine  judicial   discretion,   whereby  the  rights  and 

who  is  qualified  to  become  one  of  its  officers  independence  of  the  bar  may  be  as  scrupu- 

as  an  attorney  and  counselor,  and  for  what  lously  guarded  and  maintained  by  the  court 

cause  he  ought  to  be  removed.    The  power,  as  the  rights  and  dignity  of  the  court  itself." 

h.  Investigation  of  Affaibs  of  Debtoe  of  United  States.  —  A  resolu- 
tion of  the  House  of  [Representatives  authorizing  an  investigation  by  the  House 
into  the  affairs  of  a  debtor  of  the  United  States  was  in  excess  of  the  power 
conferred  on  that  body  by  the  Constitution. 

Kilbourn  v.  Thompson,   (1880)    103  U.  S.  directed  to  make  was  judicial  in  its  charac- 

196,  wherein  the  court  said:     "The  Consti-  ter,  and  could  only  be  properly  and  success- 

tution  declares  that  the  judicial  power  of  the  fully  made  by  a  court  of  justice,  and  if  it 

United  States  shall  be  vested  in  one  Supreme  related  to  a  matter  wherein  relief  or  redress 

Court,  and   in   such   inferior   courts   as   the  could  be  had  only. by  a  judicial  proceeding, 

Congress  may  from  time  to  time  ordain  and  we  do  not,  after  what  has  been  said,  deem  it 

establish.     If  what  we  have  said  of  the  divi-  necessary  to  discuss  the  proposition  that  the 

rion  of  the  powers  of  the  government  among  power    attempted    to   be    exercised   was    one 

the    three    departments    be    sound,    this    is  confided  by  the  Constitution  to  the  judicial 

equivalent  to  a  declaration  that  no  judicial  and  not  to  the  legislative  department  of  the 

power   is   vested  in  the  Congress  or   either  government.    We  think  it  equally  clear  that 

branch  of  it,  save  in  the  cases  specifically  the    power    asserted    is    judicial    and    not 

enumerated  to  which  we  have  referred.     If  legislative." 
the  investigation  which  the  committee  was 

i.  Prescribing  Conditions  to  Recovery  Against  the  Government.  — 
The  Constitution  vests  no  judicial  power  in  Congress,  and  Congress  cannot 
award  a  new  trial  judicially  nor  reverse  the  judgment  of  a  court  of  justice ;  but 
Congress,  as  defendant,  may  consent  to  a  second  action,  and  may  waive  a  techni- 
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oal  defense  and  may  impose  conditions  upon  the  claimant.  The  United  States 
cannot  be  sued  without  their  consent,  but  their  consent  may  be  given  by  Con- 
gress as  well  to  a  second  action  as  to  a  first  Hence  a  joint  resolution  of 
Congress  re-referring  a  claim  for  the  decision  of  the  Court  of  Claims  "in 
accordance  with  the  principles  of  equity  and  justice,"  with  a  proviso  that  the 
court  shall  not  render  judgment  beyond  a  certain  amount*  is  to  be  construed  as 
the  consent  of  the  defendant  to  a  second  action  and  its  waiver  of  a  former 
technical  defense.  The  claimant,  by  bringing  his  second  action  and  setting  up 
the  joint  resolution,  consents  to  its  conditions. 

Nock's  Case,  (1866)  2  Ct.  CI.  451. 

2.  Imposed  on  Executive  and  Administrative  Officers  —  a.  In  General. — 
Congress  can  neither  withdraw  from  judicial  cognizance  any  matter  which, 
from  its  nature,  is  the  subject  of  a  suit  at  the  common  law,  or  in  equity,  or 
admiralty;  nor,  on  the  other  hand,  can  it  bring  under  the  judicial  power  a 
matter  which,  from  its  nature,  is  not  a  subject  for  judicial  determination.  At 
the  same  time  there  are  matters,  involving  public  rights,  which  may  be  presented 
in  such  form  that  the  judicial  power  is  capable  of  acting  on  them,  and  which 
are  susceptible  of  judicial  determination,  but  which  Congress  may  or  may  not 
bring  within  the  cognizance  of  the  courts  of  the  United  States>  as  it  may  deem 
proper. 

Murray  v.  Hoboken  Land,  etc.,  C<x,  (1855)  this    'judicial   potfer'  1b  to   extend   to   all 

18  How.  (U.  S.)  274.  'cases/    in    law    and   equity,    arising    under 

"  It  iB  manifest,  we  think,  that  by  the  term  the  Constitution,  etc.     It  was  not  intended 

'  judicial  power '  is  here  meant  that  power  hY  the  general  terms  here  employed  to  deny  to 

with  which  the  courts  are  to  be  clothed  for  the  other  departments  the  exercise  of  powers 

the  purpose  of  the  trial  and  determining  of  *n  their  nature  judicial,  if  essential  to  render 

causes.    The  judges  of  these   courts   are  to  the  powers  expressly  delegated  tothemeffec- 

hold  their  offices  during  good  behavior;  and  tual."    Em  p.  Gist,  (1856)  26  Ala.  162. 

b.  On  Judges  in  Nonjudicial  Capacity.  —  Congress  may  by  law  impose 
duties  upon  executive  and  ministerial  officers  of  the  government,  which  require 
them  to  consider  and  determine  questions  of  law  and  of  fact,  but  in  so  doing  they 
do  not  exercise  judicial  power.  Such  duties  have  been  imposed  upon  judges, 
to  be  performed  out  of  the  course  of  the  courts ;  and  their  decisions,  although, 
judicial  in  nature,  are  held  not  to  have  been  made  in  the  exercise  of  judicial 
power  under  the  Constitution. 

State  tf.  Sullivan,   (1892)   50  Fed.  Rep.  599. 

c.  Giving  President  Power  to  Bemuse  to  Accept  Condemned  Prop- 
erty. —  An  Act  of  Congress  providing  for  the  condemnation  of  land  for 
public  uses  is  not  unconstitutional  because  it  provides  that  the  values  fixed  by 
the  commission  are  not  to  be  paid  unless  the  President  shall  decide  the  same 
to  be  reasonable.  The .  President  is  given,  by  the  Act,  no  power  to  take  the 
property  against  the  verdict  of  the  assessors;  he  is  only  vested  with  authority 
either  to  acquiesce  in  their  judgment  or  to  decline  to  accept  the  propprty. 

U.  S.  t?.  Cooper,  (1891)  20  D.  C.  104. 

d.  Whether  Bridge  Is  an  Obstruction  to  Navigation.  —  An  Act  of 
Congress  which  does  not  delegate  to  the  secretary  of  war  all  the  power  of 
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Congress  in  regard  to  the  construction  of  bridges  over  navigable  Waters,  and 

to  declare  where  bridges  shall  be  built,  but  delegates  the  power  only  to  determine 

whether  an  existing  bridge  is  an  unreasonable  obstruction  to  navigation,  and  to 

direct  the  manner  in  which  the  injury  can  be  obviated,  is  not  invalid  as  a 

delegation  of  judicial  power  to  an  administrative  officer. 

E.  A.  Chatfield  Co.  v.  New  Haven,  (1901)  fact,    essentially    judicial,    may    be    raised 

110  Fed.  Rep.  793,  in  which  the  court  quoted  under  these   informations.    A  court  of   the 

with  approval  the  language  of  the  court  in  United   States  stands  always,   by  the  clear 

U.S.  v.  Moline,  (1897)  82  Fed.  Rep.  592,  on  provisions  of  the  Act,  between  the  decision 

a  similar  statute:     "'The  secretary  of  war  of  the  secretary  and  its  execution.     There  is, 

has  no  power  to  carry  out  his  decisions  re  therefore,  in  the  Act,  no  delegation  of  judi- 

ipecting  these   obstructions    except   through  cial  power  to  the  secretary  that  is  not  open 

a  court.    Any  question,  whether  of  law  or  to  review  in  the  courts/  " 


L>» 


e.  Identification  and  Deportation  of  Aliens.  —  Congress  has  power  to 

forbid  aliens  from  coming  within  the  borders  of  the  United  States,  and  can 

devolve  the  power  and  duty  of  identifying  and  arresting  such  persons,  and 

causing  their  deportation,  upon  executive  or  subordinate  officials. 

U.  S.  V.  Williams,  (1904)   194  U.  S.  291.  commit  to  executive  officers  appointed  by  the 

The  determination  of  aU  questions  of  fact  ^ad?  ^  departments  having  jurisdiction  of 

*uc  wsicxwuiauuu  ux  »u  huwuwub  wx  *au  immigration    and    interstate    commerce    the 

relatmg  to  controversies  between  the  United  determination  of  the  facts  on  which  the  citi- 

States  and   citizens  thereof  does  not  neces-  „nnauin    «*    m.:««o«,    ^™™„    «„«i„;„«.    *«. 

rt devolve  «.  o,  belong  to  the  judicial  ?£%„«  Jfr£  uS^taTs^pend" 

department  of  the  government.     There   are  Jn        S{      ^k    (1903)    126  Fw,   ^  3fl5 

veraies.     It    is   competent   for    Congress    to  .      p.       . 

/.  Power  to  Adjust  Claims  under  a  Treaty,  —  A  power  to  adjust 
claims  under  a  treaty  may  be  constitutionally  conferred  on  the  secretary  of  the 
treasury  as  well  as  on  the  commissioner,  but  such  a  power  is  not  judicial  in 
either  case  in  the  sense  in  which  judicial  power  is  granted  by  the  Constitution 
to  the  courts  of  the  United  States. 

U.  8.  v.  Ferreira,  (1851)  13  How.  (U.  S.)  48. 

g.  Use  of  Set-off  to  Judgment  Against  United  States.  —  Where  the 
government,  as  defendant*  has  sought  to  use  an  independent  demand  against 
the  claimant  by  way  of  set-off,  the  secretary  of  the  treasury  cannot  afterward 
use  it  to  reduce  a  judgment  recovered  by  the  claimant;  but  where  the  govern- 
ment did  not  set  up  in  the  suit  its  independent  cross-demand,  the  secretary  may 
assert  it  as  a  set-off  against  the  judgment  in  the  manner  provided  by  statute. 
In  the  former  case  his  action  would  be  an  unconstitutional  assumption  of 
judicial  power ;  in  the  latter,  constitutional  and  legal. 

Bonnafon's  Case,  (1878)  14  Ct.  CI.  484. 

K.  Issue  of  Distress  Warrant  by  Solicitor  of  Treasury.  —  The  issiie 
of  a  distress  warrant  by  the  solicitor  of  the  treasury  under  an  Act  of  Congress 
entitled  "  An  Act  providing  for  the  better  organization  of  the  treasury  depart- 
ment," was  held  not  to  be  void,  as  the  exercise  by  an  executive  department  of  a 
judicial  function. 

Murray  v.  Hoboken  Land,  etc.,  Co.,  (1855)  18  How.  (U.  S.)  274.  But  see  U.  S.  v.  Tav- 
ist, (1846)  3  McLean  (U.  a)  530,  28  Fed.  Cas.  No.  16,440. 
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i.  Determining  Disputable  Questions  under  Tariff  Act.  —  A  pro* 

vision  in  a  tariff  Act  which  leaves  the  decision  of  disputable  questions  with 

an  administrative  officer  rather  than  with  the  courts  is  not  unconstitutional. 

Cruikshank    v.    Bidwell,    (1898)    86    Fed.  legislation  is  similar  to  that  which  gives  to 

Hep.  7,  wherein  the  court  said:     "No  citi-  an  administrative  officer  the  power  to  deter- 

zen  of  the  United  States  has  a  vested  right  mine  finally  whether  an  alien  has  or  has  not 

to  import  teas,  if  Congress,  under  its  power  sufficient  property  to  be  allowed  to  enter." 

to  regulate  commerce,  prohibits  their  impor-  Decree    denying    motion    for    an    injunction 

tation.     And  if  that  body  chooses  to  admit  affirmed,   as    no    tenable    basis    for    equity 

only  those  teas  which  may  be  approved  by  interposition  was  shown,  (1900)  176  U.  S.  73. 
such  administrative  officer  as  it  selects,  the 

;\  Determining  Eight  to  Receive  Mail  Matter.  —  An  Act  of  Congress, 
the  effect  of  which  is  that  as  long  as  the  postmaster-general  is  satisfied  that  any 
one  is  engaged  in  one  of  the  schemes  or  enterprises  described  in  the  statute, 
the  person  so  engaged,  while  the  ordinary  mail  is  open  to  him  as  to  all  others 
for  the  receipt  or  transmission  of  ordinary  mail  matter,  shall  not  be  entitled 
to  receive  through  the  mail  either  the  registered  letters  or  money  orders 
provided  for  in  the  law,  is  not  invalid  as  an  attempt  to  clothe  the  postmaster- 
general  with  judicial  power. 

Dauphin  v.  Key,    (1880)    MacArthur  &  M.    (D.  C.)    205. 

k.  Imposing  Penalty  fob  Fraudulent  Tax  Valuation.  —  An  Act  of 
Congress  which  imposes  an  addition  of  one  hundred  per  cent,  to  the  income 
tax  of  a  citizen  as  a  penalty  for  the  "  return  of  a  false  or  fraudulent  list  or  valua- 
tion "  is  not  unconstitutional  as  conferring  on  the  assessor  judicial  power.  The 
Act  does  not  invest  the  assessor  with  power  to  "sentence"  anybody;  it  does 
not  even  allow  him  any  discretion  as  to  the  penal  increase  of  the  tax.  It 
authorizes  him  to  inquire  whether  the  return  is  false  or  fraudulent,  and  if  he 
so  finds,  requires  him  to  add  one  hundred  per  centum  to  the  tax.  This  is  not 
conferring  judicial  power  upon  him,  within  the  meaning  of  the  Constitution. 
It  is  simply  empowering  him  to  ascertain  a  fact,  according  to  which  he  is  to 
adjust  the  amount  of  the  tax  imposed  by  law. 

Doll  v.  Evans,  (1782)  9  Phila.  (Pa.)  364,  29  Leg.  Int.  (Pa.)  116,  7  Fed.  Cas.  No.  3,969. 

1.  Right  to  Collect  ob  Refund  Tonnage  Tax.  —  Section  3  of  the  Act 
of  July  5,  1884,  providing  "  that  the  commissioner  of  navigation  shall  be 
charged  with  the  supervision  of  the  laws  relating  to  the  admeasurement  of 
vessels,  and  the  assigning  of  signal  letters  thereto,  and  of  designating  their 
official  number;  and  on  all  questions  of  interpretation,  growing  out  of  the 
execution  of  the  laws  relating  to  these  subjects,  and  relating  to  the  collection 
of  tonnage  tax,  and  to  the  refunding  of  such  tax  when  collected  erroneously  or 
illegally,  his  decision  shall  be  final,"  is  not  invalid  as  investing  a  department 
officer  with  judicial  power. 

North  German  Lloyd  Steamship  Co.  v.  Hedden,  (1890)   43  Fed.  Rep.  19., 

VII.  Covtbol  of  Executive  Officebs  bt  Majtoaxtts  ob  Injunction  — 

The  judiciary  cannot  properly  interfere  with  executive  action  when  the  execu- 
tive officer  is  authorized  to  exercise  his  judgment  or  discretion;  it  is  only  in 
cases  where  the  executive  officer  has  to  perform  a  purely  ministerial  act  that 
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the  courts,  either  by  a  proceeding  in  mandamus  or  injunction,  can  direct  or 

control  the  performance  of  such  ministerial  act 

Dudley  v.  James,  (1897)  83  Fed.  Rep.  349.  S.)    498.     See  Hoover  v.  McChesney,  (1897) 

See  also  Gaines  v.  Thompson,  (1868)  7  Wall.  81  Fed.  Rep.  482. 
(U.S.)  347;  Taylor  v.  Kercheval,  (1897)  82 

Fed.  Rep.  497.  Though  the  matter  may  become  the  sub- 

«     .  ,       **     j  „   1A,    100  ject  of  judicial  inquiry,  while  it  is  pending 

See  infra,  Mandamus,  pp.  107,  123.  ^fore  ^  departntent,  and  the  officers  are 

From    enforcing    alleged    unconstitutional  bringing  to  bear  upon  it  their  own  judgment 

Uw. — The  President  cannot  be  restrained  by  and  discretion,  a  court  has  no  right  to  in- 

icjunction  from  carrying  into  effect  an  Act  terfere  with  their  action  by  injunction.    New 

of  Congress  alleged  to   be   unconstitutional.  Orleans    v.    Paine,    (1893)     147    U.    S.    261, 

Mississippi  v.  Johnson,   (1866)   4  Wall.   (U.  affirming  (1892)  61  Fed.  Rep.  833. 

A  Ministerial  Duty,  the  performance  of  which  may,  in  proper  cases,  be  required 
of  the  head  of  a  department*  by  judicial  process,  is  one  in  respect  to  which 
nothing  is  left  to  discretion.  It  is  a  simple,  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist,  and  imposed  by  law. 

Mississippi  f?.  Johnson,   (1866)   4  Wall.  (U.  S.)  498. 

Vm.  DnmnjTioH  of  Compeksatioh. —  A  specific  tax  by  the  United  States 

upon  the  salary  of  an  officer,  to  be  deducted  from  the  amount  which  otherwise 

would  by  law  be  payable  as  such  salary,  is  a  diminution  of  the  compensation 

to  be  paid  to  him,  which,  in  the  case  of  the  judges,  would  be  prohibited  by  the 

Constitution  of  the  United  States  if  the  Act  of  Congress  levying  the  tax  were 

passed  during  the  official  term  of  the  judge  concerning  whom  the  question 

should  arise. 

President  and  Judges  —  Tax  on  Salaries,      "  of  the  Supreme  and  inferior  courts  shall 
(1869)  13  Op.  Atty.-Gen.  162.  receive    for    their    services    a    compensation 


which  shall  not  be  diminished  "  does  not  ex- 
tend   to    territorial    i 

the  provision  which  declares  that  the  judges       ua'y'   1&  **•  U1*  A£A 


Territorial  courts  are  not  inferior  courts      .     ,,    .      +™u™.;„i    u*A~aa     vsat.*..'.    n«»« 
within  the  meaning  of  the  Constitution,  and       Vmnftis  £   rF  «4      * 


IX.  Tbvitbe  "  During  Good  Behavior."  —  Congress,  in  ordaining  and  estab- 
lishing "  inferior  courts,"  and  prescribing  their  jurisdiction,  must  confer  upon 
the  judges  appointed  to  administer  them  the  constitutional  tenure  of  office  — 
that  of  holding  "  during  good  behavior." 

Kentucky,  etc.,  Bridge  Co.  v.  Louisville,  the  territory  or  other  property  of  the  United 
etc.,  R.  Co.,   (1889)   37  Fed.  Rep.  612.  States."    These  judges,  being  then  officers  not 

covered  by  the  clause  fixing  the  tenure  of  the 

A  territorial  court  is  not  a  court  of  the  United  States  judges  "  during  good  behavior," 
United  States  in  the  sense  of  the  Constitu-  are  subject  to  the  same  incidents  as  to  re- 
tion,  but,  with  its  judges,  is  let  creation  of  moval  or  suspension  as  are  other  civil  officers 
Congress,  subject  to  the  will  of  that  body  appointed  by  the  President  after  confirmation 
exercised  under  the  power  given  it  to  "make  by  the  Senate.  Howard  v.  U.  S.,  (1887)  22 
all  needful  rules  and  regulations  respecting      Ct.  CI.  316. 
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"  The  judicial  power  shall  extend  to.  all  cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority;  —  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls ;  —  to  all  cases  of  admiralty  and  maritime  jurisdiction;  — 
to  controversies  to  which  the  United  States  shall  be  a  party;  —  to  controversies 
between  two  or  more  states;  —  between  a  state  and  citizens  of  another  state;  — 
between  citizens  of  different  states,  —  beween  citisens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  and  between  a  state,  or  the  eitijens 
thereof,  and  foreign  states,  citizens  or  subjects." 

I.  Jurisdiction  Derived  from  Constitution  or  Laws,  76. 
II.  Exercise  of  Jurisdiction  as  Dependent  on  Statutes,  76. 

1.  Supreme  Courts  76. 

2.  Inferior  Courts,  76. 

a.  In  General,  76. 

b.  Distribution  Among  Different  Inferior  Tribunals,  78. 

c.  Succession  of  Courts  for  Original  and  Appellate  Jurisdiction,  78. 

III.  Jurisdiction  Not  Extended  Beyond  Limits  of  Constitution, 

79. 

IV.  "  Cases  "  and  "  Controversies,"  79. 

V.  "  In  Law  and  Equity,"  hi. 

1.  Distinction  Between  Law  and  Equity,  81. 

2.  Uniform  Equity  jurisdiction  in  All  the  States,  81. 

3.  According  to  jurisdiction  of  High  Court  of  Chancery  in  England,  82. 

4.  Unaffected  by  State  Legislation,  82. 

5.  Right  of  Trial  by  yury  Preserved  by  Seventh  Amendment,  82. 

6.  Power  of  Congress  to  Define  a  Case  in  Equity,  82. 

7.  Proceedings  in  Equity  to  Restrain  Combinations  in  Restraint  of  Trade, 

83- 

8.  For  Discovery  of  Assets  of  judgment  Debtor,  &$. 

9.  Proceeding  to  Perpetuate  Testimony,  83. 

10.  Authorizing  Court  of  Equity  to  Impose  Penalty,  83. 

VI.  Arising  under  Constitution,  Laws,  and  Treaties,  83. 

1 .  As  Dependent  on  Construction  of  Constitution,  Law,  or  Treaty,  83. 

2.  Civil  and  Criminal  Causes,  84. 

3.  Rights  and  Obligations  Conferred  and  Imposed  by  Act  of  Congress,  84. 

4.  When  Other  Questions  of  Fact  or  Law  Involved,  85. 

5.  Regardless  of  Parties  to  Suit,  85. 

6.  Suit  Against  a  State  by  a  Citizen  of  the  State,  85. 

7.  Suit  to  Set  Aside  a  Patent  for  Land,  85. 

8.  Suits  by  and  Against  Bank  of  United  States,  86. 

9.  Over  Domestic  Relations,  86. 

VII.  "  Of  Admiralty  and  Maritime  Jurisdiction,"  86. 

1.  Exclusiveness  of  Admiralty  and  Maritime  Jurisdiction,  86. 

a.  In  General,  86. 

b.  State  Jurisdiction  over  Seacoast,  87. 

c.  Concurrent  Jurisdiction  at  Common  Law,  87. 

2.  As  Understood  at  Time  Constitution  Adopted,  &&. 

a.  In  General,  $&. 

b.  Not  Limited  by  English  Admiralty  Law,  88. 
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3.  Not  Limited  to  Tide  'Waters,  89. 

4.  Beyond  High-water  Mark,  91. 

5.  Maritime  Contracts,  Torts,  and  Crimes,  91. 
<i.  Maritime  Contracts,  91. 

(1)  In  General,  91. 

(2)  Contracts  for  Hire  of  Seamen^  91. 

(3)  Contract  of  Affreightment,  92. 

(4)  Agreement  of  Consortship,  92. 

(5)  Policy  of  Insurance  as  a  Maritime  Contract,  92. 

b.  Maritime  Torts,  92. 

c.  Maritime  Crimes  and  Offenses,  92. 

6.  Power  of  Congress  to  Legislate  over  Maritime  Law,  93. 

a.  In  General,  03. 

b.  Limitation  of  Vessel  Owners*  Liability,  94. 

c.  Vessels  Enrolled  under  Acts  of  Congress,  94. 

d.  Synopsis  of  Laws  to  Be  Posted  in  Vessels,  94. 

7.  Power  of  State  to  Legislate  over  Maritime  Law,  95. 
a.  jurisdiction  Cannot  Be  Enlarged  or  Restricted,  95. 
J.  State  Statute  Giving  Right  of  Action  for  Maritime  Tort,  96. 

c.  State  Law  Giving  Lien  for  Use  of  Wharf,  96. 

d.  State  Law  Giving  Lien  for  Nonperformance  of  Contract  of 
Carriage,  96. 

8.  Liens  for  Repairs  and  Supplies,  96. 

a .  Repairs  or  Supplies  in  Foreign  Port,  96. 

b.  Repairs  or  Supplies  in  Home  Port,  96. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Supplies  in  Home 
Port,  96. 

d.  Enforcement  of  Liens  for  Repairs  and  Supplies,  97. 
(1)  In  General,  97. 

Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem,  97. 
Common-law  Remedy  of  Attachment  to  Enforce  Lien,  98. 
No  Admiralty  Jurisdiction  to  Enforce  Liens  for  Con- 
structing Vessels,  98. 
9    Transportation,  99. 

a.  Between  Two  or  More  States,  99. 

b.  Between  Ports  of  the  Same  State,  99. 

10.  Collision  Within  Body  of  a  County,  99. 

11.  Ferry  Boats  Plying  Between  States,  99. 

12.  Rights  of  Mortgagee  and  Owner  of  Vessel,  100. 

13.  State  Oyster  Laws,  100. 

14.  Supplemental  Suits  to  Determine  Ownership  of  Proceeds,  100. 

15.  Dispute  Between  Part  Owners,  100. 

16.  Pilotage,  101. 

VIII.  "To  Which  the  United  States  Shall  Be  a  Party/'  ioi. 
!X.  "Between  Two  or  More  States,"  ioi. 

X.  "Between  a  State  and  Citizens  of  Another  State,"  ioi. 

1 .  Object  of  Clause,  1  o  1 . 

2.  Involving  Determination  of  Political  Questions,  102. 

3.  Suit  Against  the  State  in  Assumpsit,  102. 

4.  Modified  by  the  Eleventh  Amendment,  102. 

XL  "Between  Citizens  of  Different  States/ '  102. 

1.  Object  of  Clause,  102. 

2.  No  Limitation  on  the  Class  of  Cases,  102. 

3.  Distinguishing  States  and  Citizens,  103. 

4.  Following  Decisions  of  State  Courts,  103. 

5.  Action  to  Annul  a  Will,  103. 

6.  Suit  on  Bond  Taken  in  Name  of  Governor,  104. 

7.  Relation  to  Legislative  Grant  of  Jurisdiction,  104. 

XII.  "  Claiming  Lands  under  Grants  of  Different  States,"  104. 
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XIII.  "Between  a  State,  or  the  Citizens  Thereof,  and  Foreign 

States,  Citizens,  or  Subjects,"  105. 

1.  Whatever  the  Subject  of  Controversy \  105. 

2.  Indian  Tribe  Not  a  Foreign  State,  105. 

3.  Suits  Between  Aliens,  105. 

XIV.  District  of  Columbia  and  Territories  as  States,  105. 
XV.  A  State  as  a  Citizen,  106. 

XVI.  A  Corporation  as  a  Citizen,  106. 
XVII.  Residence  and  Citizenship,  106. 
XVIII.  Limitation  of  Amount  in  Controversy,  107. 
XIX.  Mandamus,  107. 
XX.  Common-law  Jurisdiction,  107. 

1.  In  General,  107. 

2.  No  Common-law  Offenses,  108. 

XXI.  Jurisdiction  of  State  Courts,  108. 

1.  When  Concurrent  with  Federal  Courts,  108. 

2.  When  Congress  May  Authorize  State  Courts  to  Act,  109. 

3.  Congress  May  Exclude  State  Jurisdiction,  no. 

XXII.  Removal  of  Causes,  in. 

1.  From  One  Circuit  to  Another,  in. 

2.  From  State  to  Federal  Courts,  in. 

XXIII.  State  Laws  as  Affecting  Federal  Jurisdiction,  114. 

1.  Cannot  Abridge  or  Impair  Jurisdiction,  114. 

2.  Substantial  Rights  Given  May  Be  Enforced,  114. 

3.  Respecting  Fraudulent  Conveyances,  114. 

4.  Requiring  Demand  Before  Suit  Against  County,  114. 

5.  Requiring  County  to  Be  Sued  in  the  County  Court,  115. 

6.  Domestication  of  Foreign  Corporations,  115. 

I  Jtoibdictioh  Debited  from  Cohstittjtioh  or  Laws. —  Under  the  Constitu- 
tion of  the  United  States  the  judicial  power  of  the  general  government  is  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  Congress  shall  from 
time  to  time  ordain  and  establish.  Every  court  of  the  United  States,  therefore, 
must  derive  its  jurisdiction  and  judicial  authority  from  the  Constitution  or  the 
laws  of  the  United  States. 

Jecker  v.   Montgomery,    (1851)    13   How.  with  the  legislative  powers  upon  the  plain 
(U.S.)  515.  ground  that  the  Constitution  meant  to  pro- 
See  genera*! ly  the  title  Judiciary,   4  Fed.  vide  ample  means  to  accomplish  its  own  ends 
Stat.  Annot.  195.  by  its  own  courts.    Mitchell  r.  Great  Works 

n.  Exebcisb  of  Jurisdiction  as  Depehdeht  oh  Statutes— 1.  Supreme 

Court.  —  The  Supreme  Court  alone  possesses  jurisdiction  derived  immediately 
from  the  Constitution,  and  of  which  the  legislative  power  cannot  deprive  it 

Stevenson  v.  Fain,  (1904)  195  U.  S.  167.  diction  of  Supreme  Court  —  Congress  With- 
See  also  U.  S.  v.  Hudson,  (1812)  7  Cranch  out  Power  to  Enlarge  or  Restrict  Original 
(U.  S.)  32.  Jurisdiction;  and  p.  125,  Appellate  Jurisdic- 

tion of  Supreme  Court  —  Confined  to  IAmitt 

See  further  infra,  p.   122,  Original  Juris-      Prescribed  by  Statute, 

2.  Inferior  Courts  —  a.  In  General.  —  The  primary  source  of  jurisdiction 

in  the  federal  courts  is  found  in  the  Constitution,  but  it  is  directly  conferred 

through  the  medium  of  Congress  by  grants  thereof,  and  is  conferred  with  such 
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limitations  and  exceptions  as  the  Congress  shall  prescribe  when  creating  the 
courts  and  defining  their  authority. 


U.  S.  v.  Eckford,  (18G7)  6  Wall.  (U.  S.) 
4*8,  reversing  Tillou's  Case,  (1865)  1  Ct. 
CI.  220;  Manley  v.  Olney,  (1887)  32  Fed. 
Rep.  709;  Western  Transp.  Co.  v.  The  Great 
Western,  (1862)  4  West  L.  Month.  281,  29 
Fed.  Cas.  No.  17,443;  IL  S.  v.  Wilson,  (1856) 
3  Blatchf.  (U.  8.)  435,  28  Fed.  Cas.  No. 
16,731;  U.  S.  v.  New  Bedford  Bridge,  (1847) 
1  Woodb.  AM.  (U.  S.)  401,  27  Fed.  Cas.  No. 
15,867;  Roback  v.  Taylor,  (1866)  2  Bond  (U. 
S.)  36,  20  Fed.  Cas.  No.  11,877;  Louisiana 
State  Lottery  Co.  t>.  Fitzpatrick,  (1879)  3 
Woods  (U.  S.)  222,  15  Fed.  Cas.  No.  8,541; 
Hubbard  v.  Northern  R.  Co.,  ( 1853)  3  Blatchf. 
(U.  S.)  84,  12  Fed.  Cas.  No.  6,818. 

Legislation  is  necessary  to  give  effect  to 

this  article   of    the    Constitution.  Mutual 

L  Ins.   Co.   v.    Champlin,    (1884)  21    Fed. 
Rep.  89. 

"The  notion  has  frequently  been  enter- 
tained that  the  federal  courts  derive  their 
judicial  power  immediately  from  the  Con- 
stitution, but  the  political  truth  is  that  the 
disposal  of  the  judicial  power  (except  in  a 
few  specified  instances)  belongs  to  Congress. 
If  Congress  has  given  the  power  to  this  court, 
we  possess  it,  not  otherwise ;  and  if  Congress 
has  not  given  the  power  to  us,  or  to  any  other 
court,  it  still  remains  at  the  legislative  dis- 
posal. Besides,  Congress  is  not  bound,  and 
it  would  perhaps  be  inexpedient,  to  enlarge 
the  jurisdiction  of  the  federal  courts,  to 
every  subject,  in  every  form,  which  the  Con- 
stitution might  warrant."  Per  Chase,  J., 
in  Turner  v.  Bank  of  North  America,  (1799) 
4  Ball.  (U.  S.)    10. 

The  civil  jurisdiction  of  the  Circuit  Court 
was,  by  the  Act  of  March  3,  1875,  enlarged^ 
to  the  entire  extent  of  the  judicial  power 
delegated  to  Congress  by  the  terms  of  the 
Constitution.  Louisiana  State  Lottery  Co. 
r.  Fitzpatrick,  (1879)  3  Woods  (U.  S.)  222, 
15  Fed.  Cas.  No.  8,541. 

Constitution  and  statutes  must  concur. — 
In  order  to  give  jurisdiction  to  a  federal 
court  in  any  case  whatever,  the  Constitu- 
tion and  the  statute  law  must  concur.  It  is 
not  sufficient  that  the  jurisdiction  may  be 
found  in  the  Constitution  or  the  law.  The 
two  must  co-operate;  the  Constitution  as 
the  fountain,  and  the  laws  of  Congress  as  the 
streams  from  which  and  through  which  the 
waters  of  jurisdiction  flow  to  the  court.  This 
results  necessarily  from  the  structure  of 
federal  government.  It  is  a  government  of 
granted  and  limited  powers.  All  powers 
not  granted  by  the  Constitution  to  the  fed- 
eral government  nor  prohibited  to  the  states 
are  reserved  to  the  states  or  the  people.  The 
peat  residuum  of  legislative,  executive,  and 
judicial  power  remains  in  the  states.  U.  S. 
p.  BuTlington,  etc.,  Ferry  Co.,  (lg&4)  21  Fed. 
Rep.  334.  See  also  In  re  Barry,  (1844)  42 
Fed.  Rep.  122;  In  re  Metzger,  (1847)  5  N. 
Y!  Leg.  Obs.  83,  17  Fed.  Cas.  No.  9,511. 

Congress  may  give  the  Circuit  Courts  orig- 
inal jurisdiction  in  any  case  to  which  the 


appellate  Jurisdiction  extends.  "The  Con- 
stitution establishes  the  Supreme  Court,  and 
defines  its  jurisdiction.  It  enumerates  cases 
in  which  its  jurisdiction  is  original  and 
exclusive,  and  then  defines  that  which  i* 
appellate,  but  does  not  insinuate  that  in  any 
such  case  the  power  cannot  be  exercised  in  its 
original  form  by  courts  of  original  jurisdic- 
tion. It  is  not  insinuated  that  the  judicial 
power,  in  cases  depending  on  the  character 
of  the  cause,  cannot  be  exercised  in  the  first 
instance,  in  the  courts  of  the  Union,  but  must 
first  be  exercised  in  the  tribunals  of  the 
state;  tribunals  over  which  the  government 
of  the  Union  has  no  adequate  control,  and 
which  may  be  closed  to  any  claim  asserted 
under  a  law  of  the  United  States."  Osborn 
v.  U.  S.  Bank,  (1824)  9  Wheat.  (U.  S.)  821. 

Congress  may  withhold  jurisdiction  of  any 
enumerated  controversies.  —  The  Constitu- 
tion has  defined  the  limits  of  the  judicial 
power  of  the  United  States,  but  has  not 
prescribed  how  much  of  it  shall  be  exercised 
by  the  Circuit  Courts.  Consequently,  an  Act 
of  Congress  which  does  prescribe  the  limits 
of  their  jurisdiction  cannot  be  in  conflict  with 
the  Constitution  unless  it  confers  powers  not 
enumerated  therein.  Having  a  right  to  pre- 
scribe, Congress  may  withhold  from  any 
court  of  its  creation  jurisdiction  of  any  of 
the  enumerated  controversies.  A  provision 
in  an  Act  of  Congress  defining  the  jurisdic- 
tion of  the  Circuit  Courts  which  restrains 
them  from  taking  "  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  noto 
or  other  chose  in  action,  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  contents, 
if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange,"  is  not  in 
conflict  with  the  constitutional  provision 
specifying  "controversies  between  citizens  of 
different  states  "  as  a  subject  of  jurisdiction 
of  the  federal  court.  Sheldon  v.  Sill,  (1850) 
8  How.  (U.  S.)  448. 

Jurisdiction  may  be  changed  or  taken  away. 

—  The  jurisdiction  of  inferior  courts  is  de- 
rived from  and  is  subject  to  the  absolute 
control  of  Congress,  and  may  be  changed  or 
taken  away  at  its  pleasure.  Existing  courts 
may  be  abolished,  and  their  jurisdiction  in  all 
cases  pending  in  them,  whatever  their  con- 
dition, transferred  to  other  existing  courts  or 
to  new  courts.  U.  S.  v.  Haynes,  (1887)  29 
Fed.  Rep.  696. 

As  to  persons  having  right  to  sue.  —  There 
are  no  inherent  rights  to  sue  in  the  United 
States  court,  as  in  the  courts  of  general 
jurisdiction  in  the  states.  The  courts  them- 
selves were  created  as  tribunals  of  a  special 
and  limited  character  as  to  jurisdiction,  for 
the  necessities  of  the  federal  system;  and 
only  those  persons  can  sue  in  the  United 
States  courts  or  proceed  there  who  are  given 
the  right  to  do  so  by  the  United  States  law. 
U.  S,  pt  Lancaster,  (1890)  44  Fed.  Rep. 
893, 
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Power  to  impanel  grand  jury.  —  All  courts 
of  the  United  States  are  creatures  of  the 
Constitution  and  laws  of  the  United  States, 
and  have  only  such  jurisdictional  powers  as 
are  conferred  by  the  Constitution  and  laws  of 
the  United  States.  The  power  to  impanel  a 
grand  jury  -is  not  an  inherent  power  of  a 
court  of  the  United  States,  but  is  derived 
from  the  statute,  and  the  statutory  procedure 
should  be  followed.  Ex  p.  Farley,  (1889)  40 
Fed.  Rep.  67. 

Jurisdiction  must  affirmatively  appear. — 
"A  Circuit  Court,  though  an  inferior  court 
in  the  language  of  the  Constitution,  is  not 
so  in  the  language  of  the  common  law;  nor 
are  its  proceedings  subject  to  the  scrutiny 
of  those  narrow  rules  which  the  caution  or 
jealousy  of  the  courts  at  Westminster  long 
applied  to  courts  of  that  denomination,  but 
are  entitled  to  as  liberal  intendments,  or 
presumptions,  in  favor  of  their  regularity, 
as  those  of  any  Supreme  Court.  A  Circuit 
Court,  however,  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally, 
but  only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  em- 


brace. And  the  fair  presumption  is  (not  as 
with  regard  to  a  court  of  general  jurisdic- 
tion, that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till 
the  contrary  appears.  This  renders  it  neces- 
sary, inasmuch  as  the  proceedings  of  no 
.  court  can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed,  to 
set  forth  upon  the  record  of  a  Circuit  Court, 
the  facts  or  circumstances  which  give  juris- 
diction, either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intend- 
ment." Turner  v.  Bank  of  North  America, 
(1799)  4  Dall.  (U.  S.)  11. 

Federalist  —  The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  Court  in  every  case  of  federal 
cognizance.  It  is  intended  to  enable  the 
national  government  to  institute  or  author- 
ize, in  each  state  or  district  of  the  United 
States,  a  tribunal  competent  to  the  determi- 
nation of  matters  of  national  jurisdiction 
within  its  limits.  Hamilton,  in  The  Feder- 
alist, No.  LXXXI. 


6.  Distribution  Among  Different  Inferior  Tribunals.  —  Congress 
lias  the  power  to  confer  some  of  the  judicial  powers  enumerated^  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
enumerated  on  certain  other  inferior  tribunals  authorized  to  be  created  by  the 
same  article. 


James  v.  U.  S.,  (1903)  38  Ct.  CI.  630,  the 
court  saying:  "This  court,  for  example,  is 
constituted  one  of  those  inferior  courts  which 
Congress  authorizes  under  Article  III.;  but 
the  jurisdiction  it  has  of  contracts  between 
the  government  and  the  citizen  from  which 
appeals  may  be  taken  directly  to  the  Su- 
preme Court  is  a  larger  jurisdiction  than 
that  conferred  by  the  Act  of  March  3,  1887, 


24  Stat.  L.  505,  on  other  courts  of  the 
United  States,  as  by  that  Act  the  District 
and  Circuit  Courts  of  the  United  States  are 
given  concurrent  jurisdiction  with  this  court, 
to  a  limited  extent  only,  of  suite  against  the 
United  States." 

See  also  To  Distribute  the  Judicial  Power, 
8  Fed.  Stat.  Annot.  682. 


c.  Succession  of  Coubts  foe  Original  and  Appellate  Jurisdiction.  — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court  There  can  be  no  doubt  that  Congress 
may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  a9  well  as  original  jurisdiction.  The  judicial  power  is  delegated  by 
the  Constitution  in  the  most  general  terms,  and  may,  therefore,  be  exercised 
by  Congress  under  every  variety  of  form,  of  appellate  or  original  jurisdiction. 
And  as  there  is  nothing  in  the  Constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  most  utmost  latitude  of 
which,  in  its  own  nature,  it  is  susceptible. 


Martin  v.  Hunter,  (1816)  1  Wheat.  (U.S.) 
338,  reversing  (1814)  4  Munf.   (Va.)   1. 

In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  Supreme  Court  the  judi- 
cial power  of  the  United  States  cannot  be 
exercised  in  its  appellate  form.  In  every 
other  case  the  power  is  to  be  exercised  in  its 
original  or  appellate  form,  or  both,  as  the 
wisdom  of  Congress  may  direct.    With  the 


exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  Court, 
there  is  none  to  which  judicial  power  ex- 
tends from  which  the  original  jurisdiction 
of  the  inferior  courts  is  excluded  by  the 
Constitution.  Osborn  v.  U.  S.  Bank,  (1824) 
9  Wheat.  (U.  S.)  820. 

Congress  may  give  the  inferior  courts,  au- 
thorized to  be  established,  such  jurisdiction, 
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both  original  and  appellate,  within  the  limits 
of  the  Constitution,  as  it  may  see  fit  to 
cosier.  Home  L.  Ins.  Co.  v.  Dunn,  (1873) 
19  Wall.  (U.  S.)  226. 

The  power  here  under  consideration  is  given 
in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  "  All  cases  " 
so  arising  are  embraced.  None  are  excluded. 
How  jurisdiction  shall  be  acquired  by  the 


inferior  courts,  whether  it  shall  be  original 
or  appellate,  or  original  in  part  and  appellate 
in  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
those  subjects.  They  are  remitted  without 
check  or  limitation  to  the  wisdom  of  the 
legislature.  Nashville  v.  Cooper,  (1867)  6 
Wall.  (U.  S.)  251. 


IIL  Jtolibdictioh  Hot  Extshded  Bbyohd  Limits  of  Cohbtittjtioh.  —  An  Act 
]  of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of  the  Constitu- 
tion, and  a  statute  giving  jurisdiction  to  the  Circuit  Courts  in  all  suits  in 
which  an  alien  is  a  party  is  invalid. 


Hodgson  9.  Bowerbank, 
(U.  &)  SOS. 


(1809)    6  Cranch 


than  all  of  this  jurisdiction  on  different 
courts  of  the  Union,  and  may  vest  such  juris- 
diction in  those  courts  in  an  original  or 
appellate  form,  as  it  may  think  best;  but  in 
the  distribution  of  jurisdiction  the  constitu- 
tional limit  on  jurisdiction  must  be  respected 
and  cannot  be  exceeded.  So  that  jurisdiction, 
original  or  appellate,  as  depending  on  the 
subject-matter  or  character  of  the  litigation, 
must  be  limited  to  caseB  involving  a  federal 

?[uestion,  and  cannot  be  extended  to  cases  non- 
ederal   in   their   character.     Nashville,   etc., 
H.  Co.  v.  Taylor,  (1898)  86  Fed.  Rep.  173. 

The  limitation  of  the  judicial  power  of  the 
United  States  affects  not  only  the  powers  of 
the  courts  of  the  United  States,  but  the 
power  of  Congress  to  vest  and  give  exercise 
to  such  judicial  powers.  Judicial  power  is 
not  identical  with  jurisdiction.  It  may  lie 
within  the  power  of  the  legislature,  un- 
granted  wholly  or  in  part,  and  in  the  latter 
case  the  measure  of  such  jurisdiction  as  may 
have  been  lodged  would  not  be  the  measure 
of  the  judicial  power  that  created  it.  It 
may  safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  creation  of 
judicial  jurisdiction  within  certain  limits, 
such  limits  are  the  measure  of  the  extent  of 
its  judicial  power.  State  t>.  Davis,  (1879)  12 
S.  Car.  536. 


IT.  "CAW"  AID  "  COVTBOYIBSISS."—  If  a  proceeding  involves  a  right  which 
in  its  nature  is  susceptible  of  judicial  determination,  and  if  the  determination 
of  it  is  not  simply  ancillary  or  advisory,  but  is  the  final  and  indisputable  basis 
of  action  by  the  parties,  it  is  a  "  case  "  within  the  meaning  of  this  provision. 


Acts  of  Congress  giving  jurisdiction  to  the 
federal  courts  must  be  restrained  by  the  Con- 
stitution. "Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of 
the  states;  and  whoever  may  have  this  right, 
H  is  to  be  protected.  But  if  the  person's  title 
Is  not  affected  by  the  treaty,  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  Owings  v.  Norwood, 
(1809)  5  Cranch  (U.  8.)  348.  See  also 
Smith  v.  American  Nat.  Bank,  (C.  C.  A. 
1888)  89  Fed.  Rep.  838;  People  V.  Murray, 
(X.  Y.  Gen.  Seas.  1864)  6  Park.  Crim.  (N. 
Y.)  602. 

In  regulating  the  judicial  department,  the 
eases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction  are  particularly  and 
specifically  enumerated  and  defined ;  and  they 
are  not  authorized  to  take  cognizance  of  any 
ease  which  does  not  come  within  the  descrip- 
tion therein  specified.  Dred  Scott  v.  Sand- 
ford,  (1856)   19  How.  (U.  S.)  401. 

In  the  distribution  of  jurisdiction  not  other- 
wise distributed  and  extended  by  the  Consti- 
tution itself,  Congress  may  confer  all  or  less 


La  Abra  Silver  Min.  Co.  v.  U.  S.,  (1899) 
ITS  U.  S.  467,  in  which  a  suit  instituted 
under  a  special  statute  to  ascertain  whether 
an  award,  made  by  a  commissioner  appointed 
pursuant  to  a  treaty  made  with  a  foreign 
country  for  the  purpose  of  investigating  a 
claim  made  by  a  corporation  against  that 
country,  had  been  obtained  by  fraud  and 
fraudulent  practices  on  the  part  of  the  cor- 
poration was  held  to  be  a  '^case  "  of  which 
the  courts  could  take  jurisdiction,  as  the 
statute  made  the  determination  of  the  courts 
the  final  basis  of  action.  Affirming  U.  S.  v. 
La  Abra  Silver  Min.  Co.,  (1897)  32  Ct.  CI. 
462,  (1894)  29  Ct.  CI.  432. 

By  cases  and  controversies  are  intended  the 
claims  of  litigants  brought  before  the  courts 
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for  determination  by  such  regular  proceed- 
ings as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form  that  the 
judicial  power  iB  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  im- 
plies the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub- 
mitted to  the  court  for  adjudication.  Mat- 
ter of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 

"Cases  are  the  natural  boundary  of  juris- 
diction in  one  of  its  directions.     In  the  other 
direction  the  character  of  parties  is  the  bound- 
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ary.  That  sense  of  the  word  *  case '  should 
then  be  taken  as  its  intended  sense  that  en- 
ables it  to  serve  as  the  boundary  of  original 
jurisdiction  where  that  jurisdiction  is  de- 
scribed by  it.  The  Constitution,  with  a  nicety 
of  expression,  due  to  the  merited  influence  of 
the  distinguished  lawyers  who  assisted  in 
its  preparation,  that  leaves  no  doubt  as  to  its 
intention  to  use  the  word  '  case '  in  Its  tech- 
nical sense,  employs  that  term  when  defining 
the  limits  of  jurisdiction  by  the  nature  of 
its  subject-matter,  and  applies  the  term  '  con- 
troversies '  where  jurisdiction  is  intended  to 
depend  on  the  character  of  parties.  The  in- 
stance of  'cases  affecting  ambassadors,'  etc., 
is  not  a  departure  from  the  order  of  expres- 
sion ;  on  the  contrary,  the  form  of  the  expres- 
sion opens  the  inference  that  it  was  intended 
to  give  this  jurisdiction  a  scope  beyond  the 
instances  where  the  ambassador  or  other 
public  minister  is  a  party  in  a  legal  sense, 
as  consisting  with  the  use  of  the  word 
'  cases '  instead  of  '  controversies.' "  State  v. 
Davis,  (1879)   12  S.  Car.  530. 

Classes  of  cases.  —  It  is  apparent  upon  the 
face  of  this  clause  that  in  one  class  of  cases 
the  jurisdiction  of  the  federal  courts  depends 
on  the  character  of  the  cause,  whoever  may 
be  the  parties,  and  in  the  other  on  the  char- 
acter of  the  parties,  whatever  may  be  the 
subject  of  controversy.  U.  S.  v.  Texas, 
(1892)   143  U.  S.  643. 

Three  classes  of  cases.  — "It  will  be  ob- 
served that  the  judicial  power  of  the  United 
States,  under  this  provision  of  the  Constitu- 
tion, extends  to  three  classes  of  cases,  deter- 
mined respectively  ( 1 )  by  the  subject-matter 
of  the  action  wherein  the  power  is  exercised : 
(2)  by  the  parties  thereto;  and  (3)  by  the 
remedy  to  be  enforced  or  course  of  proceed- 
ings adopted.  *  *  *  The  first  clause  of  the 
section  confers  judicial  power  in  actions  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  That  is,  where  rights 
are  given  or  preserved,  or  liabilities  accrue 
under  them,  whenever  they  affect  or  operate 
upon  parties  to  actions,  to  such  actions  the 
judicial  power  of  the  United  States  extends. 
Here,  then,  the  judicial  power  is  determined 
in  a  class  of  cases  by  the  subject-matter  of 
the  action.  The  conditions,  character,  or  citi- 
zenship of  the  parties  to  the  actions  have 
nothing  to  do  with  the  jurisdiction  of  the 
United  States  courts.  For  instance,  if  an  ac- 
tion arises  between  citizens  of  the  same  state, 
under  the  laws  of  the  United  States,  the  fed- 
eral courts  take  jurisdiction  thereof.    It  will 


be  seen  that,  in  this  class  of  cases,  the  subject- 
matter  and  not  the  parties  is  the  test  of 
jurisdiction.  The  federal  judicial  power  in 
such  instances  extends  to  all  cases  in  law 
and  chancery,  separate  jurisdictions  existing 
in  the  states  when  the  Constitution  was 
adopted,  and  which  had  been  found  suffi- 
cient for  the  administration  of  justice  to  the 
people.  The  system  of  jurisprudence-  then 
prevailing  was,  doubtless,  recognized  by  the 
framers  of  the  Constitution,  and  it  was  in- 
tended that  all  rights  arising  under  the 
Constitution,  laws,  and  treaties  of  the  United 
States  should  be  settled  by  actions  in  the 
jurisdictions  of  law,  chancery,  and  admir- 
alty in  which  justice  was  then  administered. 
To  this  class  of  actions  belong  controversies 
between  citizens  of  the  same  state  claiming 
lands     under     grants     of     different     states. 

*  *  *  The  second  class  of  actions  are  those 
in  which  the  jurisdiction  of  the  federal  courts 
is  determined  by  the  parties.  These  are  all 
actions  against  'ambassadors,  other  public 
ministers  and  consuls/  and  '  controversies 
to  which  the  United  States  shall  be  a  party ; 
to  controversies  between  two  or  more  states; 
between  a  state  and  citizens  of  another  state ; 
between  citizens  of  different  states;  •  •  • 
and  between  a  state  or  the  citizens  thereof, 
and  foreign  states,  citizens,  or  subjects.'  It 
is  very  plain  that  whatever  may  be  the  sub- 
ject-matter of  such  actions,  jurisdiction 
therein  is  conferred  upon  the  United  States. 

*  *  *  The  third  class  of  cases  to  which  the 
judicial  power  of  the  United  States  extends 
is  determined  by  the  remedy  sought,  the 
course  of  proceeding  had,  the  form,  manner, 
end  forum  in  which  the  actions  are  prose- 
cuted. It  is  prescribed  that  the  federal 
jurisdiction  shall  extend  'to  all  cases  of 
admiralty  and  maritime  jurisdiction.'  The 
word  '  jurisdiction '  in  this  connection  re- 
lates to  the  forum  and  course  of  proceedings. 
Thus,  we  speak  of  cases  of  chancery  jurisdic- 
tion, meaning  thereby  actions  cognizable  in  a 
court  of  chancery  within  the  limits  of  the 
authority  of  chancery  courts.  In  this  class 
the  judicial  power  conferred  is  limited  by 
the  authority  of  the  court  of  admiralty; 
cases  within  its  jurisdiction  are  cognizable 
in  the  federal  courts.  It  is  readily  seen  that 
the  parties  to  such  actions  have  nothing  to  do 
in  determining  the  jurisdiction  to  which  they 
are  assigned.  And  we  think  it  is  equally 
as  plain  that  the  same  is  true  of  the  subject- 
matter  of  the  action."  Home  Ins.  Co.  t?. 
North  Western  Packet  Co.,  (1871)  32  Iowa 
236. 


The  Use  of  the  Word  "  Controversies  "  as  in  contradistinction  to  the  word  "  cases," 
and  the  omission  of  the  word  "  all "  in  respect  of  controversies,  left  it  to 
Congress  to  define  the  controversies  over  which  the  courts  it  was  empowered  to 
ordain  and  establish  might  exercise  jurisdiction,  and  the  manner  in  which  this 
was  to  be  done. 

Stevenson  t\  Fain,  (1904)  195  U.  S.  167.  rights    or    wrongs    cognizable    by    law.    and 

which   may   therefore   be   the   subject   of    an 
A  controversy,  in  the  contemplation  of  Ihe       notion  or  involved  therein.     Fisk  r.  Henarie, 
Constitution,    is    but    a    dispute    concerning       (1887)   32  Fed.  Rep.  423. 
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Judicial  Power. 


The  term  "controversies,"  if  distinguish- 
able at  all  from  "cases,"  is  so  in  that  it  is 
lea  comprehensive  than  the  latter,  and  in- 


cludes only  suits  of  a  civil  nature.  Matter 
of  Pacific  R.  Commission,  (1887)  32  Fed. 
Rep.  255. 


V.  "Ih  Law  ahd  Equity"  —  1.  Distinction  Between  Law  and  Equity.— 
In  creating  and  defining  the  judicial  power  of  the  general  government  the 
situation  establishes  the  distinction  between  law  and  equity ;  and  a  party  who 
claims  a  legal  title  must  proceed  according  to  the  forms  of  practice  in  such 
cases  in  the  state  court  But  if  the  claim  is  an  equitable  one  he  must  proceed 
according  to  rules  which  have  been  prescribed  by  the  Supreme  Court  of  the 
United  States  regulating  proceedings  in  equity  in  the  courts  of  the  United 
States. 


Bennett  r.  Butterworth,  (1850)  11  How. 
(U.  S.)  674.  See  also  Anglo- American  Land, 
ek„  Co.  r.  Lombard,  (C.  C.  A.  1904)  132  Fed. 
Rep.  731;  Jones  v.  Mutual  Fidelity  Co., 
(1903)    123  Fed.  Rep.  506. 

See  also  the  title  Judiciary,  4  Fed.  Stat. 
Ajuvot.  265,  312. 

"  In  every  instance  in  which  this  court  has 
expounded  the  phrases  '  proceedings  at  the 
common  law '  and  *  proceedings  in  equity,' 
with  reference  to  the  exercise  of  the  judicial 
powers  of  the  courts  of  the  United  States, 
they  will  be  found  to  have  interpreted  the 
former  as  signifying  the  application  of  the 
definitions  and  principles  and  rules  of  the 
common  law  to  rights  and  obligations 
essentially  legal;  and  the  latter  as  meaning 
the  administration  with  reference  to  equitable 
as  contradistinguished  from  legal  rights,  of 
the  equity  law  as  defined  and  enforced  by  the 
Court  of  Chancery  in  England."  Fenn  v. 
Holme,  (1858)  21  How.  (U.  S.)  484. 

"The  Constitution  of  the  United  States 
and  the  Acts  of  Congress  recognize  and 
establish  the  distinction  between  law  and 
equity.  The  remedies  in  the  courts  of  the 
Cnited  States  are,  at  common  law  or  in 
equity,  not  according  to  the  practice  of  state 


courts,  but '  according  to  the  principles  of 
common  law  and  equity,  as  distinguished  and 
defined  in  that  country  from  which  we  derive 
our  knowledge  of  these  principles."  Thomp- 
son v.  Railroad  Cos.,  (1867)  6  Wall.  (U.  S.) 
137. 

In  determining  the  relative  jurisdiction 
over  actions  at  law  and  suits  in  equity,  it 
becomes  necessary,  under  our  judicial  sys- 
tem, to  consider  (1)  the  subject-matter,  (2) 
the  relief,  (3)  its  application,  (4)  the  com- 
petency of  a  court  of  law  to  afford  it.  These 
are  the  tests,  and  their  application  is  not  to 
be  regulated  by  the  decisions  of  the  state 
courts,  whose  judicial  system  in  many  in- 
stances is  organized  on  a  principle  wholly 
inconsistent  with  that  upon  which  the 
federal  courts  are  organized.  The  courts  of 
the  United  States  are  courts  of  limited  juris- 
diction, which  must  be  exercised  in  the  mode 
pointed  out  by  the  Constitution  and  Acts  of 
Congress.  They  are  without  power  to  do 
away  with  the  distinction  between  law  and 
equity,  the  forms  used  and  the  causes  and 
reasons  which  distinguish  the  one  from  the 
other,  even  if  they  were  so  inclined.  Smith  v. 
American  Nat.  Bank,  (C.  C.  A.  1898)  89  Fed. 
Rep.  839. 


2.  Uniform  Equity  Jurisdiction  in  All  the  States. —  The  equity  jurisdiction  of 
the  courts  of  the  United  States  is  derived  from  the  Constitution  and  laws 
of  the  United  States.  Their  powers  and  rules  of  decision  are  the  same  in  all 
the  states.  Their  practice  is  regulated  by  themselves  and  by  rules  established 
by  the  Supreme  Court 


Koonan  v.  Lee.  (1862)  2  Black  (U.  S.)  509. 
See  also  Payne  v.  Hook,  (1868)  7  Wall.  (U. 
S.)  430. 

As  the  courts  of  the  Union  have  a  chan- 
cery jurisdiction  in  every  state,  and  the  Judi- 
ciary Act  confers  the  same  chancery  powers 
on  all,  and  gives  the  same  rule  of  decision, 
it*  jurisdiction  in  one  state  must  be  the  same 
as  in  other  states.  U.  S.  v.  Howland,  (1819) 
4  Wheat.  (U.  S.)  115. 

"  Wherever  a  case  in  eanity  may  arise  and 
fee  determined,  under  the  judicial  power  of  the 
United  States,  the  same  principles  of  equity 
■wet  be  applied  to  it,  and  it  is  for  the  courts 
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of  the  United  States,  and  for  this  court  in 
the  last  resort,  to  decide  what  those  prin- 
ciples are,  and  to  apply  such  of  them  to 
each  particular  case  as  they  may  find  justly 
applicable  thereto.  These  principles  may 
make  part  of  the  law  of  a  state,  or  they  may 
have  been  modified  by  its  legislation,  or 
usages,  or  they  may  never  have  existed  in  its 
jurisprudence.  Instances  of  each  kind  may 
now  be  found  in  the  several  states.  But  in 
all  the  states,  the  equity  law,  recognized  by 
the  Constitution  and  by  Acts  of  Congress,  and 
modified  by  the  latter,  is  administered  by  the 
courts  of  the  United  States,  and  upon  appeal 
bv  this  court."  Neves  v.  Scott,  (1851)  13 
How.  (U.  S.)  272. 
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3.  According  to  Jurisdiction  of  High  Court  of  Chancery  in  England.  —  The  equity 

jurisdiction  conferred  on  the  federal  courts  is  the  same  that  the  High  Court 
of  Chancery  in  England  possesses. 

Payne  v.  Cook,  (1868)  7  Wall.  (U.  S.)  430.      said  to  be  the  common  law  of  chancery,  and 

since  the  organization  of  the  government   it 

The  usages  of  the  High  Court  of  Chancery  has  been  observed.  Pennsylvania  v.  Wheel- 
in  England,  whenever  the  jurisdiction  is  exer-  ing,  etc.,  Bridge  Co.,  (1851)  13  How.  (U.  6.) 
cised,  govern  the  proceedings.     This  may  be      563. 

4.  Unaffected  by  State  Legislation.  —  The  equity  jurisdiction  conferred  on  the 
federal  courts  is  subject  to  neither  limitation  nor  restraint  by  state  legislation. 

Payne  v.  Hook,  (1868)  7  Wall.  (U.S.)  430.  chancery  system  adopted  by  any  state,  and 
See  also  Noonan  v.  Lee,  (1862)  2  Black  (U.  they  exercise  their  functions  in  a  state  where 
S.)   509.  no  court  of  chancery  has  been  established. 

In  exercising  chancery  jurisdiction,  the  f^^fe  *  l^ftJP"  *****  °°" 
courts  of  the  Union  are  not  limited  by  the       <1851)   13  How'  <U-  R>  6eS- 

Although  the  Forms  of  Proceedings  and  Practiee  in  the  State  Courts  Hate  Boon  Adopted 

in  the  Circuit  Courts  of  the  United  States,  yet  the  adoption  of  the  state  practice 
cannot  have  the  effect  of  confounding  the  principles  of  law  and  equity,  nor  as 
authorizing  legal  and  equitable  claims  to  be  blended  together  in  one  suit 

Lindsay   v.   Shreveport  First   Nat   Bank,  Creating  liens  of  mechanics  and  material- 

(1895)  156  U.  S.  493.  See  also  Anglo- Ameri-  men.  — A  Circuit  Court  on  the  law  side  can- 
can Land,  etc.,  Co.  ».  Lombard,  (C.  C.  A.  not  follow  a  remedy  provided  by  a  state  stat- 
1904)  132  Fed.  Rep.  731.  ute  creating  the  lien  of  mechanics,  employees, 

and  materialmen,  in  so  far  as  the  remedy  there 

See  sections  914,  915,  and  916,  R.  S.,  under      given  is  essentially  equitable  in  its  nature 

title  Judiciary,   4   Fed.   Stat.   Annot.    563,       rather  than  legal.    De  La  Vergne  Refrigerat- 

677,  580.  ing  Mach.  Co.  v.  Montgomery  Brewing  Co., 

(1891)  46  Fed.  Rep.  831. 

6.  Sight  of  Trial  by  Jury  Preserved  by  Seventh  Amendment.  —  The  distinction 

of  jurisdiction  between  law  and  equity  is  constitutional  to  the  extent  to  which 

the  Seventh  Amendment  forbids  any  infringement  of  the  right  of  trial  by  jury, 

as  fixed*by  the  common  law. 

Root  v.  Lake  Shore,  etc.,  R.  Co.,   (1881)       cases  of  actions  for  the  loss  occasioned  to 

105  U.  S.  206.  survivors  by  the  death  of  a  person  caused 

The  tern*  "  law »  and  "  equity,"  as  used      J*  «*•  wrongful  a£ ^neglect ^r ^default  of 

In    th«   Constitution,   although    intended   to  "££&JS  ?*W*i,fT„^  TfiTiTrfJS 

.    „„  1  ~     ,«     j*„I; i.«^«  iL+„„*««  *i. «  4-m*  administered    m    the   courts    01    the    United 

mark  and  fix  the  distinction  between  the  two  g    t       hearting  to  the  nature  of  the  case, 

Bystems  of  jurisprudence  as  known  and  prac-  "' ™  '^  "~ j* .:"       ;V  * i"vi   L  x-Liw. 

*im.r,A  „+  *h»  ±j%«^  «#  i+c  «^~+;~„   a~  ~Ji  %.«  ao  as  to  save  suitors  the  right  of  trial  by 

very.  rights'  and  remedies  then  recognized  and      ~£*  *  %?TSiSi  ThST  &1? 


Tfiyiiguwuuu  "»>«"«  »i«    i«cu|sui^u  «nu        common  law.     Ellis  „#  Davis     (18g3)    109  U. 

employed,  but  embrace  as  well  not  only  rights       s    407  i*»w/    **«*  v. 

newly  created  by  statutes  of  the  states,  as  in 


6.  Power  of  Congress  to  Define  a  Case  in  Equity.  —  In  the  absence  of  express 
statutory  provisions,  such  as  those  recognizing  and  enforcing  a  resulting  trust, 
the  jurisdiction  of  the  courts  of  the  United  States  is  properly  commensurate 
with  every  right  and  duty  created,  declared,  or  necessarily  implied  by  and 
under  the  Constitution  and  laws  of  the  United  States.  Those  courts  are  created 
courts  of  the  common  law  and  equity ;  and  under  whichsoever  of  these  olaneB 
of  jurisprudence  such  rights  or  duties  may  fall,  or  be  appropriately  ranged, 
they  are  to  bo  taken  cognizance  of  and  adjudicated  according  to  the  settled  and 
known  principles  of  that  division  to  which  they  belong. 
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Irvine  r.  Marshall,  (1857)  20  How.  (U.  S.)       declaration    is    obligatory    upon   the    federal 

564.  courts  by  superadding  the  authority  of  the 

_  .         ..  .       .,  ,    ,        legislative  department  of  the  government  to 

Congress  has   the  power   to   define   what      ^  of  the  £mmon  u      90  as  not  to  leave 

shall  be  a  case  in  equity  by  declaring  what  the  Une  of  M^on  discretionary  with  the 

the  common  law  was  which  drew  the  line  be-  .   d           gmit^  v    American  Nat.  Bank,    (C. 

tween  the  courts  of  law  and  equity,  and  there  ,  JQ   |    189g)  89  Fed   R       838# 

can  be  no  doubt  that,  when  so  declared,  that 

7.  Proceedings  in  Equity  to  Restrain  Combinations  in  Restraint  of  Trade.  — 

Congress  has  power  to  authorize  civil  proceedings  in  equity  to  suppress  and 
restrain  combinations  and  conspiracies  to  accomplish  the  obstruction  of  inter- 
state commerce  and  trade  before  it  is  accomplished. 

U.  S.  v.  Elliott,  (1894)  64  Fed.  Rep.  31. 
a 

8.  For  Discovery  of  Assets  of  Judgment  Debtor.  —  A  proceeding  for  the  dis- 
covery of  the  assets  of  a  judgment  debtor  in  aid  of  an  execution  at  law  provided 
for  by  a  state  statute,  and  applied  under  section  916,  R.  S.,  is  not  in  conflict 
with  this  clause  which  preserves  and  eetablishes  the  distinction  between  relief 
at  law  and  in  equity. 

Ex  p.  Boyd,  (1881)  105  U.  S.  647. 

9.  Proceeding  to  Perpetuate  Testimony. — Proceedings  to  perpetuate  testimony, 
where  litigation  is  expected  or  apprehended,  are  within  the  ordinary  jurisdic- 
tion of  courts  of  equity,  and  come  under  the  designation  of  "  cases  in  equity  " 
in  the  Constitution. 

Matter  of  Pacific  R.  Commission,  (1887)  32  Fed.  Rep.  257. 

10.  Authorizing  Court  of  Equity  to  Impose  Penalty. —  The  Act  of  Feb.  4,  1887, 
in  regard  to  design  patents,  provides  that  "  any  person  violating  the  provisions, 
or  either  of  them,  of  this  section,  shall  be  liable  in  the  amount  of  two  hundred 
and  fifty  dollars;  and  in  case  the  total  profit  made  by  him  from  the  manu- 
facture or  sale,  as  aforesaid,  of  the  article  or  articles  to  which  the  design,  or 
colorable  imitation  thereof,  has  been  applied,  exceeds  the  sum  of  two  hundred 
and  fifty  dollars,  he  shall  be  further  liable  for  the  excess  of  such  profit  over 
and  above  the  sum  of  two  hundred  and  fifty  dollars.  And  the  full  amount  of 
such  liability  may  be  recovered  by  the  owner  of  the  letters  patent,  to  his  own 
use,  in  any  Circuit  Court  of  the  United  States  having  jurisdiction  of  the 
parties,  either  by  action  at  law  or  upon  a  bill  in  equity  for  an  injunction  to 
restrain  such  infringement"  It  is  not  invalid  in  giving  a,  court  of  equity 
jurisdiction  of  penalties,  as  Congress  has  the  right  to  confer  this  authority 
upon  a  court  of  equity  as  inci  den  till  to  the  exercise  of  its  ordinary  jurisdiction. 

Untermever  v.  Freund,  (C.  C.  A.  1893)  58       Cas.  No.  13,395,  and  a/firming  Untermeyer  v. 
Fed.  Rep/  2 10.   citing   Stevens   v.   Gladding,       Freund,   (1892)  50  Fed.  Rep.  77. 

r1^4\!L?^*^S^\T45t\anodnif^eii?^  See  title  Pat™ts>   5   **">■   Stat.   Annot. 

Cady,   (1854)    2  Curt.    (U.  S.)    20Q,  23  Fed.       Cq3 

TL  Arising  under  Constitution,  Laws,  and  Treaties  —  1.  As  Dependent 

on  Construction  of  Constitution,  Law,  or  Treaty.  —  A  case  arising  under  the  Con- 
stitution and  laws  of  the  United  States  is  not  merely  one  where  a  party  comes 
into  court  to  demand  something  conferred  upon  him  by  the  Constitution  or 
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by  a  law  or  treaty.  A  case  consists  of  the  right  of  one  party  as  well  as  of  the 
other,  and  may  truly  be  said  to  arise  under  the  Constitution  or  a  law  or  a  treaty 
of  the  United  States  whenever  its  correct  decision  depends  upon  the  construction 
of  either.  Cases  arising  under  the  laws  of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  Congress,  whether  they  constitute  the  right  or  privilege, 
or  claim  or  protection,  or  defense  of  the  party,  in  whole  or  in  part,  by  whom 
they  are  asserted. 

Tennessee  r.  Davis,   (1879)    100  U.  S.  264.      defensive,  and  the  matter  of  his  defense  is 

c«^    A^f    «*    ir.rM.    *     T««     «~.     l     A«      always   regarded   as  incidental   to  the  main 

*"a  a        a      ??i     i  J-J!75*  £;   k*£      question,  ind,  as  such,  does  not  enter  into 

A^^Vn11  Cr  t!    G  JudtCtary>  4  FED-  bTAT*       the   legal   description  of   the   nature   of  the 

annot.  zau.  c&).e      When  guch  a  defendant  a88ertg  title 

A  defense  interposed  to  an  indictment  in  a  or  claim  in  himself  to  defeat  that  set  up  by 
state  court  under  the  laws  of  the  state,  de-  the  plaintiff,  the  whole  force  of  his  defense 
pending  for  its  force  and  effect  upon  the  Con-  is  to  negative  the  grounds  on  which  the  plain- 
Btitution  and  laws  of  the  United  States,  is  not  tiff  demands  judgment,  each  defensive  ground 
a  case  arising  under  the  Constitution  and  laws  not  amounting  to  the  introduction  of  a  new 
of  the  United  States  in  the  sense  of  the  Con-  and  counter  cause  of  action.  Where  the  de- 
stitution. State  v.  Davis,  (1879)  12  S.  Car.  fendant  is  entitled  to  affirmative  relief,  his 
641,  in  which  ease  the  court  said:  "A  case  matter  of  defense  assumes  the  form  of  a 
can  be  said  to  arise  under  the  Constitution,  cause  of  action.  In  that  case  considerations 
laws,  and  treaties  of  the  United  States  only  of  a  different  character  would  present  them- 
when  the  law  propounded  as  the  ground  of  de-  selves  which  cannot  properly  be  discussed  in 
manding  judgment  has  its  force  under  that  the  present  case,  as  it  does  not  possess  that 
source  of  authority.  If  a  defendant  cannot  i\  .l.r. .'' 
claim  affirmative  relief  his  position  is  purely 

The  Construction  of  Treaties  is  the  peculiar  province  of  the  judiciary,  and,  except 
in  cases  purely  political,  Congress  has  no  constitutional  power  to  settle  the 
rights  under  a  treaty  or  to  affect  titles  already  granted  by  the  treaty  itself. 

Jones  v.  Mfeehan,  (1899)   175  U.  S.  1. 

2.  Civil  and  Criminal  Causes. — Provision  that  the  judicial  power  shall  "extend 
to  all  cases  in  law  and  equity  arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall  be  made  under  their  authority," 
embraces  alike  civil  and  criminal  cases  arising  under  the  Constitution  and  laws. 
Both  are  equally  within  the  dominion  of  the  judicial  powers  of  the  United 
States,  and  there  is  nothing  in  the  grant  to  justify  an  assertion  that  whatever 
power  may  be  exerted  over  a  civil  case  may  not  be  exerted  as  fully  over  a 
criminal  one. 

Tennessee  v.  Davis,  (1879)  100  U.  S.  264. 

3.  Eights  and  Obligations  Conferred  and  Imposed  by  Act  of  Congress.  —  An  Act 
of  Congress  authorizing  a  suit  to  be  brought  about  matters  arising  under  an 
Act  of  Congress  which  chartered  a  railroad  company  and  conferred  on  it 
certain  rights  and  benefits,  and  imposed  on  it  certain  obligations,  is  a  subject 
of  which  Congress  may  give  the  federal  courts  jurisdiction. 

U.  S.  r.  Union  Pac.  R.  Co.,  (187S)  98  U.  provisions  for  the  bringing  of  such  parties 
S.  602,  holding  that  an  Act  of  Congress,  which  before  the  court,  and  was  intended  not  to 
required  the  attorney-general  to  institute  a  change  the  substantial  rights  of  the  parties 
suit  in  equity  in  the  name  of  the  United  to  the  suit  which  it  authorized,  but  to  pro- 
States  against  the  Union  Pacific  Railroad  vide  a  specific  method  of  procedure,  which. 
Company  and  against  all  persons  who  may,  by  removing  restrictions  on  the  jurisdiction, 
in  their  own  names  or  through  any  agents,  process,  and  pleading  in  ordinary  cases,  would 
have  subscribed  for  or  received  capital  stock  give  a  larger  scope  for  the  action  of  the  court, 
in  the  said  road,  which  had  not  been  paid  and  a  more  economical  and  efficient  remedy 
for  in  full,  or  had  been  received  unlawfully  than  before  existed,  was  a  vnlid  and  con- 
and    contrary   to   equity,    and    made   special  stitutional  exercise  of  legislative  power. 
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1  When  Other  Questions  of  Fact  or  Law  Involved.  —  When  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by  the  Constitution  forms  an 
ingredient  of  the  original  cause,  it  is  in  the  power  of  Congress  to  give  the 
Circuit  Courts  jurisdiction  of  that  cause,  although  other  questions  of  fact  or 
of  law  may  be  involved  in  it 


Oaborn  v.  U.  S.  Bank,  (1824)  9  Wheat. 
(U.  S.)  821,  wherein  the  court  said:  "A 
cause  may  depend  on  several  questions  of  fact 
and  law.  Some  of  these  may  depend  on  the 
construction  of  a  law  of  the  United  States; 
others  on  principles  unconnected  with  that 
law.  If  it  be  a  sufficient  foundation  for 
jurisdiction,  that  the  title  or  right  set  up 
by  the  party  may  be  defeated  by  one  con- 
struction of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  opposite 
construction,  provided  the  facts  necessary  to 
support  the  action  be  made  out,  then  all  the 
other  questions  must  be  decided  as  incidental 
to  this,  which  gives  that  jurisdiction.  Those 
other  questions  cannot  arrest  the  proceed- 
ings" 

Congress  may  give  jurisdiction  to  the 
United  States  courts  of  suits  involving  ques- 
tions arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  although  other 
questions  of  fact  or  law  be  involved,  and  this 
jurisdiction  can  be  given  as  well  by  the  pro- 


cess of  removal  as  by  the  original  institution 
of  the  suit  in  the  federal  court,  or  as  by  an 
appeal  or  writ  of  error.  Fisk  v.  Union  Pac. 
R.  Co.,  (1869)  6  Blatchf.  (U.  S.)  362,  9  Fed. 
Cas.  No.  4,827. 

A  single  federal  purpose  or  ground  of  juris- 
diction would  be  sufficient  in  the  exercise  of 
the  constitutional  power  in  Congress  to  vest 
a  Circuit  Court  with  jurisdiction,  although 
some  of  the  defendants  are  residents  of 
the  same  state  as  the  plaintiff.  Whelan  t?. 
New  York,  etc.,  R.  Co.,  (1888)  35  Fed.  Rep. 
859,  in  which  case  the  court  said:  "It  re- 
sults necessarily  from  the  supremacy  of  the 
Federal  Constitution,  and  the  laws  passed  by 
Congress  within  the  limits  of  the  powers 
conferred,  that  a  single  federal  object  may 
control  the  question  of  jurisdiction  even  when 
the  suit  includes  or  relates  to  other  matters 
or  parties  which  come  properly  within  the 
local  jurisdiction,''  and  cited  Gordon  v. 
Longest,  (1842)  16  Pet.  (U.  S.)  104,  and 
Barney  v.  Lathan,  (1880)   103  U.  S.  205. 


5.  Regardless  of  Parties  to  Suit  —  A  case  arising  under  the  Constitution  or 
laws  of  the  United  States  is  cognizable  in  courts  of  the  Union,  whoever  may  be 
the  parties  to  that  case,  and  an  exception  does  not  exist  in  those  cases  in  which 
the  state  may  be  a  party. 


Cohen  t>.  Virginia,  (1821)  6  Wheat.  (U.  S.) 
383. 

"This  clause  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent 
of  the  Constitution,  laws,  and  treaties  of  the 
United  States,  when  any  question  respecting 
them  shall  assume  such  a  form  that  the 
judicial  power   is   capable   of   acting   on   it. 


That  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  the  form  prescribed  by 
law.  It  th^n  becomes  a  case,  and  the  Con- 
stitution declares  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  United 
States."  Osborn  v.  U.  S.  Bank,  (1824)  9 
Wheat.   (U.  S.)   819. 


6.  Suit  Against  a  State  by  a  Citizen  of  the  State.  —  This  clause  does  not  give 

the  right  to  bring  a  suit  in  a  federal  court  against  a  state  by  a  citizen  of  that 

state  in  a  case  arising  under  the  Constitution  and  laws  of  the  United  States. 

Hans  v.  Louisiana,  (1890)  134  U.  S.  9,  affirming  (1885)  24  Fed.  Rep.  55.  See  also 
North  Carolina  v.  Temple,  (1890)  134  U.  S.  30. 

7.  Suit  to  Set  Aside  a  Patent  for  Land. —  The  attorney-general  as  the  head 
of  the  department  of  justice  has  the  right  to  institute,  in  the  name  of  the 
United  States,  a  suit  to  abrogate,  annul,  or  set  aside  a  patent  for  land  which 
has  been  issued  by  the  government,  in  a  case  where  such  an  instrument,  if 
permitted  to  stand,  would  work  serious  injury  to  the  United  States  and 
prejudice  its  interest,  and  where  it  has  been  obtained  by  fraud,  imposture,  or 
mistake. 

See  also  U.  S.  v.  Beobo,   (1888) 


U.  S.  v.  San  Jacinto  Tin  Co.,   (1888)    125  U.  S.  285 
127  U.  S.  343. 
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8.  Suits  By  mad  Again*  Bank  of  United  State*.  —  The  Act  of  Congress  incor- 
porating the  Bank  of  die  United  States,  and  giving  the  Circuit  Courts  of  the 
United  States  jurisdiction  of  suits  by  and  against  the  bank,  is  constitutional. 

Osborn  r.  U.  3.  Bank,  MS24)  9  Wheal.  (U.  S.>  738. 


9.  Over  Domestic  Relations,  —  Hie  whole  subject  of  the  domestic  relations  of 
husband  and  wife,  parent  and  child,  belongs  to  the  laws  of  the  states  and  not 
to  the  laws  of  die  United  States.  The  right  to  control  and  possession  of  a 
child,  as  contested  by  its  father  and  its  grandfather,  is  one  in  regard  to  which 
neither  Congress  nor  any  authority  of  the  United  States  has  any  special  juris- 
diction, when  whether  the  one  or  the  other  is  entitled  to  the  possession  does 
not  depend  upon  any  Act  of  Congress,  or  any  treaty  of  the  United  States  or 
its  Constitution. 


in  re  Burins.  « lS90r  136  U.  S.  595.  wherein 
the  court  said:  -  So  far  as  the  question 
whether  the  custody  of  a  child  can  be  brought 
into  litigation  in  a-  Circuit  Court  of  the 
United  States,  even  where  the  citizenship  of 
the  opposing  parties  is  such  as  ordinarily 
confers  jurisdiction  on  that  court,  the  matter 
was  left  undecided  in  the  case  of  Barnr  r. 
Mercein.  11*47)  5  How.  <U.  S.)  103.  " Ob- 
viously, although  the  statutes  of  the  United 
States  have  since  enlarged  the  jurisdiction 
of  the  Circuit  Court*  by  declaring  that  they 


shall  have  original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all 
civil  suits  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority, 
the  difficulty  is  not  reasoved  by  this  provi- 
sion, for,  as  we  hare  already  said,  the  custody 
and  guardianship  by  the  parent  of  his  child 
does  not  arise  under  the.  Constitution,  laws, 
or  treaties  of  the  United  States  and  is  not 
dependent  on  them." 


VII  "Of  Adstjaaxtt  aid  Maritime  Jtoisdictiov "  —  1.  Exdufreneas  of 

Admiralty  and  Maritime  Jurisdiction  —  a.  Ix  General.  —  The  admiralty  and 

maritime  jurisdiction  conferred  by  the  Constitution  and  laws  of  the  United 

States  upon  the  District  Courts  of  the  United  States  is  exclusive. 

cial  power,  which  would  confine  it,  in  cases 
of  contracts,  to  those  concerning  the  naviga- 
tion and  trade  of  the  country  upon  the  high 
seas  and  tide-waters  with  foreign  countries, 
and  among  the  several  states.  Xew  Jersey 
Steam  Xav.  Co.  r.  Merchants'  Bank,  (1848) 
6  How.  (U.  S.)  392. 

Admiralty  jurisdiction  exists  and  is  exer- 
cised in  the  United  States,  under  and  by 
virtue  of  the  Constitution  and  laws,  and  in- 
dependently of  the  navigation  laws  of  Con- 
gress. The  General  Cass,  (1871)  Brown 
Adm.  334,  10  Fed.  Cas.  No.  5,307. 


The  Glide,  (1897)   167  U.  &  623. 

See  section  563,  K.  &,  under  title  Judi- 
ciary, 4  Fed.  Stat.  Xsrsot.  220.« 


The  fulnaire  jurisdiction  in  admiralty 
cases  was  conferred  on  the  national  govern- 
ment, as  closely  connected  with  the  grant  of 
the  commercial'  power.  The  admiralty  court 
is  a  maritime  court  instituted  for  the  pur- 
pose of  administering  the  law  of  the  seas. 
There  seem*  to  be  ground,  therefore,  for  re- 
straining jurisdiction,  in  some  measure, 
witnin  the  limit  of  the  grant  of  the  commer- 


Ladgsd  fa  Moral  Govts.  —  The  entire  admiralty  power  of 
the  Constitution  was  lodged  in  the  federal  courts* 


American  Steamboat  Co.  r.  Chase,  (1872) 
16  Wall.  (U.  S.J  522.  See  also  Xew  Jersev 
Steam  Xav.  Co.  r.  Merchants'  Bank.  (1S48) 
6  How.  (U.  S.)  390. 

Witnin  the  cognizance  of  this  jurisdiction 
are  all  affairs  relating  to  vessel*  of  trade, 
and  the  owners  thereof,  as  such;  and  all 
matters  which  concern  owners,  proprietors  of 
ships  as  such  —  all  canoes  of  pawning,  hypo- 
thecating, or  pledjrin?  of  the  ship  or  vessel 
itself,  or  any  part  thereof,  at  sea.  and  what- 
ever is  of  a  maritime  nature,  either  by  way 
of  navigation  upon  the  seas,  or  negotiation  at 
or  beyond  the  sea,  in  the  way  of  maritime 


trade  or  commerce  —  also  the  nautic  right 
which  maritime  persons  have  in  ships,  their 
tackle,  etc.;  likewise  all  causes  of  out- 
riggers, furnishers,  owners,  and  part  owners 
of  ships,  as  such.  Stevens  c.  The  Sandwich, 
(1801)  1  Pet.  Adm.  233,  23  Fed.  Cas.  No. 
13.409. 

Jurisdiction  conferred  on  District  Courts.  — 
The  Constitution  leaves  to  the  discretion  of 
Congress  the  distribution  of  the  subjects  and 
cases  which  they  think  proper  to  establish. 
In  the  exercise  of  that  discretion,  Congress, 
in  1789.  declared  that  the  District  Courts 
should  have  "  exclusive  original  cognizance  ol 
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all  civil  causes  of  admiralty  and  maritime 
jurisdiction; "  thus  conferring  upon  the 
District  Courts,  in  respect  to  civil  causes,  as 
full  and  ample  unlimited  original  jurisdic- 
tion, in  admiralty,  as  it  was  in  the  power  of 
the  national  government  to  confer  upon  the 
national  courts.  Western  Transp.  Co.  v.  The 
Great  Western,  (1862)  4  West  L.  Month.  281, 
29  Fed.  Cas.  No.  17,443. 

Whether  considered  as  an  instance  or  as  a 
post  court,  every  District  Court  possesses  all 
the  powers  of  a  court  of  admiralty.  Glass  v. 
The  Sloop  Betsey,  (1794)  3  Dall.  (U.  8.)  6. 

All  admiralty  jurisdiction  refers  directly  or 
indirectly  to  navigation.  It  is  the  vessel 
and  its  navigation,  and  the  crimes,  torts,  and 


contracts  growing  out  of  it,  that  form  the 
objects  of  admiralty  jurisdiction.  U.  S.  v. 
Burlington,  ^bc.9  Ferry  Co.,  (1884)  21  Fed. 
Rep.  33d. 

Cases  of  seizure  on  the  high  seas  or  the 
navigable  waters  of  the  United  States,  for 
the  violation  of  any  law  thereof,  are  cases  of 
admiralty  and  maritime  jurisdiction.  The 
Idaho,   (1886)  29  Fed.  Rep.  189. 

Not  limited  by  the  rules  of  the  common 
law.  —  The  general  jurisdiction  of  the  courts 
of  the  United  States  in  admiralty  and  mari- 
time cases  is  not  limited  by  the  rules  of  the 
common  law.  The  Stephen  Allen,  (1830) 
Blatchf.  &  H.  Adm.  175,  22  Fed.  Cas.  No. 
13,361. 


b.  State  Jubibdictiow  over  Seacoast.  —  Within  what  are  generally  recog- 
nized as  the  territorial  limits  of  states  by  the  law  of  nations,  a  state  can  define 
its  boundaries  on  the  sea,  and  the  boundaries  of  its  counties,  and  a  state  has 
jurisdiction,  within  such  territorial  limits,  of  offenses  not  punishable  under 
Acta  of  Congress. 


Manchester  v.  Massachusetts,  (1891)  130 
U.  S.  264.  See  U.  S.  v.  Bevans,  (1818)  3 
Wheat  <U.  S.)  390. 

A  statt  statute  coating  a  civil  liability  for 

an  act  causing  the  death  of  another  may  be 


enforced  in  a  court  of  admiralty  when  the 
act  complained  of  occurred  within  the  mari- 
time territorial  limits  of  the  state,  Hum- 
boldt Lumber  Manufacturers'  Assoc,  v. 
Christopherson,  (C.  C.  A.  1896)  T3  Fed.  Rep. 
239. 


t.  CoHCUBBBirT  Jtjbisdictiow  at  Common  Law.  —  Wherever  the  District 

Conrte  of  the  United  States  have  original  cognizance  of  admiralty  causes  by 

virtue  of  an  Act  of  Congress,  that  cognizance  is  exclusive  with  the  exception 

always  of  such  concurrent  remedy  as  is  given  by  the  common  law. 

this  jurisdiction  is  vested  in  the  courts  of 
admiralty,  to  the  exclusion  of  the  courts  of 
common  law.  But  in  cases  where  the  juris- 
diction of  common  law  and  admiralty  are  con- 
current (as  in  cases  of  possessory  suits, 
mariners'  wages,  and  marine  torts),  there  is 
nothing  in  the  Constitution  necessarily  lead- 
ing to  the  conclusion  that  the  jurisdiction 
was  intended  to  be  exclusive ;  and  there  is  no 
better  ground,  upon  general  reasoning,  to 
contend  for  it.  The  reasonable  interpreta- 
tion," continues  the  commentator,  "  would 
seem  to  be,  that  it  conferred  on  the  national 
judiciary  the  admiralty  and  maritime  juris- 
diction exactly  according  to  the  nature  and 
extent  and  modifications  in  which  it  existed 
in  the  jurisprudence  of  the  common  law. 
When  the  jurisdiction  was  exclusive,  it  re- 
mained so;  when  it  was  concurrent,  it  re- 
mained so.  Hence  the  states  could  have 
no  right  to  create  courts  of  admiralty  as  such, 
or  to  confer  on  their  own  courts  the  cogni- 
zance of  such  cases  as  were  exclusively 
cognizable  in  admiralty  courts.  But  the 
states  might  well  retain  and  exercise  the 
jurisdiction  in  cases  of  which  the  cognizance 
was  previously  concurrent  in  the  courts  of 
common  law.  This  latter  class  of  oases  can 
be  no  more  deemed  enses  of  admiralty  and 
maritime  jurisdiction  than  cases  of  common- 
law  jurisdiction."  Taylor  v.  Carryl,  (1857) 
20  How.  (U.  S.)  598. 
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TheHineo.  Trevor,  (1806)  4  Wall.  (U.  6.) 
565.  See  aJao  The  Moses  Taylor,  (I860)  4 
Wall.  (t7.  S.)  430;  De  Lovio  v.  Boit,  (1815) 
2  Gall  (U.  8.)  308,  7  Fed.  Cas.  No.  3,776. 

Heither  a.  jury  trial  nor  the  concurrent 
jariidiction  of  the  common-law  courts  can  be 
a  test  for  jurisdiction  in  admiralty.  Waring 
*.  Clarke,  (1847)  5  How.  (U.  S.)   459. 

Personal  suits  in  state  courts.  —  Under  the 
grant  by  the  Constitution  of  judicial  power 
to  the  United  States  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  under  the 
rightful  legislation  of  Congress,  personal 
suits  on  "marine  contracts  or  for  maritime 
tarts  oaa  be  maintained  in  the  state  courts. 
Maaehester  v.  Massachusetts,  (1891)  139  U. 
a  062,  affirming  Com.  t>.  Manchester,  (1890) 
ltt  Mass.  230.  See  also  Dunham  v .  Lamp- 
here,  (1855)  3  Gray  (Mass.)  266. 

Story's  views  approved.  —  The  relation  of 
the  District  Courts,  as  courts  of  admiralty,  is 
denned  with  exactness  and  precision  by  Jus- 
tics  Story  in  his  Commentaries  on  the  Con- 
stitution. He  says;  "Mr.  Chancellor  Kent 
and  Mr.  Rawle  seem  to  think  that  the 
admiralty  jurisdiction  given  by  the  Constitu- 
tion is.  in  all  cases,  necessarily  exclusive. 
Bat  it  is  believed  that  this  opinion  is  founded 
on  mistake.  It  is  exclusive  in  all  matters  of 
prize,  for  the  reason  that,  at  the  common  law. 
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Power  of  Congress  to  render  admiralty  ju- 
risdiction exclusive  —  The  grant  of  the  civil 
jurisdiction  of  the  admiralty  is  not  neces- 
sarily exclusive,  and  a  denial  of  the  exercise 
of  the  power  of  the  states  until  Congress  acts 
upon  the  subject.  There  are  certainly  very 
strong  grounds  for  maintaining  that,  in  those 
cases  where,  previous  to  the  formation  of  the 
general  government,  the  state  tribunals 
possessed  and  were  in  the  constant  habit  of 
exercising  jurisdiction,  they  may  continue  to 
exercise  the  same  where  the  common  law 
affords  a  full  and  adequate  remedy.  The 
Schooner  Wave  v.  Hyer,  2  Paine  (U.  S.)  131, 
29  Fed.  Cas.  No.  17,300.  But  see  The  Ferry 
Steamer  Norfolk,  (1877)  2  Hughes  (U.  S.) 
123,  18  Fed.  Cas.  No.  10,297;  The  Hunts- 
ville,  (1871)  8  Blatchf.  (U.  S.)  228,  12  Fed. 
Cas.  No.  6,915. 

Though  the  admiralty  and  maritime  juris- 
diction is  not,  by  the  terms  of  the  Constitu- 
tion, declared  to  be  exclusive,  yet  the  juris- 
diction may  by  Congress  be  rendered  ex- 
clusive. Chisholm  v.  Northern  Transp.  Co., 
(1872)  61  Barb.  (N.  Y.)  388. 

The  judicial  power  of  the  United  States, 
in  admiralty  cases,  is  limited  by  the  proceed- 


ings had,  the  form,  manner,  and  forum  in 
which  actions,  under  the  law  in  that  juris- 
diction, are  prosecuted;  and  exclusive  juris- 
diction is  not  bestowed  upon  the  federal 
courts  over  subjects  which  may  be  the  founda- 
tion of  actions  in 'admiralty,  and  also  accord- 
ing to  the  course  of  the  common  law,  in 
chancery  or  at  law.  In  such  cases  the  state 
courts  have  concurrent  jurisdiction  with  the 
United  States  admiralty  courts.  That  such 
is  the  congressional  interpretation  of  the 
Constitution  of  the  United  States,  and  that, 
if  under  the  clause  in  question  the  exclusive 
judicial  power  in  admiralty  cases  may  be 
assumed  by  the  United  States,  it  has  not  been 
but  is  preserved  to  the  states,  is  made  plain 
by  the  Act  of  Congress  of  the  24th  of  Sept., 
1789,  section  9,  which  is  in  these  words: 
"  The  District  Courts  *  *  *  shall  also  have 
exclusive  original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  in- 
cluding all  seizures  under  laws  of  impost, 
navigation,  or  trade  of  the  United  States, 
*  *  *  saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it."  Home 
Ins.  Co.  v.  North  Western  Packet  Co.,  (1871) 
32  Iowa  242. 


2.  As  Understood  at  Time  Constitution  Adopted  —  a.  In  General.  —  The  true 
limits  of  admiralty  and  maritime  jurisdiction  can  only  be  ascertained  by  refer- 
ence to  what  cases  were  cognizable  in  the  maritime  courts  when  the  Constitution 
was  formed.  What  was  reserved  to  the  states,  to  be  regulated  by  their  own 
institutions,  cannot  be  rightfully  infringed  by  the  general  government,  either 
through  its  legislative  or  judiciary  department. 


People's  Ferry  Co.  v.  Beers,  (1857)  20 
How.  (U.  S.)  401.  See  also  Murray  v.  Chi- 
cago, etc.,  R.  Co.,   ( 1804)   62  Fed.  Rep.  28. 

Jurisdiction  in  admiralty  under  the  Consti- 
tution of  the  United  States  and  laws  of  Con- 
gress must  be  determined  by  a  just  reference 
to  the  laws  of  the  states  and  the  usages  of 
the  courts  prevailing  in  the  states  at  the  time 
when  the  Constitution  was  adopted.  No  other 
rules  are  known,  which  it  is  reasonable  to 
suppose  could  have  been  in  the  minds  of  the 
men  who  framed  the  Constitution  and  organ- 
ized the  judicial  system  of  the  United  States, 
than  those  which  were  then  in  force  in  the 
respective  states,  and  which  they  were  ac- 
customed to  see  in  the  daily  and  familiar 
practice  in  the  state  courts.  Many  of  the 
laws  and  usages  were  the  same  as  those  then 
acknowledged  in  England,  and  to  that  extent 
the  admiralty  decisions  in  the  state  courts 
and  those  made  in  the  courts  of  the  parent 
country  and  of  the  commercial  countries  of 
continental  Europe,  when  analogous,  furnish  a 
common  guide.  Cunningham  v.  Hall,  (1858) 
1  Cliff.  (U.  S.)  43,  6  Fed.  Cas.  No.  3,481. 

Admiralty  was  a  jurisdiction  limited  and 
defined  by  the  statute  and  common  law;  its 
boundaries   had   been  declared  by   adjudica- 


tions in  the  courts  of  the  states,  so  recently 
before  the  framing  of  the  Constitution  in 
convention,  that  they  must  have  been  familiar 
to  the  members.  To  the  states  in  which 
courts  of  admiralty  had  been  long  held,  its 
jurisdiction  was  well  known,  and  in  the 
absence  of  any  judicial  authority  under  the 
governments  of  the  states,  in  opposition  to 
what  has  been  referred  to,  we  must  consider 
this  jurisdiction  to  have  been  granted  pre- 
cisely as  it  had  been  previously  exercised. 
Bains  v.  The  Schooner  James  and  Catherine, 
(1832)  Baldw.  (U.  S.)  544,  2  Fed.  Cas.  No. 
756. 

The  clause  extending  the  judicial  power  to 
all  cases  of  admiralty  and  maritime  jurisdic- 
tion manifestly  embraces  those  subjects, 
whether  of  contract  or  tort,  which  were  then, 
under  the  general  maritime  law,  the  appro- 
priate subjects  of  the  jurisdiction  of  courts 
of  admiralty.  There  were  cases  upon  and 
contracts  pertaining  to  the  navigation  of  the 
high  seas,  in  contradistinction  to  contracts 
made  or  to  be  executed  on  land,  or  to  torts 
of  the  same  character  as  to  locality,  com- 
prehending navigable  rivers  in  which  the  tide 
ebbed  and  flowed.  Scott  v.  The  Propeller 
Young  America,  (1856)  Newb.  Adm.  101,  21 
Fed.  Cas.  No.  12,549. 


b.  Xot  Limited  by  English  Admiralty  Law.  —  The  admiralty  jurisdio- 
tion  extends  to  localities  and  subjects  which,  by  the  jealousy  of  the  common  law, 
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were  prohibited  to  it  in  England,  but  which  fairly  belong  to  it  on  every  ground 

of  reason  when  applied  to  the  peculiar  circumstances  of  this  country,  with  its 

extended  territories,  its  inland  seas,  and  its  navigable  rivers,  especially  as  the 

narrow  restrictions  of  the  English  law  had  never  prevailed  on  this  side  of  the 

Atlantic,  even  in  colonial  times. 

The  admiralty  and  maritime  jurisdiction  of 
the  United  Stales  is  not  limited  either  by 
the  restraining  statutes  or  the  judicial  pro- 
hibitions of  England,  but  is  to  be  interpreted 
by  a  more  enlarged  view  of  its  essential 
nature  and  objects,  and  with  reference  to 
analogous  jurisdictions  in  other  countries 
constituting  the  maritime  commercial  world, 
as  well  as  to  that  of  England.  In  accordance 
with  this  more  enlarged  view  of  the  subject, 
several  results  have  been  arrived  at  widely 
differing  from  the  long-established  rules  of 
the  English  courts.  First,  as  to  the  locus  or 
territory  of  maritime  jurisdiction;  that  is, 
the  place  or  territory  where  the  law  mari- 
time prevails,  where  torts  must  be  committed, 
and  where  the  business  must  be  transacted, 
in  order  to  be  maritime  in  their  character ;  a 
long  train  of  decisions  has  settled  that  it 
extends  not  only  to  the  main  dea,  but  to  all 
the  navigable  waters  of  the  United  States,  or 
bordering  on  the  same,  whether  land-locked 
or  open,  salt  or  fresh,  tide  or  no  tide. 
Secondly,  as  to  contracts,  it  has  been  equally 
well  settled  that  the  English  rule  which  con- 
cedes jurisdiction,  with  a  few  exceptions, 
only  to  contracts  made  upon  the  sea  and  to 
be  executed  thereon  (making  locality  the 
test),  is  entirely  inadmissible,  and  that  the 
true  criterion  is  the  nature  and  subject- 
matter  of  the  contract,  as  whether  it  was  a 
maritime  contract,  having  reference  to  mari- 
time sen-ice  or  maritime  transactions.  New 
Englnnd  Mut.  Marine  Ins.  Co.  v.  Dunham, 
(1870)    11  Wall.   (U.  S.)   24. 


The  Lottowanna,  (1874)  21  Wall.  (U.  S.) 
576.  See  also  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  (1848)  6  tfow.  (U.  S.) 
392;  Waring  t?.  Clarke,  (1847)  5  How.  (U. 
S.)  459;  Steele  v.  Thacher,  (1825)  1  Ware 
(U.  S.)  91,  22  Fed.  Cas.  No.  13,348;  De  Lovio 
r.  Boit,  (1815)  2  Gall.  (U.  S.)  398,  7  Fed. 
Cas.  No.  3.776;  Cunningham  r.  Hall,  (1858) 
1  Cliff.  (U.  S.)  43,  6  Fed.  Cas.  No.  3,481. 
But  see  Woodruff  v.  The  Levi  Dearborne, 
(1811)  4  Hall  Law  J.  97,  30  Fed.  Cas.  No. 
17.988;  Thompson  tf.  The  Ship  Ca.tha.rina, 
(1795)  1  Pet.  Adm.  104,  23  Fed.  Cas.  No. 
13,949. 

Judicial  power,  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  is  delegated  by 
the  Constitution  to  the  federal  government  in 
general  terms,  and  courts  of  this  character 
had  then  been  established  in  all  commercial 
and  maritime  nations,  differing,  however, 
materially  in  different  countries  in  the 
powers  and  duties  confided  to  them;  the  ex- 
tent of  the  jurisdiction  conferred  depending 
very  much  upon  the  character  of  the  govern- 
ment in  which  they  were  created;  and  this 
circumstance,  with  the  general  terms  of  the 
grant,  rendered  it  difficult  to  define  the  exact 
limit*  of  its  power  in  the  United  States. 
This  difficulty  was  increased  by  the  complex 
character  of  our  government,  where  separate 
and  distinct  specified  powers  of  sovereignty 
are  exercised  by  the  United  States  and  a 
state  independently  of  each  other  within  the 
same  territorial  limits.  And  the  reports  of 
the  decisions  of  this  court  will  show  that  the 
subject  has  often  been  before  it,  and  care- 
fully considered,  without  being  able  to  fix 
with  precision  its  definite  boundaries;  but 
certainly  no  state  law  can  enlarge  it,  nor  can 
an  Act  of  Congress  or  rule  of  court  make  it 
broader  than  the  judicial  power  may  deter- 
mine to  be  its  true  limits.  And  this  boundary 
is  to  be  ascertained  by  a  reasonable  and  just 
construction  of  the  words  used  in  the  Con- 
stitution, taken  in  connection  with  the  whole 
instrument,  and  the  purposes  for  which 
admiralty  and  maritime  jurisdiction  was 
granted  to  the  federal  government.  -  The 
Steamer  St.  Lawrence,  (1861)  1  Black  (U. 
S.)  526. 


Originally  the  Court  of  Admiralty  in  Eng- 
land entertained  jurisdiction  of  petitory  as 
well  as  of  mere  possessory  actions.  Since  the 
Restoration,  that  court,  through  the  jealous 
interference  of  courts  of  law,  had  ceased  to 
pronounce  directly  on  questions  of  ownership 
or  property.  Petitory  suits  were  silently 
abandoned,  and,  if  in  a  possessory  action  a 
question  of  mere  property  arose,  especially 
of  a  more  complicated  nature,  it  declined  to 
interfere.  Ward  r.  Peck,  (1855)  18  How. 
(U.  S.)  267. 

Except  as  adopted  by  statute,  the  general 
maritime  law  is  not  the  law  of  this  country. 
The  Sacramento,   (1004)    131  Fed.  Rep.  374. 


3.  Hot  Limited  to  Tide  Waters. —  The  lakes  and  navigable  waters  connecting 
them  are  within  the  scope  of  admiralty  and  maritime  jurisdiction  as  known 
and  understood  in  the  United  States  when  the  Constitution  was  adopted,  and 
an  Act  of  Congress  extending  the  jurisdiction  of  the  District  Courts  to  certain 
cases  upon  the  lakes  and  navigable  waters  connecting  the  same,  and  declaring 
that  these  courts  shall  have,  possess,  and  exercise  the  same  jurisdiction  in 
matters  of  contract  and  tort  arising  in,  or  ur>on,  or  concerning  steamboats  or 
Other  vessels  of  twenty  tons  burden  and  upwards,  enrolled  and  licensed  for 
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the  coasting  trade  and  at  the  time  employed  in  business  of  commerce  and 
navigation  between  ports  and  places  in  different  states  and  territories,  as  waa 
at  the  time  of  the  passage  of  the  Aet  possessed  and  exercised  by  the  Difltriet 
Courts  in  cases  of  like  steamboats  and  other  vessels  employed  in  navigation  and 
commerce  on  the  high  seas  or  tide  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  is  constitutional.  The  fact  there  is  no  tide 
in  the  lakes  or  the  waters  connecting  them  does  not  make  snob  waters  unsuitable 
for  admiralty  jurisdiction. 


The  Propeller  Genesee  Chief  v.  Fitzhugh, 
(1861)  12  How.  (U.  S.)  451,  wherein  the 
court  said:  "At  the  time  the  Constitution 
of  the  United  States  was  adopted,  and  our 
courts  of  admiralty  went  into  operation,  the 
definition  which  had  been  adopted  in  Eng- 
land was  equally  proper  here.  In  the  old  thir- 
teen states  the  far  greater  part  of  the  navig- 
able waters  are  tide  waters.  And  in  the 
states  which  were  at  that  period  in  any  de- 
gree commercial,  and  where  courts  ot  ad- 
miralty were  celled  on  to  exercise  their  juris- 
diction, every  public  river  was  tide  water  to 
the  head  of  navigation.  And,  indeed,  until 
the  discovery  of  steamboats,  there  could  he 
nothing  like  foreign  commerce  upon  waters 
with  an  unchanging  current  resisting  the 
upward  passage.  The  courts  of  the  United 
States,  therefore,  naturally  adopted  the 
English  mode  of  defining  a  public  river,  and 
consequently  the  boundary  of  admiralty 
jurisdiction.  It  measured  it  by  tide  water. 
And  that  definition  having  found  its  way  into 
our  courts,  became,  after  a  time,  the  familiar 
mode  of  describing  a  public  river,  and  was 
repeated,  as  oases  occurred,  without  par- 
ticularly examining  whether  it  was  as  uni- 
versally applicable  in  this  country  as  it  was 
in  England.  If  there  were  no  waters  in  the 
United  States  which  are  public,  as  contradis- 
tinguished from  private,  except  where  there 
is  tide,  then  unquestionably  here  as  well  as 
m  England,  tide  water  must  be  the  limits  of 
admiralty  power.  And  as  the  English  defini- 
tion was  adopted  in  our  courts,  and  con- 
stantly used  in  judicial  proceedings  and 
forms  of  pleading,  borrowed  from  England, 
the  public  character  of  the  river  was  in  pro- 
cess of  time  lost  sight  of,  and  the  jurisdic- 
tion of  the  admiralty  treated  as  if  it  was 
limited  by  the  tide.  The  description  of  a 
public  navigable  river  was  substituted  in  the 
place  of  the  thing  intended  to  be  described. 
And  under  the  natural  influence  of  precedents 
and  established  forms,  a  definition  originally 
correct  was  adhered  to  and  acted  on,  after  it 
had  ceased,  from  a  change  in  circumstances, 
to  be  the  true  description  of  public  waters. 
It  was  under  the  influence  of  these  prece- 
dents and  this  usage,  that  the  case  of  The 
Steamboat  Thomas  Jefferson,  (1825)  10 
Wheat.  (U.  S.)  428,  was  decided  in  this 
court,  and  the  jurisdiction  of  the  courts  of 
admiralty  of  the  United  States  declared  to 
be  limited  to  the  ebb  and  flow  of  the  tide. 
The  Steam  Boat  Orleans  v.  Phoebus,  (1837) 
11  Pet.  (U.  S.)  175,  afterwards  followed  this 
case,  merely  as  a  point  decided.  *  *  * 
The  nature  of  the  questions  concerning  the 


extent  of  the  admiralty  jurisdiction,  which 
have  arisen  in  this  court,  were  net  calculated 
to  call  its  attention  particularly  to  the  one- 
we  are  now  considering.  The  point  in  dis- 
pute has  generally  been  whether  the  Juris- 
diction was  not  as  limited  in  the  UnUeeT 
States  as  it  was  in  England  at  the  time  the 
Constitution  was  adopted.  And  if  it  was  so 
limited,  then  it  did  not  extend  to  contracts 
for  maritime  services  when  made  on  land, 
nor.  to  torts  and  collisions  on  a  tide-water 
river,  if  they  took  place  in  the  body  of  a 
country.  The  attention  of  the  court,  there- 
fore, in  former  cases/  baa  been  generally 
strongly  attracted  to  that  question,  and  never,, 
we  believe,  until  recently,  drawn  to  the  one 
we-  are  now  discussing,  except  in  the  case  of 
The  Thomas  Jefferson,  afterwards  followed 
in  The  Steam  Boat  Orleans  v.  Phoebus,  as  al- 
ready mentioned.  For,  with,  this  exception, 
the  eases  always  arose  en  contracts  for  ser- 
vices on  tide  water,  or  were  upon  libels  for 
collisions  or  other  torts  committed  within 
the  ebb  and  flew  of  the  tide.  There  was, 
therefore,  no  necessity  for  inouiring  whether 
the  jurisdiction  extended  fortner  in  a  public 
navigable  water.  And  following  the  English 
definition,  tide  was  assumed  and  spoken  of 
as  its  limit,  although  that  particular  ques- 
tion was  not  before  the  court.  *  *  "  It 
is  evident  that  a,  definition  that  would  at 
this  day  limit  public  rivers  in  this  country 
to  tide-water  rivers  is  utterly  inadmissible. 
We  have  thousands  of  miles  of  public  navig- 
able water,  including  lakes  and  rivers,  in 
which  there  is  no  tide.  And  certainly  there 
can  be  no  reason  for  admiralty  power  over  a 
public  tide  water,  which  does  not  apply  with 
equal  force  to  any  other  public  water  used  for 
commercial  purposes  ana  foreign  trade.  The 
lakes  and  the  waters  connecting  them  are  un- 
doubtedly public  waters,  and  we  think  are 
within  the  grant  of  admiralty  and  maritime 
jurisdiction  in  the  Constitution  of  the  United 
States."  See  also  Fretz  V.  Bull,  (18fii)  1* 
How.  (U.  S.)  466;  Franconet  v.  The  Ph>pef- 
ler  F.  W.  Backus,  (1852.)  Newk  Adm.  1,  9 
Fed.  Cas.  No.  5,648;  U.  S.  v.  WHscm^  (1*56) 
3  Blachf.  (U.  S.>  436s  3&  Fed.  Gas.  N«* 
16.731;  Williams  v.  The  Barge  Jenny  Lind, 
(1853)  Newb.  Adm.  443,  88  Fed:  tite.  Ha 
17,723. 

Limit  of  territorial  Jariseirtio*  ever  ttte 
waters.  — "  We  think  it  must  be  regarded  aa 
established  that,  as  between  nations,  the 
minimum  limit  of  the  territorial  jurisdiction 
of  a  nation  over  tide  waters  is  a  marine 
league  from  its  comet;  that  beys  wiMilfrp 
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within  its  territory  not  exceeding  two  marine 
leagues  in  width  at  thp  mouth  are  within  this 
limit;  and  that  included  m  this  territorial 
jurisdiction  is  the  right  of  control  over 
fisheries,  whether  the  fish  be  migratory,  free- 
swimming  flan,  or  free-moving  fish*  or  fish 
attached  to  or  embedded  in  the  soil.  The 
open  sea  within  this  limit  is,  of  course,  sub- 
ject to  the  common  right  of  navigation;  and 

Tm  Entire  Wavigable  Waters  of  the  United  States  are  covered  by  the  admiralty 

jurisdiction,  to  which  the  power  of  the  federal  judiciary  is  declared  to  extend. 

The  Hine  v.  Trevor,  ( 1866)  4  Wall.  (U.  &) 
569.  See  also  The  Robert  W.  Parsons, 
(1W3>  191  U.  6.  26. 


all  governments,  for  the  purpose  of  self-pro- 
tection in  time  of  war  or  for  the  prevention 
of  frauds  on  its  revenue,  exercise  an  au- 
thority beyond  this  limit."  Manchester  v. 
Massachusetts,  (1891)  139  XJ.  S.  258,  affirm- 
ing Oom.  v.  Manchester,  (1890)  152  Mass. 
230.  See  also  Dunham  v.  Lamphere,  (1855) 
3  Gray  (Mass.)  268. 


A  canal  wholly  within  the  limits  of  a  state, 
connecting  navigable  waters,  is  within  the 
tdmiraltv  and  maritime  jurisdiction.  The 
Robert  fr.  Parsons,  (1903)  191  U.  S.  26. 
See  alio  Em  p,  Boyer,   (1884)  109  U.  6.  629. 

"Under  the  English  system,  the  ebb  and 
flow  of  the  tide,  with  few  if  any  exceptions, 
established  the  fact  of  navigability ;  and  this 
vas  the  course  of  decision  in  this  country, 
until  recently.  The  vast  extent  of  our  fertile 
country,  its  increasing  commerce,  its  inland 
seas,  boys,  and  rivers,   open  to  us   a  com- 


mercial prosperity  in  the  future  which  no 
nation  ever  enjoyed.  Our  contracted  views  of 
the  English  admiralty,  which  was  limited  by 
the  ebb  and  flow  of  the  tide,  were  discarded, 
and  the  more  liberal  principles  of  the  civil 
law,  equally  embraced  by  the  Constitution, 
were  adopted.  This  law  is  commercial  in  its 
character,  and  applies  to  all  navigable  waters, 
except  to  a  commerce  exclusively  within  a 
state.  Many  of  our  leading  rivers  are  some- 
times unnavigable;  but  this  cannot  affect 
their  navigability  at  other  times.  A  com- 
merce carried  on  between  two  or  more  states 
is*  subject  to  the  laws  and  regulations  of 
Congress,  and  to  the  admiralty  jurisdiction." 
Nelson  v.  Leland,  (1859)  22  How.  (U.  S.)  55. 


1  Beyond  High-waiter  Mark.  —  When  the  doctrine  was  held  that  admiralty 
jurisdiction  in  cases  purely  dependent  iipon  the  locality  of  the  act  done  was 
Kmited  to  the  sea  and  to  tide  waters  as  far  as  the  tide  flows,  and  that  it  did  not 
reach  beyond  high-water  mark,  it  was  said  that  mixed  cases  may  arise,  and 
indeed  do  often  arise,  where  the  acts  and  services  done  are  of  a  mixed  nature, 
«&  where  salvage  services  are  performed  partly  on  tide  waters,  and  partly  on 
the  shore,  for  the  preservation  of  the  property  saved,  in  'which  the  admiralty 
jurisdiction  has  been  constantly  exercised  to  the  extent  of  decreeing  salvage. 

U.  S.  v.  Coombs,  (1838)   12  Pet.  (U.  S.)  75. 

5.  Maritime  Contract*,  Torta,  and  Crimes — a.  Maritime  Contracts  —  (1) 

In  General.  —  The   admiralty   jurisdiction,    in    oases   of   contract,   depends 

primarily  upon  the  nature  of  the  contract,  and  is  limited  to  contracts,  claims, 

and  services,  purely  maritime,  and  touching  rights  and  duties  appertaining  to 

commerce  and  navigation. 

People's  Ferry  Co.  v.  Beers,  (1857)  20 
Bow.  (U.  S.)  401.  See  De  Lovio  v.  Boit, 
(1815)  2  Gall.  (U.  S.)  398,  7  Fed.  Cas.  No. 
V7«. 

Cases  of  maritime  jurisdiction  include  all 
maritime  contracts,  torts,  and  injuries  which 
are.  in  the  understanding  of  the  common  law, 
as  infl  as  of  the  admiralty,  causes  civil  and 
maritime.  De  Lovio  v.  Boit,  (1815)  2  Gall. 
(U.  S.)  398,  7  Fed.  Cas.  No.  3,776. 

de  subject-matter  is  the  test  of  a  marine 


contract.  A  contract  appertaining  to  com- 
merce aad  navigation,  wherever  made,  to  be 
performed  on  the  navigable  waters  of  the 
United  States,  is  in  general  a  marine  eon- 
tract.  U.  S.  v.  Burlington,  etc.,  Ferry  Co., 
118&4)  21  Fed.  Rep.  336\ 

Whether  to  be  performed  on  land  or  water. 
—  Jurisdiction  attaches  in  case  of  a  mari- 
time contract  irrespective  of  the  question 
whether  it  is  to  be  performed  on  land  or 
water.  Dailey  t>.  New  York,  (1904)  128  Fed. 
Rep.  798. 


(8)  Contract*  for  Hire  of  Seamen.  —  Section  24,  of  the  Act  of  Congress 

ef  Dec.  21,  1898,  entitled  "  An  Act  to  amend  the  laws  relating  to  American 

•amen,  for  the  protection  of  such  seamen,  and  to  promote  commerce  "  (30  Stat. 
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L.  775),  in  prohibiting  the  prepayment  of  the  wages  of  seamen,  is  a  constitutional    - 
enactment,  applying  to  the  prepayment  on  American  soil  or  in  American 
waters  of  the  wages  of  seamen,  who  are  British  subjects,  shipping  in  American 
ports  on  British  merchant  vessels;  there  being  no  treaty  between  the  United 
States  and  Great  Britain  inconsistent  with  such  application. 

TheKestqr,  (1001)  110  Fed.  Rep.  432.    See  to    contracts    for   the   hire   of    seamen,  the 

the  title  Seamen,  6  Fed.  Stat.  Annot.  872.  admiralty  never  pretended  to  claim,  nor  could 

it   rightfully  exercise,  any   jurisdiction,  ex- 

Wfaen  it  was  considered  that  the  admiralty  cept  in  cases  where  the  service  was  sub- 
jurisdiction  was  limited  to  the  open  sea  and  stantially  performed,  or  to  be  performed, 
to  tide  waters,  it  was  held  that  the  District  upon  the  sea,  or  upon  waters  within  the  ebb 
Court,  as  a  court  of  admiralty,  had  not  juris-  and  flow  of  the  tide.  This  is  the  prescribed 
diction  of  a  suit  over  wages  earned  on  the  limit  which  it  was  not  at  liberty  to  tran- 
voyage  from  the  shipping  port  in  the  state  of  scend."  The  Steamboat  Thomas  Jefferson, 
Kentucky  up  the  river  Missouri  and  back  (1825)  10  Wheat  (U.  S.)  429. 
again  to  the  port  of  departure.    "  In  respect 

(3)  Contract  of  Affreightment.  —  A  suit  upon  a  contract  of  affreightment 
for  the  purpose  of  recovering  a  large  amount  of  specie  lost  in  a  steamer  which 
took  fire  and  was  consumed  on  Long  Island  Sound,  about  four  miles  off  Hunt- 
ington lighthouse,  and  between  forty  and  fifty  miles  from  the  city  of  New 
York,  was  held  to  be  within  admiralty  jurisdiction. 

New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  (1848)  6  How.  (U.  S.)  378. 

(4)  Agreement  of  Consortship.  —  An  agreement  or  a  stipulation  of  consort 
ship  is  a  contract  capable  of  being  enforced  in  the  admiralty  against  property 
or  proceeds  in  the  custody  of  the  court 

Andrews  v.  Wall,  (1845)  3  How.  (U.  S.)  572. 

(5)  Policy  of  Insurance  as  a  Maritime  Contract.  —  A  policy  of  insurance 
is  a  maritime  contract,  and  therefore  of  admiralty  jurisdiction. 

De  Lovio  v.  Boit,  (1815)  2  Gail.  (U.  S.)  398,  7  Fed.  Cas.  No.  3,776. 

6.  Maritime  Tobts.  —  Admiralty  jurisdiction  rests  upon  the  grant  in  the 

Constitution.    The  courts  of  the  United  States  proceeding  as  courts  of  admiralty 

and  maritime  jurisdiction  have  jurisdiction  in  cases  of  maritime  torts  in 

personam  as  well  as  in  rem. 

Monro  v.  Almeida,   (1825)   10  Wheat.   (U.  The  jurisdiction  of  courts  of  admiralty,  in 

S.)  493.    See  also  De  Lovio  v.  Boit,  (1815)  2  matters  of  contract,  depends  upon  the  nature 

Gall.  (U.  S.)  398,  7  Fed.  Cas.  No.  3,776.  and  character  of  the  contract;  but  in  torts 

-~.^             A  A            .      \  _^  AV     ..^m.  _«  it  depends  entirely  on  locality.    If  the  wrong 

With  respect  to  marine  torte  the  test  of  be  J^^  on  {he  hi0l  J^  OT  ^thin  the 

admiralty  jurisdiction  is  locality.     A  marine  eW)  Rnd  flow  of  the  tide    it  hafl  never  been 

tort  cannot  be  made  to  depend  upon  the  kind  di9puted  that  it  comes  within  the  jurisdic- 

of  commerce  in  which  the  ship  is  employed.  Um  of  thftt  ^^    Philadelphia,  etc,  R.  Co. 

If   a    marine   tort   be   committed    anywhere  r     Philadelphia,    etc..    Steam    Towboat    Co., 

upon  navigable  water  of  the  United  States,  (lg59)  23  £QW    (U   R)  215     g^  alaQ  q^ 

whether  the  ship  or  vessel  be  engaged  in  com-  ho,m   r    Northern  Transp.   Co.,    (1872)    61 

merce  wholly  domestic  to  a  state  or   inter-  Barfc    (N   Y.)  388. 
state,    the    case    is    one    of    admiralty    and 
maritime  jurisdiction.     U.  S.  v.  Burlington, 
etc.,  Ferry  Co.,  (1884)  21  Fed.  Rep.  336. 

c.  Maritime  Chimes  and  Offenses.  —  The  courts  of  the  United  States, 

merely  bv  virtue  of  this  grant  of  judicial  power,  and  in  the  absence  of  legislation 

by  Congress,  have  no  jurisdiction  of  maritime  crimes  and  offenses.      The 
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criminal  jurisdiction  of  the  courts* of  the  United  States  is  wholly  derived  from 
the  statutes  of  the  United  States. 


Manchester  v.  Massachusetts,  (1801)  139 
U.  S.  262,  affirming  Coin.  v.  Manchester, 
(1890)  152  Mass.  230.  See  also  U.  S.  v. 
Burlington,  etc.,  Ferry  Co.,  (1884)  21  Fed. 
Rep.  336;  The  Schooner  Wave  v.  Hyer,  2 
Paine  (U.  S.)   131,  29  Fed.  Cas.  No.  17,300. 

The  giant  of  power  to  Congress  to  regulate 
foreign  commerce,  and  the  declaration  that 


the  judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,  do 
not  enable  a  court  to  punish  any  act  as  a 
crime,  unless  some  part  of  the  Constitution, 
or  a  treaty,  or  some  law  of  Congress,  makes 
it  a  crime,  and  confers  authority  on  that 
court  to  punish  it.  U.  S.  v.  New  Bedford 
Bridge,  (1847)  1  Woodb.  AM.  (U.  S.)  401, 
27  Fed.  Cas.  No.  15,867. 


6.  Power  of  Congress  to  Legislate  over  Maritime  Law — a.  In  General.  — 
The  power  of  Congress  to  make  amendments  of  the  maritime  law  of  the  country 
is  coextensive  with  that  law.  It  is  not  confined  to  the  boundaries  or  class  of 
subjects  which  limit  and  characterize  the  power  to  regulate  commerce;  but, 
in  maritime  matters,  it  extends  to  all  matters  and  places  to  which  the  maritime 
law  extends. 


In  re  Garnett,  (1891)  141  U.  S.  12. 

"The  Constitution,  in  defining  the  powers 
of  the  courts  of  the  United  States,  extends 
them  to  'all  cases  of  admiralty  and  mari- 
time jurisdiction.'  It  defines  how  much  of 
the  judicial  power  shall  be  exercised  by  the 
Supreme  Court  only;  and  it  was  left  to  Con- 
gress to  ordain  and  establish  other  courts, 
and  to  fix  the  boundary  and  extent  of  their 
respective  jurisdictions.  Congress  might  give 
any  of  these  courts  the  whole  or  so  much  of 
the  admiralty  jurisdiction  as  it  saw  fit.  It 
might  extend  their  jurisdiction  over  all 
navigable  waters,  and  all  ships  and  vessels 
thereon,  or  over  some  navigable  waters,  and 
vessels  of  a  certain  description  only.  Con- 
sequently, as  Congress  had  never  before  1845 
conferred  admiralty  jurisdiction  over  the 
northern  fresh-water  lakes  not  'navigable 
from  the  sea,'  the  District  Courts  could  not 
assume  it  by  virtue  of  this  clause  in  the  Con- 
stitution. An  Act  of  Congress  was  therefore 
necessary  to  confer  this  jurisdiction  on  those 
waters,  and  was  completely  within  the  con- 
stitutional powers  of  Congress."  Jackson  v. 
The  Steamboat  Magnolia,  (1857)  20  How. 
(U.  S.)   300. 

Whatever  may  he  necessary  to  the  full  and 
unlimited  exercise  of  admiralty  and  maritime 
jurisdiction  is  in  the  government  of  the 
Union.  Congress  may  pass  all  laws' which  are 
necessary  and  proper  for  giving  the  most 
complete  effect  to  this  power.  Still,  the  gen- 
eral jurisdiction  over  the  place,  subject  to 
this  grant  of  power,  adheres  to  the  territory, 
as  a  portion  of  sovereignty  not  yet  given 
airmy.  TJ.  S.  v.  Bevans,  (1818)  3  Wheat. 
(U.  S.)  389. 

''Aside  from  the  grant  of  power  to  regulate 
foreign  and  interstate  commerce,  the  Consti- 
tution, it  must  be  remembered,  contains  no 
direct  grant  to  Congress  of  legislative  power 
over  the  maritime  law.  Its  authority  upon 
that  subject,  over  and  above  the  power  derived 
from  the  commercial  clause,  though  no  doubt 
now  firmrv  established  (Butler  'v.  Boston, 
etc.,  Steamship  Co.,  (1889)  130  U.  S.  527; 
/are  Garnet t,  (1891)  141  U.  S.  1),  rests  upon 


implication  only.  The  grounds  of  this  im- 
plication, briefly  stated,  are  that  the  Con- 
stitution, in  extending  the  judicial  power  to 
all  cases  of  maritime  jurisdiction,  presup- 
poses a  certain  body  of  maritime  law  as  its 
necessary  attendant;  that  this  law  is  not 
only  a  matter  of  interstate  and  international 
concern,  but  requires,  also,  harmony  and  con- 
sistency in  its  administration,  and  hence 
cannot  be  subject  to  defeat  or  impairment  by 
liability  to  the  diverse  legislation  of  numer- 
ous states;  and  that  it  cannot  be  supposed 
that  the  states,  in  parting  with  all  control 
over  the  judicial  administration  of  maritime 
causes,  intended  to  reserve  to  themselves  a 
general  legislative  power  over  the  same  sub- 
ject; and  that  Congress  must,  therefore,  be 
the  only  body  competent  to  make  any  needed 
changes  in  the  general  rules  of  the  maritime 
law."  The  City  of  Norwalk,  (1893)  65  Fed. 
Rep.  105,  affirmed  in  The  Transfer  No.  4,  (C. 
C.  A.  1894)  61  Fed.  Rep.  364.  See  The 
Katie,  (1889)  40  Fed.  Rep.  493. 

May  modify  the  practice  of  the  court.— 
"  The  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend  to 
4  all  cases  of  admiralty  and  maritime  juris- 
diction.' But  it  does  not  direct  that  the  court 
Fhall  proceed  according  to  ancient  and  estab- 
lished forms,  or  shall  adopt  any  other  form 
or  mode  of  practice.  The  granl  defines  the 
subjects  to  which  the  jurisdiction  may  be 
extended  by  Congress.  But  the  extent  of  the 
power  as  well  as  the  mode  of  proceeding  in 
which  that  jurisdiction  is  to  be  exercised, 
like  the  power  and  practice  in  all  the  other 
courts  of  the  United  States,  are  subject  to 
the  regulation  of  Congress,  except  where  that 
power  is  limited  by  the  terms  of  the  Con- 
stitution, or  by  necessary  implication  from  its 
language.  In  admiralty  and  maritime  cases 
there  is  no  such  limitation  as  to  the  mode  of 
proceeding,  and  Congress  may  therefore,  in 
cases  of  that  description,  give  either  party 
right  of  trial  by  jury,  or  modify  the  practice 
of  the  court  in  any  other  respect  that  it 
deems  more  conducive  to  the  administration 
of  justice/'  The  Propeller  Genesee  Chief  v. 
Fitzhugh,  (1851)  12  How.  (U.  S.)  460. 
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Congress  Em  Authority  nader  the  Onunanial  Fvwv,  if  no  other,  to  introduce  such 
changes  afi  are  likely  to  he  needed. 


And  while  it  does  not  authorize  Congress  to 
create  admiralty  cases,  yet  if,  in  the  exercise 
of  its  power  derived  from  other  clauses  of  the 
Constitution,  it  should  do  so,  as  the  power  to 
regulate  commerce,  the  grant  of  judicial 
power  would  extend  to  them,  and  include 
them,  because  in  their  nature  and  con- 
stituents they  would  be  eases  of  admiralty 
and  maritime  jurisdiction.  The  City  of 
Salem,  (1889)   37  Fed.  Rep.  849. 


The  Lottawanna,  (1874)  21  Wall.  (U.  8.) 
577,  wherein  the  court  said :  "  It  cannot  be 
supposed  that  the  framers  of  the  Constitution 
contemplated  that  the  law  should  forever  re- 
main unalterable." 

The  admiralty  jurisdiction  of  the  United 
States  is  a  part  of  its  judicial  power,  and 
not  its  legislative.  It  extends  "  to  all  eases 
of    admiralty    and    maritime    jurisdiction." 

The  Extent  of  the  flw imwrdal  Power  Cannot  Be  Depended  on  to  maintain  the  validity 
of  a  grant  of  jurisdiction  to  the  federal  courts.  "  They  are  entirely  distinct 
things,  having  no  necessary  connection  with  one  another,  and  are  conferred  in 
the  Constitution  by  separate  and  distinct  grants.  The  extent  of  the  judicial 
power  is  carefully  defined  and  limited,  and  Congress  cannot  enlarge  it  to  suit 
even  the  wants  of  commerce,  nor  for  the  more  convenient  execution  of  its 
commercial  regulations." 

No.  11,230,  affirming  (1859)  19  Fed.  Gas.  No. 
11,238. 


The  Propeller  Genesee  Chief  v.  Fitxhugh, 
(1851)  12  How.  (U.  S.)  452.  See  also  U.  S. 
v.  Burlington,  etc.,  Ferry  Co.,  (1884)  21  Fed. 
Rep.  331;  Western  Transp.  Co.  V.  The  Great 
Western,  (1862)  4  West.  L.  Month.  281,  29 
Fed.  Cas.  No.  17,443. 

The  line  of  jurisdiction,  whatever  it  may 
be,  whether  of  admiralty  or  of  common-law 
cognizance,  in  the  federal  government,  under 
the  clause  in  the  Constitution  conferring  upon 
it  the  power  over  foreign  commerce,  and  com- 
merce between,  the  states,  must  depend  ulti- 
mately upon  the  legislation  of  Congress;  and 
the  same  clause,  by  necessary  implication, 
fixes  the  line  of  jurisdiction  in  the  states,  as 
all  power  over  the  subject,  outside  of  this 
grant,  is  left  to  the  states  —  in  other  words, 
remains  where  it  existed  before  the  adoption 
of  the  Constitution  —  and  comprehends  juris- 
diction over  all  their  exclusively  internal 
trade  and  commerce.  Poag  t?.  The  McDonald, 
(1860)  17  Leg.  Int.  (Pa.)  318,  19  Fed.  Cas. 


Regulation  of  interstate  navigation.— 
Congress  is  not  limited  to  the  regulation  of 
navigation  concerning  interstate  and  foreign 
commerce,  but  has  the  power  to  regulate 
navigation  upon  navigable  waters  of  the 
United  States  concerned  exclusively  with  the 
domestic  commerce  of  the  states.  The  power 
of  Congress  to  regulate  navigation  is  not 
wholly  derived  from  the  power  to  regulate 
commerce,  but  may  be  derived  from  the 
double  sources  of  the  commercial  power  and 
the  admiralty  power;  in  some  cases  from  one 
power,  and  in  other  cases  from  both ;  and  the 
national  legislature  is  competent  under  the 
admiralty  power  to  declare  what  cases  con- 
nected with  navigation  are  of  admiralty 
jurisdiction,  and  to  create  offenses  within 
that  jurisdiction.  U.  S.  v.  Burlington,  etc., 
Ferry  Co.,  (1884)  21  Fed.  Rep.  339. 


6.  Limitation  of  Vessel  Owners'  Liability.  —  The  law  of  limited  lia- 
bility was  enacted  by  Congress  as  a  part  of  the  maritime  lien,  and  therefore  it 
is  coextensive,  in  its  operation,  with  the  whole  territorial  domain  of  that  law. 


Butler  v.  Boston  Steamship  Co.,  (1889) 
130  U.  S.  527.  See  also  In  re  Garnett,  ( 1891 ) 
141  U.  S.  12;  The  Katie,  (1889)  40  Fed.  Rep. 


492;  The  Garden  City,  (1886)  26  Fed.  Rep. 
769.  See  the  title  Limitation  of  Vessel  Own- 
er's Liability,  4  Fed.  Stat.  Annot.  837. 


c.  Vessels  Enrolled'  under  Acts  of  Congress.  —  The  admiralty  and 
maritime  jurisdiction  conferred  by  the  Constitution  upon  the  courts  of  the 
United  States  extends  over  vessels  enrolled  and  licensed  for  the  coast  trade 
and  over  navigable  waters. 

Chisholm  t>.  Northern  Transp.  Co.,   (1872)  61  Barb.  (N.  Y.)  388. 

d.  Synopsis  of  Laws  to  Be  Posted  in  Vessels.  —  An  Act  of  Congress 
providing  that  the  secretary  of  the  treasury  should  cause  to  be  prepared  a 
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synopsis  of  the  laws  relating  to  the  carriage  of  passengers  and  their  safety  in 
gmsnlfi  propeUad  in  whole  or  in  part  by  steam,  and  give  them  to  any  such  vessel, 
m  application  of  its  owner  or  master,  who  should,  without  unnecessary  delay, 
toe  the  flame  framed  under  glass  and  should  place  and  keep  them  in  ocm- 
■pimiflBi  plaaea  in  sack  vessel,  and  imposing  a  forfeiture  in  ease  such  owner 
or  master  should  neglect  or  refuse  to  comply  with  the  provisions  of  the  statute, 
m  within  the  power  of  Congress  to  regulate  commerce  among  the  several 
stetaa,  tad  the  constitutional  provision  extending  the  judicial  power  to  all 
eases  of  admiralty  and  maritime  jurisdiction. 

The  Lewellen,  (1888)  4  Bias.  (U.  S.)  156,  15  Fed.  Cas.  No.  8,307.  See  section  4494,  R.  S., 
ante  titis  UUamm  VimeU,  7  Fed.  Stat.  Aw  not.  196. 

7.  Power  of  State  to  Legislate  over  Maritime  Law  —  a.  Jurisdiction  Cannot 
Be  Enxabged  or  Restricted.  —  The  admiralty  and  maritime  jurisdiction  is 
conferred  on  the  courts  of  the  United  States  by  the  Constitution,  and  cannot 
be  enlarged  or  restricted  by  the  legislation  of  a  state.  No  state  legislation, 
therefore,  can  bring  within  the  admiralty  jurisdiction  of  the  national  courts  a 
subject  not  maritime  in  its  nature.  But  when  a  right,  maritime  in  its  nature, 
and  to  be  enforced  by  process  in  the  nature  of  admiralty  process,  has  been 
given  by  the  statute  of  a  state,  the  admiralty  courts  of  the  United  States  have 
jurisdiction,  and  exclusive  jurisdiction,  to  enforce  that  right  according  to 
their  own  rules  of  procedure. 


The  J.  £.  Rumbell,  (1893)  148  U.  S.  12. 
See  also  The  Roanoke,  (1903)  189  U.  3.  197. 

"The  Constitution  must  have  referred  to 
a  system  of  jaw  coextensive  with,  and  operat- 
ing anifomly  in,  the  whole  country.  It  cer- 
tainly could  not  have  been  the  intention  to 
flat*  tfcft  rales  and  limits  of  maritime  law 
under  the  disposal  and  regulation  of  the 
several  states,  as  that  would  have  defeated 
the  uniformity  and  consistency  at  which  the 
Constitution  aimed  on  all  subjects  of  a  com- 
mercial character  affecting  the  intercourse  of 
fee  states  with  each  other  or  with  foreign 
states,"  The  Lottawanna,  (1874)  21  Wall. 
ftJ-  S.)  575. 


Tne  effect  of  a  state  statute  cannot  be  to 
enlarge  the  jurisdiction  of  a  court  of  admi- 
ralty, but  onlv  to  furnish  a  remedy  which 
did  ant  exist  before  the  statute  was  passed. 
Tne  reaedy  within  the  contemplation  of  the 
•stele  statute  must  be  limited  to  such  articles 
as  are  for  the  benefit  of  the  ship,  in  aid  of 
the  voyage,  and  necessary  in  order  to  make  the 
•hip  accomplish  her  undertaking.  The  Mary 
F.  Chisholm,  (1904)  129  Fed.  Rep.  814.  See 
ate  The  Barque  Chusan,  (1843)  2  Story  (U. 
8.)  455,  5  Fe<L  Cas.  No.  2,717;  The  Coer- 
nine,  (1858)  21  Law  Rep.  343,  5  Fed.  Gas. 
No.  M44. 

Hatters  of  merely  local  concern.  —  The  im- 
plied popper  of  Congress  to  legislate  over 
maritime  law  does  not  exclude  state  legisla- 
tion upon  matters  of  merely  local  concern, 
which  can  be  much  better  cared  for  under 
state  authority,  and  which  have  always  been 
cared  for;  nor  does  it  exclude  general 


legislation  by  the  states,  applicable  alike  on 
land  and  water,  in  their  exercise  of  the  police 
power  for  the  preservation  of  life  and  health, 
though  incidentally  affecting  marine  affairs; 
provided  that  such  legislation  does  not  con- 
travene any  Acts  of  Congress,  nor  work  any 
prejudice  to  the  characteristic  features  of  the 
maritime  law,  nor  interfere  with  its  proper 
harmony  and  uniformity  in  its  international 
and  interstate  relations.  The  long-established 
doctrine  in  the  Supreme  Court  has  been  that 
in  this  field  of  "border  legislation,"  state 
laws  are  valid  until  Congress  interposes  and 
thereby  excludes  further  state  legislation. 
There  is  no  reason  why  local  state  legislation 
should  be  deemed  any  more  restricted  by  the 
implied  power  of  Congress  over  maritime 
legislation  than  it  is  by  express  grant  of  the 
commercial  power.  Tne  City  of  Norwalk, 
(1893)  55  Fed.  Rep.  106,  affirmed  in  The 
Transfer  No.  4,  (C.  C.  A.  1894)  61  Fed.  Rep. 
364. 

There  seem  to  be  at  least  three  classes  of 
subjects,  none  of  them  affecting,  however, 
what  is  peculiar  to  the  general  maritime  law, 
or  touching  its  international  or  interstate 
relations,  in  which  state  legislation  is  com- 
petent to  affect  the  rights  of  parties  in  courts 
of  admiralty,  in  the  absence  of  legislation  by 
Congress,  viz.:  (1)  in  the  establishment  of 
the  general  rights  of  persons  and  property 
within  the  state  limits;  (2)  in  the  exercise 
of  the  police  power;  (3)  in  certain  local 
regulations  of  a  maritime  nature.  The  City 
of  Norwalk,  (1893)  55  Fed.  Rep.  108, 
affirmed  The  Transfer  No.  4,  (C.  C.  A.  1894) 
61  Fed.  Rep.  364. 
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6.  State  Statute  Giving  Right  of  Action  fob  Maritime  Tort.  —  A 
state  statute  giving  to  the  next  of  kin  of  a  person  crossing  upon  one  of  its  public 
highways  and  killed  by  a  common  carrier  an  action  for  damages  for  the  injury 
caused  by  the  death  of  such  person,  does  not  interfere  with  the  admiralty  juris- 
diction as  conferred  by  this  provision  and  Acts  of  Congress  passed  thereafter. 

American  Steamboat  Co.  v.  Chase,  (1872)  death  of  a  person  resulting  from  a  maritime 
16  Wall.  (U.  S.)   530.  tort,  may  be  administered  by  an  admiralty 

court  in  the  absence  of  legislation  by  Con- 

A  state  statute  authorizing  a  recovery  of  gress.  The  City  of  Norwalk,  (1893)  55  Fed. 
pecuniary  damages  "  in  behalf  of  a  widow,  Rep.  98,  affirmed  The  Transfer  No.  4,  (C.  C. 
husband,  children,  or  next  of  kin,"  for  the      A.  1894)  61  Fed.  Rep.  364. 

c.  State  Law  Giving  Lien  foe  Use  of  Wharf.  —  A  state  statute  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make  a 
lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court  of 
admiralty.  By  the  ternl  "  use  of  a  wharf  "  it  is  evident  that  nothing  more  was 
intended  than  "  wharfage,"  which  distinctly  and  obviously  relates  to  the  naviga- 
tion, business,  or  commerce  of  the  sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a  vessel.  Wharfage  is  the  use  of  a 
wharf  furnished  in  the  ordinary  course  of  navigation.  A  contract  relating  to 
wharfage,  as  understood  in  the  laws  and  usages  of  maritime  affairs,  is  clearly 
a  maritime  contract  But  there  is  a  distinct  difference  between  a  claim  for 
"  wharfage  "  and  a  claim  for  "  rent  of  a  wharf." 

The  James  T.  Furber,   (1904)    129  Fed.  Rep.  808. 

d.  State  Law  Giving  Lien  foe  Nonperformance  of  Contract  of  Car- 
riage. —  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  m  rem,  was  held  to  be  enforceable  in  a 
suit  in  admiralty. 

The  Energia,   (1903)   124  Fed.  Rep.  842. 

8.  liens  for  Repairs  and  Supplies  —  a.  Repairs  or  Supplies  in  Foreign 

Port.  —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 

port,  a  lien  is  given  by  the  general  maritime  law,  following  the  civil  law,  and 

may  be  enforced  in  admiralty. 

The  General  Smith,   (1819)   4  Wheat.   (U.  (1856)   19  How.  (U.  S.)  22;  The  Grapeshot, 

S.)    438;   The  St.  Jago  de  Cuba,    (1824)    9  (1869)  9  Wall.  (U.S.)  129;  The  Lulu,  (1869) 

Wheat.  (U.  S.)  409;  The  Ship  Virgin,(1834)  10  Wall.  (U.  S.)   192;  The  Kalarama,  (1869) 

8    Pet.     (U.   S.)     550;    Thomas    t?.   Osborn,  10  Wall.  (U.  S.)  204. 

b.  Repairs  or  Supplies  in  Home  Port.  —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under  the 
general  law,  independently  of  local  statute. 

The  Lottawanna,    (1874)    21   Wall.    (U.S.)    558;  The  Edith,    (1876)    94  U.  S.  .518. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Supplies  in  Home 
Port.  —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by  process 
in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port,  this  lien, 
being  similar  to  the  lien  arising  in  a  foreign  port  under  the  general  law,  is  in 
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the  nature  of  a  maritime  lien,  and  therefore  may  be  enforced  in  admiralty  in  the 
courts  of  the  United  States. 


The  Robert  W.  Parsons,  (1903)  191  U.  S. 
24;  The  Steamer  St.  Lawrence,  (1861)  1 
Black  (U.  S.)  622;  The  Lottawanna,  (1874) 
21  Wall.  (U.  S.)  568. 

A  ben  upon  a  vessel,  given  by  the  local  law, 
for  repairs  in  her  home  port,  can  be  enforced 
by  suit  in  rem  in  admiralty.  Peyroux  v. 
Howard,  (1833)  7  Pet.  (U.  S.)  324. 

State  legislatures  have  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  upon  a  state  court  to  enforce 
such  a  lien  by  a  suit  or  proceeding  in  rem 
as  practiced  in  an  admiralty  court  But  a 
maritime  lien  does  not  arise  on  a  contract  to 
build  a  ship  or  in  a  contract  to  furnish  ma- 
terials for  that  purpose;  and  in  respect  to 
such  contracts  it  is  competent  for  the  states 
to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedient,  not  amounting  to 
a  regulation  of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations  prescribing  the 
mode  of  their  enforcement,  if  not  inconsistent 
with  the  exclusive  jurisdiction  of  the  admi- 
ralty courts.  Edwards  v.  Elliott,  (1874)  21 
Wall.  (U.  S.)  557. 


A  New  York  statute  which  provided  that 
whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  shall  'be  contracted  by  the  master, 
owner,  agent,  or  consignee  of  any  ship  or  ves- 
sel within  that  state,  for  either  of  the  follow- 
ing purposes:  (1)  on  account  of  any  work 
done  or  materials  or  articles  furnished  in 
this  state  for  or  towards  the  building,  re- 
pairing, fitting,  furnishing,  or  equipping  such 
ship  or  vessel;  (2)  for  such  provisions  and 
stores  furnished  within  that  state  as  may  be 
fit  and  proper  for  the  use  of  such  vessel,  at 
any  time  when  the  same  were  furnished ;  ( 3 ) 
on  account  of  the  wharfage,  and  the  expenses 
of  keeping  such  vessel  in  port,  including  the 
expenses  incurred  in  employing  vessels  to 
watch  her;  and  that  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  and  shall  be  preferred  to  all 
others  thereon,  except  mariners'  wages,  was 
held  to  be  constitutional,  as  applied  to  cases 
of  repairs  for  domestic  ships,  that  is,  of  ships 
belonging  to  the  ports  of  that  state,  The 
Barque  Chusan,  (1843)  2  Story  (U.  S.)  465, 
5  Fed.  Cas.  No.  2,717. 


A  Enforcement  of  Liens  foe  Repaibs  and  Supplies  —  (1)  In  General. 

—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 

foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 

the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on 

the  ship  itself  for  his  security ;  and  he  may  well  maintain  a  suit  in  rem  in  the 

admiralty  to  enforce  his  right.    But  in  respect  to  repairs  and  necessaries  in  the* 

port  or  state  to  which  the  ship  belongs,  the  case  is  governed  altogether  by  the 

municipal  law  of  that  state;  and  no  lien  is  implied  unless  it  is  recognized  by 

that  law. 

materialmen,  for  repairs  and  necessaries 
made  and  furnished  to  ships,  whether  foreign 
or  in  the  port  of  a  state  to  which  they  do  not 
belong,  or  in  the  home  port,  if  the  municipal 
laws  of  the  state  give  a  lien  for  the  work 
and  materials."  New  Jersey  Steam  Nav.  Co. 
v.  Merchants'  Bank,  (1848)  6  How.  (U.  8.) 
390. 


The  General  Smith,  (1819)  4  Wheat.  (U. 
S.)  443.  See  also  Peyroux  v.  Howard, 
(1833)  7  Pet.  (U.  S.)  340. 

Such  suits  denied  in  England.  —  "  Another 
class  of  cases  in  which  jurisdiction  has  al- 
ways been  exercised  by  the  admiralty  courts 
in  this  country,  but  which  is  denied  in 
England,  are  suits  by  ship  carpenters  and 


A  Contract  for  the  Bepair  of  a  Oanal  Boat  while  lying  in  a  canal  wholly  within  the 
limits  of  a  state  and  connecting  navigable  waters  is  a  maritime  contract. 

The  Robert  W.  Parsons,  (1903)  191  U.S. 
23.  holding  that  a  New  York  statute  giving 
a  lien  for  repairs  upon  vessels,  and  providing 
for  the  enforcement  of  such  lien  by  proceed- 


ings in  rem,  is  invalid  in  so  far  as  it  would 
give  the  state  courts  jurisdiction  in  rem  of 
such  a  case. 


(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  m  Rem.  —  A  lien  given 
by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 
nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States. 
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Johnson  v.  Chicago,  etc.,  Elevator  Co., 
(1886)  119  U.  S.  388;  The  Lottawanna, 
(1874)  21  Wall.  (IT.  S.)  558;  American 
Steamboat  Co.  t\  Chase,  (1872)  16  Wall.  (U. 
S.)  530;  The  Belfast,  (1868)  7  Wall.  (U.S.) 
624;  The  Moaes  Taylor,  (1866)  4  Wall.  (U. 
S.)  411;  The  Hine  v.  Trevor,  (1866)  4  Wall. 
(U.  S.)  555;  Hursey  v.  Hassam,  (1871)  45 
Miss.  133. 

A  lien  upon  a  snip  for  repairs  or  supplies, 

whether  created  by  the  general  maritime  law 
of  the  United  States  or  by  a  local  statute, 
is  a  jus  in  re,  a  right  of  the  property  in  the 
vessel,  and  a  maritime  lien,  to  secure  the 
performance  of  a  maritime  contract,  and 
therefore  may  be  enforced  by  admiralty 
process  in  rem  in  the  District  Courts  of  the 
United  States.  When  the  lien  is  created  by 
the  general  maritime  law,  for  repairs  or  sup- 
plies in  a  foreign  port,  the  admiralty  juris- 
diction in  rem  of  the  courts  of  the  United 
States  is  exclusive  of  similar  jurisdiction  of 


the  courts  of  the  state.  The  contract  and 
the  lien  for  repairs  or  supplies  in  a  home 
port,  under  a  local  statute,  are  equally  mari- 
time, and  equally  within  the  maritime  juris- 
diction, and:  that  jurisdiction  is  equally  ex- 
clusive.   The  Glide,  (1897)  167  U.  S.  606. 

Where  state  laws  create  liens  upon  the 
boat  not  atrietly  maritime  and  within  the 
admiralty  —  such,  for  example,  as  a  lien  upon 
the  boat  for  supplies  in  her  home  port  — 
the  federal  admiralty  will  recognize  and  en- 
force them,  and  no  state  court  can  be  clothed 
with  power  to  enforce  such  liens  by  proceed- 
ings in  rem.  Thus,  the  state  courts  are  not 
only  impotent  to  enforce  general  maritime 
liens,  but  they  are  equally  inadequate  to  the 
duty  of  enforcing,  by  proceedings  in  rem, 
liens  created  upon  the  vessel  by  the  legisla- 
tive power  under  which  they  sit  to  adminis- 
ter justice.  U.  S.  v.  Burlington,  etc.,  Ferry 
Co.,  (1884)  21  Fed.  Rep.  837. 


(3)  Commorirlaw  Remedy  of  Attachment  to  Enforce  Lien.  —  Liens  under 
state  statute,  enforceable  in  attachment  in  suits  ii\  personam,  may  even  extend 
to  liens  on  vessels  when  the  proceedings  to  enforce  them  do  not  amount  to 
admiralty  proceedings  in  rem.  There  is  no  more  .valid  objection  to  the  attach- 
ment proceeding  to  enforce  the  lien  in  a  suit  w  personam,  by  holding  the 
vessel  by  mesne  process  to  be  subjected  to  execution  on  the  personal  judgment 
when  recovered,  than  there  is  in  subjecting  her  to  seizure  on  the  execution. 
Both  are  incidents  of  a  common-law  remedy,  which  a  court  of  common  law  is 


competent  to  give. 

Johnson    r.    Chicago,   etc.,    Elevator   Co., 
(1886)    119  U.  S.  399. 

"The  distinction  is  sharply  drawn  between 
a  common- law  action  in  personam  with  a 
concurrent  attachment  against  the  goods  and 
chattels  of  the  defendant,  subject,  of  course, 
to  any  existing  liens,  and  a  proceeding  in  rem 
against  the  vessel  as  the  debtor  or  'offending 
thing,'  which  is  the  characteristic  of  a  suit 
in  admiralty.  The  same  distinction  is  care- 
fully preserved  in  the  general  admiralty 
rules  prescribed  by  this  court,  rule  second 
declaring  that  in  suits  in  personam  the  mesne 
process  may  be  '  by  a  warrant  of  arrest  of 
the  person  of  the  defendant,  with  a  clause 
therein  that  if  he  cannot  be  found,  to  attach 
'his  goods  and  chattels  to  the  amount  sued 
fcr ;  '  and  rule  nine,  that  in  suits  and  pro- 
ceedings in  rem  the  process  shall  be  by  war- 
rant of  arrest  of  the  ship,  goods,  or  other 


things  to  be  arrested,  with  public  notice  to 
be  given  in  the  newspapers.  The  former  is 
In  strict  analogy  to  a  common-law  proceeding 
and  is  a  concurrent  remedy.  The  latter  is  a 
proceeding  distinctively  maritime,  of  which 
exclusive  jurisdiction  is  given  to  the  admi- 
ralty courts."  The  Robert  W.  Parsons,  (1903) 
191  U.  S.  37. 

A  maritime  lien  does  not  arise  in  a  contract 
for  materials  and  supplies  furnished  to  a 
vessel  in  her  home  port,  and  in  respect  to 
such  contracts  it  is  competent  for  the  states, 
under  the  decisions  of  the  Supreme  Court  of 
the  United  States,  to  create  such  liens  as  their 
legislatures  may  deem  just  and  expedient, 
not  amounting  to  a  regulation  of  commerce, 
and  to  enact  reasonable  rules  and  regula- 
tions, prescribing  the  mode  of  their  enforce- 
ment. Hursey  v.  Hassam,  (1871)  45  Miss. 
133. 


(4)  No  Admiralty  Jurisdiction  to  Enforce  Liens  for  Constructing  Vesaels. 
—  Admiralty  jurisdiction  does  not  extend  to  the  enforcement  of  liens  for  labor 
and  materials  furnished  in  constructing  vessels  to  he  employed  in  the  naviga- 
.  tion  of  waters  to  which  the  admiralty  jurisdiction  extends. 


People's  Ferry  Co.  v.  Beers,  (1857)  20 
How.  (U.  S.)  402,  wherein  the  court  said: 
"  It  would  be  a  strange  doctrine  to  hold  the 
ship  bound  in  a  case  where  the  owner  made 
the  contract  in  writing,  charging  himself  to 


pay  by  instalments  for  building  the  vessel  at 
a  time  when  she  was  neither  registered  nor 
licensed  as  »  sea-going  ship.  So  far  from 
the  contract  being  purely  maritime,  and 
touching  rights  and  duties  appertaining  to 
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navigation  (on  the  ocean  or  elsewhere),  it 
wag  a  contract  made  on  land,  to  be  performed 
on  land.  The  wages  o!  the  shipwrights  had 
nc  reference  to  a  voyage  to  be  performed; 
they  had  no  interest  or  concern  whatever  in 
the" vessel  after  she  was  delivered  to  the  party 
for  whom  she  was  built ;  they  were  bound  to 
rely  on  their  contract.  It  was  thus  held  by 
the  first  Judge  Hopkinson,  in  1781,  who  then 
declared,  as  respects  shipbuilders,  that  '  the 
practice  of  former  times  doth  not  justify  the 
admiralty's  taking  cognizance  of  their  suits/ 
(Chilton*  i?.  The  Brig  Hannah,  [1781]  Bee 
Adm.  419.)  And  we  feel  warranted  in  say- 
ing that  at  no  time  since  this  has  been  an 
independent  nation  has  such  a  practice  been, 
allowed.  (Turnbull  v.  The  Ship  Enterprize, 
[1785]  Bee  Adm.  345.)  It  is  proper,  how- 
ever, to  notice  the  fact  that  District  Courts 


have  recognized  the  existence  of  admiralty 
jurisdiction  in  rem  against  a  vessel  to  enforce 
a  carpenter's  bill  for  wqrk  and  materials 
furnished  in  constructing  it,  in  cases  where  a 
lien  had  been  created  by  the  local  law  of  the 
state  where  the  vessel  was  built;  such  as 
Read  v.  Hull  of  a  New  Brig,  (1840)  1  Story 
(U.  S.)  244;  and  Davis  v.  A  New  Brig, 
(1834)  Gilp.  (U.  S.)  473;  Harper  v.  The 
New  Brig,  (1835)  Qilp.  (U.  S.)  536;  Lud- 
ington  v.  The  Nucleus^  (1850)  2  Am.  L.  J. 
N.  S.  563,  15  Fed.  Cas.  No.  8,598.  Thus  far, 
however,  in  our  judicial  history,  no  case  of 
the  kind  has  been  sanctioned  by  this  court." 

Contracts  for  the  building  of  a  ship  are  not 
maritime  in  their  character,  and  states  may 
not  only  grant  liens,  but  may  provide  reme- 
dies for  their  enforcement.  The  Robert  W. 
Parsons,  (1903)   191  U.  S.  25. 


9.  Transportation — a.  Between  Two  or  Moke  States.  —  Maritime  juris- 
diction extends  over  all  navigable  waters  where  the  commerce  is  between  two 
or  more  states. 

Raymond  v.  The  Schooner  Ellen  Stewart,  (1850)  5  McLean  (U.  S.)  269,  20  Fed.  Cas. 
No.  11,594. 

5.  Between  Poets  of  the  Same  State. — The  grant  of  admiralty  juris- 
diction cannot  bj  made  to  depend  upon  the  power  of  Congress  to  regulate 
commerce,  and  includes  maritime  causes  arising  from  transportation  on  navi- 
gable waters  between  ports  and  places  of  the  same  state. 

tion  indicated,  the  suitor  must  be  remitted 


The  Belfast,  (1868)  7  Wall.  (U.  S.)  624,  in 
effect  overruling  Allen  v.  Newberry,  (1858)  21 
How.  (U.  8.)  244,  and  Maguire  «.  Card,  (1858) 
81  How.  (U.  8.)  248,  whiTtin  it«was  held,  re- 
spectively, that  au  admiralty  court  had  not 
jurisdiction  of  a  xuit  upon  a  contract  of  ship- 
ment of  goods  between  ports  and  places  of  the 
same  stato.  nor  of  a  suit  on  a  contract  for  sup- 
plies furnished  to  a  vessol  engaged  in  such 
trade 

See  also  Western  Transp.  Co.  9.  The 
Schooner  Great  Western,  (1863)  4  West:  L. 
Month.  281,  29  Fed.  Cas.  No.  17,  448. 


for  redress  to  the  common-law  jurisdiction  of 
the  local  courts;  for  there  is  and  can  be  no 
admiralty  jurisdiction  whatever,  other  than 
that  of  the  United  States,  applicable  to  such 
cases.  U.  S.  v.  Burlington,  etc.,  Ferry  Co., 
(1884)  21  Fed.  Rep.  335. 

In  cases  of  contracts  or  torts.  —  The  admi- 
ralty and  maritime  jurisdiction  does  not 
extend  to  contracts  entered  into  with,  qt 
torts  committed  by  the  master  and  crew  of, 
a  vessel  engaged  in  the  business  of  navigation 
and  trade  in  the  purely  internal  commerce  of 
a  state  upon  the  waters  between  ports  and 
places  of  the  same  state.  Such  jurisdiction 
is  derived  from  and  dependent  upon  the 
power  of  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes,  and  cannot  be 
exercised  with  respect  to  purely  internal 
navigation  and  trade  or  transportation  car- 
ried on  within  the  territorial  limits  of  a 
particular  state,  whatever  may  be  the  cause 
of  action  or  form  of  remedy.  Poag  v.  The 
McDonald,  (1859)  19  Fed.  Cas.  No.  11,238, 
affirmed  (1860)  17  Leg.  Int.  (Pa.)  318,  19 
Fed.  Cas.  No.  11,239. 

10.  Collision  Within  Body  of  a  County.  —  There  is  jurisdiction  in  the  admiralty 
of  a  collision  within  the  body  of  a  county  or  above  the  tide  water. 

Jackson  v.  The  Steamboat  Magnolia,    (1857)  20  How.  (U.  S.)  299. 

11.  Perry  Boats  Plying  Between  States.  —  Ferry  boats  used  in  carrying  on 
both  traffic  and  intercourse  between  states  are  within  the  legitimate  range  of 

99  Volume  IX, 


navigability  being  the  test  of  admiralty 
jurisdiction,  the  admiralty  jurisdiction  ex- 
tends to  all  vessels  navigating  the  waters  of 
the  United  States,  as  contradistinguished 
from  the  waters  of  the  states,  whatever  may 
be  the  character  of  the  commerce  in  which 
they  are  engaged,  whether  foreign,  interstate, 
or  completely  internal  to  the  states.  If  the 
federal  admiralty  jurisdiction  does  not  ex- 
tend over  the  navigable  waters  of  the  United 
States  to  all  cases  of  contract  and  tort  grow- 
ing out  of  the  kind  of  commerce  and  naviga- 
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congressional  legislation  under  the  constitutional  grant  of  power  to  regulate 

commerce  among  the  several  states,  and  therefore  within  the  scope  of  the 

admiralty  jurisdiction  of  the  national  courts. 

The  Steamboat  Cheeseman  v.  Two  Ferry-boats,  (1870)  2  Bond  (U.  S.)  363,  5  Fed. 
Cas.  No.  2,633. 

12.  Bights  of  Mortgagee  and  Owner  of  Vessel  —  There  is  no  jurisdiction  in 
admiralty  in  questions  of  property  between  a  mortgagee  and  the  owner  of  a 
vessel.  A  court  of  admiralty  has  not  jurisdiction  to  decree  the  sale  of  a  ship 
for  an  unpaid  mortgage,  nor  can  it  declare  a  ship  to  be  the  property  of  the 
mortgagees  and  direct  the  possession  of  her  to  be  given  to  them. 

Bogart  v.  The  Steamboat  John  Jay,  (1854)   17  How.   (U.  S.)  400. 

! 

IS.  State  Oyster  Laws.  —  A  state  statute  passed  to  protect  the  growth  of 
oysters  in  the  waters  of  the  state  by  prohibiting  the  use  of  particular  instru- 
ments in  dredging,  and  declaring,  a  forfeiture  to  the  state  of  the  boat  or  vessel 
employed  for  the  purpose,  is  not  repugnant  to  the  provision  which  declares 
that  the  judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction. 

Smith  v.  Maryland,   (1855)    18  How.    (U.       S.)   60,  3  Fed.  Cas.  No.  1,319,  as  to  a  New 
S.)  73.  Jersey  statute  regulating  fisheries. 

A  New  Jersey  statute  under  which  a  ves-  A  Virginia  statute  authorizing  the  arrest 

sel  found  engaged  in  taking  oysters  in  a  river  and  confiscation  of  vessels  for  violations  of 

cove,  by  means  of  dredges,  was  seized,  con-  oyster  laws  is  invalid  in  divesting  the  rights 

demned,  and  sold,  does  not  violate  that  part  of  maritime  creditors  by  a  local  court  by  a 

of  the  Constitution  which  extends  the  judi-  proceeding   unknown   to   the   maritime  law. 

cial  power  of  the  United  States  to  all  cases  A  maritime  lien  cannot  be  divested  by  any 

of    admiralty     and    maritime    jurisdiction.  proceeding  in  a  civil  action  in  a  common-law 

"  If,  then,  it  could  be  admitted  that  Congress  court ;  such  court  cannot  exercise  jurisdiction 

might  legislate  upon  the  subject  of  fisheries  over  the  lien  either  directly  or  indirectly; 

within  the  limits  of  the  several  states,  upon  and  a  state  cannot  under  the  Constitution 

the  ground  of  the  admiralty  and  maritime  confer   jurisdiction   to  divest  this  lien,  the 

jurisdiction,  it  would  seem  to  be  a  conclu-  lien  attaching  at  the  moment  of  the  contract 

sive  answer  to  the  whole  of  the  argument  on  or  tort  in  which  it  originates,  and  traveling 

this  point,  that  no  such  legislation  has  taken  with  the  ship  wherever  it  may  go,  into  whose- 

place;    and   consequently   the   power   of   the  soever  possession  it  may  come,  by  whatever 

state  governments  to  pass  laws  to  regulate  the  right  or  accident.    Nor  can  it  be  adjudicated 

fisheries   within   their    respective   limits   re-  in  the  United  States  by  any  court  than  those 

mains  as   it   stood  before  the   Constitution  upon  which,  by  the  Constitution  and  laws  of 

was  adopted."     Corfield  v.  Coryell,  (1823)   4  the  United  States,  the  exclusive  jurisdiction 

Wash.    (U.  S.)   371,  6  Fed.  Cas.  No.  3,230.  over  it  is  conferred.     The  Elexena,    (1892) 

See  also  Bennett  v.  Boggs,  (1830)  Baldw.  (U.  53  Fed.  Rep.  364. 

14.  Supplemental  Snitt  to  Determine  Ownership  of  Proceed*  —  It  is  an  inherent 
incident  to  the  jurisdiction  of  an  admiralty  court  to  entertain  supplemental 
suits  by  the  parties  in  interest* to  ascertain  to  whom  proceeds  rightfully  in  the 
possession  and  custody  of  the  court  rightfully  belong  and  to  deliver  them  over 
to  the  parties  who  establish  the  lawful  ownership  thereof. 

Andrews  v.  Wall,  (1854)  3  How.  (U.  S.)  573. 

15.  Dispute  Between  Part  Owners. —  The  jurisdiction  of  courts  of  admiralty 
in  cases  of  part  owners  having  unequal  interests  and  shares  is  not,  and  never 
has  been,  applied  to  direct  a  sale,  upon  any  dispute  between  them  as  to  the 
trade  and  navigation  of  a  ship  engaged  in  maritime  voyages,  properly  so  called 

The  Steam-Boat  Orleans  t\  Phoebus,  (183^  11  Pet.  (U.  S.)  182. 
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16.  Pilotage. —  Suits  for  pilotage  are  within  the  admiralty  and  maritime 

jwisdiction  of  the  United  States.     The  service  is  strictly  maritime.     The 

jurisdiction  of  the  District  Courts  of  the  United  States  in  cases  of  admiralty  and 

maritime  jurisdiction  is  not  ousted  by  the  adoption  of  the  state  laws  by  an 

Act  of  Congress.    The  only  effect  is  to  leave  the  jurisdiction  concurrent  in  the 

state  courts;  and,  if  the  party  should  sue  in  the  admiralty,  to  limit  his  recovery 

to  the  same  precise  sum  to  which  he  would  be  entitled  under  the  state  laws 

adopted  by  Congress,  if  he  should  sue  in  the  state  courts. 

Hobart  f?.  Drogan,  (1836)   10  Pet.  (U.  S.)       retained,  except  so  far  as  it  has  been  ceded 
118.  to  the  United  States.    The  Schooner  Wave  v. 

Cuto  under  the  power  to  reguUte  com-  Jfe*  Paine  (U"  S>  in>  *»  Fed-  Cm-  Na 

merce,  might  doubtless  establish  by  law  a  1'>*uu- 

system    of    pilotage    in    ports    and    harbors  Such  suits  denied  in  England.  —  "Another 

within  the  territorial   limits  of  the  states,  class  of  cases  in  which  jurisdiction  is  enter- 

and  give  to  the  District  Courts  jurisdiction  tained   by    the    [admiralty]    courts    in    this 

of  all  cases  arising  under  such  law.    But  the  country  on  contracts,  but  which  is  denied*  in 

cession  by  the  states  of  all  cases  of  admi-  England,  are  suits  for  pilotage.    It  is  denied 

ralty  and  maritime   jurisdiction   cannot   be  in  England  on  the  ground  of  locality,  the 

construed   into   a   cession  of   the  waters  on  contract  having  been  made  within  the  body 

which  those  cases  may  arise.     The  jurisdic-  of  a  county."     New  Jersey  Steam  Nav.  fco. 

tion  of  the  state,  and  its  right  to  legislate,  v.  Merchants'  Bank,  (1848)  6  How.  (U.  S.) 

is  coextensive  with  its  territory,  and  is  still  391. 

Yin.  "  To  Which  the  United  States  Shall  Be  a  Pabty." —  It  cannot  be 
assumed  that  the  framers  of  the  Constitution,  while  extending  the  judicial 
power  of  the  United  States  to  controversies  between  two  or  more  states  of  the 
Union,  and  between  a  state  of  the  Union  and  foreign  states,  intended  to  exempt 
a  state  altogether  from  suit  by  the  general  government.  They  could  not  have 
overlooked  the  possibility  that  controversies,  capable  of  judicial  solution,  might 
arise  between  the  United  States  and  some  of  the  states,  and  that  the  permanency 
of  the  Union  might  be  endangered  if  to  some  tribunal  was  not  intrusted  the 
power  to  determine  them  according  to  the -recognized  principles  of  law. 

U.  S.  9.  Texas,  (1892)  143  U.  S.  644. 

IX.  "  Between  Two  oe  Hoee  States." —  In  order  to  maintain  jurisdiction 
of  a  suit  between  two  states  it  must  appear  that  the  controversy  to  be  determined 
is  a  controversy  arising  directly  between  them,  and  not  a  controversy  in  vindica- 
tion of  the  grievances  of  particular  individuals. 

Louisiana  v.  Texas,  (1900)  176  U.  S.  16,  was  absolute  and  the  matter  in  itself  properly 
wherein  the  court  said:  "The  reference  we  justiciable;  "  and  that  in  order  that  a  contro- 
have  made  to  the  derivation  of  the  words  versy  between  states,  justiciable  in  the  Su- 
'  controversies  between  two  or  more  states '  preme  Court  of  the  United  States,  can  be  held 
manifestly  indicates  that  the  framers  of  the  to  exist,  something  more  must  be  put  forward 
Constitution  intended  that  they  should  in-  than  that  the  citizens  of  one  state  are  injured 
elude  something  more  than  controversies  over  by  the  maladministration  of  the  laws  of  an- 
'territory  or  jurisdiction; '  for  in  the  origi-  other.  "When  there  is  no  agreement  whose 
nal  draft  as  reported  the  latter  controversies  breach  might  create  it,  a  controversy  between 
were  to  be  disposed  of  by  the  Senate,  and  states  does  not  arise  unless  the  action  com- 
eontroversies  other  than  those  by  the  judi-  plained  of  is  state  action,  and  acts  of  state 
ciary,  to  which  by  amendment  all  were  officers  in  abuse  or  excess  of  their  powers  can- 
finally  committed.  But  it  is  apparent  that  not  be  laid  hold  of  as  in  themselves  com- 
the  jurisdiction  is  of  so  delicate  and  grave  a  mitting  one  state  to  a  distinct  collision  with 
character  that  it  was  not  contemplated  that  a  sister  state." 
it  would  be  exercised  save  when  the  necessity 

X.  "  Between  a  State  and  Citizens  of  Another  State  "  —  1.  Object  of  Clause. 

—  The  object  of  vesting  in  the  courts  of  the  United  States  jurisdiction  of  suits 
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by  one  stale  against  the  citizens  of  another  was  to  enable  such  controversies  to 
be  determined  by  a  national  tribunal,  and  thereby  to  avoid  the  partiality*  or 
suspicion  of  partiality,  which  might  exist  if  the  plaintiff  state  were  compelled 
to  resort  to  the  courts  of  the  state  of  which  the  defendants  were  citizens. 
Wisconsin  v.  Pelican  lbs.  Co.,   (1888)    127  U.  S.  289. 

2.  Involving  Determination  of  Political  Questions. —  Jurisdiction  over  con- 
troversies "  between  a  state  and  citizens  of  another  state  "  does  not  embrace  the 
determination  of  political  questions,  and  where  no  controversy  exists  between 
states,  the  United  States  Supreme  Court  cannot  restrain  the  governor  of  a 
state  in  the  discharge  of  his  executive  functions  in  a  matter  lawfully  confided 
to  his  discretion  and  judgment. 
Louisiana  v.  Texas,  (1900)  176  U.  S.  23.  it   could   not,    on   the   settled    principles    of 

The  grant  is  of  "judicial  power,"  and  was  P"™0  and  international  law,  be  entertained 
-Jr  ;«*5i5~5  £  ™*i"  „™  {£7™..+*.  «#  *u^  »y  the  judiciary  of  the  other  state  at  all. 
not  intended  to  confer  urx>n  the  courts  of  the  ^iscons{n  Vm  pelican  InB.  Co  (1888)  127 
United  States  jurisdiction  of  a  suit  or  prose-      tt   s  289  xc"""t   x"°    v>u'»    *xoo°' 

cution  by  the  one  state,  of  such  a  nature  that 

S.  Suit  Against  the  State  in  Assumpsit  —  A  state  is  amenable  to  the  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States  at  the  suit  of  a  citizen  of  another 
state,  in  assumpsit. 

Chiaholm  v.  Georgia,  (1793)  2  Dall.  (U.  S.)  4l9. 

4,  Modified  by  the  Eleventh  Amendment.  —  The  Eleventh  Amendment  was 
passed  as  a  result  of  the  decision  of  Chisholm  v.  Georgia,  (1793)  2  Dall. 
(IT.  S.)  419. 

New  Hampshire  v.  Louisiana,   (1883)    108  As  modified  by  the  Eleventh  Amendment, 

U.  S.  86.  this  section  states  all  the  cases  and  contro- 

versies in  which  the  judicial   power  of   the 
As  modified  by  the  eleventh  amendment      United  States  can  be  exercised,  except  those 
this  clause  prescribes  the  limits  of  the  judi-      arising  on  a  petition  for  a  writ  of  habeas 
cial  power  of  the  court  of  the  United  States.       corpus,  which  is  regarded  as  a  suit  for  one's 
U.  S.  v.  Louisiana,  (1887)   123  U.  S.  35.  personal  freedom.    Matter  of  Pacific  R.  Com- 

mission, ( 1887 )  32  Fed.  Hep.  255. 

If  a  State  Statute  Gives  a  Bight  to  Bring  Suit  Against  the  State,  in  the  state  courts,  a 
federal  court  may  entertain  such  a  suit  when  grounds  of  federal  jurisdiction 
exist. 

Reinhart  v.  McDonald,   (1896)   76  Fed.  Rep.  403. 

XI.  "BsrtrEBH  Citizeitb  or  Diffebeht  StAteb" —  1.  Object  of  Clause. — 

The  clause  in  the  Constitution  extending  the  judicial  power  to  controversies 

"  between  citizens  of  different  states "   was  intended   to   secure   the   citizen 

against  local  prejudice,  which  might  injure  him  if  compelled  to  litigate  his 

controversy  with  another  in  the  tribunals  of  a  state  not  his  own.     The  object 

was  the  avowed  purpose  of  the  constitutional  provision  at  the  time  of  its 

adoption. 

Whelan  v.  New  York,  etc.,  ft.  Co.,  (1888)  35  Fed.  Rep.  858.  See  also  the  Act  of  March 
3,  1875,  section  1,  as  amended,  under  the  title  Judiciary,  4  Fed.  Stat.  Annot.  289. 

2.  Ho  Limitation  on  the  Class  of  Cases.  —  The  Constitution  imposes  no  limita- 
tion upon  the  class  of  cases  involving  controversies  between  citizens  of  different 
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states,  to  which  the  judicial  powei*  of  the  United  States  may  be  extended ;  and 

Congress  may,  therefore,  lawfully  provide  for  bringing,  at  the  option  of  either 

of  the  parties,  all  such  controversies  within  the  jurisdiction  of  the  federal 

judiciary. 

Gaines  t*.   Fuetttes,    (1875;    02  U.   8.   18,  of  inventors  and  authors  under  the  laws  of 

wherein  the  court  said:     "The  Constitution  Congress.    The  Moses  Taylor,  (1866)  4  Wall, 

declares  that  the  judicial  power  of  the  United  (U.  S.)  429;  Chicago,  etc.,  R.  Co.  v.  Whitton, 

States  shall  extend  'to  controversies  between  (1871)   13  Wall.  (U.  S.)  288.     But,  in  cases 

citizens   of  different   states/    as   well    as    to  where  the  judicial  power  of  the  United  States 

cases  arising  under  the  Constitution,  treaties,  can  be  applied  only  because  they  involve  con- 

and  laws  of  the  United  States ;  but  the  con-  troversies  between  citizens  of  different  states, 

ditions  upon  which  the  power  shall  be  exer-  it  rests  entirely  with  Congress  to  determine 

efeed.  except  so  far  as  the  original  or  appel-  at  what  time  the  power  may  be  invoked,  and 

late  character  of  the  jurisdiction  is  designated  upon  what  conditions  —  whether  originally  in 

in  the  Constitution,  are  matters  of  legislative  the  federal  court,  or  after  suit  brought  in  the 

direction.     Some  cases  there  are,  it  is  true,  State  court;  and,  in  the  latter  case,  at  what 

in  which,    from   their    nature,    the    judicial  stage    of    the    proceedings  —  whether    before 

power  of  the  United  States,  when  invoked,  is  issue  or  trial  by  removal  to  a  federal  boUri, 

exclusive  of  all  state  authority.     Such  are  or  after  judgment  upon   appeal   or  writ   of 

eases  in  which  the  tlnited  States  are  parties,  error.*'    Reversing  Fuentes  v.  Gaines,  (1873) 

—  cases  of  admiralty  and  maritime  jurisdic-  25  La.  Ann.  85. 
tion,  and  cases  for  the  enforcement  of  rights 

3.  Distinguishing  States  and  Citizens.  —  This  clause  indicates  that  a  state  i& 
a  different  thing  from  a  citizen  of  a  state ;  and  that  when  the  words  "  citizens 
of  different  states  "  are  used,  it  was  not  intended  to  include  in  that  class  suits 
in  which  a  state  is  a  party.  Controversies  between  two  or  more  states  are 
mentioned;  controversies  between  a  state  and  citizens  of  another  state  are 
mentioned;  also,  controversies  between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects. 

Alabama  v.  Wolffe,  (1883)  18  Fed.  Rep.  83b.    See  also  infra,  p.  106,  A  state  as  a  citizen, 

4.  Following  Decisions  of  State  Courts.  —  Comity  or  respect  for  the  state  courts 
does  not  require  the  Supreme  Court  of  the  United  States  to  surrender  its 
judgment  to  decisions  made  in  the  state  and  declare  Contracts  to  be  void  which 
upon  full  consideration  have  been  pronounced  to  be  valid.  Undoubtedly  that 
court  will  always  feel  itself  bound  to  respect  the  decisions  of  the  state  courts, 
and  from  the  time  they  are  made  will  regard  them  as  conclusive  in  all  cases 
upon  the  construction  of  their  own  constitution  and  laws,  but  it  cannot  give  to 
them  a  retroactive  effect  and  allow  them  to  render  invalid  contracts  entered  into 
with  citizens  of  other  states  which  in  the  judgment  of  that  court  were  lawfully 
made.  For  if  such  rule  were  adopted,  and  the  comity  due  to  state  decisions 
pushed  to  that  extent,  the  provision  in  the  Constitution  which  secures  to  the 
citizens  of  another  state  the  right  to  sue  in  the  courts  of  the  United  States  might 
become  utterly  useless  and  nugatory. 

Rowan  v.  Runnels,   (184?)   5  Sow.   (tt.  S.)  130. 

5.  Action  to  Annul  a  WilL  —  The  judicial  poorer  of  the  United  States  extends, 
by  the  terms  of  the  Constitution,  "  to  controversies  between  citizens  of  different 
states;"  and  t>n  the  supposition,  which  is  not  admitted,  that  this  embraces  only 
such  as  arise  in  cases  "  in  law  and  equity,"  it  does  not  necessarily  exclude  those 
which  may  involve  the  exercise  of  jurisdiction  in  reference  to  the  proof  of 
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validity  of  wills.  The  original  probate,  of  course,  is  mere  matter  of  state 
regulation,  and  depends  entirely  upon  the  local  law;  for  it  is  that  law  which 
confers  the  power  of  making  wills,  and  prescribes  the  conditions  upon  which 
alone  they  may  take  effect;  and  as,  by  the  law  in  almost  all  the  states,  no  instru- 
ment can  be  effective  as  a  will  until  proved,  no  rights  in  relation  to  it,  capable 
of  being  contested  between  parties,  can  arise  until  preliminary  probate  has  beeu 
first  made.  Jurisdiction  as  to  wills,  and  their  probate  as  such,  is  neither  in- 
cluded in  nor  excepted  out  of  the  grant  of  judicial  power  to  the  courts  of  the 
United  States.  So  far  as  it  is  ex  'parte  and  merely  administrative,  it  is  not 
conferred,  and  it  cannot  be  exercised  by  them  at  all  until,  in  a  case  at  law  or 
in  equity,  its  exercise  becomes  necessary  to  settle  a  controversy  of  which  a 
court  of  the  United  States  may  take  cognizance  by  reason  of  the  citizenship  of 
the  parties. 

Ellis  v.  Davis,  (1883)  100  U.  S.  496.  See  also  Gaines  v.  Fuentes,  (1875)  92  U.  S.  17, 
reversing  (1873)  25  La.  Ann.  85. 

6.  Suit  on  Bond  Taken  in  Name  of  Governor.  — A  suit  on  an  officer's  bond  may 
be  brought  by  citizens  of  another  state  though  the  bonds  were  taken  in  the  name 
of  the  governor  of  the  state,  and  the  suit  must  be  brought  in  the  name  of  the 
governor  for  the  use  of  the  real  plaintiff.  As  the  instrument  of  the  state  law 
to  afford  a  remedy  against  the  sheriff  and  his  sureties,  the  governor's  name  is 
in  the  bond  and  to  a  suit  upon  it,  but  in  no  just  view  of  the  Constitution  or 
law  can  he  be  considered  as  a  litigant  party. 

McNutt  v.  Bland,   (1844)    2  How.   (U.S.)  14. 

7.  Relation  to  Legislative  Grant  of  Jurisdiction.  —  The  words  in  the  legislative 
grant  of  jurisdiction,  "  of  the  state  where  the  suit  is  brought  and  a  citizen  of 
another  state,"  are  obviously  no  more  than  equivalent  terms  to  confine  suits 
in  the  Circuit  Courts  to  those  which  are  "  between  citizens  of  different  states." 
The  words  in  the  Constitution  then  are  just  as  operative  to  ascertain  and  limit 
jurisdiction  as  the  words  in  the  statute.  It  is  true,  that  under  these  words 
"  between  citizens  of  different  states."  Congress  may  give  the  courts  jurisdic- 
tion between  citizens  in  many  other  forms  than  that  in  which  it  has  been 
conferred.  But  in  the  way  it  is  given,  the  object  of  the  legislature  seems 
exclusively  to  have  been  to  confer  jurisdiction  upon  the  court,  strictly  in 
conformity  to  the  limitation  as  it  is  expressed  in  the  Constitution,  "  between 
citizens  of  different  states." 

Louisville,  etc.,  R.  Co.  t\  Letaon,  (1844)  2  How.  (U.  8.)  553. 

XU  "  Clamiicg  Lavdb  todeb  Obakts  of  Diffebeht  States."  —  The  juris- 
diction of  the  Circuit  Court  of  the  United  States  was  held  to  extend  to  a  case 
between  citizens  of  Kentucky  claiming  lands  exceeding  the  value  of  five  hun- 
dred dollars  under  different  grants,  the  one  issued  by  the  state  of  Kentucky 
and  the  other  by  the  state  of  Virginia,  but  upon  warrants  issued  by  Virginia 
and  locations  founded  thereon  prior  to  the  separation  of  Kentucky  from 
Virginia.    It  was  the  grant  which  passed  the  legal  title  to  the  land,  and  if  the 
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controversy  was  founded  upon  the  conflicting  grants  of  different  states  the 
judicial  power  of  the  courts  of  the  United  States  extended  to  the  case,  whatever 
might  have  been  the  equitable  title  of  the  parties  prior  to  the  grant 
Colson  f.  Lewis,   (1817)   2  Wheat.    (U.  S.)  377. 


zm  "  Between  a  State,  ob  the  Citizens  Thereof,  and  Foreign  States, 
Citizens  ob  Subjects"  —  1.  Whatever  the  Subject  of  Controversy.  —  If  these  be 
the  parties,  it  is  entirely  unimportant  what  may  be  the  subject  of  controversy. 
Be  it  what  it  may,  these  parties  have  a  constitutional  right  to  come  into  the 
courts  of  the  Union. 

Cohen  r.  Virginia,   (1821)  6  Wheat.   (U.S.)  378. 

2.  Indian  Tribe  Hot  a  Foreign  State. —  An  Indian  tribe  or  nation  within  the 
United  States  is  not  a  foreign  state  in  the  sense  of  the  Constitution,  and  cannot 
maintain  an  action  in  the  courts  of  the  United  States. 


Cherokee  Nation  r..  Georgia,  (1831)  6  Pet. 
(U.  S.)  16,  wherein  the  court  said:  "  Though 
the  Indians  are  acknowledged  to  have  an  un- 
questionable, and,  heretofore,  unquestioned 
right  to  the  lands  they  occupy,  until  that 
right  shall  be  extinguished  by  a  voluntary 
cession  to  our  government,  yet  it  may  well  be 
doubted  whether  those  tribes  which  reside 
within  the  acknowledged  boundaries  of  the 
United  States  can,  with  strict  accuracy,  be 
denominated  foreign  nations.  They  may, 
more  correctly  perhaps,  be  denominated  do- 


mestic dependent  nations.  They  occupy  a 
territory  to  which  we  assert  a  title  inde- 
pendent of  their  will,  which  must  take  effect 
in  point  of  possession  when  their  right  of 
possession  ceases.  Meanwhile  they  are  in  a 
state  of  pupilage.  Their  relation  to  the 
United  States  resembles  that  of  a  ward  to  his 
guardian." 

See  also  Act  of  March  3,  1875,  section  1,  as 
amended,  under  title  Judiciary,  4  Fed.  Stat. 
Annot.  298. 


3.  Suits  Between  Aliens.  —  The  judicial  power  was  not  extended  by  the 
Constitution  to  private  suits  in  which  an  alien  is  a  party  unless  a  citizen  be 
the  adverse  party. 


Jackson  t?.  Twentyman,    (1829)   2  Pet. 
'U.S.)  136. 

See  also  Act  of  March  3,  1875,  section  1,  as 
amended,  under  title  Judiciary,  4  Fed.  Stat. 
Ajtsot.  298. 

The  courts  of  the  United  States  have  no 
jurisdiction  of  cases  between  aliens.    Monta- 


let  v.  Murray,  (1807)  4  Cranch  (U.  S.)  46. 
See  also  Bailiff  v.  Tipping,  (1804)  2  Cranch 
(U.  S.)  406.  But  see  Mason  v.  Ship 
Blaireau,  (1804)  2  Cranch  (U.  S.)  263, 
wherein  Marshall,  C.  J.,  said:  "Whatever 
doubts  may  exist  in  a  case  where  the  juris- 
diction may  be  objected  to,  there  ought  to  be 
none  where  the  parties  assent  to  it." 


XIV.  Distbict  or  Columbia  ahd  Tebbitobus  as  States.  —  The  District  of 
Columbia  and  the  territories  are  not  states,  within  the  judicial  clause  of  the 
Constitution  giving  jurisdiction  in  cases  between  citizens  of  different  states. 


Downes  r.  Bidwell,  (1901)  182  U.  S.  270, 
wherein  the  court  said:  "  The  judicial  clause 
«i  the  Constitution  has  no  application  to 
courts  created  in  the  territories,  and  with 
lespect  to  them  Congress  has  a  power  wholly 
unrestricted  by  it." 

The  District  of  Columbia  is  not  a  state 
within  the  meaning  of  the  Constitution. 
Hooe  r.  Jamieson,  (1897)   166  U.  S.  397. 

A  resident  of  the  District  of  Columbia  can- 
not maintain  an  action  in  the  Circuit  Court 
for  the  district  of  Virginia  against  a  citizen 
«f  Yirpinia.  The  clauses  relating  to  the  elec- 
tion of  represents  fives  and  spiv  tors  and  to 
the  appointment  of  presidential  electors  show 


that  the  word  "  state  "  is  used  in  the  Constitu- 
tion as  designating  a  member  of  the  Union, 
and  excludes  from  the  term  the  signification 
attached  to  it  by  writers  on  the  law  of 
nations.  When  the  same  term  which  has 
been  used  plainly  in  this  limited  sense  in  the 
articles  respecting  the  legislative  and  execu- 
tive departments,  is  also  employed  in  that 
which  respects  the  judicial  department,  it 
must  be  understood  as  retaining  the  sense 
originally  given  to  it.  Hepburn  v.  Ellzey, 
(1804)  2  Cranch  (U.  S.)  452. 

A  citizen  of  a  territory  cannot  sue  a  citi- 
zen  of  a  state  in  the  courts  of  the  United 
States,  nor  can  those  courts  take  jurisdiction 
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by  other  parties  being  joined,  who  are  capable 
of  suing.  All  the  parties  on  each  side  must 
be  subject  to  the  jurisdiction,  or  the  suit  will 
be  dismissed.  New  Orleans  v.  Winter, 
(1816)  1  Wheat  (U.  S.)  91. 

An  Act  of  Congress  providing  that  courts 
of  a  particular  territory  ''shall  moreover 
have  and  exercise  the  same  .  jurisdiction 
within  its  limits,  in  all  cases  arising  under 
the  laws  and  Constitution  of  the  United 
States,"  does  not  give  to  such  courts  ad- 
miralty and  maritime  jurisdiction.  By  de- 
claring that  "  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity,  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 


madby  under  their  authority;  to  all 
affecting  ambassadors,  other  public  minis- 
ters, and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction,"  the  Constitution 
contemplates  three  distinct  classes  of  cases, 
and  the  granting  jurisdiction  over  one  of 
them  does  not  confer  jurisdiction  over  either 
of  the  other  two.  American  Ins.  Co.  v.  356* 
Bales  Cotton,  (182&)   1  Pet.  (U.  S.)  544. 

The  Constitution  does  not  restrain  Con- 
gress from  giving  to  a  United  States  court  for 
a  territorial  district  jurisdiction  over  a  case 
brought  by  or  against  a  citizen  of  the  ter- 
ritory. Sere  r.  Pitot,  (1810)  6  Cranch  (U. 
S.)  337. 


XV.  A  STATS  as  a  Citizbk.  —  A  state  is  not  a  citizen  within  the  meaning 

of  the  Constitution. 

Minnesota  v.  Northern  Securities  Co., 
(1904)  194  U.  S.  63.  See  also  Postal  Tel. 
Cable  Co.  v.  Alabama,  (1894)   155  U.  S.  487; 


and  supra,  p.  103,  Between  citizens  of  differ- 
ent states —  Distinguishing  states  and  citi- 
zens. 


XVI.  A  Co&PO&Af  IOM  AS  A  ClTIZXV.  —  A  corporation  is  a  citizen  in  such  a 
sense  that  diversity  of  citizenship  will  give  the  United  States  courts  jurisdiction 
of  the  suit  or  controversy. 


Marshall  v.  Baltimore,  etc.,  R.  Co.,  (1853) 
16  How.  (U.  S.)  325;  Chicago,  etc.,  R.  Co. 
*  Whitton,  (1871)  13  Wall.  (U.  S.)  283; 
Wisconsin  t\  Pelican  Ins.  Co.,  (1888)  127 
U.  S.  287. 

Though  it  may  have  members  out  of  the 
state. -—A  corporation  created  by  a  state  to 
perform  its  functions  under  the  authority  of 
that  state,  and  only  suable  there,  though  it 
may  have  members  out  of  the  state,  is  a 
person,  though  an  artificial  one,  inhabiting 
and  belonging  to  that  state,  and  therefore 
entitled,  for  the  purpose  of  suing  and  being 
sued,  to  be  deemed  a  citizen  of  that  state. 
Louisville,  etc.,  R.  Co.  r.  Letson,  (1844)  2 
How.  (U.  S.)  556. 

Railroad,  operating   line    through   several 


states,  —  While  a  railroad  company  owning 
and  operating  a  line  running  through  several 
states  may  receive  and  exercise  powers 
granted  by  each,  and  may,  for  many  pur- 
poses, be  regarded  as  a  corporation  of  each, 
such  legislation  does  not  avail  to  make  the 
same  corporation  a  citizen  of  every  state  it 
passes  through  within  the  meaning  of  the 
jurisdiction  clause  of  the  Constitution.  St. 
Joseph,  etc.,  R.  Co.  v.  Steele,  (1897)  167 
U.  S.  663. 

A  county,  as  a  municipal  corporation,  is  a 
citizen  within  the  meaning  of  the  Constitu- 
tion and  Acts  of  Congress,  and  therefore 
suable  in  the  United  States  courts.  McCoy 
r.  Washington  County,  (1862)  3  Wall  Jr. 
(C.  C.)  381,  15  Fed.  Cas,  No.  8,731. 


The  Words  "Citiaeas'1  and  "Aliens"  include  corporations. 


Barrow  Steamship  Co.  t>.  Kane,  (1898)  170 
U.  S.  106,  wherein  the  court  said:  "The 
jurisdiction  of  the  Circuit  Courts  over  suits 
between  a  citizen  of  one  state  and  a  corpora- 
tion of  another  state  was  at  first  maintained 
upon  the  theory  that  the  persons  composing 
the  corporation  were  suing  or  being  sued  in 
its  name,  and  upon  the  presumption  of  fact 
that  all  those  persons  were  citizens  of  the 
state  by  which  the  corporation  had  been 
created:  but  that  this  presumption  might  be 
rebutted,  by  plea  and  proof,  and  the  juris- 
diction therebv  defeated.  U.  S.  Bank  r. 
Deveaux.  (1809)  6  Cranch  (U.  S.)  61.  87, 
88;  Hope  Ins.  Co.  r.  Boardman,  (1809)  5 
Cranch  (U.  S.)  57:  Commercial,  etc..  Bank 
*.  Slocombs  (1840)  14  Pet.  (U.  S.)  60.  But 
the  earlier  cases  were  afterwards  overruled: 


and  it  has  become  the  settled  law  of  this 
court  that,  for  the  purposes  of  suing  and  be- 
ing sued  in  the  courts  of  the  United  States,  a 
corporation  created  and  doing  business  in  a 
state  is.  although  an  artificial  person,  to  be 
considered  as  a  citizen  of  the  state,  as  much 
as  a  natural  person:  and  there  is  a  conclu- 
sive presumption  of  law  that  the  persons 
composing  the  corporation  are  citizens  of  the 
same  state  with  the  corporation.  Louisville, 
etc.,  R.  Co.  r.  Letson,  (1844)  2  How.  (U.  S.) 
497.  558:  Marshall  r.  Baltimore,  etc..  R.  Co., 
(1853)  16  How.  (U.  S.)  314.  329:  Muller  r. 
Dows,  (1876)  94  U.  S.  444:  National  Steam- 
ship Co.  r.  Tugman.  (1882)  106  U.  S.  118; 
St.  Louis,  etc..  R.  Co.  r.  James,  (1896)  161 
U.  S.  545.  555.  559." 


ZV1I  Hfc&TDKffCE  Aim  CITIZENSHIP.  —  Residence  and  citizenship  are  wholly 
different  things  within  the  meaning  of  the  Constitution  and  the  laws  defining 
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and  regulating  the  jurisdiction  of  the  Circuit  Courts  of  the  United  States; 
and  a  mere  averment  of  residence  in  a  particular  state  is  not  an  averment 
of  citizenship  in  that  state  for  the  purposes  of  jurisdiction. 
Steigkder  v.  McQuesten,  (1906)    108  U.  S.  143. 

XVIH  LrMlTATiOH  OF  AMOUNT  IN  CONTKOTEEST.  —  In  this  section  is  not 
found  any  limitation  by  way  of  amount  in  controversy.  When  Congress  there- 
fore provides  by  statute  for  the  exercise  by  the  Circuit  Courts  of  jurisdiction 
over  controversies  coming  within  the  constitutional  grant  of  power,  such 
jurisdiction  will  exist  as  to  all  such  controversies,  regardless  of  the  amount 
involved  therein,  unless  the  Act  providing  for  the  exercise  of  the  jurisdiction 
provides  a  limitation  as  to  the  sum  in  controversy. 

McDermott  v.  Chicago,  etc.,  R.  Co.,  (1889)  See  Act  of  March  3,   1875,  section   1,  as 

38  Fed.  Rep.  529.  amended,  under  title  Judiciary,  4  Fed.  Stat. 

Annot.  272. 


HZ.  HaJTOAMUB.  —  Congress  has  undoubtedly  power  to  authorize  a  Circuit 
Court  to  issue  a  mandamus  in  an  original  proceeding. 


Knapp  v.  Lake  Shore,  etc.,  R.  Co.,  (1906) 
197  U.  S.  542.  See  Brown's  Case,  (1870)  6 
Ct.  CI.  188.  See  also  supra,  Control  of  execu- 
tive officer*  by  mandamus  or  injunction, 
p.  72. 

"The  authority  to  isatte  the  writ  df  man* 
dajnus  to  an  officer  of  the  United  States, 
commanding  him  to  perform  a  specific  act 
required  by  a  law  of  the  United  States,  is 
within  the  scope  of  the  judicial  powers  of  the 
United  States,  under  the  Constitution.  But 
the  whole  of  that  power  has  not  been  com- 
municated by  law  to  the  Circuit  Courts; 
or  in  other  Words,  it  was  then  a  dormant 
power  not  yet  called  into  action,  and  vested 
in  those  courts;  and  there  is  nothing  grow- 
ing out  of  the  official  character  of  the  party 


that  will  exempt  him  from  this  writ,  if  the 
act  to  be  performed  is  purely  ministerial.1' 
Kendall  v.  U.  S.,  (1838)  12  Pet.  (U.  S.)  618. 

When  necessary  to  exercise  of  jurisdiction. 
—  The  power  of  the  Circuit  Courts  to  issue 
the  writ  of  mandamus  is  confined  exclusively 
to  those  cases  in  which  it  may  be  necessary 
to  the  exercise  of  their  jurisdiction.  M'lntire 
v.  Wood,   (1813)   7  Cranch  (U.  S.)  504. 

To  withdraw  money  from  the  treasury.— A 
Circuit  Court  of  the  United  States  has  not 
the  power  to  issue  a  writ  commanding  the 
secretary  of  the  treasury  to  pay  a  territorial 
judge  his  salary  for  the  unexpired  term  of 
his  office,  from  which  he  had  been  removed. 
U.  S.  t>.  Guthrie,  (1854)  17  How.  (U.  S.) 
284. 


XX.  C0MM0ir-LAw  JTTBISDICTIOIC  —  1.  In  General  —  There  is  no  common  law 
of  the  United  States,  in  the  Bense  of  a  national  customary  law,  distinct  from 
the  common  law  of  England  as  adopted  by  the  several  states  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such  alteration  as  may  be  provided  by 
its  own  statutes. 


Smith  v.  Alabama,  (1888)  124  U.  S.  478, 
citing  Wheaton  v.  Peters,  (1834)  8  Pet.  (U. 
8.)  591,  and  saying:  "  A  determination  in  a 
given  case  of  what  that  law  is  may  be  dif- 
ferent in  a  court  of  the  United  States  from 
that  which  prevails  in  the  judicial  tribunals 
of  a  particular  state.  This  arises  from  the 
circumstance  that  the  courts  of  the  United 
States,  in  cases  within  their  jurisdiction, 
where  they  are  called  upon  to  administer  the 
law  of  the  state  in  which  they  sit  or  by 
which  the  transaction  is  governed,  exercise 
an  independent  though  concurrent  jurisdic- 
tion, and  are  required  to  ascertain  and  de- 
clare the  law  according  to  their  own  judg- 
ment This  is  illustrated  by  the  case  of  New 
York  Cent.  R.  Co.  r.  Lockwood,  (1873)  17 
Wall.   (U.  S.)    367,  where  the  common  law 


prevailing  in  the  state  of  New  Vork,  in  refer- 
ence to  the  liability  of  common  carriers  for 
negligence,  received  a  different  interpretation 
from  that  placed  upon  it  by  the  judicial 
tribunals  of  the  state;   but  the  law  as  ap- 

flied  was  none  the  less  the  law  of  that  state, 
n  cases,  also,  arising  under  the  lex  merca- 
toria,  or  law  merchant,  by  reason  of  its  in- 
ternational character,  this  court  has  held 
itself  less  bound  by  the  decisions  of  the  state 
courts  than  in  other  cases.  Swift  v.  Tyson, 
(1842)  16  Pet.  (U.  S.)  1;  Carpenter  v.  Prov- 
idence Washington  Ins.  Co.,  (1842)  16  Pet. 
(U.  S.)  495;  Oatest?.  National  Bank,  (1879) 
100  U.  S.  239;  Brooklyn  City,  etc.,  R.  Co.  v. 
National  Bank,  (1880)  102  U.  S.  14.  There 
is,  however,  one  clear  exception  to  the  state- 
ment that  there  is  no  national  common  law. 
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The  interpretation  of  the  Constitution  of  the 
United  States  is  necessarily  influenced  by  the 
lrct  that  its  provisions  are  framed  in  the 
language  of  the  English  common  law,  and 
are  to  be  read  in  the  light  of  its  history.  The 
cede  of  constitutional  and  statutory  construc- 
tion which,  therefore,  is  gradually  formed  by 
the  judgments  of  this  court  in  the  applica- 
tion of  the  Constitution  and  the  laws  and 
treaties  made  in  pursuance  thereof,  has  for 
its  basis  so  much  of  the  common  law  as  may 
be  implied  in  the  subject,  and  constitutes  a 
common  law  resting  on  national  authority." 
See  Application  of  Principles  of  Common 
Law,  8  Fed.  Stat.  Awwot.  374. 

The  courts  of  the  Union,  if  the  plaintiff  is  a 
citizen  of  a  state  other  than  that  in  which 
he  brings  suit,  have  jurisdiction  and  are  com- 
petent to  administer  civil  remedies  for  in- 
juries received  from  obstructions  to  naviga-. 
ble  waters,  upon  the  principles  of  the  common 
law  without  any  statutory  enactment  for  that 
purpose.  Jolly  v.  Terre  Haute  Draw-Bridge 
Co.,  (1853)  6  McLean  (U.  S.)  237,  13  Fed. 
Cas.  No.  7,441. 

The  grant  of  jurisdiction  of  all  cases  in 
law  or  equity  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States,  does 
not  recognize  the  common  law  as  a  system  to 
be  administered  by  the  national  courts,  but 
the  rights  given  upon  which  cases  at  law  and 
in  equity  are  based  are  to  be  found  by  a  resort 
to  the  Constitution  and  laws  of  the  United 
States,  and   its  treaties.     Any  rule  of  the 


common  law  affecting  interstate  shipments, 
to  be  effectual  as  to  such  shipments,  must 
have  had  the  legislative  sanction  of  the  Con- 
gress of  the  United  States.  Gatton  v.  Chi- 
cago, etc.,  R.  Co.,  (1895)  95  Iowa  124. 

u  Courts  which  originate  in  the  common  law 
possess  a  jurisdiction  which  must  be  regu- 
lated by  the  common  law,  until  some  statute 
shall  change  their  established  principles;  but 
courts  which  are  created  by  written  law,  and 
whose  jurisdiction  is  defined  by  written  law, 
cannot  transcend  that  jurisdiction."  Ex  p. 
Bollman,  (1807)  4  Cranch  (U.  S.)  93. 

Function  of  parens  patriae  in  relation  to 
minors.  —  There  is  not  vested  in  the  United 
States  government  a  common-law  preroga- 
tive; a  Circuit  Court  cannot,  upon  the  foot- 
ing of  common-law  prerogative,  by  writ  of 
habeas  corpus,  assume  to  exercise  the  func- 
tion of  parens  patriot  in  relation  to  infant 
children  held  in  detention  by  private  indi- 
viduals not  acting  under  color  of  authority 
from  the  laws  of  the  United  States.  In  re 
Barry,  (1844)  42  Fed.  Rep.  125,  writ  of  error 
dismissed  in  Barry  v.  Mercein,  ( 1847 )  5  How. 
(U.  S.)  103,  on  the  ground  that  such  a  con- 
troversy related  to  a  matter  which  is  in- 
capable of  being  reduced  to  any  pecuniary 
standard  of  value,  and  the  court,  under  the 
Act  of  Congress,  had  no  appellate  jurisdic- 
tion. But  see  U.  S.  «?.  Green,  (1824)  3  Mason 
(U.  S.)  482,  26  Fed.  Cas.  No.  15,256,  in 
which  Story,  J.,  took  jurisdiction  of  such  a 
case, 


2.  Ho  Common-law  Offenses. 

the  United  Statea 

U.  S.  v.  Eaton,  (1892)  144  U.  S.  687;  Ben- 
son t>.  McMahon,  (1888)  127  U.  S.  466;  U.  S. 
r.  Britton,  (1883)  108  U.  S.  206;  U.  S.  v. 
Worrall,  (1798)  2  Dall.  (U.  S.)  384;  Juris- 
diction of  Federal  Judiciary,  (1848)  5  Op. 
Atty.-Gen.  55.  See  infra,  From  state  to  fed- 
eral court 8  —  Power  to  remove  state  criminal 
cases,  p.  116. 

Common  law  in  criminal  cases  cannot  be 
exercised  by  the  federal  courts.  "To  fine 
for  contempt,  imprison  for  contumacy,  en- 
force the  observance  of  order,  etc.,  are  powers 
which  cannot  be  dispensed  with  in  a  court, 
because  they  are  necessary  to  the  exercise  of 
all  others;  and  so  far  our  courts  no  doubt 


There  are  no  common-law  offenses  against 


possess  powers  not  immediately  derived  from 
statute ;  but  all  exercise  of  criminal  jurisdic- 
tion in  common-law  cases,  we  are  of  opinion, 
is  not  within  their  implied  powers."  U.  S. 
v.  Hudson,  (1812)  7  Cranch  (U.  S.)  32.  See 
also  U.  S.  v.  Coolidge,  (1816)  1  Wheat.  (U. 
S.)    415. 

Excepting  that  treason  is  defined  by  the 
Constitution,  there  are  no  crimes  against  the 
United  States  save  such  as  Congress  has 
expressly  defined  or  recognized  and  made  pun- 
ishable. The  federal  courts  have  no  jurisdic- 
tion over  common-law  crimes.  U.  S.  v.  Diet- 
rich, (1904)   126  Fed.  Rep.  678. 


XXL  Jtjeisdictioit  of 'State  Cotots — 1.  When  Concurrent  with  Federal 
Courts.  —  The  judicial  power  of  the  United  States  extends  by  the  Constitution 
to  controversies  between  citizens  of  different  states  as  well  as  to  cases  arising 
under  the  Constitution,  treaties,  and  laws  of  the  United  States,  and  the  manner 
and  conditions  upon  which  that  power  shall  be  exercised,  except  as  the  original 
or  appellate  character  of  the  jurisdiction  is  specially  designated  in  the  Con- 
stitution, are  mere  matters  of  legislative  discretion.  In  some  cases,  from  their 
character,  the  judicial  power  is  necessarily  exclusive  of  all  state  authority ;  in 
other  cases  it  may  be  made  so  at  the  option  of  Congress,  or  it  may  be  exercised 

concurrently  with  that  of  the  states. 
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Chicago,  etc.,  R.  Co.  v.  Whitton,  (1871)  13 
Wall.  (U.  S.)  288.  But  see  Davison  t>. 
Champiin,  (1828)  7  Conn.  248;  State  t>. 
M'Bride,  (1839)  1  Rice  L.  (S.  Car.)  419. 

Suit*  by  states  against  citizens  of  other 
states.  —  As,  under  the  long-settled  inter- 
pretation of  the  Constitution,  the  mere  ex- 
tension of  the  judicial  power  of  the  United 
States  to  suits  brought  by  a  state  against 
citizens  of  other  states  did  not,  of  itself, 
divest  the  state  courts  of  jurisdiction  to 
hear  and  determine  such  cases,  the  courts  of 
a  state  may,  so  far  as  the  Constitution  and 
laws  of  the  United  States  are  concerned,  take 
cognizance  of  a  suit  brought  by  the  state  in 
its  own  courts  against  citizens  of  other  states 
when  Congress  has  not  invested  the  national 
courts  with  exclusive  jurisdiction  in  cases  of 
that  kind ;  subject,  of  codrse,  to  the  right  of 
the  defendant  to  have  such  suit  removed  to 
the  proper  Circuit  Court  of  the  United  States, 
whenever  the  removal  thereof  is  authorized  by 
the  Acts  of  Congress;  and  subject,  also,  to  the 
authority  of  the  Supreme  Court  to  review  the 
final  judgment  of  the  state  court,  if  the  case 
be   one    within    its    appellate    jurisdiction. 


Plaquemines  Tropical  Fruit  Co.   v.  Hender- 
son, (1898)  170  U.  S.  521. 

A  state  court  was  held  to  have  jurisdiction 
in  trover  to  recover  mail  matter  wrongfully 
withheld  for  a  charge  of  unlawful  postage. 
The  court  quoted  with  approval  the  language 
of  the  state  court  from  which  the  case  was 
brought  by  writ  of  error,  that  "  this  is  a  mere 
grant  of  jurisdiction  to  the  federal  courts, 
and  limits  the  extent  of  their  power,  but 
without  words  of  exclusion  or  any  attempt 
to  oust  the  state  courts  of  concurrent  juris- 
diction in  any  of  the  specified  cases  in  which 
concurrent  jurisdiction  existed  prior  to  the 
adoption  of  the  Constitution.  The  apparent 
object  was  not  to  curtail  the  powers  of  the 
state  courts,  but  to  define  the  limits  of  those 
granted  to  the  federal  judiciary."  Teal  v. 
Felton,  (1851)   12  How.  (U.  S.)  292. 

The  jurisdiction  of  the  state  courts  extends 
to  an  indictment  for  forging  the  names  of 
soldiers  to  powerB  of  attorney  authorizing 
the  defendant  to  demand  and  receive  their 
warrants  for  the  donation  of  lands  granted 
by  Acts  of  CongTesB,  for  services  during  the 
revolutionary  war.  Com.  v.  Schaffer,  <  1797) 
4  Dall.  (Pa.)  appendix  xxvi. 


2.  When  Congress  May  Authorize  8tate  Courts  to  Act.  —  Congress  is  at  liberty 

to  authorize  the  judicial  officers  of  the  several  states  to  exercise  such  power 

as  is  ordinarily  giveh  to  officers  of  courts  not  of  record ;  such,  for  instance,  as 

the  power  to  take  affidavits,  to  arrest  and  commit  for  trial  offenders  against 

the  laws  of  the  United  States,  to  naturalize  aliens,  and  to  perform  such  other 

duties  as  may  be  regarded  as  incidental  to  the  judicial  power  rather  than  a 

part  of  the  judicial  power  itself. 

Robertson  t?.  Baldwin,  (1897)  165  U.  S. 
278,  wherein  the  court  said:  "The  first 
proposition,  that  Congress  has  no  authority 
under  the  Constitution  to  vest  judicial  power 
hi  the  courts  or  judicial  officers  of  the  several 
states,  originated  in  an  observation  of  Mr. 
Justice  Story  in  Martin  t\  Hunter,  (1816)  1 
Wheat.  (U.  S.)  304,  330,  to  the  effect  that 
'Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except 
in  courts  ordained  and  established  by  itself.' 
This  was  repeated  in  Houston  r.  Moore, 
(1820)  5  Wheat.  (U.  S.)  1,  27 ;  and  the  same 
general  doctrine  has  received  the  approval  of 
the  courts  of  several  of  the  states.  *  *  *  The 
better  opinion  is  that  the  second  section  was 
intended  as  a  constitutional  definition  of  the 
judicial  power,  Chisholm  v.  Georgia,  (1793) 
2  Dall.  (U.  8.)  419,  475,  which  the  Constitu- 
tion intended  to  confine  to  courts  created  by 
Congress;  in  other  words,  that  such  power 
extends  only  to  the  trial  and  determination 
of  eases  in  courts  of  record;"  and  held  that 
the  power  of  justices  of  the  peace  to  arrest 
deserting  seamen  and  deliver  them  on  board 
their  vessel  is  not  within  the  definition  of  the 
M  judicial  power  "  as  defined  in  the  Constitu- 
tion, and  may  be  lawfully  conferred  on  state 
officers,  and  Acts  of  Congress  conferring  such 
jurisdiction  are  not  unconstitutional.  See 
also  Levin  v.  U.  S.,  (C.  C.  A.  1904)  128  Fed. 
Rep.  8?9;  £*  p.  Gist,   (1855)   26  Ala,  156. 


See  Houston  v.  Moore,  (1820)  5  Wheat.  (U. 
8.)  27. 

Power  may  be  conferred  upon  a  state  offi- 
cer, as  such,  to  execute  a  duty  imposed  under 
an  Act  of  Congress,  and  the  officer  may  ex- 
ecute the  same,  unless  its  execution  is  pro- 
hibited by  the  Constitution  or  legislation  of 
the  state.  Dallemagne  r.  Moisan,  (1905)  197 
U.  S.  174. 

Congress  has  no  right  to  require  that  state 
courts  shall  entertain  suits  for  the  objects 
and  purposes  declared  in  a  bankrupt  law. 
The  states,  in  providing  their  own  judicial 
tribunals,  have  a  right  to  limit,  control,  and 
restrict  their  judicial  functions  and  juris- 
diction according  to  their  own  mere  pleasure. 
They  may  refuse  to  allow  suits  to  be  brought 
there,  "  arising  under  the  laws  of  the  United 
States,"  for  many  just  reasons;  first,  that 
Congress  are'  bound  to  provide  such  tribunals 
for  themselves;  secondly,  that  state  courts 
are**  not  subject  to  the  legislation  of  Congress 
as  to  their  jurisdiction;  thirdly,  that  it  may 
most  materially  interfere  with  the  con- 
venience of  their  own  courts  and  the  rights 
of  their  own  citizens,  and  be  attended  with 
great  expense  to  the  state,  as  well  as  great 
delays  in  the  administration  of  "justice,  to 
allow  their  courts  to  be  crowded  with  suits  ' 
arising  under  the  laws  of  the  United  States; 
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and  fourthly,  as  in  the  present  case,  that  it 
would  involve  the  state  courts  in  almost  end- 
less examinations  and  discussions  of  the 
principles  and  bearings  of  the  bankrupt  law, 
confessedly  a  system  novel  in  our  jurispru- 


dence, intricate  in  its  details,  and  involving 
questions  exceedingly  complicated  and  diffi- 
cult in  its  practical  operation.  Mitchell  v. 
Great  Works  Milling,  etc.,  Co.,  (1843)  2 
Story  (U.  S.)   648,  17  Fed.  Cas.  No.  9,662. 


3.  Congress  May  Exclude  State  Jurisdiction.  —  It  cannot  be  doubted  that  each 
of  the  original  states  had,  prior  to  the  adoption  of  the  Constitution,  complete 
and  exclusive  jurisdiction  by  its  judicial  tribunals  over  all  legal  questions,  of 
whatsoever  nature,  capable  of  judicial  determination,  and  involved  in  any  case 
within  its  limits  between  parties  over  whom  it  could  exercise  jurisdiction. 
Nothing  more  was  done  by  the  Constitution  than  to  extend  the  judicial  power 
of  the  United  States  to  specified  cases  and  controversies;  leaving  to  Congress 
to  determine  whether  the  courts  to  be  established  by  it  from  time  to  time  should 
be  given  exclusive  cognizance  of  such  cases  or  controversies,  or  should  only 
exercise  jurisdiction  concurrent  with  the  courts  of  the  several  states. 


Plaquemines  Tropical  Fruit  Co.  v.  Hender- 
son, (1898)  170  U.  S.  517.  See  also  Ea>  p. 
Houghton,  (1881)  8  Fed.  Rep.  897. 

"In  what  cases  (if  any)  is  this  judicial 
power  exclusive,  or  exclusive  at  the  election 
of  Congress?  It  will  be  observed  that  there 
are  two  classes  of  cases  enumerated  in  the 
Constitution,    between    which    a    distinction 

'  seems  to  be  drawn.  The  first  class  includes 
cases  arising  under  the  Constitution,  laws, 
and  treaties  of  the  United  States;  cases  af- 
fecting ambassadors,  other  public  ministers, 
and  consuls,  and  cases  of  admiralty  and  mari- 
time jurisdiction.  In  this  class  the  expres- 
sion is,  'and  that  the  judicial  power  shall 
extend  to  all  cases;  '  but  in  the  subsequent 
part  of  the  clause  which  embraces  all  the 
other  cases  of  national  cognizance,  and  forms 
the  second  class,  the  word  '  all '  is  dropped 
seemingly  ex  industria.  Here  the  judicial 
authority  is  to  extend  to  controversies  (not 
to  all  controversies)  to  which  the  United 
States  shall  be  a  party,  etc.  From  this  dif- 
ference of  phraseology,  perhaps,  a  difference 
of  constitutional  intention  may,  with  pro- 
priety, be  inferred.  It  is  hardly  to  be  pre- 
sumed that  the  variation  in  the  language 
could  have  been  accidental.  It  must  have 
been  the  result  of  some  determinate  reason; 
and  it  is  not  very  difficult  to  find  a  reason 
sufficient  to  support  the  apparent  change  of 
intention.  In  respect  to  the  first  class,  it 
may  well  have  been  the  intention  of  the 
framers  of  the  Constitution  imperatively  to 
extend  the  judicial  power  either  in  an  orig- 
inal or  appellate  form  to  all  cases;  and  in 
the  latter  class  to  leave  it  to  Congress  to 
qualify  the  jurisdiction,  original  or  appel- 
late, in  such  manner  as  public  policy  might 
dictate.  The  vital  importance  of  all  the 
cases  enumerated  in  the  first  class  to  the  na- 
tional sovereignty  might  warrant  such  a  dis- 
tinction. In  the  first  place,  as  to  cases  aris- 
ing under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  Here  the  state  courts 
could  not  ordinarily  possess  a  direct  juris- 
diction.     The    jurisdiction    over    such    cases 

•  could  not  exist  in  the  state  courts  previous 
to  the  adoption  of  the  Constitution,  and  it 


could  not  afterwards  be  directly  conferred 
on  them;  for  the  Constitution  expressly  re- 
quires the  judicial  power  to  be  vested  in 
courts  ordained  and  established  by  the  United 
States.  This  class  of  cases  would  embrace 
civil  as  well  as  criminal  jurisdiction,  and 
affect  not  only  our  internal  policy,  but  our 
foreign  relations.  It  would,  therefore,  be 
perilous  to  restrain  it  in  any  manner  whatso- 
ever, inasmuch  as  it  might  hazard  the  na- 
tional safety.  The  same  remarks  may  be 
urged  as  to  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  who  are  em- 
phatically placed  under  the  guardianship  of 
the  law  of  nations;  and  as  to  cases  of  admi- 
ralty and  maritime  jurisdiction,  the  admi- 
ralty jurisdiction  embraces  all  questions  of 
prize  and  salvage,  in  the  correct  adjudication 
of  which  foreign  nations  are  deeply  inter- 
ested; it  embraces  also  maritime  torts,  cop- 
tracts,  and  offenses,  in  which  the  principles 
of  the  law  and  comity  of  nations  often  form 
an  essential  inquiry.  All  these  cases,  then, 
enter  into  the  national  policy,  affect  the  na- 
tional rights,  and  may  compromise  the  na- 
tional sovereignty.  The  original  or  appellate 
jurisdiction  ought  not,  therefore,  to  be  re- 
strained, but  should  be  commensurate  with 
the  mischiefs  intended  to  be  remedied,  and,  of 
course,  should  extend  to  all  cases  whatsoever. 
A  different  policy  might  well  be  adopted  in 
reference  to  the  second  class  of  cases ;  for  al- 
though it  might  be  fit  that  the  judicial  power 
should  extend  to  all  controversies  to  which 
the  United  States  should  be  a  party,  yet  this 
power  might  not  have  been  imperatively 
given,  lest  it  should  imply  a  right  to  take 
cognizance  of  original  suits  brought  against 
the  United  States  as  defendants  in  their  own 
courts.  It  might  not  have  Wen  deemed  proper 
to  submit  the  sovereignty  of  the  United 
States,  against  their  own  will,  to  judicial 
cognizance,  either  to  enforce  rights  or  to  pre- 
vent wrongs ;  and  as  to  the  other  cases  of  the 
second  class,  they  might  well  be  left  to  be 
exercised  under  the  exceptions  and  regula- 
tions which  Congress  might,  in  their  wisdom, 
choose  to  apply.  *  •  •  We  do  not,  how- 
ever, profess  to  place  any  implicit  reliance 
upon  the  distinction  which  has  here  been 
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exclusive  of  all  state  authority,  and  that  in 
all  others,  it  niay  he  made  so  at  the  election 
of  Congress.  We  agree  fully  with  this  con- 
clusion. The  legislation  of  Congress  has  pro- 
ceeded upon  this  supposition.  The  Judiciary 
Act  of  1789,  in  its  distribution  of  jurisdiction 
to  the  several  federal  courts,  recognizes  and  is 
framed  upon  the  theory  that  in  all  cases  to 
which  the  judicial  power  of  the  United  States 
extends,  Congress  may  rightfully  vest  exclu- 
sive jurisdiction  in  the  federal  courts.  It  de- 
clares that  in  some  cases,  from  their  commence- 
ment, such  jurisdiction  shall  be  exclusive; 
in  other  cases  it  determines  at  what  stage 
of  procedure  such  jurisdiction  shall  attach, 
and  how  long  and  how  far  concurrent  juris- 
diction of  the  state  courts  shall  be  permitted. 
Thus,  cases  in  which  the  United  States  are 
parties,  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  and  cases  against  consuls 
and  vice-consuls,  except  for  certain  offenses, 
are  placed,  from  their  commencement,  exclu- 
sively under  the  cognizance  of  the  federal 
courts.  On  the  other  hand,  some  cases,  in 
which  an  alien  or  a  citizen  of  another  state 
is  made  a  party,  may  be  brought  either  in  a 
federal  or  a  state  court,  at  the  option  of  the 
plaintiff;  and  if  brought  in  the  state  court 
may  be  prosecuted  until  the  appearance  of 
the  defendant,  and  then,  at  his  option,  may  be 
suffered  to  remain  there,  or  may  be  trans- 
ferred to  the  jurisdiction  of  the  federal 
courts.  Other  cases,  not  included  under  these 
heads,  but  involving  questions  under  the  Con- 
stitution, laws,  treaties,  or  authority  of  the 
United  States,  are  only  drawn  within  the  con- 
trol of  the  federal  courts  upon  appeal  or  writ 
of  error,  after  final  judgment.  By  subse- 
quent legislation  of  Congress,  and  particu- 
larly by  the  legislation  of  the  last  four  years, 
many  of  the  cases,  which  by  the  Judiciary 
Act  could  only  come  under  the  cognizance  of 
the  federal  courts  after  final  judgment  in  the 
state  courts,  may  be  withdrawn  from  the 
concurrent  jurisdiction  of  the  latter  courts 
at  earlier  stages,  upon  the  application  of  the 
defendant.  The  constitutionality  of  these 
provisions  cannot  be  seriously  questioned, 
and  is  of  frequent  recognition  by  both  state 
and  federal  courts."  The  Moses  Taylor, 
(186«)  4  Wall.  (U.  S.)  428. 


stated  and  endeavored  to  be  illustrated." 
Martin  v.  Hunter,  (1816)  I  Wheat,  (U.  S.) 
333,  reversing  Hunter  v.  Martin,  (1814)  4 
Munf.  (Va.)  h 

"  How  far  this  judicial  power  is  exclusive, 
or  may,  by  the  legislation  of  Congress,  be  made 
exclusive  in  the  courts  of  the  United  States, 
has  been  much  discussed,  though  there  has 
been  no  dire*ct  adjudication  upon  the  point.  In 
the  opinion  delivered  in  the  case  of  Martin  v. 
Hunter,  (1816)  1  Wheat.  (U.  S.)  334,  Mr. 
Justiee  Story  comments  upon  the  fact  that 
there  are  two  classes  of  case*  enumerated  in 
the  clause  cited,  between  which  a  distinction 
is  drawn;  that  the  first  class  includes  cases 
arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States,  cases  affecting 
ambassadors,  other  public  ministers,  and  con- 
suls, and  cases  of  admiralty  and  maritime 
jurisdiction;  and  that,  with  reference  to  this 
class,  the  expression  is  that  the  judicial  power 
shall  extend  to  all  cases;  but  that  in  the  sub- 
sequent part  of  the  clause,  which  embraces 
all  the  other  eases  of  national  cognizance, 
tvA  forms  the  second  elass,  the  word  '  all '  ia 
uropped.  And  the  learned  justice  appears  to 
have  thought  the  variation  in  the  language 
the  result  of  some  determinate,  reason,  and 
suggests  that,  with  respect  to  the  first  class, 
it  may  have  been  the  intention  of  the  f  ramers 
of  the  Constitution  imperatively  to  extend  the 
judicial  power  either  in  an  original  or  appel- 
late form  to  all  cases,  and,  with  respect  to 
the  latter  class,  to  leave  it  to  Congress  to 
qualify  the  jurisdiction  in  such  manner  as 
public  policy  might  dictate.  Many  cogent 
reasons  and  various  considerations  of  public 
policy  are  stated  in  support  of  this  sugges- 
tion. The  vital  importance  of  all  the  cases 
enumerated  in  the  first  class  to  the  national 
sovereignty  is  mentioned  aa  a  reason  which 
may  have  warranted  the  distinction,  and 
which  would  seem  to  require  that  they  should 
be  vested  exclusively  in  the  national  courts, 
—  a  consideration  which  does  not  apply,  at 
least  with  equal  force,  to  cases  of  the  second 
class.  Without,  however,  placing  implicit  re- 
liance upon  the  distinction  stated,  the  learned 
justice  observes,  in  conclusion,  tJnat  it  is 
manifest  that  the  judicial  power  of  the 
United  States  is  in  some  oases  unavoidably 

yyp  Bxxoval  OF  Oatjbbs  —  1.  From  Om  Circuit  to  Another.  —  Congress 
may  authorize  the  removal  of  suits  from  one  circuit  to  another.  There  are  no 
words  in  the  Constitution  to  prohibit  or  restrain  the  exercise  of  this  power. 

Stuart  v.  Laird,  (1803)   1  Cranch  (U.  S.)  299. 

2.  Fw»  State  to  Federal  Courts.  —  An  Act  pf  Congress  providing  for  the 
removal  of  suits  from  state  courts  to  the  United  States  Circuit  Courts,  when 
the  Circuit  Courts  could  be  given  by  Congress  original  or  appellate  jurisdiction 
of  such  suits,  is  constitutional. 


NashiiUe  t>.  Cooper,  (1807)  6  Wall.  (U. 
S.)  247.  But  see  Moseley  v.  Chamberlain, 
18  Wis.  704. 

See  Act  of  March  3,  1875,  section  2,  as 
amended,  under  title  Judiciary,  4  Fed.  Stat. 
Ajwot.  312. 


Between  citizens  of  the  same  state. — The 
federal  courts  cannot  be  authorized  to  divest 
a  state  court  of  its  jurisdiction,  once  regu- 
larly acquired,  of  a  suit  between  citizens  of 
the  same  state,  unless  it  involves  title  to 
lands  claimed  to  have  been  acquired  by  dif- 
ferent states,  or  affects  ambassadors,  minis* 
jlj  Volume  IX. 


Judicial 


CONSTITUTION. 


Art  IIL,  mo.  1 


ten,  or  consuls,  or  is  a  case  arising  under 
the  Constitution  or  a  law  of  the  United 
States.  Any  statute  professing  to  authorize 
such  a  transfer  of  such  suit  would  be  an  en- 
croachment upon  the  reserved  rights  of  the 
state,  in  conflict  with  the  National  Constitu- 
tion, and  void.  An  Act  of  Congress  which 
would  require  the  removal  of  a  suit  from  a 
state  court  after  the  plaintiff  had  become  a 
citizen  of  the  same  state  as  the  defendant, 
would  be  void.  Bruce  v.  Gibson,  (1881)  9 
Fed.  Rep.  540. 

Between  citizens  of  different  states.  —  Con- 
gress has  the  power  to  provide  for  the  re- 
moval of  a  case  from  a  state  to  a  national 
court  in  which  some  of  the  necessary  parties 
defendant  are  citizens  of  the  same  state  with 
the  parties  plaintiff  or  some  of  them.  "  The 
change  in  the  language  of  this  section  from 
the  use  of  the  term  '  cases  '  to  '  controversies  ' 
is  apparently  deliberate  and  premeditated; 
and,  in  the  case  of  an  instrument  so  carefully 
prepared  and  considered  as  the  Constitution 
of  the  United  States,  cannot  be  regarded  as 
fortuitous,  or  without  special  significance. 
In  my  judgment,  it  was  intended  by  the  use 
of  the  terms  '  cases '  and  '  controversies '  to 
distinguish  between  an  ordinary  action  or 
suit,  which  may  include  many  parties  plain- 
tiff or  defendant,  and  involve  the  examina- 
tion and  consideration  of  more  than  one  item 
of  dispute  or  controversy,  and  so  much  or 
such  part  of  such  proceeding  as  may  only 
constitute  a  controversy  between  two  or  more 
of  said  parties,  who  are  citizens  of  different 
states.  There  may  be  a  controversy  in  a 
case  which  is  less  than  the  whole  of  it.  Both 
the  Act  of  1875  and  that  of  1887  (section  2) 
make  express  provision  for  the  removal  of  a 
case  —  the  whole  case  —  in  which  there  is  a 
separate  controversy  between  citizens  of  dif- 
ferent states.  A  controversy  between  citizens 
of  different  states  is  none  the  less  such  a 
controversy  because  they  are  not  the  only 
parties  to  it."  Fisk  v.  Henarie,  (1887)  32 
Fed.  Rep.  422,  reversed  on  the  question  of 
construction  of  the  removal  statute,  (1892) 
142  U.  S.  459. 

The  jurisdiction  conferred  by  the  Consti- 
tution extends  to  controversies  between  citi- 
zens of  different  states  and  is  broader  than 
an  Act  giving  the  right  of  removal  of  a  suit 
from  a  state  court  into  a  United  States  court, 
which  is  limited  to  a  controversy  in  which 
one  of  the  parties  is  a  citizen  of  the  state  in 
which  Buit  is  brought,  and  the  Act  is  there- 
fore within  the  constitutional  power  of  Con- 
gress. Johnson  v.  Monell,  (1869)  Woolw. 
(U.  S.)  390,  13  Fed.  Cas.  No.  7,399. 

When  a  state  a  party.  —  Cases  where  the 
subject-matter  of  the  controversy  would  give 
the  federal  judiciary  jurisdiction,  may  orig- 
inate in  other  courts  and  be  removed  to  the 
Circuit  Court  or  taken  by  appeal  or  writ  of 
error  to  the  Supreme  Court,  although  a  state 
shall  be  a  party.  Texas  v.  Lewis,  (1882)  12 
Fed.  Rep.  5. 


order  of  the  President,  and  when  the  order 
was  made  a  defense  therein,  were  held  to  be 
constitutional  in  Hodgson  v.  Millward,(1863) 
3  Grant  Cas.  (Pa.)  412;  Kulp  v.  Ricketts, 
(1863)  3  Grant  Cas.  (Pa.)  420;  and  uncon- 
stitutional in  Ohio  v.  Bliss,  (1863)  3  Grant 
Cas.  (Pa.)  427;  Jones  t?.  Seward,  (1803)  3 
Grant  Cas.  (Pa.)  431;  Benjamin  v.  Murray, 
(Supm.  Ct.  Gen.  T.  1865)  28  How.  Pr.  (N. 
Y.)  193;  People  v.  Murray,  (N.  Y.  Gen. 
Sess.  1864)  5  Park.  Crim.  (N.  Y.)  577. 

On  denial  of  civil  rights.  —  Section  641,  R. 
8.,  enacting  that  "when  any  civil  suit  or 
criminal  prosecution  is  commenced  in  any 
state  court  for  any  cause  whatsoever  agaiust 
any  person  who  is  denied,  or  cannot  enforce, 
in  the  judicial  tribunals  of  the  state,  or  in 
the  part  of  the  state  where  such  prosecution 
is  pending,  any  right  secured  to  him  by  any 
law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  of  all  per- 
sons within  the  jurisdiction  of  the  United 
States,  such  suit  or  prosecution  may,  upon 
the  petition  of  such  defendant,  filed  in  said 
state  court  at  any  time  before  the  trial  or 
final  hearing  of  the  case,  stating  the  facts, 
and  verified  by  oath,  be  removed  before  trial 
into  the  next  Circuit  Court  of  the  United 
States  to  be  held  in  the  district  where  it  is 
pending,"  was  held  to  be  constitutional,  and 
to  be  fully  warranted  by  the  fifth  section  of 
the  Fourteenth  Amendment.  Strauder  r. 
West  Virginia,  (1879)  100  U.  S.  311,  revers- 
ing State  t>.  Strauder,  (1877)  11  W.  Va.  745. 
See  also  State  t>.  Fairfield  County,  (1864) 
15  Ohio  St.  384. 

See  also  title  Judiciary,  4  Fed.  Stat. 
Annot.  258. 

On  defense  arising  under  Act  of  Congress. 
—  An  Act  of  Congress  giving  a  defendant  the 
right  to  remove  a  suit  from  a  state  court  to 
a  United  States  Circuit  Court,  on  a  defense 
arising  under  an  Act  of  Congress,  is  valid. 
Jones  v.  Seward,  (1864)  41  Barb.  (N.  Y.) 
272. 

Suits  against  United  States  onlce?.— 
Section  643,  R.  S.,  providing  that  "when 
any  civil  suit  or  criminal  prosecution  is 
commenced  in  any  court  of  a  state  against 
any  officer  appointed  under,  or  acting  by  au- 
thority of,  any  revenue  law  of  the  United 
States,  now  or  hereafter  enacted,  or  against 
any  person  acting  by  or  under  authority  of 
any  such  officer,  on  account  of  any  act  done 
under  color  of  his  office  or  of  any  such  law, 
or  on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under 
any  such  law,"  the  case  may  be  removed  into 
the  federal  court,  was  a  constitutional  exer- 
cise of  the  power  of  Congress.  Tennessee  v. 
Davis,  (1879)  100  U.  S.  261.  See  also  Find- 
ley  v.  Satterfield,  (1877)  3  Woods  (U.  S.) 
504,  9  Fed.  Cas.  No.  4,792;  State  t>.  Hoskins. 
(1877)  77  N.  Car.  530. 

See  also  title  Judiciary,  4  Fed.  Stat. 
Annot.  260. 


Suits  for  acts  done  by  order  of  the  Presi-  For   prejudice    or   local   influence.  —  It    is 

dent.  —  Sections  4  and  5  of  the  Act  of  March  within  the  power  of  Congress  to  authorize  a 

3,   1863,  providing  for  the  removal  of   suits  nlnintiff  who  discovers,  after  suit  brought  in 

pending  or  to  be  brought  for  acts  done  by  a  state  court,  that  the  prejudice  and  local 
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influence,  against  which  the  Constitution  in- 
tended to  guard,  are  such  as  are  likely  to 
prevent  him  from  obtaining  justice,  to  remove 
his  case  into  a  national  court,  and  to  prescribe 
the  conditions  upon  which  the  removal  shall 
be  allowed.  Chicago,  etc.,  R,  Co.  v.  Whitton, 
(1871)  13  Wall.  (U.  S.)  289.  See  also  Bur- 
eon  r.  National  Park  Bank,  (1872)  40  Ind. 
180;  Meadow  Valley  Min.  Co.  t>.  Dodds, 
(1871)  7  Nev.  144;  Goodman  v.  Oahkosh, 
(1878)  45  Wis.  355. 

Action  at  law  equitable  in  form.  —  When 
the  principal  action  is  an  action  at  law,  the 
fact  that  under  state  statutes  the  process  of 
attachment  or  garnishment  against  nonresi- 
dents is  equitable  in  form,  could  not  cut  off 
the  right  of  removal  where  diversity  of  citi- 
zenship exists.  The  right  to  remove  given  by 
a  constitutional  Act  of  Congress  cannot  be 
taken  awav  or  abridged  by  state  statutes. 
Courtney  r.  Pradt,  (1905)   196  U.  S.  92. 

Statute  of  limitations  prescribed  by  Con- 
gress.—  For  such  suits  as  may  be  removed 
from  state  courts  into  the  federal  courts,  Con- 
gress may  prescribe  a  statute  of  limitations, 
which  is  binding  upon  the  state  courts  as 
well  as  upon  the  federal  courts.  Mitchell  v. 
Clark,  (1884)  110  U.  S.  642.  See  also  Arn- 
eon  r.  Murphy,   (1883)   109  U.  S.  238. 

"At  any  time  before  the  final  hearing  or 
triaL" — An  Act  of  Congress  authorizing  the 
removal  of  a  suit  from  a  state  court  to  a 
United  States  court  "  at  any  time  before  the 
final  hearing  or  trial  of  the  suit"  is  within 
the  power  of  Congress.  Home  L.  Ins.  Co.  v. 
Dunn,  (1873)  19  Wall.  (U.  S.)  226.  See 
also  Stephens  v.  Howe,  (N.  Y.  Super.  Ct. 
Spec.  T.)  43  How.  Pr.  (N.  Y.)  134. 

Before  and  after  judgment.  —  This  power 
of  removal  is  not  to  be  found  in  express 
terms  in  any  part  of  the  Constitution;  if  it 
be  given,  it  is  only  given  by  implication  as 


a  power  necessary  and  proper  to  carry  into 
effect  some  express  power.  The  power  of  re- 
moval is  certainly  not,  in  strictness  of  lan- 
guage, an  exercise  of  original  jurisdiction  to 
have  attached  elsewhere.  The  existence  of 
this  power  of  removal  is  familiar  in  courts 
acting  according  to  the  course  of  the  common 
law  m  criminal  as  well  as  civil  cases,  and 
it  is  exercised  before  as  well  as  after  judg- 
ment. But  this  is  always  deemed  in  both 
cases  an  exercise  of  appellate  and  not  of  orig- 
inal jurisdiction.  If,  then,  the  right  of  re- 
moval be  included  in  the  appellate  jurisdic- 
tion, it  is  only  because  it  is  one  mode  of  exer- 
cising that  power,  and  as  Congress  is  not 
limited  by  the  Constitution  to  any  particular 
mode  or  time  of  exercising  it,  it  may  author- 
ize a  removal  either  before  or  after  judg- 
ment. The  time,  the  process,  and  the  man- 
ner, must  be  subject  to  its  absolute  legisla- 
tive control.  Martin  v.  Hunter,  (1816)  1 
Wheat.  (U.  S.)  349,  reversing  Hunter  0. 
Martin,  (1814)  4  Munf.  (Va.)  1.  On  the 
authority  of  this  case,  it  was  held  in  Murray 
V.  Patrie,  (1866)  5  Blatchf.  (U.  S.)  343,  17 
Fed.  Cas.  No.  9,967,  that  the  removal  of 
causes  from  the  state  courts  to  the  Circuit 
Courts  of  the  United  States  might  take  place 
after  as  well  as  before  judgment. 

The  power  of  Congress  to  provide,  for  the 
transfer,  before  judgment,  of  cases  which  fall 
within  the  jurisdiction  of  the  courts  of  the 
United  States,  cannot  be  questioned.  McCor- 
mick  v.  Humphrey,   (1866)   27  Ind.  149. 

Removing  the  whole  suit.  —  An  Act  of  Con- 
gress authorizing  the  removal  of  causes  from 
state  courts  to  United  States  Circuit  Courts 
on  petition  of  one  nonresident  defendant  on 
the  ground  of  local  prejudice  is  not  unconsti- 
tutional as  conferring  on  a  federal  court  juris- 
diction to  try  a  suit  in  which  there  is  also  a 
controversy  between  the  plaintiff  and  other 
resident  defendants.  Whelan  v.  New  York, 
etc.,  R.  Co.,  (1888)  35  Fed.  Rep.  858. 


Power  to  Remove  State  Criminal  Oases.  —  The  constitutional  power  of  Congress 
to  authorize  the  removal  of  criminal  cases  for  alleged  offenses  against  state  laws 
from  state  courts  to  the  Circuit  Courts  of  the  United  States,  when  there  arises 
a  federal  question  in  them,  is  as  ample  as  its  power  to  authorize  the  removal 
of  a  civil  case. 

Tennessee  n>  Davis,  (1879)  100  U.  S.  271. 

Statute  Authorising  Remand  to  State  Court  —  The  inferior  courts,  while  authorized 
by  the  Constitution,  owe  their  powers  and  jurisdiction  immediately  to  Congress, 
and  can  have  no  powers  not  conferred  by  Congress,  and  the  same  power  which 
has  conferred  jurisdiction  may  take  away  jurisdiction  previously  conferred. 
The  clause  in  the  Act  of  March  3,  1887,  that  "  at  any  time  before  the  trial  of 
any  suit  which  is  now  pending  in  any  Circuit  Court,  or  may  hereafter  be 
entered  therein,  and  which  has  been  removed  to  said  court  from  a  state  court 
on  the  affidavit  of  any  party  plaintiff  that  he  had  reason  to  believe,  and  did 
believe,  that  from  prejudice  or  local  influence  he  was  unable  to  obtain  justice  in 
laid  state  court,  the  Circuit  Court  shall,  on  the  application  of  the  other  party, 
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examine  into  the  truth  of  said  affidavit*  and  the  grounds  thereof;  and,  unless 

it  shall  appear  to  the  satisfaction  of  said  court  that  said  party  will  not  be  able 

to  obtain  justice  in  such  state  court,  it  shall  cause  the  same  to  be  remanded 

thereto/'  is  constitutional.     Upon  the  removal  of  a  cause  from  a  state  court, 

the  jurisdiction  is  not  so  utterly  devested  that  it  cannot  be  restored  by  a  proper 

order  of  the  federal  court.    The  effect  of  an  order  remanding  a  cause  is  simply 

the  restoration  of  a  jurisdiction  previously  acquired  by  the  state  court,  but  held 

in  abeyance  during  the  pendency  of  the  cause  in  the  federal  court*  rather  than 

the  investiture  of  original  jurisdiction. 

Birdseye  v.  Shaeffer,  (1888)  37  Fed.  Rep.  See  Act  of  Maxell  3,  1875,  section  5,  as 

828.     See  also  Manley  0.  Olney,   (1887)    32      amended  by  the  Acts  of  1887  and  1888,  under 
Fed.  Rep.  709.  the  title  Judiciary,  4  Fed.  Stat.  Aknot.  371. 

XXHL  State   Laws   as   Aitectino   Federal   Jtoisdiction — 1.  Cannot 

Abridge  or  Impair  Jurisdiction.  —  The  jurisdiction  conferred  upon  the  national 

courts  cannot  be  abridged  or  impaired  by  any  state  statute. 

Barrow  Steamship  Co.  v.  Kane,  (1898)  170  National  Bank  P.  Sebaatian  County,   (1870) 

U.  S.  111.     See  also  Home  Ins.  Co.  r.  Morse,  6  Dill.  (U.  S.)  414,  17  Fed.  Cas.  No,  10,040; 

(1874)  20  Wall.  (U.  S.)  453;  Fidelity  Trust  Maaon  v.  Weat  Branch  Boom  Co.,   (1858)    3 

Co.  v.  Gill  Car  Co.,  (1885)  25  Fed.  Rep.  73d;  Wall.  Jr.  (C.  C.)  252,  16  Fed.  Cas.  No.  9,232. 

2.  Substantial  Rights  Given  May  Be  Enforced.  —  A  state  law  cannot  give  juris- 
diction to  any  federal  court,  but  it  may  give  a  substantial  right  of  such  a 
character  that  where  there  is  no  impediment  arising  from  the  residence  of  the 
parties,  the  right  may  be  enforced  in  the  proper  federal  tribunal  whether  it  be 
a  court  of  equity,  of  admiralty,  or  of  common  law.  The  statute  in  such  cases 
does  not  confer  the  jurisdiction.  That  exists  already,  and  it  is  invoked  to  give 
effect  to  the  right  by  applying  the  appropriate  remedy.  This  principle  may  be 
laid  down  as  axiomatic  in  our  national  jurisprudence. 

Ea  p.  McNiel,    (1871)    13  Wall.    (U.  S.)  The  local  laws  can  never  confer  jurisdiction 

243.     See  also  the  following  eases:  on  the  courts  of  the  United  States.     They 

United  Stales.  —  Home  Ins.  Co.  v.  Morse,  can  only  furnish  rules  to  ascertain  the  rights 

(1874)    20   Wall.    (U.   S.)    453;    Buford   v.  of  parties,  and  thus  assist  in  the  administra- 

Holley,   (1886)   28  Fed.  Rep.  683.  tion  of  the  proper  remedies,  where  the  juria- 

California. — Greely  v.  Townsend,    (1864)  diction  is  vested  by  the  laws  of  the  United 

25  Cal.  614.  States.     The  Steam-Boat  Orleans  V.  Phoebus, 

Louisiana,  —  Collier  v.  Stanbrough,  (1843)  (1837)  11  Pet.  (U.  S.)  183. 
6  Rob.   (La.)   230. 

3.  Respecting  Fraudulent  Conveyances.  —  A  statute  which  provides  that  "  a 
creditor,  without  a  lien,  may  file  a  bill  in  chancery  to  subject  to>  the  payment 
of  his  debt  any  property  which  has  been  fraudulently  transferred  or  attempted 
to  be  fraudulently  conveyed  by  his  debtor,"  is  operative  in  the  courts  of  the 
United  States. 

Buford  v.  Holley,   (1886)   28  Fed.  Rep.  681. 

4.  Requiring  Demand  Before  Suit  Against  County.  —  A  provision  of  a  state 
statute  requiring  that  before  suit  is  brought  upon  an  unliquidated  daim 
against  a  county  the  same  must  bef  presented  to,  and  a  demand  for  payment  be 
made  of,  the  board  of  supervisors,  is  not  intended  to  affect  or  impair  the  juris- 
diction of  the  federal  courts,  nor  to  deny  the  right  of  citizens  of  other  states 
to  sue  therein,  nor  to  control,  limit,  or  impair  the  rights  and  remedies  of 
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patentees,  nor  does  it  seek  to  deal  with  subjects  beyond  the  legislative  control 
of  the  state.  Legislation  of  this  character  no  more  affects  the  jurisdiction  of 
the  federal  courts,  or  the  rights  of  citizens  of  other  states,  than  the  legislation 
touching  demand  and  notice  of  nonpayment  .of  commercial  paper,  and  many 
other  subjects  in  respect  to  which  the  federal  courts  adopt  the  statutory  enact- 
ments as  the  rule  to  be  followed  by  those  courts. 

May  v.  Jackson  County,  (1888)  35  Fed.  Rep.  711. 

i 

5.  Requiring  County  to  Be  Sued  in  the  County  Court.  —  A  state  statute  exempt- 
ing the  counties  of  the  state  from  suit  elsewhere  than  in  the  Circuit  Courts 
of  the  county  cannot  limit  the  jurisdiction  of  the  federal  courts. 

Cowles  v.  Mercer  County,  (1868)  7  Wall.    (U.  S.)   118. 

6.  Domestication  of  Foreign  Corporations.  —  A  state  statute  which  requires 
a  foreign  corporation,  as  a  condition  to  doing  business  within  the  state,  to  file 
a  stipulation  with  the  secretary  of  state  not  to  remove  a  suit  against  a 
corporation  into  the  federal  court,  is  unconstitutional. 

Barron  v.  Burnside,  (1887)  .121  U.  S.  197.  Ohio.—  Thorns    v.    Greenwood,     (1878)     7 

See  also  the  following  cases:  Am.  L.  Rec.  320,  6  Ohio  Dec.   (Reprint)  630. 

United  States.  —  Home  Ins.  Co.  v.  Morse,  West   Virginia.  —  Rece  v.   Newport   News, 

(1874)  20  Wall.   (U.  S.)   458;  Chicago,  etc,       etc.,  Co.,   (1889)   32  W.  Va.  164. 

B-  Co.  r.  Becker,  (1887)  32  Fed.  Rep.  863.  But  see  Goodrel  v.  Kreichbaura,  (1886)  70 

Iowa  363. 
» 
Domestication  of  foreign  Corporations  as  Affecting  Jurisdiction.  —  A  state  statute  which 

provides  that  every  railroad  corporation  of  any  other  state  which  has  thereto- 
fore leased  or  purchased  any  railroad  in  that  state  shall,  within  sixty  days 
from  the  passage  of  the  Act,  file  a  certified  copy  of  its  articles  of  incorporation 
or  charter  with  the  secretary  of  state,  and  shall  thereupon  become  a  domestic 
corporation,  anything  in  its  articles  of  incorporation  or  charter  notwithstanding, 
does  not  create  a  domestic  corporation  out  of  a  foreign  corporation  which  has 
complied  with  the  provisions  of  the  statute,  so  as  to  make  it  a  domestic  cor- 
poration within  the  meaning  of  the  Federal  Constitution,  and  to  subject  it, 
as  such,  to  a  suit  by  a  citizen  of  the  state  of  its  origin. 

St  Louis,   etc.,  R.  Co.  v.   James,    (1896)       business  within  the  state,  but  in  legal  inten- 
161  U.  S.  564.  tion  and  effect  creates  a  domestic  corporation, 

A  Horth  Carolina  statute  entitled  "  An  Act      and  a  «>n>o™tio.n  "»  domesticated  cannot  re- 

♦«.  .~_<j~  _ j_  ..i.i.k   ««_..:_   «~»        move  an  action  into  the  federal  courts  solely 

to  prjmde  a  manner  in  which  foreign  cor-      .  incorporation  by  some 

B^™"^  W-Th.  S  *£  EXSZ  <**"»  «***•  Debnam  r.  Southern  Beil  Tele- 
tions,"  does  not  nave  the  effect  of  licensing       ^u~.,~   ^^    r>~     /innn\   iop  vr   r»«.   qoi 

or  pretend  to  license  a  corporation  to   dS      Phone'  **"  Co>  <1900)   12C  N*  Car'  83L 

CaaotUation  of  Iioonso  of  Insurance  Company  Bemorlng  Canto  from  State  Court.  —  A  state 
statute  declaring  that  if  a  foreign  insurance  company  shall  remove  any  case 
from  its  state  court  into  the  federal  courts,  contrary  to  the  provisions  of  a  prior 
statute,  it  shall  be  the  duty  of  the  secretary  of  state  immediately  to  cancel  its 
license  to  do  business  within  the  state,  is  valid.  As  such  a  foreign  corporation 
is  one  upon  which  any  terms,  conditions,  or  restrictions  may  be  imposed  which 
the  state  may  think  proper,  as  a  condition  of  coming  into  or  doing  business 
within  its  territory,  the  state  has  the  correlative  power  to  revoke  or  recall  a 
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permission  and  the  power  to  judge  of  the  cases  in  which  the  revocation  shall 
be  made. 

Doyle  v.  Continental  Ins.  Co.,    (1876)    94  that  the  state  may  compel  the  foreign  com- 

U.  S.  542,  wherein  the  court  said:     ".It  is  pany  to  abstain  from  the  federal  courts,  or 

said  that  we  thus  indirectly  sanction   what  to  cease  to  do  business  in  the  state.     It  gives 

we  condemn  when  presented  directly;  to  wit,  the  company  the  option.    This  is  justifiable, 

that  we  enable  the  state  of  Wisconsin  to  en-  because  the  complainant  has  no  constitutional 

force  an  agreement  to  abstain  from  the  fed-  right  to  do  business  in  that  state;  that  state 

eral  courts.     This  is  an  '  inexact  statement.'  has  authority  at  any  time  to  declare  that  it 

The  effect  of  our  decision  in  this  respect  is  shall  not  transact  business  there." 
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"  In  all  cues  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  party,  the  Supreme  Court  shall  have  original  juris- 
diction. In  all  the  other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and 
under  such  regulations  as  the  Congress  shall  make." 

I.  Original  Jurisdiction  of  Supreme  Court,  117. 

1.  "Ambassadors,  Other  Public  Ministers  and  Consuls, $t  117. 

a.  In  General,  117. 

b.  Offense  of  Offering  Violence  to  a  Foreign  Minister ;  118. 

c.  Certificate  of  State  Department  Evidence  of  Privilege,  118. 
a.   "I*  Which  a  State  Shall  Be  Party"  118. 

a.  Limited  to  Cases  Enumerated  in  Preceding  Clause,  118.  ' 

b.  Whether  Party  Plaintiff  or  Party  Defendant,  n& 

c.  Must  Have  Direct  Interest  in  Controversy,  119. 

d.  To  Compel  Performance  of  Obligations,  119. 

e.  Questions  of  Boundary,  119.. 

(1)  Between  Two  States,  119. 

(2)  Between  a  State  and  a  Territory,  120. 
/.  Acts  Endangering  Adjacent  State,  120. 

g.  Obstruction  to  Navigation  by  Bridge,  1 20. 

h.  Depriving  Adjoining  State  of  Natural  Flow  of  Water,  120. 

#.  Action  on  Judgment  Recovered  by  State  Against  Foreign  Corpora- 
tion, 120. 

j\  State  Reorganized  by  Provisional  Government,  121. 

k.  May  Be  Represented  by  Governor,  121. 

/.   Suit  Instituted  by  Attorney- General  Evidence  of  Consent  of  State,  121. 
3.  Exclusive  russ  of  Original  Jurisdiction,  121. 

4-  Congress  Without  Power  to  Enlarge  or  Restrict  Original  Jurisdiction,  122. 
5.  Limit  of  Amount  in  Controversy,  122. 
6-  Poiver  of  Court  to  Regulate  Process,  122. 

7.  Prize  Causes,  123. 

8.  Mandamus,  123. 

9.  Habeas  Corpus,  123. 

II.  Appellate  Jurisdiction  of  Supreme  Court,  123. 

1.  General  Appelfate  Power,  123. 

2.  Over  Inferior  Federal  Courts,  124. 

3.  Over  State  Tribunals,  124. 

4.  Confined  to  Limits  Prescribed  by  Statute,  125. 

5.  Validity  of  Federal  and  State  Statutes,  125.  # 

6.  As  to  Law  and  Facts,  126. 

7.  In  Prize  Causes,  126. 

8.  Certiorari  to  Review  Proceedings  of  a  Military  Commission,  127. 

9.  Habeas  Corpus,  127. 

1  OmonrAi  Jurisdiction  of  Sufbexs  Court  —  1.  "Ambassadors,  Other  Pub- 
lic Ministers  and  Consuls  "  —  a.  In  General.  —  The  construction  of  the  words 
u  ambassadors,  other  public  ministers  and  consuls,"  used  in  the  clause  defining 
the  power  of  appointments,  as  including  all  the  contents  of  the  class,  is  con- 
finned  by  the  use  of  the  same  words  in  this  clause,  meaning  all  possible  diplo- 
matic agents  which  any  foreign  power  may  accredit  to  the  United  States. 

Ambassadors  and  Other  Public  Ministers  of  Xl.  S.,  (1855)   7  Op.  Atty.-Gon.  209. 
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6.  Offense  of  Offering  Violence  to  a  Foreign  Minister.  —  An  indict- 
ment under  an  Act  of  Congress  for  infracting  the  law  of  nations  by  offering 
violence  to  the  person  of  a  foreign  minister  is  not  a  case  "  affecting  ambassadors, 
other  public  ministers  and  consuls."  It  is  that  of  a  public  prosecution,  insti- 
tuted and  conducted  by  and  in  the  name  of  the  United  States,  for  the  purpose 
of  vindicating  the  law  of  nations,  and  that  of  the  United  States,  offended,  as 
the  indictment  charges,  in  the  person  of  a  public  minister,  by  an  assault  com- 
mitted on  him  by  a  private  individual.  It  is  a  case,  then,  which  affects  the 
United  States,  and  the  individual  whom  they  seek  to  punish;  but  one  in 
which  the  minister  himself,  although  he  was  the  person  injured  by  the  assault, 
has  no  concern,  either  in  the  event  of  the  prosecution  or  in  the  costs  attending  it 

U.  S.  t?.  Ortega,  (1826)   11  Wheat.   (U.  S.)  467. 

c.  Certificate  op  State  Department  Evidence  op  Privilege.  —  The 
Supreme  Court  has  the  right  to  accept  the  certificate  of  the  state  department 
that  a  party  is  or  is  not  a  privileged  person. 

In  re  Baiz,  (1890)  135  U.  S.  431.  , 

2.  "In  Which  a  State  8hall  Be  Party"  —  a.  Limited  to  Cases  Enumerated 
in  Preceding  Clause.  —  The  original  jurisdiction  of  the  Supreme  Court,  in 
cases  where  a  state  is  a  party,  refers  to  those  cases  in  which,  according  to  the 
grant  of  power  made  in  the  preceding  clause,  jurisdiction  might  be  exercised  in 
consequence  of  the  character  of  the  party,  and  an  original  suit  might  be  insti- 
tuted in  any  of  the  federal  courts ;  not  to  those  cases  in  which  an  original  suit 
might  not  be  instituted  in  a  federal  court  Of  the  last  description  is  every 
case  between  a  state  and  its  citizens,  and,  perhaps,  every  case  in  which  a  state 
is  enforcing  its  penal  laws.  In  such  cases,  therefore,  the  Supreme  Court 
cannot  take  original  jurisdiction.  In  every  other  case,  that  is,  in  every  case 
to  which  the  judicial  power  extends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be  exercised  in  the  appellate  and 
only  in  the  appellate  form. 

Cohen  v.  Virginia,   (1821)    6  Wheat.   (U.      when  the  clause  speaks  of  the  other  cases 

S.)  398.  where  appellate  jurisdiction  is  to  be  exer- 

«vi.*«  ^aMm..mk    Ai^-i^+ir,*  +K-.  ^^n.1       cised.      This   second  clause  distributes   the 

J^s^SiSSS^Sr^sri  j"W^«-s--  .!■♦ the  ztfr  rr 

not  to  be  taken  as  ailarging  the  judicial  »*•  *&**,  ■■*  *PP*»»te  junsdjctwii,  but 

tL.™  JTtuTnMZa  ai7tZr~ ?„ajZ„J  ♦„  *T.  does  not  profess  to  confer  any.    The  original 

l^£^?^*^£*E?lSLtl£?  **>«*£*  depends  solely  on  the  character 

wv^?"-  V*  h  •byJth?    S  *P  of  the  partieaTand  is  confined  to  the  cases 

EX*  t£  ^fi'TtLl^18^  £»!£  ta  ""«*  Wthose  enumerated  parties  and 

tend.     The  question  is,  therefore,  not  finally  i.naii  ,._  „    T «..:-:-«»  «»  tw„«.    iiann\   na 

settled  by  the  fact  that  the  state  of  Minnesota.  g°ie  <&'      I*™""*  v.  Texas,  (1900)  176 
is  a  party  to  this  litigation.     It  must  also 

S5TL™nh   «?  Lm\.*iS2?  nf  22  "T**  ™ds  *»  the  Constitution,  'in  all 

™*J  cSSirtSS.^ ^SS„£2T«  mtS£  eases    •     *     *     in  which   a   state  '.hall   be 

YSL n^#T iSmS   4  ^imie80ta      H,tCh"  Party,  the  Supreme  Court  shall  have  original 

cock,  (1902)  185  U.  S.  383.  jurisdiction/   necessarily  refer  to  all   cases 

"  The  language  of  the  second  clause  of  the  mentioned  in  the  preceding  clause  in  which 

second  section  of  Article  III.,  '  in  all  cases  a  state  may  be  made,  of  right,  a  party  de- 

in  which  a  state  shall  be  party,'  means  in  fendant,  or  in  which  a  state  may,  of  right,  be 

all  the  enumerated  cases  in  which  a  state  a  party  plaintiff."    U.  S.  v.  Texas,    (1892) 

shall  be  a  party,  and  this  is  stated  expressly  143  U.  S.  643. 

6.  Whetheb  Pakty  Plaintiff  or  Pabty  Defendant.  —  The  original 
jurisdiction  vested  by  the  Constitution  in  this  court  over  controversies  in  which 
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a  state  is  a  party  is  not  affected  by  the  question  whether  the  state  is  a  party 
plaintiff  or  party  defendant 

Minnesota  v.  Hitchcock,  (1902)  186  U.  6.  388. 

c.  Must  Have  Dikbct  Interest  in  Contbovebsy.  —  A  state  may  prose- 
cute a  suit  in  the  Supreme  Court  of  the  United  States  when  it  claims  a  direct 
interest  in  the  controversy  and  it  appears  that  the  power  of  the  court  can  redress 
its  wrongs  and  save  it  from  irreparable  injury. 

Pennsylvania  t?.  Wheeling,  etc.,  Bridge  Co.,  either  nominally  or  substantially  the  party. 
(1851)  13  How.  (U.  S.)  559.  It  is  not  sufficient  that  a  state  may  be  conse- 

vi»+    iu>    nAmi„0iitT    M    „,i1.*,„«-ii-r    *  quentially  affected.    Fowler  v.  Lindsay,  (1799) 

Most   be    nominally    or    substantially    a  ^  Dall    ^T  S)  4H    holding  that  a  decision 

party.-A  case  which  belongs  to  the  juris-  ftg  ^  ^    ri  h'fc  of  '    u    be*ween   individual 

djction  of  the  Supreme  Court,  on  account  of  cit{zens  can  b^yeT  affect  the  right  of  a  state 
the  interest  that  a  state  has  in  the  contro-  ^  t^  ^  or  juriBaiction. 

versy,  must  be  a  ease  in  which  a  state  is  ' 

d.  To  Compel  Performance  of  Obligations.  —  The  Supreme  Court  will 
decline  to  take  jurisdiction  of  writs  between  states  to  compel  the  performance 
of  obligations  which,  if  the  states  had  been  independent  nations,  could  not 
have  been  enforced  judicially,  but  only  through  the  political  department  of 
their  governments. 

Wisconsin  v.  Peliean  Ins.  Co.,  (1388)  127  TJ.  S.  288. 

c.  Questions  of  Boundary —  (1)  Between  Two  States.  —  The  Supreme 
Court  has  jurisdiction  of  questions  of  boundary  between  two  states  of  this 
Union,  and  this  jurisdiction  is  not  defeated  because  in  deciding  that  question 
it  becomes  necessary  to  examine  into  and  construe  compacts  or  agreements 
between  thoee  states,  or  because  ^he  decree  whkfe  the  court  may  render  affects 
the  territorial  limits  of  the  political  jurisdiction  and  sovereignty  of  the  states 
vkkh  are  parties  to  the  proceeding. 

Virginia*.  West  Virginia,  (1870)  11  Wall.  tlement/'    Rhode    Island    v.    Massachusetts, 

(U.  S.)  55.     See  also  U.  S.  v.  Texas,  (1892)  (1838)  12  Pet.  (U.  8.)  726,  wherein  the  court 

143  U.  S.  640.  further  said :      "  When,  therefore,   the  court 

judicially  inspects  the  articles  of  confederal 

The  Supreme  Court  of  the  United  States  tioo,  the  preamble  to  the  Constitution,  to- 
las jttriadictien  of  a  suit  brought  by  one  gether  with  the  surrender,  by  the  states,  of 
state  against  another  state  on  a  question  all  power  to  settle  their  contaetod  hound- 
ed boundary.  "There  can  be  but  two  tri-  aries,  with  the  express  grant  of  original  juris- 
bmmls  under  the  Constitution  who  can  act  diction  to  this  court,  we  feet  not  only  au- 
oo  the  boundaries  of  states,  the  legislative  thorized  but  bound  to  declare  that  it  is 
or  the  judicial  power;  the  former  is  limited  capable  of  applying  Its  judicial  power  to  this 
in  express  terms  to  assent  or  dissent  where  extent  at  least:  1.  To  act  as  the  tribunal 
*  compact  or  agreement  is  referred  to  them  substituted  by  the  Constitution  in  place  of 
by  the  states ;  and  as  the  latter  can  be  exer-  that  which  existed  at  the  time  of  its  adop- 
osed  only  by  this  court  when  a  state  is  a  tion,  on  the  same  controversies,  and  to  a  like 
party,  the  power  is  here  or  it  cannot  exist.  effect.  2.  As  the  substitute  of  the  contending 
For  these  reasons  we  cannot  be  persuaded  states,  by  their  own  grant,  made  in  their  most 
that  it  could  have  been  intended  to  provide  sovereign  capacity,  conferring  that  pre-exist- 
only  for  the  settlement  of  boundaries  when  tag  power,  in  relation  to  their  own  bounda- 
■tates  could  agree,  and  to  altogether  with-  ™es,  which  they  had  not  surrendered  to  the 
hold  the  power  to  decide  controversies  on  legislative  department,  thus  separating  the 
which  the  states  could  not  agree,  and  pre-  exercise  of  political  from  judicial  power,  aid 
tented  the  most  imperious  call  for  speedy  set-  defining  each." 

Bight  of  United  States  Attorney-General  to  Intervene.  —  A  question  of  boundary  be- 
tween the  states  is  within  the  original  jurisdiction  conferred  on  the  Supreme 
Court.  Tn  srich  a  case  the  attorney-general  of  the  United  States  may  intervene 
■nd  file  testimony,  -without  making  the  United  States  a  party  in  the  technical 
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sense  of  the  term,  but  he  will  have  no  right  to  interfere  in  the  pleading,  or 
evidence,  or  admissions  of  the  states,  or  of  either  of  them,  and  when  the  case 
is  ready  for  argument  the  court  will  hear  the  attorney-general  as  well  as  the 
counsel  for  the  respective  states,  and  in  deciding  upon  the  true  boundary  line 
will  take  into  consideration  all  the  evidence  which  may  be  offered  by  the 
United  States,  or  either  of  the  states.  But  the  court  does  not  regard  the  United 
States  in  this  mode  of  proceeding  as  either  plaintiff  or  defendant,  and  they 
are,  therefore,  not  liable  to  a  judgment  against  them  or  entitled  to  a  judgment 
in  their  favor. 

Florida  v.  Georgia,  (1854)   17  How.  (U.  S.)  491. 

(2)  Between  a  State  and  a  Territory.  —  The  Supreme  Court  cannot  take 

cognizance  of  an  original  suit  brought  by  the  United  States  against  a  state  to 

determine  the  boundary  between  one  of  the  territories  and  such  state. 

U.  S.  r.  Texas,  (1892)  143  U.  S.  641,  hold-  of  Congress  requiring  the  institution  of  a  suit 
ing  that  the  settlement  of  a  dispute  as  to  a  in  equity  to  determine  such  question  is  con- 
boundary  between  a  territory  and  a  state  is  stitutional. 
not  limited  to  an  action  at  law,  and  an  Act 

/.  Acts  Endangering  Adjacent  State.  —  The  acts  of  one  state  in  seek- 
ing to  promote  the  health  and  prosperity  of  its  inhabitants  by  a  system  of 
public  works  which  endangers  the  health  and  prosperity  of  the  inhabitants  of 
another  and  adjacent  state  create  a  sufficient  basis  for  a  controversy  within  the 
original  jurisdiction  of  the  Supreme  Court 

Missouri  v.  Illinois,    (1901)    180  U.  8.208. 

g.  Obstruction  to  Navigation  by  Bridge.  —  A  state  may  bring  a  suit 
in  equity  for  the  protection  of  its  property  on  the  same  ground  and  to  the  same 
extent  as  a  corporation  or  individual  may  ask  it  Jf  a  bridge  built  across  a 
navigable  river  in-  one  state  be  such  an  obstruction  to  the  navigation  as  to 
change  to  any  considerable  extent  the  line  of  transportation  through  another 
state  through  which  also  the  river  flows,  an  injury  is  done  to  the  latter  state, 
and  this  injury  is  of  a  character  for  which  an  action  at  law  could  afford  no 
adequate  redress,  and  presents  a  case  for  the  extraordinary  interposition  of  a 
court  of  chancery. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,   (1851)   13  How.   (U.  S.)   561. 

h.  Depriving  Adjoining  State  of  Natural  Flow  op  Water.  —  The 
jurisdiction  of  the  Supreme  Court  in  controversies  between  states  is  not  limited 
to  such  controversies  as,  prior  to  the  Union,  would  have  been  just  cause  for 
reprisal  by  a  complaining  state  under  the  law  of  nations,  but  the  court  may 
apply  federal,  state,  and  international  law,  as  the  exigencies  of  the  particular 
case  may  demand,  and  may  take  jurisdiction  of  the  question  as  to  the  power 
of  one  state  of  the  Union  wholly  to  deprive  another  of  the  benefit  of  water  from 
a  river  rising  in  the  former  and,  by  nature,  flowing  into  and  through  the  latter. 

Kansas  v.  Colorado,    (1902)    185  U.  S.  145. 

t.  Action  on  Judgment  Recovered  by  State  Against  Foreign  Corpora- 
tion. —  The  Supreme  Court  has  no  jurisdiction  of  an  action  brought  by  a 
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state  upon  a  judgment  recovered  by  that  state  in  one  of  her  own  courts  against 
an  insurance  corporation,  a  citizen  of  another  state,  for  penalties  imposed 
by  a  state  statute  for  not  making  returns  to  the  insurance  commissioner  of  the 
state  as  required  by  that  statute. 

Wisconsin   v.    Pelican   Ins.   Co.,    (1888)    127  U.  S.  286. 

;.  State  Reorganized  by  Pbovisional  Government.  —  A  state  reor- 
ganized by  the  appointment  of  a  provisional  governor  by  the  President  in  1865, 
the  election  of  a  governor  in  1866,  under  the  state  constitution  of  that  year, 
and  the  subsequent  appointment  of  a  governor  by  the  military  commander  of 
the  district,  was  not  in  condition  to  sue  as  a  state  in  the  United  States  Supreme 
Court. 

Texas  P.  White,  (1868)   7  Wall.  (U.  S.)    717. 

fc.  May  Be  Represented  by  Governor.  —  Where  the  state  is  a  party, 
plaintiff  or  defendant,  the  governor  represents  the  state,  and  the  suit  may  be, 
in  form,  a  suit  by  him  as  governor  in  behalf  of  the  state,  where  the  state  is 
plaintiff,  and  he  must  be  summoned  or  notified  as  the  officer  rerjresenting  the 
state  where  the  state  is  defendant, 

Kentucky  v.  Dennison,   (1860)    24  How.    (U.  S.)  98. 

I  Suit  Instituted  by  Attorney-General  Evidence  of  Consent  of 
State  —  The  fact  that  the  attorney-general  of  a  state  has  instituted  proceed- 
ings in  the  Supreme  Court  of  the  United  States  is  sufficient  evidence  that  the 
state  has  consented  to  the  prosecution  of  the  suit  in  its  name. 

Pennsylvania  v.  Wheeling,   etc.,  Bridge  Co.,   (1851)    13  How.   (U.  S.)   559. 

3.  Ezcluhveness  of  Original  Jurisdiction.  —  The  original  jurisdiction  of  the 

Supreme  Court,  in  cases  where  a  state  is  a  party,  is  not  made  exclusive  by  the 

Constitution,  and  it  is  competent  for  Congress  to  authorize  suits  by  a  state  to 

be  brought  in  the  inferior  courts  of  the  United  States. 

Ames  r.  Kansas,    (1884)    111   U.   S.   469,  In  all  cases  of  original  jurisdiction.  —  The 

wherein  the   court  said:      "In  view   of   the  clause  does  not  confer  upon  that  court  exclu- 

practical  construction  put  on  this  provision  sive    jurisdiction    in    such    cases,    and    it    is 

of  the  Constitution  by  Congress  at  the  very  within  the  power  of  Congress  to  grant  to  in- 

monient  of  the  organization  of   the  govern-  ferior  courts  of  the  United   States  jurisdic- 

ment,  and  of  the  significant  fact  that  from  tion  in  cases  where  the  Supreme  Court  has 

1789  until  now  no  court  of  the  United  States  been  vested  by  the  Constitution  with  original 

has  ever  in    its   actual   adjudications   deter-  jurisdiction  only.     Louisiana  v.  U.  S.,  (1887) 

mined  to  the  contrary,  we  are  unable  to  say  22   Ct.   CI.   88,* affirmed   U.   S.   v.  Louisiana, 

that  it  is  not  within  the  power  of  Congress  (1887)   123  U.  S.  3(5. 

to  grant  to  the  inferior  courts  of  the  United  e*-*™*-*-,,  «™™;,™  rpt  j  «  • 
Stiles  jurisdiction  in  cases  where  the  Su-  JWrf»3i  ~" The  .""*  onf 
preme  (Lrt  haa  been  vested  by  the  Constitu-  ]?a* »  Y,^  °?'ef,y..ln  ^^distinction  to 
tion  with  original  jurisdiction.  It  rests  with  *£*  w°r?  f^"^  a"d  ^.s  use  indicates 
the  legislativ!  department  of  the  government  ^l th*  'ormCT  ™  .  "V?  mt*&£  £ 
to  safto  what  extent  such  grante  shall  be  »£•  Z^lua J  iFZZSfT  ?•««-' 
made' and  it  mav  safely  be*  assumed  that  ^1™,^  ?I  r.™™^  T?t?  ^^j1.8'' 
nothing  will  over  be  done  to  encroach  upon  R;  J  U„S-  aa  P1^8  -that  ^e  J»™*<*h» 
the  hi?h  privileges  of  those  for  whose  pro-  of  *hf  Supreme  Court  in  suits  in  which  a 
tection  the  constitutional  provision  was  in-  ^P8"1.1?  a  P"rtv, 9ha"  notK^  %c,u",veV  a2d 
tended  \t  anv  rate  we  are  unwilling  to  subdivision  1<  of  section  563,  R.  S.  U.  8., 
sar  that  the  power  to  make  the  grant  ^oes  which  provides  that  the  District  Courts  shall 
not  exist."  See  also  Bors  v.  Preston,  (1884)  have  jurisdiction  'of  all  suite  against  con- 
Ill  1'.  S.  256;  U.  S.  v.  Ravara.  (1793)  2  *u,.s-'  nro  ,v;Jld-  Poolev  »•  Luco'  <1896>  ™ 
Dall.  (IT.  S.)  297;  Alabama.  P.  Wolffe,  (1883)  ten-  KeP-  14'- 

IS  Fed.  Rep.  837;  Texas  v.  Lewis,  (1882)   12  See  sections  563  and  687,  R.  S..  under  title 

Fed.  Rep.  5.  Judiciary,  4  Fed  Stat.  Annot.  235,  436. 
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4.  CongreM  Without  Power  to  Snlarge  or  Bettrict  Original  Jurisdiction. — 
The  constitutional  limitation  of  the  original  jurisdiction  of  the  Supreme  Court 
is  restrictive  of  any  other  original  jurisdiction.  The  rule  of  construction  of  the 
Constitution  being  that  affirmative  words  of  the  Constitution  declared  in  what 
cases  the  Supreme  Court  shall  have  original  jurisdiction  must  be  construed 
negatively  as  to  all  other  cases. 


Ex  p.  Vallandingham,  (1863)  1  Wall.  (U. 
S.)  252.  See  also  Martin  v.  Hunter,  (1816) 
1  Wheat.  (U.  S.)  330,  reversing  Hunter  t>. 
Martin,  (1814)  4  Munf.  (Va.)  1;  U.  S.  t>. 
Haynes,   (1887)   29  Fed.  Rep.  606. 

Negative  of  jurisdiction  in  other  cases. — 
The  grant  of  original  jurisdiction  to  the  Su- 
preme Court  of  certain  cases  is  negative  or 
exclusive  of  the  exercise  of  original  juris- 
diction in  other  cases.  "If  Congress  remains 
at  liberty  to  give  this  court  appellate  juris- 
diction where  the  Constitution  has  declared 
their  jurisdiction  shall  be  original,  and  orig- 
inal jurisdiction  where  the  Constitution  has 
declared  it  shall  be  appellate,  the  distribu- 
tion of  jurisdiction,  made  in  the  Constitu- 
tion, ia  form  without  substance."  Marbury 
t>.  Madison,   (1803)   1  Cranch  (U.  S.)   174. 

"  In  the  case  of  Marbury  v.  Madison,  ( 1803) 
1  Cranch  (U.  S.)  174,  the  single  question  be- 
fore the  court,  so  far  as  that  case  can  be  ap- 
plied to  this,  was  whether  the  legislature 
could  give  this  court  original  jurisdiction  in 
a  case  in  which  the  Constitution  had  clearly 
not  given  it,  and  in  which  no  doubt  respect- 
ing the  construction  of  the  article  could  pos- 
sibly be  raised.  The  court  decided,  and  we 
think  very  properly,  that  the  legislature 
could  not  give  original  jurisdiction  in  such  a 
case.  But,  in  the  reasoning  of  the  court  in 
support  of  this  decision,  some  expressions  are 
used  which  go  far  beyond  it  The  counsel 
for  Marbury  had  insisted  on  the  unlimited 
discretion  of  the  legislature  in  the  apportion- 
ment of  the  judicial  power;  and  it  is  against 
this  argument  that  the  reasoning  of  the  court 
is  directed.  They  say  that,  if  such  had  been 
the  intention  of  the  article,  '  it  would  cer- 
tainly have  been  useless  to  proceed  farther 
than  to  define  the  judicial  power,  and  the 
tribunals  in  which  it  should  be  vested.'  The 
court  says  that  such  a  construction  would 
render  the  clause  dividing  the  jurisdiction 
of  the  court  into  original  and  appellate  totally 
useless;    that  'affirmative  words  are  often, 


in  their  operation,  negative  of  other  objects 
than  those  which  are  affirmed,  and  in  this 
case  (in  the  case  of  Marbury  v.  Madison),  a 
negative  or  exclusive  sense  must  be  given  to 
them,  or  they  have  no  operation  at  all.'  '  it 
cannot  be  presumed,'  adds  the  court,  'that 
any  clause  in  the  Constitution  is  intended 
to  be  without  effect,  and  therefore  such  a 
construction  is  inadmissible  unless  the  words 
require  it.'  The  whole  reasoning  of  the  court 
proceeds  upon  the  idea  that  the  affirmative 
words  of  the  clause  giving  one  sort  of  juris- 
diction must  imply  a  negative  of  any  other 
sort  of  jurisdiction,  because  otherwise  the 
words  would  be  totally  inoperative,  and  this 
reasoning  is  advanced  in  a  case  to  which  it 
was  strictly  applicable.  If  in  that  case  orig- 
inal jurisdiction  could  have  been  exercised, 
the  clause  under  consideration  would  have 
been  entirely  useless.  Having  such  cases  only 
in  its  view,  the  court  lays  down  a  principle 
which  is  generally  correct,  in  terms  much 
broader  than  the  decision,  and  not  only  much 
broader  than  the  reasoning  with  which  that 
decision  is  supported,  but  in  some  instances 
contradictory  to  its  principle.  The  reasoning 
sustains  the  negative  operation  of  the  words 
in  that  case,  because  otherwise  the  clause 
would  have  po  meaning  whatever,  and  because 
such  operation  was  necessary  to  give  effect 
to  the  intention  of  the  article.  The  effort 
now  made  is  to  apply  the  conclusion  to  which 
the  court  was  conducted  by  that  reasoning 
in  the  particular  case  to  one  in  which  the 
words  have  their  full  operation  when  under- 
stood affirmatively,  and  in  which  the  negative 
or  exclusive  sense  is  to  be  so  used  as  to  defeat 
some  of  the  great  objects  of  the  article.  To 
this  construction  the  court  cannot  give  its 
assent.  The  general  expressions  in  the  case 
of  Marbury  v.  Madison  must  be  understood 
with  the  limitations  which  are  given  to  them 
in  this  opinion;  limitations  which  in  no  de- 
gree affect  the  decision  in  that  case  or  the 
tenor  of  its  reasoning."  Cohen  v.  Virginia, 
(1821)   6  Wheat.    (U.  S.)   400. 


6.  Limit  of  Amount  in  Controversy. —  The  original  jurisdiction  of  the  Supreme 
Court  is  conferred  without  limit  of  the  amount  in  controversy,  and  it  is 
questionable  whether  Congress  could  impose  any  such  limit 

Wisconsin  v.  Pelican  Ins.  Co.,    (1888)    127  U.  S.  286. 


6.  Power  of  Court  to  Regulate  Process,  —  In  all  cases  where  original  juris- 
diction is  given  by  this  clause,  the  Supreme  Court  may  regulate  and  mould  the 
process  it  uses  in  such  manner  as  in  its  judgment  will  best  promote  the  pur- 
poses of  justice. 
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Kentucky  v.  DennieoB,  (I860)  84  How.  (U. 

a)  08. 

Although  Congress  has  undoubtedly  the 
right  to  prescribe  the  process  and  mode  of 
proceeding  in  cases  o^  which  the  Supreme 
Court  has  original  jurisdiction,  as  fully  as  in 
any  other  court,  yet  the  omission  to  legislate 


on  the  subject  could  not  deprive  the  court  of 
the  jurisdiction  conferred;  in  the  absence  of 
any  legislation  by  Congress  the  court  itself 
is  authorised  to  prescribe  its  mode  and  form 
of  proceeding  so  as  to  accomplish  the  ends 
for  which  the  jurisdiction  was  given.  Florida 
v.  Georgia,  (1854)  17  How.  (U.  S.)  491. 


7.  Prize  Causes.  —  An  application  to  intervene  cannot  be  first  made  in 

the  Supreme  Court,  as  such  an  application  is  in  its  nature  original  and  not 

appellate,  and  that  court  has  no  original  jurisdiction  in  prize  causes. 

The  William  Bagaley,  (1866)  5  Wall.  (U.S.)  412,  citing  The  Harrison,  (1816)  1 
Wheat   (U.  S.)    298;  Maxbury  v.  Madison,   (1803)  1  Cranch  (U.  S.)  173. 

8.  Mandamus.  —  The  Supreme  Court  has  not  power  to  issue  a  mandamus  to 
the  secretary  of  state  of  the  United  States  in  the  exercise  of  original  jurisdiction. 
To  enable  that  court  to  issue  a  mandamus,  it  must  be  shown  to  be  an  exercise 
of  appellate  jurisdiction,  or  to  be  necessary  to  enable  it  to  exercise  appellate 
jurisdiction. 


Marbury  *.  Madison,  (1803)  1  Cranch  (U. 
S.)  175.  See  also  MTJluiry  r.  Silliman, 
(1817)  2  Wheat.  iU.  S.)  369,  as  to  a  motion 
for  a  mandamus  to  a  register  of  the  land 


office  of  the  United  States  commanding  him 
to  enter  an  application  for  certain  tracts  of 
land.  See  supra.  Control  of  executive  officers 
by  mandamus  or  injunction,  p.  72. 


9.  Habeas  Corpus.  —  The  Supreme  Court  may  issue  a  writ  of  habeas  corpus 
in  aid  of  its  original  jurisdiction.  f 


Bmp.  Watkins,  (1833)  7  Pet  (U.  S.)  572. 

Only  in  aid  of  jurisdiction.  —  Except  in 
eases  affecting  ambassadors,  other  public 
ministers,  or  consuls,  and  those  in  which  a 
state  is  a  party,  a  writ  of  habeas  corpus  can 
only  be  issued  by  the  Supreme  Court  for  the 
review  of  a  judicial  decision  of  some  inferior 
officer  or  court.  Ex  p.  Hung  Hang,  (1883) 
108  U.  S.  552. 

The  Supreme  Court  of  the  United  States 


cannot  issue  any  writ  of  habeas  corpus  exeept 
when  it  is  necessary  for  tne  exercise  of  a 
Jurisdiction,  original  or  appellate,  given  to  it 
by  the  Constitution  or  laws  of  the  United 
States,  and  therefore  the  original  jurisdic- 
tion of  the  court  does  not  extend  to  the  case 
of  a  petition  by  a  private  individual  for  a 
habeas  corpus  to  bring  up  the  body  of  an  in- 
fant daughter  alleged  to  be  unlawfully  de- 
tained from  him.  Exp.  Barry,  (1844)  2  How. 
(U.  S.)  65. 


H  Appellate  Jtoisdictio*  of  Supbeke  Cotot  —  1.  General  Appellate  Power. 
—  Appellate  jurisdiction  is  given  by  the  Constitution  to  the  Supreme  Court  in 
all  cases  where  it  has  not  original  jurisdiction;  subject,  however,  to  such 
exceptions  and  regulations  as  Congress  may  prescribe.  It  is,  therefore,  capable 
of  embracing  every  case  enumerated  in  the  Constitution  which  is  not  exclusively 
to  be  decided  by  way  of  original  jurisdiction. 


Martin  v.  Hunter,  (1816)  1  Wheat.  (U.S.) 
337,  reversing  Hunter  v.  Martin,  (1814)  4 
Munf.  (Va.)  1. 

Federalist.  —  A  circumstance  which  crowns 
fthr  deieets  of  the  confederation  remains  yet 
to  be  mentioned  —  the  want  of  a  judicial 
power.  Laws  are  a  dead  letter  without 
courts  to  expound  and  define  their  true  mean- 
in?  and  operation.  The  treaties  of  the  United 
Slates,  to  have  any  force  at  all,  must  he  con- 
lidered  as  part  of  the  law  of  the  land.  Their 
true  import,  as  far  as  respects  individuals, 
■rot,  like  all  other  laws,  be  ascertained  by 
jedkial   determinations.     To    produce     uni- 


formity in  these  determinations,  they  ought  to 
be  submitted,  in  the  last  resort,  to  one  su- 
preme tribunal.  And  this  tribunal  ought  to 
be  instituted  under  the  same  authority  which 
forms  the  treaties  themselves.  These  in- 
gredients are  both  indispensable.  If  there  is 
in  each  state  a  court  of  final  jurisdiction, 
there  may  be  as  many  different  final  deter- 
minations on  the  same  point  as  there  are 
courts.  There  are  endless  diversities  in  the 
opinions  of  men.  We  often  see  not  only 
different  courts  but  the  judges  of  the  same 
court  differing  from  each  other.  To  avoid  the 
confusion  which  would  unavoidably  result 
from  the  contradictory  decisions  of  a  number 
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of  independent  judicatories,  all  nations  have  declare  in  the  last  resort  a  uniform  rule  of 

found   it   necessary   to   establish   one   court  civil  justice.     Hamilton,  in  The  Federalist, 

paramount  to  the  rest,  possessing  a  general  No.  XXII. 
superintendence,  and  authorized  to  settle  and 

2.  Over  Inferior  Federal  Courts.  —  The  judicial  action  of  all  inferior  courts 

established  by  Congress  may  be,  in  accordance  with  the  Constitution,  subjected 

to  the  appellate  jurisdiction  of  the  supreme  judicial  tribunal  of  the  government. 

U.  S.  v.  Goe,  (1894)  155  U.  S.  82.  jurisdiction  of  any  decision,  upon  appeal,  un- 

„  .    -  .  .    .  ..        .         tj.    ,     .    -_  less  it  was  made  by  an  inferior  court,  exer- 

Not  from  special   tabunals. -Exclusively  ctei         independently    the     judicial     power 
judicial  power  is  conferred  on  the  Supreme  ^  to  tn^Unitei  States.    It  is  only  from 

Court     and    it   cannot   be   required   or    au-  *uch  judicUl  decision8  that  appellate  power 

thonzed  to  exercise  any  other.     The i  court  fa     .  Jen  to  the  Supreme  o^g;     Qo^  Vm 

has  no  appellate  power  over  special  tribunals,  ^  ^    (1864)  117  TJ  S   699 
and    cannot,    under   the    Constitution,    take  '* 

3.  Over  State  Tribunals,  —  The  appellate  power  of  the  United  States  extends 
to  cases  pending  in  the  state  courts,  and  an  Act  of  Congress  authorizing  the 
exercise  of  this  jurisdiction  in  specified  cases,  by  writ  of  error,  is  supported  by 
the  letter  and  spirit  of  the  Constitution. 

Martin  v.  Hunter,    (1816)    1   Wheat.    (U.  lowed.    There  is  no  unlimited  right  of  appeal 

S.)   351,  reversing  Hunter  v.  Martin,  (1814)  from  such  courts.    Ferris  v.  Coover,  (1858) 

4  Munf.   (Va.)   1.     But  see  Johnson  v.  Got-  11  Cal.  175. 
don,  (1854)  4  Cal.  368.  Federalist.  -  Here    another    question    oc 

Without  the  Supreme  Court,  as  it  has  been  curs:     What  relation  would  subsist  between 

constitutionally  and  legislatively  constituted,  the  national  and  state  courts  in  these  in- 

neither  the  Constitution  nor  the  laws  of  Con-  stances  of  concurrent  jurisdiction?    I  answer 

gress  passed  in  pursuance  of  it,  nor  treaties,  that  an  appeal  would  certainly  lie  from  the 

would  be  in  practice  or  in  fact  the  supreme  latter  to  the  Supreme  Court  of  the  United 

law  of  the  land,  and  the  injunction  that  the  States.     The    Constitution    in    direct   terms 

judgeB  in  every  state  should  be  bound  thereby,  gives   an   appellate   jurisdiction  to  the   Su- 

a^iything  in  the  constitution  or  laws  of  any  preme  Court  in  all  the  enumerated  cases  of 

state  to  the  contrary  notwithstanding,  would  federal  cognizance  in  which  it  is  not  to  have 

be  useless,  if  the  judges  of  state  courts,  in  an  original  one,  without  a  single  expression 

any  one  of  the  states,  could  finally  determine  to  confine  its  operation  to  the  inferior  fed- 

what  was  the  meaning  and  operation  of  the  eral  courts.     The  objects  of  appeal,  not  the 

Constitution  and  laws  of  Congress,  or  the  ex-  tribunals  from  which  it  is  to  be  made,  are 

tent  of  the  obligation  of  treaties.     Dodge  v.  alone  contemplated.    From  this  circumstance, 

Woolsey,  (1855)  18  How.  (TJ.  S.)-355.  and  from  the  reason  of  the  thing,  it  ought 

tv»*  q,™„™0  r^«»*  mo«.  A^^ioo  *nnAiiofA  to  be  construed  to  extend  to  the  state  tribu- 

S^^fWH^^S^Sif  £J™£      local  courts  must  be  excluded  from  a  concur- 

r^i  J£i£E  ^^^J^utS^^T      rent  jurisdiction  in  matters  of  national  con- 
Court  appellate  jurisdiction  in  all  cases  aris-  J    ,        ..       ... ,.  ,.  _ ,    „.„4.v~-:*..    ~*    *u~ 

tag  under  the  Poistitution,  Hwb,  and  treaties  «*■»  «J»  *•  ,  J^STL ^TrJ  „f  ™ 
of  the  United  States.  The  word*  are  broad  U1n,.on.!?fty  ^  elud^  at  ihe.J?!ea8U/ti.  ^ 
enough  to  comprthend  all  else*  of  this  de-  E^L°LPJ^ftL ♦  *£fiZ  l^X0^ 
scription  in  whatever  court  they  may  be  de-  ?qSL^&  u^JEMta^^'ta* 
~iaJa  n^i^-  *•  ir:.^M:A  /iooi\  a  xktl^*.  he  involved;  the  latter  would  be  entirely  in- 
m  S  \  416  VlT&™>  ^821)  6  Wheat.  admigsiblej  'a8  it  would  defeat  80me  J  the 
<u.  o.j  *  o.  moflt  injpQrtant  and  avowed  purposes  of  the 
Statute  must  be  strictly  followed.  —  The  proposed  government,  and  would  essentially 
statute  giving  the  United  States  Supreme  embarrass  its  measures.  Nor  do  I  perceive 
Court  jurisdiction  on  writ  of  error  to  the  any  foundation  for  such  a  supposition.  Ham- 
state  supreme   courts  must  be  strictly   fol-  ilton,  in  The  Federalist,  No.  LXXXII. 

The  Appellate  Power  Is  Conferred  in  All  Cases  Enumerated  in  the  general  grant  of 

judicial  power.    It  is  not  confined  to  suits  in  the  inferior  courts  of  the  United 

States,  but  extends  to  all  cases  where  such  question  arises,  whether  it  be  in  a 

judicial  tribunal  of  a  state  or  of  the  United  States. 

Ableman  v.  Booth,  (1858)  21  How.  (U.  S.)       the  highest  court  of  a  state,  in  which  a  de- 
518.  cision   in  the   suit  could   be  had,  where  is 

drawn  in  question  the  validity  of  a  treaty  or 

Under  an  Act  of  Congress  providing  that      statute  of,  or  an  authority  exercised  under, 

"  a  final  judgment  or  decree  in  any  suit  in      the  United  States,  and  the  decision  is  against 
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their  validity ;  or  where  is  drawn  in  question 
the  validity  of  a  statute  of  or  an  authority 
exercised  under  any  state,  on  the  ground  of 
their  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  their  validity;  or 
where  any  title,  right,  privilege,  or  immunity 
is  claimed  under  the  Constitution,  or  any 
treaty  or  statute  of,  or  commission  held,  or 
authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right, 
privilege,  or  immunity  specially  set  up  or 
claimed  by  either  party,  under  such  Consti- 
tution, treaty,  statute,  commission,  or  au- 
thority, may  be  re-examined  and  reversed,  or 
affirmed  in  the  Supreme  Court  upon  a  writ 
of  error,"  it  was  held  that  the  court  had 
appellate  jurisdiction  to  revise  and  correct  a 
judgment  in  a  suit  between  two  citizens  of 
the  same  state  in  a  court  in  their  state, 
claiming  title  under  the  same  Act  of  Con- 
gress, as  the  Constitution,  when  considered  in 
connection  with  the  statute,  would  give  it  a 
more  extensive  construction  than  it  might 
otherwise  receive.  Matthews  v.  Zane,  (1808) 
4  Cranch  (U.  S.)  382.  See  also  Ferris  v. 
Coover,  (1858)  11  Cal.  179,  the  court  saying: 


"That  there  should  be  a  central  tribunal, 
having  power  to  give  authoritative  exposition 
to  the  Constitution,  and  laws,  and  treaties  of 
the  United  States,  and  which  should  also 
possess  the  power  to  secure  to  every  citizen 
the  rights  to  which  he  is  entitled  under 
them,  seems  to  us  highly  expedient.  The 
value  of  uniformity  of  decisions  where  the 
Constitution  and  laws  of  the  federal  govern- 
ment are  to  be  expounded  in  cases  of  indi- 
vidual rights,  and  the  importance  of  the 
principle  that  every  citizen  of  the  United 
States  know  the  extent,  and  be  protected  by 
a  tribunal  of  the  highest  authority  and  free 
from  local  prejudices  or  passions  in  the  en- 
joyment, of  all  the  rights,  exemptions,  and 
privileges  with  which  the  Constitution  and 
laws  of  the  Union  invest  him,  cannot  easily 
be  exaggerated.  Indeed,  in  order  to  render 
the  Constitution  and  laws  of  the  federal  gov- 
ernment the  same  things  to  the  people  of  the 
United  States,  it  is  necessary  that  they  re- 
ceive their  ultimate  construction  from  the 
same  tribunal ;  for  there  is  but  little  practical 
difference  between  two  or  more  different  con- 
stitutions and  one  constitution  variously  and 
differently  construed." 


4.  Confined  to  Limits  Prescribed  by  Statute.  —  While  the  appellate  power  of 

the  Supreme  Court  of  the  United  States  extends  to  all  cases  within  the  judicial 

power  of  the  United  States,  actual  jurisdiction  under  the  power  is  confined 

within  such  limits  as  Congress  sees  fit  to  prescribe. 

The  Francis  Wright,  (1881)  105  U.  S.  385. 

"The  doctrine  of  the  Constitution  and  of 
the  cases  thus  far  may  be  summed  up  in 
these  propositions:  (1)  The  original  juris- 
diction of  this  court  cannot  be  extended  by 
Congress  to  any  other  cases  than  those  ex- 
pressly defined  by  the  Constitution.  (2) 
The  appellate  jurisdiction  of  this  court,  con- 
ferred By  the  Constitution,  extends  to  all 
other  cases  within  the  judicial  power  of  the 
Inited  States.  (3)  This  appellate  jurisdic- 
tion is  subject  to  such  exceptions,  and  must 
be  exercised  under  such  regulations,  as  Con- 
gress, in  the  exercise  of  its  discretion,  has 
made  or  may  see  fit  to  make.  (4)  Congress 
not  only  has  not  excepted  writs  of  habeas 
corpus  and  mandamus  from  this  appellate 
jurisdiction,  but  has  expressly  provided  for 
the  exercise  of  this  jurisdiction  by  means  of 
these  writs."  Ex  p.  Yerger,  (1868)  8  Wall. 
(U.  S.)  98. 


Negation  of  jurisdiction  not  affirmed.-— 
The  affirmation  of  appellate  jurisdiction  in 
the  Supreme  Court  by  Acts  of  Congress  im- 
plies the  negation  of  all  such  jurisdiction  not 
affirmed.  Ex  p.  McCardle,  (1868)  7  Wall. 
(U.  S.J  513.  See  also  Durousseau  t>.  U.  S., 
(1810)  6  Cranch  (U.  S.)  313;  U.  S.  v.  More, 
(1805)  3  Cranch  (U.  S.)  171;  Wiscart  v. 
Dauchy,  (1796)  3  Dall.  (U.  S.)  321. 

The  Constitution  did  not  undertake  to  dis- 
tribute the  jurisdiction  otherwise  than  by 
expressly  extending  the  original  jurisdiction 
of  the  Supreme  Court  to  certain  named  cases 
—  that  subject  being  left  to  Congress  —  the 
Constitution  in  that  respect  not  being  self- 
executing.  Consequently  the  appellate  juris- 
diction of  the  Supreme  Court  can  only  be 
exercised  in  accordance  with  the  Acts  and 
regulations  of  Congress  upon  that  subject. 
Nashville,  etc.,  R.  Co.  v.  Taylor,  (1898)  86 
Fed.  Rep.  171. 


If  the  JwUetal  Act  Had  Created  the  Supreme  Court,  Without  Denning  or  TJinitfag  its  juris- 
diction, it  must  have  been  considered  as  possessing  all  the  jurisdiction  which 
the  Constitution  assigns  to  it.  The  legislature  would  have  exercised  the  power 
it  possesses  of  creating  a  Supreme  Court  as  ordained  by  the  Constitution ;  and, 
in  omitting  to  exercise  the  rights  of  excepting  from  its  constitutional  powers, 
would  have  necessarily  left  those  powers  undiminished. 

Durousseau  v.  U.  S.,(  1810)  0  Cranch  (U.  S.)  313.  See  also  U.  S.  t>.  More,  (1805)  3  Cranch 
(U.  S.)    170. 

5.  Validity  of  Federal  and  State  Statutes.  —  The  Supreme  Court  of  the  United 
States  is  the  ultimate  tribunal  to  determine  whether  laws  enacted  by  Congress 
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or  by  the  state  legislatures  or  decisions  of  state  courts  are  in  conflict  with  the 
Constitution  of  the  United  States. 


Dodge  v.  Woolsey,  (1855)  18  How.  (U.  8.) 
347,  wherein  the  court  said:  "  The  appellate 
jurisdiction  of  the  Supreme  Court,  as  it  is,  is 
one  of  perfect  equality  between  the  states  and 
the  United  States.  It  acts  upon  the  Consti- 
tution and  laws  of  both,  in  the  same  way,  to 
the  same  extent,  for  the  same  purposes,  and 
with  the  same  final  result.  Neither  the 
dignity  nor  the  independence  of  either  are 
lessened  by  its  organization  or  action." 

The  supremacy  of  the  federal  government 
conferred  by  the  clause  which  declares  that 
the  Constitution,  laws,  and  treaties  of  the 
United  States  shall  be  the  supreme  law,  could 
not  peacefully  be  maintained  unless  it  was 
clothed  with  judicial  power  equally  para- 
mount in  authority  to  carry  it  into  execution. 


For  if  left  to  the  courts  of  justice  of  the 
several  states  conflicting  decisions  would  un- 
avoidably take  place,  and  the  local  tribunals 
could  hardly  be  expected  to  be  always*  free 
from  local  influences.  Accordingly,  it  was 
conferred  on  the  general  government,  in  clear, 
precise,  and  comprehensive  terms.  It  is  de- 
clared by  the  Constitution  that  its  judicial 
power  shall  (among  other  subjects  enu- 
merated) extend  to  all  cases  in  law  or  equity 
arising  under  the  Constitution  and  laws  of 
the  United  States,  and  that  in  such  cases,  as 
well  as  the  others  there  enumerated,  this 
court  shall  have  appellate  jurisdiction  both 
as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  ae  Congress  shall 
make.  Ableman  i>.  Booth,  (1858)  21  How. 
(U.  S.)  518. 


6.  As  to  Law  and  Facts,  —  Congress  has  the  power  to  confine  the  jurisdiction 
of  the  Supreme  Court  on  appeals  in  admiralty  to  questions  at  law  arising  on 
the  record. 


The  Francis  Wright,  (1881)  106  U.  S.  386, 
wherein  the  court  Baid :  "  Undoubtedly,  if 
Congress  should  give  an  appeal  in  admiralty 
causes,  and  say  no  more,  the  facts,  as  well  as 
the  law,  would  be  subjected  to  review  and 
retrial ;  but  the  power  to  except  from  —  take 
out  of  —  the  jurisdiction,  both  as  to  law  and 
fact,  clearly  implies  a  power  to  limit  the 
effect  of  an  appeal  to  a  review  of  the  law  as 
applicable  to  facts  finally  determined  below. 
Appellate  jurisdiction  is  invoked  as  well 
through  the  instrumentality  of  writs  of  error 
as  of  appeals." 

Federalist.  —  The  propriety  of  this  appel- 
late jurisdiction  has  been  scarcely  called  in 
question  in  regard  to  matters  of  law ;  but  the 
clamors  have  been  loud  against  it  as  applied 
to  matters  of  fact.  Some  well-intentioned  men 
in  this  state,  deriving  their  notions  from  the 
language  and  forms  which  obtain  in  our 
courts,  have  been  induced  to  consider  it  as 
an  implied  supersedure  of  the  trial  by  jury, 
in  favor  of  the  civil-law  mode  of  trial,  which 
prevails  in  our  courts  of  admiralty,  probate, 
and  chancery.  A  technical  sense  has  been  af- 
fixed to  the  term  "appellate,"  which,  in  our 
law  parlance,  is  commonly  used  in  reference 
to  appeals  in  the  course  of  the  civil  law.    But 


if  I  am  not  misinformed,  the  same  meaning 
would  not  be  given  to  it  in  any  part  of  New 
England.  There  an  appeal  from  one  jury  to 
another  is  familiar  both  in  language  and 
pi  act  ice,  and  is  even  a  matter  of  course,  until 
there  have  been  two  verdicts  on  one  side. 
The  word  "appellate,"  therefore,  will  not  be 
understood  in  the  same  sense  in  New  England 
as  in  New  York,  which  shows  the  impropriety 
of  a  technical  interpretation  derived  from  the 
jurisprudence  of  any  particular  state.  The 
expression,  taken  in  the  abstract,  denotes 
nothing  more  than  the  power  of  one  tribunal 
to  review  the  proceedings  of  another1,  either 
as  to  the  law  or  fact,  or  both.  The  mode  of 
doing  it  may  depend  on  ancient  custom  or 
legislative  provision  (in  a  new  government  it 
must  depend  on  the  latter),  and  may  be  with 
or  without  the  aid  of  a  jury,  as  may  be 
judged  advisable.  If,  therefore,  the  reexami- 
nation of  a  fact  once  determined  by  a  jury 
should  in  any  case  be  admitted  under  the  pro- 
posed Constitution,  it  may  be  so  regulated  as 
to  be  done  by  a  second  jury,  either  by  re>- 
manding  the  cause  to  the  court  below  for  a 
second  trial  of  the  fact,  or  by  directing  an 
iesue  immediately  out  of  the  Supreme  Court. 
Hamilton,  in  The  Federalist,  No.  LXXXI. 


7.  la  Priie  Causes.  —  In  prize  causes  the  Supreme  Court  can  exercise  appel- 
late jurisdiction  only.  An  appellate  jurisdiction  necessarily  implies  some 
judicial  determination,  some  judgment,  decree,  or  order  of  an  inferior  tribunal 
from  which  an  appeal  has  been  taken,  and  by  an  Act  of  Congress  providing 
that  prize  causes  depending  in  the  Circuit  Courts  might  be  transferred,  upon 
the  application  of  all  parties  in  interest,  to  the  Supreme  Court,  an  attempt  was 
inadvertently  made  to  give  to  the  Supreme  Court  a  jurisdiction  withheld  by 
the  Constitution. 


The  Alicia,  (1868)  7  Wall.  (U.  S.)  573. 
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8.  Certiorari  to  Eeview  Proceedings  of  a  Military  Commission.  —  The  appellate 
powers  of  the  Supreme  Court,  aa  granted  by  the  Constitution,  are  limited  and 
regulated  by  the  Acts  of  Congress,  and  must  be  exercised  subject  to  the  excep- 
tions and  regulations  made  by  Congress.  A  writ  of  certiorari  cannot  be  issued 
by  the  Supreme  Court  of  the  United  States  to  review  the  proceedings  of  a 
military  commission.  It  is  not  in  law  or  equity  within  the  meaning  of  those 
terms  as  used  in  the  Constitution,  nor  is  a  military  commission  a  court  within 
the  meaning  of  the  Judiciary  Act  of  1789. 

fo  p.  Vallandigham,  (1863)  1  Wall.  (U.  S.)  251. 

9.  Habeas  Corpus.  —  In  a  proper  case  the  Supreme  Court,  under  Acts  of 

Congress  giving  jurisdiction  in  cases  of  habeas  corpus,  may,  in  the  exercise  of 

its  appellate  power,  revise  the  decisions  of  inferior  courts  of  the  United  States, 

and  relieve  from  unlawful  imprisonment  authorized  by  them,  except  in  cases 

within  some  limitations  of  the  jurisdiction  by  Congress. 

Exp.  Yerger,  (1868)  8  Wall.  (U.  S.)  98.  the  jurisdiction  of  the  Supreme  Court  is  ap- 
See£x  p.  Bollinan,  (1807)  4  Cranch  (U.  S.)  pellate,  it  must  be  shown  that  the  court  has 
M.  the  power  in  a  particular  case  to  award  a 

habeas  corpus.    Em  p.  Milburn,  (1835)  9  Pet. 
Power  to  issue  writ  must  be  shown.  — As      (U.  S.)  704. 
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"  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been 
committed;  but  when  not  committed  within  any  state,  the  trial  shall  be  at  snch 
place  or  places  as  the  Congress  may  by  law  have  directed." 

I.  Limited  to  Trials  in  the  Federal  Courts,  128. 
II.  Applicable  to  District  of  Columbia  and  Territories,  128. 

III.  Trial  by  Military  Commission,  128. 

IV.  Classes  of  Offenses  Included,  129. 

1.  In  General \  129. 

2.  Petty  Offenses  Not  Included^  1 29. 

3.  Petty  Larceny,  129. 

4.  Receiving  Sfolen  Goods,  129. 

5.  Assault  and  Battery \  129. 

6.  Gambling,  129. 

7.  Proceeding  for  Contempt,  130. 

8.  Proceedings  for  Removal  of  Chinese,  130. 

9.  Suspension  of  Pilot  for  Negligence,  130. 

V.  Right  to  Jury  Trial  in  the  First  Court,  130. 
VI.  Waiver  of  Jury  Trial,  131. 
VII.  "Where  the  Said  Crimes  Shall  Have  Been  Committed,"  13:. 

1.  In  General,  131 

2.  Boundary  of  State  a  Question  of  Fact,  132. 

VIII.  At  Such  Place  as  Congress  May  Direct,  132. 

I.  Limited  to  Trials  nr  the  Federal  Covets.  —  This  article  is  intended  to 

define  the  judicial  power  of  the  United  States,  and  it  is  in  regard  to  that  power 

tnat  the  declaration  is  made  that  the  trial  of  all  crimes,  except  in  cases  of 

impeachment,  shall  be  by  jury. 

Eilenbecker  r.  District  Ct.,   (1890)    134  U.  tick,    (1811)   2  Mart.    (La.)    88;   Murphy   r. 

S.   35;    Nashville,   etc.,    R.    Co.    v.   Alabama,  People,  (1824)  2  Caw.  (N.  Y.)  818;  State  r. 

(1888)     128    U.    S.    101;    Ex    p.    Pritchard,  Caldwell,  (1894)   115  N.  Car.  803;  Ex  p.  Mc- 

(1890)   43  Fed.  Rep.  915;  Territory  v.  Hat-  Neeley,  (1892)  36  VV.  Va.  95. 

II.  Applicable  to  District  of  Golitmbia  akd  Territories.  —  To  the  District 
ef  Columbia  this  provision  of  the  Constitution  applies. 

Callan  v.  Wilson,  (1888)   127  U.  S.  549. 

To  the  TerritoriM  of  the  United  states  the  provisions  relating  to  trials  by  jury  for 
crimes  and  to  criminal  prosecutions  apply. 
Thompson  v.  Utah,  (1898)  170  U.  S.  347. 

m.  Trial  by  Military  Commission.  —  This  provision  was  infringed  by  the 
trial  of  a  citizen,  in  a  state  which  upheld  tho  authority  of  the  srovernment  and 
where  the  courts  were  open  and  their  process  unobstructed,  by  a  military  com- 
mission, a  court  not  ordained  and  established  by  Oon.<7rp*s. 

Em  p.  Milligan,  (1866)  4  Wall.  (U.  S.)  115. 
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IV.  Classes  of  Offenses  Included  —  1.  In  General. —  This  provision  is  to  be 
interpreted  in  the  light  of  the  principles  which,  at  common  law,  determined 
whether  the  accused,  in  a  given  class  of  cases,  was  entitled  to  be  tried  by  a  jury. 
It  is  not  to  be  construed  as  relating  only  to  felonies  or  offenses  punishable  by 
confinement  in  the  penitentiary.  It  embraces  as  well  some  classes  of  mis- 
demeanors, the  punishment  of  which  involves  or  may  involve  the  deprivation 
of  the  liberty  of  the  citizen. 

Callan  v.  Wilson,    (1888)    127  U.  S.  549,  rules   were,   and   is   to   be   referred   to    the 

wherein  the  court  further  said :     "  The  guar-  anxiety  of  the  people  of  the  states  to  have 

anty  of  a  trial  by  jury,  in  the  Third  Article,  in  the  supreme  law  of  the  land,  and  so  far  as 

implied  a  trial  in  that  mode  and  according  the  agencies  of  the  general  government  were 

to  the  settled  rules  of  the  common  law ;  the  concerned,  a  full  and  distinct  recognition  of 

enumeration,  in  the  Sixth  Amendment,  of  the  those   rules,    as    involving   the    fundamental 

rights  of  the  accused  in  criminal  prosecutions,  rights  of  life,  liberty,  and  property." 
is  to  be  taken  as  a  declaration  of  what  those 

2.  Petty  Offenses  Hot  Included. —  The  class  or  grade  of  offenses  called  petty 
offenses  may,  according  to  the  common  law,  be  proceeded  against  summarily  in 
any  tribunal  legally  constituted  for  that  purpose. 

Joyce  v.  Chillicothe  Foundry,   (1888)    127  In  the  draft  of  that  instrument,  as  reported 

U.  S.  557.  by  the  committee  of  five,  the  language  was, 

'the  trial  of  all  criminal  offenses     *     *     * 

In  BUckatone's  Commentaries,  book  iv.,  p.  5,  shall  be  by  jury,'  but  by  unanimous  vote  it 

»  given  a  definition  of  the  word  "  crimes  " :  was  amended  so  a9  to  read  '  the  trial  of  all 

u  A  crime,  or  misdemeanor,  is  an  act  com-  crimes/    The  significance  of  this  change  can- 

mitted,  or  omitted,  in  violation  of  a  public  not  be  misunderstood.     If  the  language  had 

law  either    forbidding    or    commanding    it.  remained  'criminal  offenses,1  it  might  have 

This  general   definition     comprehends    both  been  contended  that  it  means  all  offenses  of 

crimes  and  misdemeanors;    which,   properly  a  criminal  nature,  petty  as  well  as  serious; 

speaking,     are     mere     synonymous     terms;  but  when  the  change  was  made  from  'crimi- 

though  in  common  usage  the  word  '  crimes '  nal  offenses '  to  '  crimes,*  and  made  in  the 

h  made  to  denote  such  offenses  as  are  of  a  light  of   the  popular   understanding  .of  the 

deeper  and  more  atrocious  dye ;  while  smaller  meaning  of  the  word  '  crimes,'  as  stated  by 

faults  and  omissions  of  less  consequence  are  Blackstone,  it  is  obvious  that  the  intent  was 

comprised  under  the  gentler  name  of  '  mis-  to  exclude  from   the  constitutional   require- 

demeanors'   only."     'In   the   light   of   this  ment  of  a  jury  the  trial  of  petty  criminal 

definition  we  can  appreciate  the  action  of  the  offenses."    Schick  v.  U.  S.,  ( 1904 )   105  U.  S. 

convention  which   framed   the  Constitution.  60. 

8.  Petty  Larceny. —  Petty  larceny  was  never  regarded  at  common  law  as  a 
petty  offense,  but  as  a  felony,  and  was  always  triable  by  jury. 
In  re  Fauldan,  (1802)  20  D.  G.  433. 

1  Eeceiving  Stolen  Oeodf. — Receiving  stolen  goods  cannot  be  regarded  as  one 
of  the  petty  offenses  which  under  the  Constitution  are  not  to  be  tried  by  a  jury. 
U.  S.  v.  Jackson,  (1802)  20  D.  C.  427. 

5.  Awault  and  Battery.  —  Where  a  party  is  charged  with  not  only  an  assault, 
but  with  beating  and  wounding,  he  is  entitled  to  a  trial  by  jury. 
In  rs  Robinson,  (1802)  20  D.  C.  571. 

•,  Gambling.  —  Gaming,  as  defined  and  punished  by  section  2  of  the  Act  of 
Congress  of  Jan.  .31, 1883,  relating  to  the  District  of  Columbia,  is  to  be  regarded 
as  one  of  the  petty  crimes  not  embraced  by  the  provision  of  the  Constitution 
relating  to  trial  by  jury. 

U.  S.  v.  Herzojr,  (1802)  20  D.  C.  431. 
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7.  Proceeding  for  Contempt. —  In  a  proceeding  for  contempt  the  party  is  not 
entitled  to  a  trial  by  jnry. 

In  re  Terry,  (1889)  37  Fed.  Rep.  651. 

8.  Proceedings  for  Eemoval  of  Chinese.  —  So  much  of  section  4  of  the  Act  of 
May  5,  1892,  known  as  the  "  Geary  Act,"  providing  for  the  imprisonment  at 
hard  labor  for  a  period  not  exceeding  one  year  of  any  Chinese  person,  or 
person  of  Chinese  descent^  convicted  and  adjudged  by  the  commissioner  to  be 
not  lawfully  entitled  to  be  or  remain  in  the  United  States,  is  clearly  in  conflict 
with  this  clause. 

U.  S.  v.  Wong  Dep  Ken,  (1803)  57  Fed.  re  Sing  Lee,  (1893)  54  Fed.  Rep.  337.  See 
Rep.  211.  See  also  In  re  Ah  Yuk,  (1893)  53  also  U.  S.  v.  Hing  Quong  Chow,  (1892)  53 
Fed.  Rep.  781.  Fed.  Rep.  233;   In  re  Ng  Loy  Hoe,    (1892) 

The  provision  for  detention  at  hard  labor, 

to  be  undergone  before  the  sentence  of  de-  Section  13  of  the  Act  of  Sept  13,  x888, 

portation  is  to  be  carried  into  effect,  violates  which   provides  that  upon  the   filing  of   an 

the  Fifth  Amendment.    Wong  Wing  v.  U.  S.,  affidavit  which   charges  that  a  person   is   a 

(1895)   163  U.  S.  235.  Chinese  person  or  person  of  Chinese  descent, 

and  that  he  is  unlawfully  in  the  country,  a 

Section  4  of  the  Chinese  Exclusion  Act  of  warrant  may  issue  for  the  arrest  of  such  per- 
1892,  providing  "  that  any  such  Chinese  per-  son,  who  may  be  then  brought  before  a  corn- 
son,  or  person  of  Chinese  descent,  convicted  missioner  and  tried  upon  the  issues  raised  by 
land  adjudged  to  be  not  lawfully  entitled  to  the  allegations  of  the  affidavit,  was  held  by 
be  or  remain  in -the  United  States,  shall  be  the  district  judge  at  chambers  to  be  uncon- 
imprisoned  at  hard  labor  for  a  period  of  not  stitutional  for  the  reason  that  persons  other 
exceeding  one  year,  and  thereafter  removed  than  Chinese  may,  by  virtue  of  its  provision, 
from  the  United  States,  as  hereinbefore  pro-  be  arrested  and  possibly  deported,  and  that  it 
vided,"  should  be  construed,  not  as  creating  fails  to  provide  for  those  protections  guaran- 
a  criminal  offense,  but  as  prescribing  merely  teed  by  the  Constitution  to  persons  within  the 
a  method  of  removal  and  requiring  certain  United  States.  U.  S.  v.  Coe,  128  Fed.  Rep. 
detention  as  an  incident.  As  the  statute  does  200,  reversed  in  the  Supreme  Court,  196  U. 
not  make  provision  for  a  jury  trial,  it  cannot  S.  635,  on  the  ground  that  an  appeal  from 
be  construed  as  creating  a  criminal  offense,  the  decision  of  the  commissioner  was  an  ap- 
or  as  declaring  a  punishment  appropriate  peal  to  the  District  Court  and  not  to  the  dis- 
thereto,  without  rendering  it  obnoxious.    In  trict  judge. 

9.  Suspension  of  Pilot  for  Negligence.  —  The  negligence  of  a  pilot  which 
authorizes  his  suspension  is  not  a  crime  or  criminal  proceeding  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  a  statutory  proceeding 
for  his  suspension  is  not  invalid  for  failing  to  provide  for  trial  by  jury. 

Low  v.  Commissioners  of  Pilotage,  (1830)  R.  M.  Charlt.  (Ga.)  302. 

V.  Bight  to  Jttbt  Tbial  ih  the  Fibst  Court.  —  Except  in  that  class  or 
grade  of  offenses  called  petty  offenses,  the  guaranty  of  an  impartial  jury  to 
the  accused  in  a  criminal  prosecution,  conducted  either  in  the  name,  or  by 
or  under  the  authority  of,  the  United  States,  secures  to  him  the  right  to  enjoy 
that  mode  of  trial  from  the  first  moment,  and  in  whatever  court,  he  is  put  on 
trial  for  the  offense  charged.  In  such  cases  a  judgment  of  conviction,  not 
based  upon  a  verdict  of  guilty  by  a  jury,  is  void.  To  accord  to  the  accused  a 
right  to  be  tried  by  a  jury,  in  an  appellate  court,  after  he  has  been  once  fully 
tried  otherwise  than  by  a  jury,  in  the  court  of  original  jurisdiction,  and 
sentenced  to  pay  a  fine  or  be  imprisoned  for  not  paying  it,  does  not  satisfy  the 
requirements  of  the  Constitution. 

Joyce  v.  Cfaillicothe  Foundry,  (1888)  127  jury,  and  an  Act  of  Congress  providing  that 
U.  S.  557.  in  the  District  of  Columbia  prosecutions  of 

simple  misdemeanors  should  be  by  informa- 

An  accused  person  is  entitled  to  be  con-      tion  under  oath,  without  indictment  by  grand 

victed  or  acquitted  in  the  first  instance  by  a      jury  or  trial  by  petit  jury,  but  an?  party 
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feeling  himself  aggrieved  by  the  judgment  of 
the  court  might  appeal  to  the  criminal  court 
held  by  a  justice  of  the  Supreme  Court  of 
the  District  of  Columbia,  and  in  such  case 
the  appeal  shall  be  tried  on  the  information 


filed  in  the  court  below,  certified  to  the  crim- 
inal court,  by  jury  in  attendance  thereat,  as 
though  the  case  had  originated  therein,  was 
held  to  be  invalid.  Matter  of  Dana,  (1873) 
7  Ben.  (U.  S.)  1,  6  Fed.  Cas,  No.  3,554. 


VL  Waives  of  Juey  Tsial.  —  A  waiver  of  a  jury  by  persons  charged  with 
crime  and  consent  to  trial  by  the  court  is  not  in  conflict  with  law. 


Schick  v.  U.  S.,  (1904)   195  U*  S.  67. 

Waiver  authorized  by  statute.  —  An  Act  of 
Congress  providing  "  that  prosecutions  in  the 
Police  Court  (of  the  District  of  Columbia) 
shall  be  on  information  by  the  proper  prose- 
cuting officer;  in  all  prosecutions  within  the 
jurisdiction  of  said  court,  in  which,  accord- 
ing to  the  Constitution  of  the  United  States, 
the  accused  would  be  entitled  to  a  jury  trial, 
the  trial  shall  be  by  jury,  unless  the  accused 
shall  in  open  court  expressly  waive  such  trial 
by  jury  and  request  to  be  tried  by  the  judge, 
in  which  case  the  trial  shall  be  by  such  judge, 
and  the  judgment  and  sentence  shall  have  the 
same  force  and  effect  in  all  respects  as  if 
the  same  had  been  entered  and  pronounced 
upon  the  verdict  of  a  jury,"  is  valid.  Belt 
v.  U.  S.,  (1894)  4  App.  Cas.  (D.  C.)  32,  in 
which  case  the  court  said :  "  It  is  supposed 
to  antagonize  the  second  section  of  the  Third 
Article  of  the  Constitution,  which  provides  in 
peremptory  terms  that  '  the  trial  of  all  crimes 
shall  be  by  jury.'  And  it  is  argued  that  there 
is  a  distinction  between  this  peremptory  Ian- 
guage  and  the  language,  more  or  less  per- 
missive, of  the  Sixth  and  Seventh  Amend- 
ments to  the  Constitution,  the  former  of 
which  provides  that  '  in  all  criminal  cases 
the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,'  etc.,  and  the  latter  of  which 
specifies  that  '  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be 


preserved.'  It  is  claimed  that  while  there 
may  be  a  waiver  of  right  under  these  amend- 
ments, there  can  be  no  waiver  of  the  right 
secured  by  the  third  article,  and  that  Con- 
gress may  not  validly  authorize  such  waiver. 
In  view  of  the  beneficial  results  sought  to  be 
subserved,  and  of  the  change  in  public  senti- 
ment and  public  policy  which  we  have  re- 
marked, we  would  hesitate  under  any  circum- 
stances to  declare  unconstitutional  an  Act 
of  Congress  which  was  enacted,  not  hastily 
and  without  due  consideration,  but  with  spe- 
cial and  express  reference  to  constitutional 
requirement.  The  statute  is  not  only  an  ex- 
pression of  the  increasing  necessity  of  dealing 
summarily  with  the  minor  crimes  that  harass 
our  society:  it  is  likewise  an  expression  fully 
justified  by  experience  of  the  ability  of  the 
courts  of  law  to  deal  justly  with  the  ac- 
cused, without  the  intervention  of  juries." 

In  the  absence  of  express  statutory  author- 
ity no  accused  person  can  waive  the  right  of 
trial  by  jury  in  a  criminal  case  and  elect  to 
be  tried  by  the  court.  Belt  v.  U.  S.,  (1894) 
4  App.  Cas.  (D.  C.)  32. 

By  the  waiver  of  a  jury  trial  in  a  police 
court  a  defendant  is  not  bound,  as  the  police 
court  could  not  grant  a  trial  by  jury  because 
it  had  no  power  under  the  law  to  impanel  a 
jury,  and  was  therefore  so  constructed  as  to 
give  the  defendant  a  legal  trial.  U.  S.  v. 
Herzog,  (1892)   20  D.  C.  431. 


VDL  "  Whebe  the  Said  Crimes  Shall  Have  Beef  Committed"  —  1.  In  Gen- 
eral —  An  indictment  cannot  be  found  in  one  state  of  the  Union  for  an  offense 
committed  in  another;  it  is  forbidden  by  the  clause.  And  as  there  can  be 
no  original  indictment  for  such  crime,  so  there  can  be  no  original  complaint. 
In  the  case  of  one  charged  with  crime  in  another  state  the  proper  course  to 
take  is  for  the  complaint  to  be  made  in  the  state  in  which  the  crime  is  alleged  to 
have  been  committed,  and  then  to  make  demand  for  the  accused,  and  his  arrest 
and  removal  under  section  1014,  R.  S.,  may  be  obtained. 

viding  in  part  that  "any  person  violating 
"any  of  the  provisions  of  this  section  may  be 
proceeded  against  by  information  or  indict- 
ment and  tried  and  punished,  either  in  the 
district  at  which  the  unlawful  publication 
was  mailed  or  to  which  it  is  carried  by 
mail  for  delivery  according  to  the  direction 
thereon,  or  at  which  it  is  caused  to  be  deliv- 
ered by  mail  to  the  person  to  whom  it  is  ad- 
dressed." must  be  construed  in  connection 
with  this  clause  and  the  Sixth  Amendment, 
and  the  clause  that  permits  a  person  accused 
of  crime  to  bo  j>ro^cuted  nnd  tried  for  the 
offense  of  which  he  is  charged,  in  a  court  held 
in  a  state  and  district  other  than  the  state 
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In  re  Rosdeitscher,  (1888)  33  Fed.  Rep. 
657.  See  section  1014,  R.  S.,  under  title 
Crimes  and  Offenses,  2  Fed.  Stat.  Annot.  321. 

Crimes  committed  against  the  laws  of  the 
United  States  out  of  the  limits  of  a  state  are 
not  local,  but  may  be  tried  at  such  place  as 
Congress  shall  designate  by  law,  but  are  local 
if  committed  within  the  state.  They  must 
then  be  tried  in  the  district  in  which  the 
offense  was  committed,  according  to  the  Sixth 
Amendment.  U.  S.  v.  Jackalow,  (1861)  1 
Black  (U.  S.)  486. 

Sending  non-mailable  matter  through  the 
nafl.  — Section  3894,  R  S.,  as  amended,  pro- 
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and  district  in  which  the  crime  was  com-  Charleston  or  at  New  Orleans,  it  can  be  tried 

mitted,  should  not  be  enforced.     U.  S.  ».  Con-*  only  by  a  jury  in  South  Carolina  or  Louisi- 

rad,    (1894)    59  Fed.  Rep.  458.     See  section  ana.     And  if  the  condition  of  either  of  those 

3894,  R.  S.,  under  title  Postal  Service,  5  Fed.  states  be  such  that  the  judicial  tribunals  of 

Stat.  An  not.  .846.  the  United  States  cannot  or  will  not  perform 

their  functions,  crimes  there  committed,  how- 
Locality  in  insurrection  and  courts  closed.  ever  atrocious,  cannot  be  punished  by  the 
—  By  this  clause,  treason  or  other  crime  regular  administration  of  justice.  Charge  of 
.committed  within  the  limits  of  the  United  Grand  Jury,  (1861)  1  Sprague  (U.  S.)  602, 
States  can  be  tried  only  within  the  state  and  30  Fed.  Cas.  No.  18,273.  See  also  Charge  of 
judicial  district  within  which  it  was  com-  Grand  Jury,  (1863)  2  Sprague  (U.  S.)  292, 
mitted;  and  the  accused  has  the  right  to  a  30  Fed.  Cas.  No.  18,274;  Charge  of  Grand 
trial  by  jury  in  such  state  and  district.  If,  Jury,  (1861)  2  Sprague  (U.  S.)  285,  30  Fed. 
therefore,    treason    has    been    committed    at  Cas.  No.  18,277. 

2.  Boundary  of  State  a  Question  of  Fact.  —  The  boundary  of  a  state,  when  a 
material  fact  in  the  determination  of  the  extent  of  the  jurisdiction  of  a  court, 
is  not  a  simple  question  of  law.  The  description  of  a  boundary  may  be  a 
matter  of  construction,  which  belongs  to  the  court;  but  the  application  of  the 
evidence  in  the  ascertainment  of  it  as  thus  described  and  interpreted,  with  a 
view  to  its  location  and  settlement,  belongs  to  the  jury. 

U.  S.  v.  Jackalow,  (1861)   1  Black  (U.  S.)  487. 

VIH  At  Such  Place  as  Cohobess  May  Dibsct.  —  The  words  "  the  trial  shall 

be  at  such  place  or  places  as  the  Congress  may  by  law  have  directed  "  impose 

no  restriction  as  to  the  place  of  trial,  except  that  the  trial  cannot  occur  until 

Congress  designates  the  place,  and  must  occur  at  any  place  which  shall  have 

been  designated  by  Congress  previous  to  the  trial. 

Cook  r.  U.  S.,  (1801)  138  U.  S.  182.  the  offender  is  apprehended,  or  into  which  he 

The  First  Crimes  Act,  passed  April  30,  T^^&J^Fn****  ^SL7^  * 

1790,  ch.  9,  5  8.  1  Stat.  L.  114,  provided  that  S'>^e  £?m",™f  Off™'*:*  FED/1SIA0T; 

"trial  of  crimed  committed  on  the  high  seas,  *™™  34,5'   a»*   ^   8-   v    Dawson,    (1853) 

or  in  any  place  out  of  the  jurisdiction  of  any  " oST^t  IL,4,    '  "*  J°DeS  *'  U-  S" 

particular  state,  shall  be  in  the  district  where  { lbyu'  ld7  u"  fe'  Alu 
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ARTICLE  ML,  SECTION  3. 

"Treason  against  the  United  States,  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  No 
person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  on  confession  in  open  court.  The  Congress  shall  have 
power  to  declare  the  punishment  of  treason,  Jmt  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture  except  during  the  life  of  the  person 
attainted." 

I.  Power  of  Congress  Limited,  133. 
II.  Constitutional  Definition  of  Treason,  134. 

1.  Statutory  Origin  of  Definition,  134. 

2.  Levying  War,  134. 

a.  Must  Be  an  Actual  Assembly  for  Treasonable  Purpose %  134. 

b.  Opposing  Execution  of  Public  Law  by  Force,  135. 

(1)  In  General,  135. 

(2)  Intent  to  Suppress  Office  and  Compel  Resignation  of  Officer, 

135- 

(3)  Effort  to  Defeat  Execution  of  Law  in  Particular  Instance, 

J  J35- 

(4)  Object  of  a  Local  and  Private  Nature,  136. 

c.  Occupation  and  Detention  of  Fortress  Against  the  Government,  136. 

d.  Levying  War  Against  a  Particular  State,  136. 

e.  Conspiracy  to  Levy  War,  136. 

3.  Giving  Aid  and  Comfort  to  Enemies,  137. 

a.  Who  Are  Enemies,  137. 

b.  What  Constitutes  Giving  Aid  and  Comfort,  137. 

c.  Delivering  Up  Prisoners  and  Deserters,  137. 

4.  Words  Oral,  Written,  or  Printed,  137. 

5.  Constructive  Treasons,  138. 

III.  Who  May  Be  Guilty  of  Treason,  138. 

1.  Those  Who  Perform  Any  Part,  138. 
2 . '  Domiciled  Aliens,  1 38. 

3.  Status  of  Adherents  to  Confederate  Government,  138. 

IV.  Accessories,  139. 

V.  Evidence  Required  by  the  Constitution,  139. 

i.  No  Application  to  Preliminary  Examinations  or  Proceedings  Before 
Grand  furies,  139. 

2.  Testimony  of  Two  Witnesses  to  Overt  Act,  139. 

3.  Confession  in  Open  Court,  139. 

4.  Proof  of  Intent,  140. 

VI.  Punishment  Prescribed  by  the  Constitution,  140. 
VII.  Jurisdiction  of  State  Courts,  140. 

L  Power  of  Cohgriss  Limited.  —  No  other  acts  than  those  defined  in  the 
Constitution  can  be  declared  to  constitute  the  offense.  Congress  can  neither 
extend,  nor  restrict,  nor  define  the  crime.  Its  power  over  the  subject  is  limited 
to  prescribing  the  punishment 

U.  S.  v.  Greathouse,  (1863)   4  Sawy.   (U.       destruction   of  the  only  security  which  we 
S.)  457,  26  Fed.  Cas.  No.  15,254.  enjoy  for  life,  liberty,  and  estate,  leads  us 

frequently  to  include,  under  this  high  crime, 

"The   resentment   so   naturally   enkindled       offenses  greatly  inferior  in  turpitude,  much 

against  those  who  are  supposed  to  aim  at  the       less  dangerous  in  their  effects,  and  in  every 
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respect  of  a  different  description  and  ten- 
dency. To  prevent,  therefore,  as  far  as  pos- 
sible every  abuse  by  the  extension  of  treason 
to  offenses  which  in  time  of  public  agitation 
might,  by  violent  or  corrupt  constructions,  be 
pretended  to  belong  to  it,  there  was  inserted 
in  our  national  compact  a  rule  which  was  to 
be  binding  on  every  department  of  gov- 
ernment. To  define  and  provide  punishments 
for  other  crimes  of  federal  cognizance  is  left 
to  Congress;  but  with  a  jealousy  on  this 
subject,  which  a  full  knowledge  of  the  ex- 
cesses that  had  so  often  been  committed  in 
other  countries  by  parties  contending  for 
dominion  was  well  calculated  to  excite,  no 
other  trust  was  here  reposed  in  the  legisla- 
ture than  that  of  prescribing  in  what  way 
treason  was  to  be  punished  For  its  defini- 
tion resort  was  ever  to  be  had  to  that  great 
fundamental  law,  which  was  to  be  binding  at 
all  times,  and  was  not  liable  to  be  changed 
on  a  sudden  emergency  so  as  to  gratify  the 
vengeance  or  promote  the  views  of  aspiring 
or  designing  men."  U.  S.  v.  Hoxie,  (1808) 
1  Paine  (U.  S.)  265,  26  Fed.  Cas.  No.  15,- 
407. 


Congress  cannot  place  among  the  inferior 
class  of  offenses  the  crime  declared  in  the 
Constitution  to  be  treason,  but  can  only  pre- 
scribe the  punishment  for  treason,  regulate 
the  trial,  and  direct  the  mode  in  which  that 
punishment  is  to  be  executed.  U.  S.  v.  Fries, 
(1799)  .3  Dall.  (U.  S.)  515,  9  Fcl.  Cas.  No. 
5,126. 

Federalist.  —  As  treason  may  be  committed 
against  the  United  States,  the  authority  of 
the  United  States  ought  to  be  enabled  to  pun- 
ish it.  But  as  new-fangled  and  artificial  trea- 
sons have  been  the  great  engines  by  which 
violent  factions,  the  natural  offspring  of  free 
government,  have  usually  wreaked  their  alter- 
nate malignity  on  each  other,  the  convention 
have,  with  great  judgment,  opposed  a  barrier 
to  this  peculiar  danger  by  inserting  a  con- 
stitutional definition  of  the  crime,  fixing  the 
proof  necessary  for  conviction  of  it,  and  re- 
straining the  Congress,  even  in  punishing  it, 
from  extending  the  consequences  of  guilt  be- 
yond the  person  of  its  author.  Madison,  in 
The  Federalist,  No.  XLII. 


n.  C0H8TITUTI0HAL  Defihitiok  of  Treason  —  1.  Statutory  Origin  of  Defi- 
nition.—  The  two  species  of  treason  mentioned  in  the  Constitution  are  de- 
scribed in  it  in  language  borrowed  from  that  of  the  English  statute  of  treasons. 


U.  S.  v.  Greiner,  (1861)  4  Phila.  (Pa.) 
396,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Cas.  No. 
1 5,262,  wherein  the  court  said  that  the  phrase 
"  levying  war "  is  therefore  understood  and  ' 
applied  in  the  United  States  in  the  sense  in 
which  it  had  been  used  in  England. 

The  term  "levying  war,"  having  been 
adopted  by  our  Constitution,  must  be  under- 
stood in  that  sense  in  which  it  was  uni- 
versally received  in  this  country  when  the 
Constitution  was  framed.  The  sense  in  which 
it  was  received  is  to  be  collected  from  the 
most  approved  authorities  of  that  nation 
from  which  we  have  borrowed  the  term.  U. 
S.  v.  Burr,   (1807)   25  Fed.  Cas.  No.  14,693. 

This  definition  was  taken  from  the  statute 
of  25  Edw.  III.,  of  England,  and  which  had 
been  several  times  reaffirmed,  for  the  purpose 
of  correcting  abuses  that  had  grown  up  in 
that  kingdom  in  respect  to  the  law,  both  by 


Acts  of  Parliament  and  the  decisions  of 
courts,  under  the  tyrannical  reigns  of  the 
Tudors  and  the  Stuarts.  Those  abuses  were 
well  known  to  the  founders  of  our  govern- 
ment, and  doubtless  led  to  the  peculiar  phrase- 
ology observable  in  the  definition  of  the  crime, 
namely,  that  it  shall  consist  only  in  levying 
war  against  the  United  States,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  com- 
fort, and  to  the  other  equally  stringent  fea- 
ture, that  no  person  shall  be  convicted  of  the 
offense  except  on  the  testimony  of  two  wit- 
nesses to  the  same  .overt  act.  The  first  pro- 
hibits Congress  from  making  any  other  acts 
of  the  citizen  than  those  specified,  treason; 
and  the  second  prevents  the  introduction  of 
constructive  treasons,  which  had  been  en- 
grafted upon  this  statute  of  Edw.  III.  by 
judicial  decisions.  Law  of  Treason,  (1861) 
5  Blatchf.  (U.  S.)  549,  30  Fed.  Cas.  No.  18,- 
271.  See  also  Druecker  v.  Salomon,  (1867) 
21  Wis.  626. 


2.  Levying  War — a.  Must  Be  an  Actual  Assembly  fob  Treasonable 
Purpose.  —  There  must  be  an  actual  assembly  for  the  purpose  of  effecting  a 
treasonable  purpose,  to  constitute  a  levying  of  war. 


Ex  p.  Bollman,  (1807)  4  C ranch  (U.  S.) 
126,  discharging  on  a  writ  of  habeas  corpus 
parties  who  had  been  committed  on  a  charge 
of  treason  in  the  case  of  U.  S.  v.  Bollman, 
(1807)  1  Cranch  (C.  C.)  373,  24  Fed.  Cas. 
No.  14,622. 

To  constitute  a  levying  of  war  there  must 
be  an  assemblage  of  persons  in  force,  to  over- 
throw the  government,  or  to  coerce  its  con- 
duct. The  words  embrace  not  only  those  nets 
by  which  war  is  brought  into  existence,  but 
also  those  acts  by  which  war  is  prosecuted. 


They  levy  war  who  create  or  carry  on  war. 
The  offense  is  complete,  whether  the  force  be 
directed  to  the  entire  overthrow  of  the  gov- 
ernment throughout  the  country,  or  only  in 
certain  portions  of  the  country,  or  to  defeat 
the  execution  and  compel  the  repeal  of  one 
of  its  public  laws,  U.  S.  v.  Greathouse, 
(1863)  4  Sawy.  (U.  S.)  457,  26  Fed.  Cas. 
No.  15,254. 

To  constitute  an  actual  levy  of  war  there 
must  I>p  '•n  assembly  of  persons,  met  for  the 
treasonable  purpose,  and  some  overt  act  done, 
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or  some  attempt  made  by  them  with  force  to  Jury,  (1863)  2  Sprague  (U.  S.)  292,  30  Fed. 

execute  or  towards  executing  that  purpose.  Cas.  No.  18,274. 

There  must  be  a  present  intention  to  proceed  ......                                                   .  tA,        , 

in  the  execution  of  the  treasonable  purpose  Military    array    unnecessary.  —  Although 

by  force.     The  assembly  must  now  be  in  a  there  must  be  force  used,  it  is  not  necessary 

condition  to  use  force,  and  must  intend  to  Uiat  there  should  be  any  military  array  or 

use  it,  if  necessary,  to  further,  or  to  aid,  or  weapons.    Druecker  v.   Salomon,    (186V)    21 

to  accomplish  the  treasonable  design.     Law  Wis.  626. 

vJl^V^fll*  St0iy  (U'  S°  614>  3°         though  no  actual  violence  committed.- 
red.  Uas.  JNo.  18,Z7o.  Where  a  fcody  of  men  ftre  ^^^  {or  the 

If  the  purpose  be  entirely  to  overthrow  the  purpose  of  making  war  against  the  gov  em - 

government  at  any  one  place,  by  force,  that  ment,  and  are  in  a  condition  to  make  that 

is  a  treasonable  purpose.      Charge  of  Grand  war,  the  assemblage  is  an  act  of  levying  war 

Jury.  (1861)   1  Sprague  (U.  S.)  602,  30  Fed.  though  no  actual  violence  may  be  committed. 

Gas.  No.  18,273.     See  also  Charge  of  Grand  U.  S.  v.  Burr,  (1807)  25  Fed.  Cas.  No.  14,693. 

Instigating  Treason. —  Successfully  to  instigate  treason  is  to  commit  it 
Charge  to  Grand  Jury,   (1851)   2  Wall.  Jr.   (C.  C.)   134,  30  Fed.  Cas.  No.  18,276. 

b.  Opposing  Execution  of  Public  Law  by  Force —  (1)  In  General.  — 

It  is  treason  "  in  levying  war  against  the  United  States  "  for  persons  who  have 

none  but  a  common  interest  with  their  fellow  citizens,  to  oppose  or  prevent,  by 

force,  numbers,  or  intimidation,  a  public  and  general  law  of  the  United  States, 

with  intent  to  prevent  its  operation  or  compel  its  repeal.     Force  is  necessary 

to  complete  the  crime;  but  the  quantum  of  force  is  immaterial. 

U.  S.  v.  Fries,  (1700)  3  Dall.  (tJ.  S.)  615,      execution   of  a  draft  commit  the  crime  of 
9  Fed.  Cas.  No.  5,126.  treason.     Druecker  v.   Salomon,    (1867)    21 

The  expression  "  levying  war  "  so  regarded  Wi8'  626# 

embraces  not  merely  that  act  of  formal  or  de-  n    tretiWUlMi  degipi  ne€d  not  ^  a  direct 

ciared  war,  but  any  combination  forcibly  to  J^Z^ST^^^SSfU  subvert  or 

prevent  or  oppose  the  execution  or  enforce-  "~i£™ > +f.«\»m!^«r*     Tt  Jill  t!L  -miallv 

bent  of  a  provision  of  the  Constitution  or  of  J****™*  £•  P7er^^\  Ilt  Wll!  J6  eqUally 

•  ™ki;«  o£+„4l   it  ^L^ZrZ^^A  ~1  *  n™"J  treason  if  the  intention  is  by  force  to  prevent 

a  public  statute,  if  accompanied  or  followed  ^  execution  of  any  one  or  more  general  and 

by  an  act  of  forcible  opposition  m  pursuance  "JX«t  i-!^  ^#  +w  «««««.«i«»f    «,.  *«  «.ciaf 

of  such  combination.    tWge  to  Grand  Jury,  P"bhc  law* ^J?*,*^ SE^Wi£  T£« 

mbjhi  9  Wall    Tr    tc  r\  i<u   <tn  Fori   rJL  tne  exercise  of  any  legitimate  authority  of  the 

Nn    lft27fl                 (          '         '  government  in  its  sovereign  capacity.    Law  of 

Wo-  18,Z™*  Treason,  (1842)  1  Story  (U.  S.)  614,  30  Fed. 

Persona  engaged  in  forcibly  opposing  the  Cas.  No.  18,275. 

(2)  Intent  to  Suppress  Office  and  Compel  Resignation  of  Officer.  —  The 

commission  of  acts  of  violence  by  a  number  of  persons,  with  the  intention  to 

suppress  an  office  of  excise  and  to  compel  the  resignation  of  the  excise  officer, 

so  as  to  render  an  Act  of  Congress,  in  effect,  null  and  void,  constitutes  the  crime 

of  high  treason  in  the  contemplation  of  the  Constitution  and  law  of  the  United 

States. 

U.  S.  v.  Vigol,  (1795)  2  Dall.  (U.  S.)  346,      execution  of  an  Act  of  Congress  by  force  and 
28  Fed.  Cas.  No.  16,621.  intimidation,    is    high    treason.      U.    S.    v. 

An  insurrection,  whoae  object  is  to  «*■      J£***  ffi  2  ^  <U'  S)  348'  26  Fed- 
press  the  excise  officers,  and  to  prevent  the      ^as"  A0,  10*'B8-     ' 

(3)  Effort  to  Defeat  Execution  of  I/Oav  in  Paaiicvlar  Instance.  —  If  the 
object  be  to  prevent  by  force  the  execution  of  any  public  law  of  the  United 
States,  generally  and  in  all  cases,  that  is  a  treasonable  purpose,  for  it  is  entirely 
to  overthrow  the  government  as  to  one  of  its  laws.  And  if  there  be  such  an 
assemblage  for  the  purpose  of  carrying  such  an  intention  into  effect  by  force, 
it  will  constitute  levying  war.  But  the  sudden  outbreak  of  a  mob,  or  the 
assembling  of  men  in  order,  by  force,  to  defeat  the  execution  of  the  law,  in  a 
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particular  instance,  and  then  to  disperse,  without  the  intention  to  continue 

together,  or  to  reassemble  for  the  purpose  of  defeating  the  law  generally,  in  all 

cases,  is  not  levying  war. 

Charge  of  Grand  Jury,  (1861)  1  Sprague  (U.  S.)  602,  30  Fed.  Cas.  No.  18,273.  See 
also  Charge  of  Grand  Jury,  (1863)  2  Sprague  (U.  S.)  292,  30  Fed.  Cas.  No.  18,274. 

(4)  Object  of  a  Local  amd  Private  Nature.  —  When  the  object  of  an  insur- 
rection is  of  a  local  or  private  nature,  not  having  a  direct  tendency  to  destroy 
all  property  and  all  government  by  numbers  and  armed  force,  it  will  not  amount 
to  treason ;  and  in  these  and  other  cases  that  occur,  the  true  criterion  is  the 
intention  with  which  the  parties  assembled. 

U.  S.  v.  Hoxie,  (1808)  1  Paine  (U.  S.)  the  United  States,  accompanied  with  any  de- 
265,  26  Fed.  Cas.  No.  15,407.  gree  of  force,  if  for  a  private  purpose,  is  not 

treason.     U.  S.  v.  Hanway,    (1851)   2  Wall. 
The  resistance  of  the  execution  of  a  law  of      Jr.  (G.  C.)  139,  26  Fed.  Cas.  No.  15,299. 

c.  Occupation  and  Detention  of  Fortress  Against  the  Government. 
—  The  occupation  of  a  fortress  by  a  b6dy  of  men  in  military  array,  in  order  to 
detain  it  against  a  government  to  which  allegiance  is  due,  is  treason  on  the 
part  of  all  concerned,  either  in  the  occupation  or  in  the  detention  of  the  post 

U.  S.  v.  Greiner,  (1861)  4  Phila,  (Pa.)  396,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Cas. 
No.  154262. 

d.  Levying  War  Against  a  Particular  State.  —  There  must,  to  con- 
stitute the  crime,  be  a  levying  of  war  against  the  United  States  in  their  sovereign 
character,  and  not  merely  a  levying  of  war  exclusively  against  the  sovereignty 
of  a  particular  state. 

Law  of  Treason,   (1842)    1  Story   (U.  S.)  able  purpose  h  treason  against  the  State,  and 

614,  30  Fed.   CaB.   No.    18,275,  wherein  the  against  the  state  only.    It  is  in  no  just  sense 

court  said:     "If  the  object  of  an  assembly  a  levying  of  war  against  the  United  Slates. 

of  persons,  met  with  force,  is  to  overturn  the  But  treason  may  be  begun  against  a  state, 

government   or   constitution   of   a   state,   or  and  may  be  mixed  up  or  merged  in  treason 

to  prevent  the  due  exercise  of  its  sovereign  against    the    United    States.     Thus,   if   the 

powers,  or  to  resist  the  execution  of  any  one  treasonable    purpose    be    to    overthrow    the 

or  more  of  its  general  laws,  but  without  any  government  of  the  state,  and  forcibly  tb  with- 

intention  whatsoever  to  intermeddle  with  the  draw  it  from  the  Union,  and  thereby  to  pre- 

relations  of  that  state  with  the  national  gov-  vent  the  exercise  of  the  national  sovereignty 

eminent,  or  to  displace  the  national  laws  or  within  the  limits  of  the  state,  that  would  be 

sovereignty  therein,  every  overt  act  done  with  treason  against  the  United  States." 
force  towards  the  execution  of  such  a  treason- 

e.  Conspiracy  to  Levy  Wab.  —  To  constitute  the  specific  crime  of  treason, 

war  must  be  actually  levied  against  the  United  States.     However  flagitious 

may  be  the  crime  of  conspiring  to  subvert  by  force  the.  government  of  our 

country,  such  conspiracy  is  not  treason.    To  conspire  to  levy  war,  and  actually 

to  levy  war,  are  distinct  offenses.     The  first  must  be  brought  into  open  action 

by  the  assemblage  of  men  for  a  purpose  treasonable  in  itself,  or  the  fact  of 

levying  war  cannot  have  been  committed.     To  complete  the  crime  of  levying 

war  against  the  United  States,  there  must  be  an  actual  assemblage  of  men  for 

the  purpose  of  executing  a  treasonable  design. 

Ex  p.  Bollman,  (1807)  4  Cranch  (U.  S.)  (1807)  1  Cranch  (C.  C.)  373,  24  Fed.  Cas. 
126,  discharging  on  a  writ  of  haJbeas  corpus  No.  14,622.  See  also  Law  of  Treason,  (1861) 
parties  who  laid  been  committed  on  a  charge  4  Blatchf.  (U.  S.)  518,  30  Fed.  Cas.  No. 
of  treason  in  the  case  of  U.  S.  v.  Bollman,       18,270;  Law  of  Treason,   (1861)   5  Blatchf. 
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(U.  S.)  549,  30  Fed.  Cas.  No.  18,271  $  Law  of  ment,  and  to  that  end  pass  acts,  resolves, 
Treason,  (1842)  1  Story  (U.  S.)  614,  30  Fed.  ordinances,  or  decrees,  even  with  the  view  of 
Cas.  No.  18,275.  raising  a  military  force  to  carry  their  pur- 

A  mere  conspiracy  to  overthrow  the  .gov-      J^^^SKST  U^tSttog. 
eminent,  however  atrocious  such  conspiracy      a      ^  f  v   g  *  602   3Q  Fed   c  * 

may  he    does   not  of   itself   amount  to  tl^  ^  i8',273.P^e  also  Charge  of  .Grand  Jury, 

crime   of   treason.      Thus,    if    a   convention,  ym)>  2  &              (¥J   a)*29g    SQ  Fed   Q£ 

legislature,  junto,   or  other   assemblage,   en-  ^     18  274 

tertain  the  purpose  of  subverting  the  govern-  '      ' 

3.  Giving  Aid  and  Comfort  to  Enemies —  a.  Who  Abe  Enemies.  —  The  term 
"enemies/'  as  used  in  the  second  clause,  according  to  its  settled  meaning  at 
flie  time  the  Constitution  was  adopted,  applies  only  to  the  subjects  of  a  foreign 
power  in  a  state  of  open  hostility  with  us.  It  does  not  embrace  rebels  in  insur- 
rection against  their  own  government  An  enemy  is  always  the  subject  of  a 
foreign  power  who  owes  no  allegiance  to  our  government  or  country. 

TJ.  S.  v.  Greathouse,  (1863)  4  Sawy.  (U.  S.)  457,  26  Fed.  Oas.  No.  15,254. 

5.  What  Constitutes  Grvnto  Aid  and  Comfort.  —  What  constitutes  the 
overt  act^ under  the  clause  "adhering  to  their  enemies,  giving  them  aid  and 
comfort,"  must  depend  very  much  upon  the  facts  and  circumstances  of  each 
particular  case.  There  are  some  acts  of  the  citizen,  in  his  relations  with  the 
enemy,  which  leave  no  room  for  doubt,  such  as  giving  intelligence  with  intent  to 
aid  him  in  his  acts  of  hostility,  sending  him  provisions  or  money,  furnishing 
arms,  or  troops,  or  munitions  of  war;  surrendering  a  military  post,  etc.,  —  all 
with  a  like  intent.  These  and  kindred  acts  are  overt  acts  of  treason  by  adhering 
to  the  enemy. 

Law  of  Treason,  (1861)  5  Blatchf.  (U.  S.)       mitted   to   stand   on   the   nice   metaphysical 
549,  30  Fed.  Cas.  No.  18,271.  distinction  that,  although  he  knows  that  the 

Sale  of  goods  to   enemy's  agent.  — "He      ??£***?*  huy?  £e  8°?d8 .for  **">  PU*P°"  <* 
»£r  lJJL  \H™La    J  Zi?   ^uTS^L   f^    n.       "ding  the  rebellion,  he  does  not  sell  them 

~^f  Sff  J2u^  «?^SS?  £™  for  &*  purpose.      The  consequences  of  his 

government^  se Is  goods ^ to  the  agent  of  an  ^  anj  £  J£^  and  *u  to  admit  of 

armed  combination  to  overthrow  that  govern-  ,         ,         Un      •  .  .     ,, ,     .   .      ,  ,, 

ment,  knowing  that  the  purchaser  buys  them  ^  *  ^  *?  "?l  f  J^SwL^  .     » 

for  that  treasonable  purpose,  is  himself  guilty  ^*TJ?^T^n»    nw?  19  w^n  f 

of  treason  or  a  misprision  thereof.  He  volun-  ^auer  *  Doane>  <1870>  12  WaJ1'  <U-  S-> 
tarily  aids  the  treason.     He  cannot  be  per- 

c.  Delivering  Up  Prisoners  and  Deserters.  —  Delivering  up  prisoners 

and  deserters  to  an  enemy  is  treason,  and  nothing  but  a  well-grounded  fear  of 

life  will  excuse  the  act 

U.  S.  v.  Hodges,  (U.  S.  Circ.  Ct.  1816)  2  Wheel.  Crim.^N.  Y.)  477,  26  Fed.  Cas. 
Xo.  15,374. 

4.  Words  Oral,  Written,  or  Printed. — Words  oral,  written,  or  printed,  however 
treasonable,  seditious,  or  criminal  of  themselves,  do  not  constitute  an  overt  act 
of  treason,  within  the  definition  of  the  crime.  When  spoken,  written,  or 
printed  in  relation  to  an  act  or  acts  which  if  committed  with  a  treasonable 
design  might  constitute  such  overt  act,  they  are  admissible  as  evidence  tending 
to  characterize  it,  and  to  show  the  intent  with  which  the  act  was  committed. 

j       They  may  also  furnish  some  evidence  of  the  act  itself  against  the  accused. 
I       This  is  the  extent  to  which  such  publications  may  be  used,  either  in  finding  ft 
bill  of  indictment  or  on  the  trial  of  it 

Law  of  Treason,  (1861)  5  Blatchf.  (U.  S.)  549,  30  Fed.  Cas.  No.  18,271. 
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5.  Constructive  Treasons,  —  The  provision  that  no  person  shall  be  convicted 
of  the  offense  except  on  the  testimony  of  two  witnesses  to  the  same  overt  act 
prevents  the  introduction  of  constructive  treasons  which  had  been  engrafted 
upon  the  English  statute  by  judicial  decisions. 

Law  of  Treason,  (1861)  6  Blatchf.  (U.  S.)  be,  that  the  term  'levying  war'  should  be 

540,  30  Fed.  Cas.  No.  18,271.     See  U.  S.  v.  confined  to  insurrections  and   rebellions  for 

Burr,  (1807)  25  Fed.  Cas.  No.  14,693.  the  purpose  of  overturning  the  government  by 

force  and  arms.     Many  of  the  cases  of  con- 

"  Many  of  the  English  cases,  then  consid-  structive  treason  quoted  by  Foster,  Hale,  and 

ered  good  law  and  quoted  by  the  best  text  other  writers,  would  perhaps  now  be  treated 

writers  as  authorities,  have  since  been  dis-  merely  as  aggravated  riots  or  felonies.'*    U. 

credited,  if  not  overruled,  in  that  country.  S.  v.  Hanway,   (1851)   2  Wall.  Jr.    (C.  C.) 

The  better  opinion  there  at  present  seems  to  139,  26  Fed.  Cas.  No.  15,299. 

m.  Who  May  Bi  Guilty  of  Tbiasov  —  1.  Those  Who  Perform  Any  Part. 

—  If  war  be  actually  levied,  that  is,  if  a  body  of  men  be  actually  assembled  for 
the  purpose  of  effecting  by  force  a  treasonable  purpose,  all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the  scene  of  action,  and 
who  are  actually  leagued  in  the  general  conspiracy,  are  to  be  considered  as 
traitors. 

Ex  p.  Bollman,   (1807)  4  Cranch   (U.  S.)  who  are  actually  leagued  in  the  general  con- 

126,  discharging  on  a  writ  of  habeas  corpus  spiracy,  are  to  be  considered  as  traitors.  Such 

parties  who  had  been  committed  on  a  charge  part  may  be  performed,  not  only  by  giving 

of  treason  in  the  case  of  U.  S.  v.  Bollman,  information  or  other  direct  aid  to  the  rebels, 

(1807)    1  Cranch   (C.  C.)    373,  24  Fed.  Cas.  but  also  by  acts  which  tend  and  are  designed 

No.     14,622.      See    also    Law    of    Treason,  to  defeat,  obstruct,  or  weaken  our  own  amis. 

(1861)   4  Blatchf.   (U.  S.)   518,  30  Fed.  Cas.  Charge  of   Grand   Jury,    (1861)    2    Sprague 

No.   18,270;   Charge  of  Grand  Jury,    (1861)  (U.  S.)    285,  30  Fed.  Cas.  No.   18.277.     See 

1   Sprague    (U.   S.)    602,  30  Fed.  Cas.   No.  also  U.  S.  t\  Burr,  (1807)   25  Fed.  Cas.  No. 

18,273.  14,693;    Druecker    17.    Salomon,     (1867)    21 

Those  who  perform  a  part  in  the  prosecu- 
tion of  the  war  may  correctly  be  said  to  levy  Treason  may  be  committed  at  places  re- 
war  and  to  commit  treason  under  the  Con-  mote  from  the  seat  of  the  rebellion,  by  co- 
Btitution.  U.  S.  v.  Burr,  (1807)  25  Fed.  operating  with  the  rebels  and  sending  them 
Cas.  No.  14  693.  arms  or  intelligence,  or  intentionally  render- 
*  ing  other  assistance,  and  the  triaf  of  such 

However  remote  from  the  scene  of  action.  offense  will  be  had  in  the  state  and  district 

—  If  war  is  actually  declared  levied,  all  those  where  committed.  Charge  of  Grand  Jury, 
who  perform  any  part,  however  minute,  or  (1861)  1  Sprague  (U.  S.)  602,  30  Fed.  Cas. 
however  remote  from  the  scene  of  action,  and  No.  18,273. 

2.  Domiciled  Aliens.  — *-  An  alien,  whilst  domiciled  in  the  United  States,  owes 
a  local  and  temporary  allegiance,  which  continues  during  the  period  of  his 
residence,  and  he  is  amenable  to  the  laws  of  the  United  States  prescribing 
punishment  for  treason  and  for  giving  aid  and  comfort  to  rebellion. 

Carlisle  v.  U.  S.,  (1872)  16  Wall.  (U.  8.)  154.  See  Green's  Case,  (1872)  8  Ct  CI. 
412. 

Treason  la  a  Breach  of  Allegiance,  and  can  be  committed  by  him  who  owes  allegiance 
either  perpetual  or  temporary. 

U.  S.  v.  Wiltberger,  (1820)  5  Wheat.  U.  S.)  07.  See  also  Charge  to  Grand  Jury, 
(1851)  2  Wall.  Jr.  (C.  C.)  134,  30  Fed  Cas.  No.  18,276. 

3.  Status  of  Adherents  to  Confederate  Government.  —  The  Confederate  govern- 
ment was  never  acknowledged  by  the  United  States  as  a  de  facto  government  in 
the  sense  that  adherents  to  it  in  war  against  the  government  de  jure  did  not 
incur  the  penalties  of  treason.    From  a  very  early  period  of  the  civil  war  to 
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its  close,  it  was  regarded  as  simply  the  military  representative  of  the  insur- 
rection against  the  authority  of  the  United  States. 

Thorington  v.  Smith,  (1868)  8  Wall.  (U.  S.)  1.  See  also  Sprott  v.  U.  S.,  (1874)  20 
Wall.  (U.  S.)  464. 

IV.  Accessories.  —  In  treason  there  are  no  accessories ;  all  who  engage  in  the 

rebellion  at  any  stage  of  its  existence,  or  who  designedly  give  it  any  species  of 

aid  and  comfort,  in  whatever  part  of  the  country  they  may  be,  stand  on  the 

same  platform ;  they  are  all  principals  in  the  commission  of  the  crime ;  they 

are  all  levying  war  against  the  United  States. 

U.  S.  v.  Greathouse,  (1863)  4  Sawy.  (U.  S.)  457,  26  Fed.  Cas.  No.  15,254.  See  also 
Fries's  Case,  (1800)   9  Fed.  Cas.  No.  5,127. 

Y.  Evidence  Requieed  bt  the  Cohstitutioh  —  1.  No  Application  to  Prelimi- 
nary Examinations  or  Proceedings  Before  Grand  Juries.  —  The  provisions  of  the 
Constitution  relating  to  the  evidence  necessary  to  convict  of  treason  apply  only 
to  the  trial  of  indictments,  and  are  inapplicable  to  proceedings  before  grand 
juries,  or  to  preliminary  examinations. 

U.  8.  v.  Greiner,    (1861)    4  Phila.    (Pa.)  the  English  statutes  and  the  words  of  the 

396,  18  Leg.  Int.  (Pa.)   149,  26  Fed.  Cas.  No.  Constitution.    Those  statutes  enacted  that  no 

15,262,  wherein  the  court  said:     "This  ap-  person   should  he   indicted   or    convicted   of 

pears   to   have    been    the   opinion    of    Chief  treason,  unless,  etc.    The  Constitution,  omit- 

Jostice  Marshall  (1  Burr  Tr.  196),  and  like-  ting  the  word  '  indicted/  uses  the  single  word 

wise  of  my  judicial  predecessor  in  this  dis-  '  convicted.'     The  difference  in  language,   to 

trict  (Charge  to  Grand  Jury,  (1851)  2  Wall.  which  the  attention  of  Chief  Justice  Marshall 

Jr.  (C.  C.)  138).    Judge  Iredell  had,  indeed,  was  doubtless  directed,  though  he  does  not 

been  previously   of   a   different   opinion.      1  mention  it,  seems  to  be  decisive  of  the  ques- 

Whart.  State  Tr.  480.     His  impression  had  tion.     The  intention  of  the  framers  of  the 

probably   been    derived    from    the    opinions  Constitution  must  have  been  to  restrain  the 

which,  under  the  statutes  1  Edw.  VI.,  c.  12,  application  of  the  prescribed  rule  of  evidence 

sec.  22;  5  Edw.  VI.,  c.  11,  sec.   11;   and  7  to  the  trial   of   the   indictment.      A   person 

Wm.  III.,  c.  3.   had   prevailed   in  England.  should    not,    however,    be    indicted    or    im- 

See  Fenwick's  Case,  13  How.  St.  Tr.  537,  and  prisoned  under  a  charge  of  treason  when  there 

Machine's  Case,   26  How.   St.   Tr.   731.     As  is  no  rational  probability  that  the  charge,  if 

the  point  has  never  been  directly  decided  in  true,  can  be  proved  by  two  witnesses  on  the 

the  United  States,  it  may  not  be  amiss  to  future  trial." 
mention  a  difference  between  the  language  of 

4 

2.  Testimony  of  Two  Witnesses  to  Overt  Act.  —  Of  the  overt  act  of  treason 
there  must  be  proof  by  two  witnesses,  and  if  there  ]>e  testimony  by  four 
witnesses  that  the  defendant  was  at  a  certain  place,  at  a  great  distance  from  his 
home,  and  that  he  was  armed,  that  the  conspiracy  was  formed  at  that  place, 
and  that  the  defendant  was  actually  passed  on  the  march  to  the  place  where  the 
treasonable  acts  were  to  be  carried  out,  the  evidence  is  sufficient,  even  if  there 
be  testimony  of  only  one  witness  as  to  his  actual  presence  at  the  place  of  attack. 

U.  S.  v.  Mitchell,  (1705)  2  Dall.  (U.  S.)  348,  26  Fed.  Cas.  No.  15,788. 

8.  Confession  in  Open  Court.  —  When  a  confession  is  made  out  of  court  it  is 
not  itself  sufficient  to  convict  although  proved  by  two  witnesses. 

U.  8.17.  Fries,  (1799)  3  Dall.  (U.  S.)  515,  and,  upon  the  trial  of  an  indictment,  would 
9  Fed.  Cas.  No.  5,126.  not,  in  connection  with  the  testimony  of  a 

einerle  witness  to  the  overt  act.  suffice  to  wnr- 

afimissions  made  voluntarily  by  an  ac-  rant  a  conviction.  U.  S.  i\  Greiner,  (1861) 
owd  person  after  his  arrest  are  not  con-  <  Phila.  (Pa.)  396,  18  Leg.  Int.  (Pa.)  149, 
fewions  contemplated   by   the    Constitution.       *>6  Fed.  Cas.  No.  15,262. 
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4.  Proof  of  Intent.  —  The  Intent  May  Be  Awed  by  one  witness,  collected  from 
circumstances,  or  even  by  a  single  fact 

U.  a  v.  Fries,  (1799)   3  Dali.   (U.  S.)  515,  9  Fed.  Cas.  No.  5,126. 

A  Declaration  by  Ono  Aeomed  Aeoompanying  the  Orert  Aet  laid  in  the  indictment  may 

be  given  in  evidence  to  show  the  intent  with  which  the  act  was  done. 

U.  8.  v.  Lee,  (1814)  2  Cranch  (C.  C.)  Cas.  No.  5,126,  that  the  confession  of  the 
104,  26  Fed.  Cas.  No.  15,584.  See  also  U.  3.  prisoner  may  be*  given  in  evidence  a8  cor- 
v.  Fries,  (1799)   3  Dall.  (U.  S.)   515,  9  Fed.       roboratory  proof  of  the  intent. 

VI.  Punishment  Prescribed  bt  the  Constitution.  —  What  was  intended  by 
the  constitutional  provision  is  free  from  doubt  In  England  attainders  of 
treason  worked  corruption  of  blood  and  perpetual  forfeiture  of  the  estate  of 
the  person  attained,  to  the  disinherison  of  his  heirs,  or  of  those  who  would 
otherwise  be  his  heirs.  Thus  innocent  children  were  made  to  suffer  because 
of  the  offense  of  their  ancestor.  When  the  Federal  Constitution  was  framed, 
this  was  felt  to  be  a  great  hardship,  and  even  rank  injustice.  For  this  reason 
it  was  ordained  that  no  attainder  of  treason  should  work  corruption  of  blood 
or  forfeiture,  except  during  the  life  of  the  person  attainted. 

Wallach  v.  Van  Riswick,  (1875)   92  U.  S.  An  Act  of  Congress  declaring  a  forfeiture  of 

202.    See  also  supra,  under  Power  of  Congress  real  property  employed  in  carrying  on  busi- 

Umited,  p.  133.  ness  in  violation  of  the  revenue  law,  is  not 

Concurrently  with  the  passage  of  the  Con-  a  violation  of  the  clause  prohibiting  forfeit- 

fiscaUon  Act  of  July^^SoT,  Congress  also  ure  of  real  "tate    even  for  punishment  of 

i^^  .««:«*  io^i«S«  1^i^.«£~d  «*i*  treason,  except  for  life.    This  clause  and  the 

adopted  a  joint  resolution  explanatory  of  it,  x             f     ^.                   .        f     prohibiting 

™reZ^£Z**  ^^^M^S^!l  th*  P**"5**  <*  *  Ml    of  attainder,Phave  «  re- 

or  proceedings  under  the  Act  should  be  so  f  to    high    crimes,    and    pun  shment   of 

construed  as  to  work  a  forfeiture  of  the  real  .£  *  J2«*«.fL«««  ,;JL   «~a  J!^iL!rI!~;™l 

estate  of  the  offender  bevond  his  natural  life  them>  ""training  rigor,  and  guarding  against 

estate  of  the  offender a^™*  *"  ™""*{  "}«•  arbitrarily  enacting  guilt.     The  case  before 

It  is  a  well-known  fact  in  our  political  his-  *.     «~„-*  j«  «  «;«;?  «.T,i*.  :~  -~—    „~~;~.,*  *i.* 

. ..    .  ...    __^i..±; ^.„„  «ji^+«^  :«  «««  the  court  is  a  civil  suit  %n  rem,  against  the 

tory  that  this  resolution  was  adopted  in  con-  a*,!--,    x^  _„x:r„  j.la  «.«s«.«^  «*  ;*    -.«j   it. 

-«^„«^»^  ~*  *im.vj..  «.uj„u  4i.«  r>.A.:^«M4.  «„  thing,  to  ratify  the  seizure  of  it,  and  the 

sequence  of  doubts  which  the  President  en-  -%..~,;j.*^«  «*  *u«  a-*.  ~*  rv.„~~v„„  ..JLiA- «.u:~i. 

+,-*«:««j  -«„^«^*:««.  *i.~  ««„,««  «*  r*Anm.Aaa  +^  provision  of  the  Act  of  Congress  under  which 

the  Act  and  the  resolution  are  to  be  construed  «„„«,„„x   «*  *„VM   z^^^^a   #«.  ±u«   -_~~»* 

together,  and^hey  admit  of  no  doubt  that  all  Pav"!ent  of  taxes   ™posed   for  the  support 

which  could,  JTndTr  the  law,  become  the  prop-  "e  ^°TJ^^  J^E?  ^U't 

erty  of  the  United  States,  or  could  be  sold  Pollcr    to    accomplish    a    purpose    vital    to 

by  virtue  of  a  decree  of  condemnation  and  *"™*t;    for   without    revenue   the  gov- 

«:j«.  1#  a.i\    -»?  r.;„u*  *«  *u  M^«  ernment   cannot   exist;    and   what  measures 

order  of  sale,  was  a  right  to  the  property  .     requisite  to  enforce  the  collection  of 

seized,  terminating  with  the  life  of  the  per-  ma/   oe  requisiw  to  eniorce  tne  collection  oi 

«- .*-..  ,„u™  -«♦  :♦  i!iwi  k™  r«:-„j      uKL  a  tax,  it  is  for  Congress,  in- the  exercise  of 

son  for  whose  act  it  had  been  seized.     Bige-  ..     i„L;ai„4.;„«  nM„^  *.„  \i«4.«.»«:««  »>    ti    a 

low  *  Forrest,  (1869)  •  Wall.  (U.  8.)   io.      *»%£  STMl^uSo)  t^ 
Forfeitures  for  violation  of  revenue  law.*—      (U.  S.)  192,  25  Fed.  Gas.  No.  14,965. 

VII.  Jurisdiction  of  State  Courts. —  The  jurisdiction  of  the  state  courts 
does  not  extend  to  the  offense  of  treason  against  the  United  States* 

People  v.  Lynch,  (1814)  11  Johns.  (N.  Y.)  553.  r 
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ARTICLE  IV.,  SECTION  1. 

"Fall  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state.  And  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which  snch  acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  thereof." 

I.  To  the  Public  Acts  and  Records,  142. 

j.  In  General,  142. 

2.  No  Reference  to  Conduct  of  Individuals  or  Corporations,  142. 

3.  Construction  of  Statute  of  Another  State,  142. 

4.  Contract  Not  Controlled  by  Law  of  Another  State,  142. 

5.  Taxation  of  State  Debt,  142. 

II.  To  Judicial  Proceedings,  143. 

1.  Effect  of  Proceedings  of  United  States  Courts,  143. 

2.  Faith  and  Credit  to  Be  Given  by  United  States  Courts,  143. 

3.  Protection  of  Clause  Must  Be  Claimed,  143. 

4.  No  Reference  to  Enforcement  of  Fines,  Penalties,  and  Forfeitures,  143. 

5.  Burden  of  Establishing  Violation  of  Right,  144. 

6.  Effect  of  Foreign  Judgment,  144. 

a.  Effect  Declared  by  Act  of  Congress,  144. 

b.  Rule  of  Evidence  and  Not  Rule  of  Jurisdiction,  144. 

c.  Same  Effect  as  in  Slate  in  Which  Rendered,  145. 

d.  Conclusive  on  the  Merits,  146.  x 

e.  Between  Same  Parties  and  Privies,  146. 
/.  Following  Judgments  as  Precedents,  146. 

g.  Judgment  Against  Corporation  Binds  Stockholder,  147. 
h.  How  Effect  of  Judgment  Ascertained,  147. 
/.  No  Priority,  Privilege,  or  Lien,  .147. 
j.  No  Execution  Without  New  Suit,  148. 
k.  As  Foundation  for  a  Creditor's  Bill,  148. 
/.  Effect  of  Discontinuance  of  Suit  in  Another  State,  148. 

7.  Defenses  That  May  Be  Set  Up  in  Suit  on  Foreign  Judgment,  148. 

a.  Want  of  Jurisdiction,  148. 

(1)  In  General,  148. 

(2)  Of  the  Parties  or  the  Subject-matter,  148. 

(3)  Facts  Necessary  to  Give  Jurisdiction,  149. 

(4)  Record  Not  Conclusive,  149. 

(5)  Must  Be  Evidence  of  Want  of  Jurisdiction,  149. 

(6)  Service  of  Process,  149. 

(a)  Personal  Service  or  Voluntary  Appearance,  149. 

\b)  Service  on  One  of  Two  Defendants,  150. 

(c)  Service  of  Process  While  Temporarily  in  the  State,  150. 

(d)  Garnishment    Process    Against  Resident  Debtor  of 

Nonresident  Defendant,  150. 

(e)  Service  of  Garnishment  Process  While  Temporarily 

Within  the  State,  150. 
(/)  Service  on  Foreign  Corporations,  151. 

b.  Frauds  151. 

*•  Judgment  Not  Responsive  to  Issues,  152. 

d.  Effect  of  Discharge  in  Insolvency  Proceedings,  152. 

See  section  905,  R.  S.,  relating  to  authentication  of  legislative  Acts  and  proof  of  judicial 
proceedings  of  states,  etc.,  under  the  title  Evidence,  3  Fed.  Stat.  Annot.  37. 
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e.  Against  Public  Policy  of  State  in  Which  Action  on  Judgment 
Brought \  152. 

8.  Power  of  States  to  Legislate  on  Remedy,  152. 

a.  In  General^  152. 

b.  Statute  of  Limitations,  153. 

(1)  Limitation  Governed  by  Lex  Port,  153. 

(2)  Cannot  Cut  Off  Right  of  Action  on  foreign  Judgment,  153. 

(3)  Must  Give  a  Reasonable  Time,  154. 

(4)  Time  Action  Accrues  Not  a  Federal  Question,  154. 

9.  Judgments  in  Particular  Cases  Conclusive  Vel  Non,  154. 

a.  Real  Estate  Subject  to  Control  of  State  in  Which  Located,  154. 

b.  Law  of  Descent  or  Transmission  of  Land,  155. 

c.  Probate  of  Will*  155. 

d.  Ancillary  Probate  Judgment,  155. 

e.  Relating  to  Marriage  and  Divorce,  155. 

(1)  In  General,  155. 

1 2), Decree  of  Separation,  156. 

(3)  Decree  of  Alimony,  156. 
/.  In  Auctions  Between  Foreign  Corporations,  156. 
g.  Confession  of  Judgment,  156. 
h.  Consent  Judgment,  156. 

f.  Taxing  Succession  on  Money  Indefinitely  on  Deposit,  157. 
j.  Power  to  Enjoin  Enforcement  of  Foreign  Judgments,  157. 
k.  Enjoining  Prosecution  of  Attachment  in  Another  State,  157. 

Ill,  Jurisdiction  of  Supreme  Court  of  United  States,  157. 

L  To  the  Public  Acts  avd  Recobds  —  1,  In  General.  —  This  constitutional 
requirement  implies  that  the  public  acts  of  every  state  shall  be  given  the  same 
effect  by  the  courts  of  another  state  that  they  have  by  law  and  usage  at  home. 

Chicago,  etc.,  R.  Co.  t?.  Wiggins  Ferry  Co.,  (1887)   119  U.  S.  622. 

2.  No  Reference  to  Conduct  of  Individuals  or  Corporations.  —  Even  if  it  be 
assumed  that  the  word  "  acts  "  includes  "  statutes,"  the  clause  has  nothing  to 
do  with  the  conduct  of  individuals  or  corporations. 

Minnesota  v.   Northern   Securities   Co.,  (1904)   194  U.  S.  72. 

3.  Construction  of  Statute  of  Another  State.  —  The  mere  construction  by  a  state 

court  of  a  statute  of  another  state,  without  questioning  its  validity,  does  not, 

with  possibly  some  exceptions,  deny  to  it  the  full  faith  and  credit  demanded  by 

the  statute  in  orde»  to  give  the  federal  courts  jurisdiction. 

Allen  v.  Alleghany  Co.,  (1905)  196  U.  S.  465.  See  also  Johnson  v.  New  York  L.  Ins. 
Co.,  (1903)  187  U.S.  495. 

4.  Contract  Hot  Controlled  by  Law  of  Another  State.  —  If  a  contract  cannot  be 
regarded  as  controlled  by  the  law  of  another  state,  there  is  no  foundation  for 
the  contention  that  full  faith  and  credit  were  not  given  to  the  public  acts  and 
records  of  that  state. 

National  Mut.  Bldg.,  etc.,  Assoc,  v.  Brahan,   (1904)   193  U.  S.  647. 

5.  Taxation  of  State  Debt.  —  The  registered  public  debt  of  one  state,  exempt 
from  taxation  by  the  debtor  state,  is  taxable  by  another  state  when  owned  by  a 
resident  of  the  latter  state..  No  state  can  legislate  except  with  reference  to  its 
own  jurisdiction. 

Bonaparte  v.  Tax  Ct,  (1881)  104  U.  S.  594. 
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II  To  Judicial  Pkoobidivgs  —  1.  Effect  of  Proceedings  of  United  States  Courts. 
—  The  power  to  prescribe  what  effect  shall  be  given  to  the  judicial  proceedings 
of  the  courts  of  the  United  States  is  conferred  by  other  provisions  of  the 
Constitution,  such  as  those  which  declare  the  extent  of  the  judicial  power  of  the 
United  States,  which  authorize  all  legislation  necessary  and  proper  for  execut- 
ing the  powers  vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof,  and  which  declare  the  supremacy 
of  the  authority  of  the  national  government  within  the  limits  of  the  Constitu- 
tion. As  part  of  its  general  authority,  the  power  to  give  effect  to  the  judgment^ 
of  its  courts  is  coextensive  with  its  territorial  jurisdiction. 

Embry  v.  Palmer,    (1882)    107   U.   S.   0,  Territorial   courts.  — That   the   judgments 

wherein"  the  court  further  said :     "  That  the  of  territorial  courts  are  to  be  given  full  faith 

Supreme  Court  of  the  District  of  Columbia  and  credit,  see  Suesenbach  v.  Wagner,  (1889) 

is  a  court  of  the  United  States  results  from  41   Minn.   108.     But  see  Seton  v.   Hanham, 

the  right  of  exclusive   legislation   over   the  (1832)  R.  M.  Charlt.  (Ga.)  374. 

District  which  the  Constitution  has  given  to  Courts  of  Indian  nations.  —  ThaJ  the  judg- ' 

Congress.    Accordingly,  the  judgments  of  the  merits  of  the  courts  of  an  Indian  nation  are 

courts  of  the  United  States  have  invariably  entitled  to  the  same  respect  and  to  the  same 

been  recognized  as  upon  the  same  footing,  fafth   and  credit  as  the  judgments  of   the 

so  far  as  concerns  the  obligation  created  by  territorial  courts  of  the  United  States,  see 

them,  with  domestic  judgments  of  the  states,  Cornells  t>.  8hannon,  (C.  C.  A.  1894)  63  Fed. 

wherever  rendered  and  wherever  sought  to  be  r^.  305.  Exendine  v.  Pore,  (C.  C.  A.  1893) 

enforced."  66  Fed.  Rep.  777;  Mehlin  17.  Ice,   (C.  C.  A. 

1893)  56  Fed.  Rep.  12. 

2.  Faith  and  Credit  to  B*  OiTtn  by  United  States  Courts.  —  The  courts  of  the 

United  States  are  bound  to  give  the  judgments  of  the  state  courts  the  same 

faith  and  credit  that  the  courts  of  one  state  are  bound  to  give  the  judgments  of 

the  courts  of  her  sister  states. 

Cooper  v.  Newell,  (1899)  173  U.  8.  567.  See  also  Wisconsin  t>.  Pelican  Ins.  Co.,  (1888) 
127  U.  6.  291;  Galpin  v.  Page,    (1874)   3  Sawy.   (U.  S.)   93,  9  Fed.  Cas.  No.  5,206. 

3.  Protection  of  Clause  Unit  Be  Claimed.  —  The  claim  of  the  protection  of 
the  full  faith  and  credit  clause  is  without  merit  when  nowhere  in  its  petition  for 
interpleader  or  in  the  proceedings  had  thereunder  in  the  state  courts  did  the 
intervener  set  up  rights  specifically  based  on  a  foreign  state  judgment,  claim 
for  that  judgment  an  effect  which,  if  denied  to  it>  would  have  impaired  its 
force  and  effect,  nor  predicate  any  right  to  the  relief  demanded  upon  the 
effect  due  to  the  foreign  state  judgment 

Wabash  R.  Co.  v.  Flannigan,   (1904)    192  party   does    not    waive    the   benefits    of    an 

U.  S.  37.  alleged    estoppel    arising    from    the    foreign 

By  defending  on  the  merits,  after  plead-  judgment.    Harding  v.  Harding,   (1905)   198 

ing  and  relying  upon  a  foreign  judgment,  a  U.S.  330. 

4.  Ho  Reference  to  Enforcement  of  Fines,  Penalties,  and  Forfeitures.  —  This  pro- 
vision confers  no  new, jurisdiction  on  the  courts  of  any  state,  and  therefore 
does  not  authorize  them  to  take  jurisdiction  of  a  suit  or  prosecution  of  such  a 
penal  nature  that  it  cannot,  on  settled  rules  of  public  and  international  law, 
be  entertained  by  the  judiciary  of  any  other  state  than  that  in  which  the 
penalty  was  incurred. 

Huntington  v.  Attrill,  (1892)  146  U.  8.  the  collection  of  the  revenues  of  a  state,  or 
685.  the  enforcement  of  fines,  penalties,  and  for- 

This  clause  does  not  relate  to  actions  to  feitures  for  noncompliance  with,  or  violations 
recover  penalties  and  fines,  nor  to  actions  of ,  such  statute.  Arkansas  v.  Bowen,  (1891) 
authorised  by  statutes  relating  directly  to      20  D.  C.  296. 
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5.  Burden  of  Establishing  Violation  of  Bight  —  The  burden  is  upon  the  party 
asserting  it  to  establish  the  failure  of  a  court  to  give  to  decrees  of  a  federal 
oourt  and  the  court  of  another  state  the  due  effect  to  which  they  are  entitled. 

Commercial  Pub.  Co.  v.  Beckwith,  (1903)    188  U.  S.  573. 

6.  Effect  of  Foreign  Judgment —  a.  Effect  Declared  by  Act  of  Congress. 

—  Congress  has  power  to  declare  what  shall  be  the  effect  of  a  judgment  of  a 

state  court  in  another  state. 

which  the  judgment  is  founded;  that  it 
is  evidence  of  an  established  demand,  which, 
standing  alone,  is  conclusive  between  the 
parties  to  it.  This  is  the  whole  extent 
to  which  Congress  has  gone.  As  to  what 
further  "effect"  Congress  may  give  to  judg- 
ments rendered  in  one  state  and  sued  on  in 
another  does  not  belong  to  this  inquiry;  we 
have  to  deal  with  tEe  law  as  we  find  it,  and 
not  with  the  extent  of  power  Congress 
may  have  to  legislate  further  in  this  re- 
spect. That  the  legislation  of  Congress,  so 
far  as  it  has  gone,  does  not  prevent  a  state 
from  passing  acts  of  limitation  to  bar  suite 
on  judgments  rendered  in  another  state,  ii 
the  settled  doctrine  of  this  court.  It  was 
established,  on  mature  consideration,  in  the 
case  of  M'Elmoyle  v.  Cohen,  (1839)  13  Pet 
(U.  S.)  312,  and  to  the  reasons  given  in  sup- 
port of  this  conclusion  we  refer."  Alabama 
State  Bank  v.  Dalton,  (1850)  9  How.  (U. 
S.)  528. 

The  effect  to  be  given  to  a  foreign  judg- 
ment is  defined  and  declared  by  the  Act  of 
Congress  aforesaid  as  the  framera  of  the 
Constitution  contemplated  that  it  should  be, 
and  whenever  the  question  arises  whether 
due  force  and  effect  has  been  given  to  a 
foreign  judgment  or  decree,  the  decision  of 
the  case  does  not  involve  a  constitutional 
question,  but  depends,  rather,  upon  the  proper 
interpretation  of  an  Act  of  Congress.  If 
Congress  had  not  seen  fit  to  legislate  con- 
cerning the  effect  to  be  given  in  the  sever: J 
otitis  to  the  judgments  of  sister  states,  it 
would,  doubtless,  be  true  that,  whenever  the 
effect  of  a  foreign  judgment  was  drawn  in 
question,  it  would  give  rise  to  the  inquiry 
whether  such  full  faith  and  credit  had  been 
accorded  to  it  as  the  Constitution  requires. 
Merritt  t>.  American  Steel  ,Barge  Co.,  (C.  C. 
A.  1896)   75  Fed.  Rep.  815. 


M'Elmoyle  v.  Cohen,  (1839)  13  Pet.  (U. 
S.)  32%  wherein  the  court  said:  "Though 
adjudgment  obtained  in  the  court  of  a  state 
is  not  to  be  regarded  in  the  courts  of  her 
sister  states  as  a  foreign  judgment,  or  as 
merely  prima  fade  evidence  of  a  debt  to 
sustain  an  action  upon  the  judgment,  it  is 
to  be  considered  only  distinguishable  from  a 
foreign  judgment  in  this,  that  by  the  first 
section  of  the  fourth  article  of  the  Constitu- 
tion, and  by  the  Act  of  May  26,  1790,  section 
1,  the  judgment  is  a  record,  conclusive  upon 
the  merits,  to  which  full  faith  and  credit 
shall  be  given,  when  authenticated  as  the 
Act  of  Congress  has  prescribed.  It  must  be 
obvious,  when  the  Constitution  declared  that 
full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,  and  pro- 
vides that  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  nets, 
records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof,  that  the  latter  clause, 
as  it  relates  to  judgments,  was  intended  to 
provide  the  means  of  giving  to  them  the 
conclusiveness  of  judgments  upon  the  mer- 
its, when  it  is  sought  to  carry  them  into 
judgments  by  suits  in  the  tribunals  of 
another  state.  The  authenticity  of  a  judg- 
ment and  its  effect  depend  upon  tjie  law 
made  in  pursuance  of  the  Constitution;  the 
faith  and  credit  due  to  it  as  the  judicial 
proceeding  of  a  state  is  given  by  the  Con- 
stitution, independently  of  all  legislation." 
M'Elmoyle  v.  Cohen,  (1839)  13  Pet.  (U.S.) 
324.  See  Warren  Mfg.  Co.  v.  Etna  Ins.  Co., 
2  Paine  (U.  S.)  501,  29  Fed.  Cas.  No.  17,206. 

44  The  legislation  of  Congress  amounts  to 
this:  that  the  judgment  of  another  state 
shall  be  record  evidence  of  the  demand,  and 
that  the  defendant,  when  sued  on  the  judg- 
ment, cannot  go  behind  it  and  controvert 
the  contract,  or  other  cause  of  action,  on 


b.  Rule  of  Evidence  and  Not  Rttle  of  Jtjeisdiction.  —  This  clause  and 
the  Act  of  Congress  passed  thereunder  establish  a  rule  of  evidence  rather  than 
of  jurisdiction.  While  they  make  the  record  of  a  judgment  rendered  after  due 
notice  in  one  state  conclusive  evidence  in  the  courts  of  another  state,  or  of  the 
United  States,  of  the  matter  adjudged,  they  do  not  affect  the  jurisdiction, 
either  of  the  court  in  which  the  judgment  is  rendered,  or  of  the  court  in  which 
it  is  offered  in  evidence.  Judgments  recovered  in  one  state  of  the  Union,  when 
proved  in  the  courts  of  another  government,  whether  state  or  national,  within 
the  United  States,  differ  from  judgments  recovered  in  a  foreign  country  in  no 
other  respect  than  in  not  being  re-examinable  on  their  merits,  nor  impeachable 
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for  fraud  in  obtaining  them,  if  rendered  by  a  court  liaving  jurisdiction  of  the 
cause  and  of  the  parties. 

Wisconsin  r.  Pelican  Ins.  Co.,   (1888)    127  13  Pet.    (U.  S.)    325;   Clifford  v.  Williams, 

U.  S.  291.     See  also  Anglo- American  Provi-  (1904)    131  Fed.  Rep.  105;   Israel  v.  Israel, 

sion  Oo.  v.  Davis  Provision  Co.  No.  1,  (1903)  (1904)    130  Fed.   Rep.  237;    Claflin  v.   Mc- 

191  U.  S.  374;  MElmoyle  v.  Cohen,   (1839)  Derraott,  (1882)   12  Fed.  Rep.  376. 

Preterites  Sole  Courts  Are  to  Be  Guided  By.  —  The  full  faith  and  credit  clause  only 
prescribes  a  rule  by  which  courts,  federal  and  state,  are  to  be  guided  when  a 
question  arises  in  the  progress  of  a  pending  suit  as  to  the  faith  and  credit  to 
be. given  by  the  court  to  the  public  acts,  records,  and  judicial  proceedings  of  a 
state  other  than  that  in  which  the  court  is  sitting, 

Minnesota   v.   Northern    Securities   Co.,   (1904)   194  U.  S.  72. 

c.  Same  Effect  as  in  State  in  Which  Rendered.  —  A  judgment  of  a 

state  court,  in  a  cause  within  its  jurisdiction,  and  against  a  defendant  lawfully 

summoned,  or  against  lawfully  attached  property  of  an  absent  defendant,  is 

entitled  to  as  much  force  and  effect  against  the  person  summoned  or  the  property 

attached,  when  the  question  is  presented  for  decision  in  a  court  of  another  state, 

as  it  has  in  the  state  in  which  it  was  rendered. 

Hanley  ©.  Donoghue,  (1885)  116  U.  S.  3.  of  the  debtor's  property.  If  the  debtor  can- 
See  also  Hampton  v.  McConnel,  (1818)  3  not  be  served  with  process,  he  receives  notice 
Wheat  (U.  6.)  235;  Allison  v.  Chapman,  by  publication,  and  if  he  does  not  appear 
(WM)  19  Fed.  Rep.  488;  Randolph  v.  King,  the  creditor,  on  proving  his  ease,  has  judg- 
(1867)  2  Bond  (U.  S.)  104,  20  Fed.  Cas.  No.  ment  by  default,  and  execution  is  issued  to 
11,560;  Banks  v.  Greenleaf,  (1*799)  1  Hughes  sell  the  property  attached.  These  statutes 
(U.  S.)  261,  2  Fed.  Cas.  No.  959.  further  enact  that  mortgages  of  personal 
t  property  are  void  as  against  third  persons 
This  provision,  and  the  Act  of  Congress  unless  acknowledged  and  recorded,  and  unless 
passed  thereunder,  give  the  decree  of  a  state  the  property  be  delivered  to  and  remain 
court  the  same  effect  elsewhere  which  it  has  with  the  mortgagee.  The  mortgage  creditor 
ir  in  that  state.  Cheever  v.  Wilson,  (1869)  9  sued  the  attachment  creditor  in  the  courts  of 
j,  Wall,  (U.  S.)  123.  New  York  for  taking  and  converting  the  prop- 
^  erty  sold,  as  already  mentioned  under  the 
i  Priority  of  attachment  over  unrecorded  attachment.  The  attachment  creditor  pleaded 
j  chattel  mortgage.  —  A  debtor  residing  in  the  in  bar  the  attachment  proceedings  m  llli- 
|           state  of  New  York  executed  to  another  resi-  nois,  but  the  New  York  court  held  that  the 

ident  of  that  state,  to  secure  an  existing  debt,  law  of  New  York  was  to  govern  the  cause, 

a  chattel  mortgage  on  property  in  the  state  not  the  law  of  Illinois,  though  the  property 

of  Illinois.      Two   days   thereafter    another  was  situated  there,  and  that  by  the  law  of 

creditor  sued   out   of   the   proper   court   of  New  York  the  title  to  the  property  passed 

i           Illinois  a  writ  of  attachment,  caused  it  to  be  on  delivery  and  execution  of  the  mortgage, 

)          levied  on  the  property  covered  by  the  chat-  and  took  precedence  of  the  subsequent  at- 

I          tel  mortgage,  got  judgment  in  the   attach-  tachraent  in  Illinois.     It  was  held  that  the 

j          ment  suit,    and    had   the   property   sold    in  New  York  court  failed  to  give  to  the  judicial 

:          satisfaction    of    bis    debt.     By    statutes    of  proceedings  of  the  state  of  Illinois  the  full 

Illinois  any  creditor  can  sue  out  a  writ  of  faith  and  credit  to  which  they  were  entitled 

attachment    against    a    nonresident    debtor.  under  this  provision.    Green  v.  Van  Buskirk, 

I          Under  this  writ  the  officer  takes  possession  (1868)  7  Wall.  (U.  S,)  140. 

Ye  Greater  Meet  can  be  given  to  any  judgment  of  a  court  of  one  state  in 
another  state  than  is  given  to  it  in  the  state  where  rendered ;  that  is  to  say,  as 
to  whether  a  judgment  is  a  final  or  an  interlocutory  one. 

Board  of  Public  Works  v.  Columbia  Col-  of  the  states  from  which  they  are  taken,  but 
lege,  (1873)  17  Wall.  (U.  S.)  521.  only  such  faith  and  credit  as  by  law  or  usage 

they  have  there.     Any  other  rule  would  be 

"The  Act  of  Congress  declaring  the  effect  repugnant  to  all  principle,  and,  as  we  said 
to  be  given  in  any  court  within  the  United  on  a  former  occasion,  would  contravene  the 
States  to  the  records  and  judicial  proceed-  policy  of  the  provisions  of  the  Constitution 
ings  of  the  several  states  does  not  require  and  laws  of  the  United  States  on  that  sub- 
that  they  shall  have  any  greater  force  and  ject."  Robertson  v.  Pickrell,  (1883)  109  U. 
efficacy  in  other  court*  than  in  the  -courts      S.  610. 
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d.  Conclusive  on  the  Merits.  —  When  duly  pleaded  and  proved,  judg- 
ments of  other  states  have  the  effect  of  being  not  merely  prima  facie  evidence, 
but  conclusive  proof,  of  the  rights  thereby  adjudicated. 

Huntington  v.  Attrill,    (1892)    146  U.  S.  in  the  Circuit  Courts  of  the  United    States, 

685.  Mr.    Justice    Cushing,    Mr.    Justice    Wilson, 

-  Judgments  rendered  in  oae  state  of  the  ^^f  £e  c^urteTa  JSSfBdto 

&  f^r  C™J£  ^ISESS  InT^or'  kmTeffect  throughout  the  Union  as  within 

ri« ?JZZJ^S? X ^J.™? £  itw  «n"  that  state,  but  Chief  Justice  Marshall    (if 

eign  country  only  m  respect  to  their  eon-  aecurfttel  '  report^)    being  cf  opinion  that 

^*^„TS.^.!^^r,SriX!  they  ™*  ™*  entitled  to*  conclusive  effect, 

3 "rti ZLJ«« ^S2^m.1,T«.u  %X™Z  and  that  their  consideration  might  be  im^ 

and  the  cause  of  action,  and  this  difference  _a„„u«j       A.m~4-A-»   «.    n**.a*~     /i7ok\    o 

is  wholly  due  to  the  constitutional  and  legis-  R*a,?he?;T     <T?  ™*   rV^  T'  *1™£L 

lativp  nrovision  alreadv  cited "     Union    Ac  Dal1,     (U..S.)    302;     Green     V.     Sarmiento, 

5-J.t  «    uS;fl    f? Tyn  ^r*  ioniV  i??' 5wl*  (1811)   3  Wash.   (U.S.)   17,21   (1810)   Pet. 

5l?Ji  Memphis,   (C.  C.  A.  1901)   111  Fed.  |c    J     u$  ?g;  Peck  v    Williamaon>  (1813) 

Kep*001-  1   Law  Repos.    (4   N.   Car.)    53.    The   deci- 

The  Constitution  contemplates  a  power  in  sions  of  this  court  have  clearly  recognized 

Congress  to  give  a  conclusive  effect  to  such  that  judgments  of  a  foreign  state  are  prima 

judgments.      Mills    v.    Duryee,     (1813)     7  facie  evidence  only,  and  that,  but  for  these 

Cranch    (U.  S.)   485.  constitutional     and-    legislative     provisions, 

"The  effect  of  these  provisions  of  the  Con-  i*^™**8  ?f  a  *****  <*the  u?jon;  when 

stitution  and  laws  of  the  United  States  was  ^e^r  effect."    Hilton  v.  Guyot,  (1895)  169 

at  first  a  subject  of  diverse  opmions,  not  only  ff   g    102 
in  the  courts  of  the  several  states,  but  also 


A  Plea  of  Hil  Detent  to  an  action  brought  on  a  judgment  obtained  in  a  state 
court  of  another  state  is  inadmissible,  for,  whatever  doubts  there  might  be  on 
the  words  of  the  Constitution,  the  Act  of  Congress  effectually  removes  them, 
declaring  in  direct  terms  that  the  record  shall  have  the  same  effect  in  the  federal 
court  as  in  the  court  from  which  it  was  taken. 

Armstrong  v.  Carson,  (1795)  2  Dall.  (U.  S.)    303. 

e.  Between  Same  Parties  and  Privies.  —  A  judgment  against  the  ad- 
ministrator of  an  estate  is  not  evidence  of  its  sufficiency  to  entitle  the  judgment 
creditor  to  recover  against  an  administrator  of  the  same  estate  in  another  state. 
Under  the  Act  of  Congress  passed  to  put  into  effect  its  constitutional  provisions, 
it  is  necessary  that  the  suit  be  between  the  same  parties  or  privies,  and  on  the 
same  subject-matter,  where  the  proceeding  is  in  rem,  but  the  parties  above  are 
not  the  same,  nor  are  the  privies.  The  administrator  under  grant  of  ad- 
ministration in  one  state  stands  in  no  relation  of  privity  to  the  administrator 
in  another.  Each  is  privy  to  the  testator  and  would  be  estopped  by  a  judgment 
'  against  him ;  but  they  have  no  privity  with  each  other  in  law  or  in  estate. 
Such  a  judgment  is  not  in  rem,  but  in  personam.  The  judgment  is  against  the 
person  of  the  administrator  that  he  shall  pay  the  debt  of  the  testator  out  of  the 
funds  committed  to  his  care.  If  there  be  another  administrator  in  another 
state  liable  to  pay  the  same  debt  he  may  be  subjected  to  a  like  judgment  upon 
the  same  demand,  but  the  assets  in  his  hands  cannot  be  affected  by  a  judgment 
to  which  he  is  personally  a  stranger. 

Stacy  v.  Thrasher,  (1848)  6  How.  (U.  S.)  58.  See  also  McLean  v.  Meek,  (1855)  18 
How.  (U.  S.)   18. 

/.  Following  Judgments  as  Precedents.  —  This  clause  relates  only  to 

the  conclusiveness  of  such  judgments  as  between  the  parties  to  them  and  their 

privies*     It  does  not  require  that  judgments  in  one  state  shall  be  followed  by 
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the  courts  of  other  states  as  matter  of  authority  in  other  similar  cases.  The 
Constitution  does  not  deal  with  the  question  of  the  effect  of  such  judgments  as 
precedents,  nor  with  the  opinions  of  the  courts  rendering  them.  It  does  not 
require  the  courts  of  one  state  to  follow  those  of  another  upon  any  question, 
whether  upon  the  construction  of  local  statutes  or  otherwise. 

Wiggins'  Ferry  Co.  r.  Chicago,  etc.,  R.  Co.,  alleged   error  in   a  decree  of  a   state   court 

(1882)    11   Fed.  Rep.  383,  affirmed  Chicago,  asserted  to  be  in  collision  with  a  prior  deci- 

etc,  R.  Co.  v.  Wiggins'  Ferry  Co.,    (1883)  sion   of  the   same  court  in   the   same   case. 

108  U.  S.  18.  Mitchell  v.  Lenox,    (1840)    14  Pet.    (U.  S.) 


This  clause  cannot  be  held  to  embrace  an 


49. 


g.  Judgment  Against  Corporation  Binds  Stockholder.  —  A  plaintiff, 

after  the  recovery  of  a  judgment  against  a  Kansas  corporation  in  the  courts  of 

Kansas,  and  the  return  of  an  execution  unsatisfied,  may  maintain  an  action  in 

any  court  of  competent  jurisdiction  against  a  stockholder  of  the  corporation  to 

recover  in  satisfaction  of  his  judgment  an  amount  not  exceeding  the  par  value 

of  the  defendant's  stock,  and  in  that  state  the  judgment  is  not  only  conclusive 

against  the  corporation  but  also  binding  upon  the  stockholder.     And  in  such 

an  action  brought  against  the  stockholder  in  the  courts  of  Rhode  Island,  the 

only  question  to  be  determined  is,  not  what  credit  and  effect  are  given  in  an 

action  against  a  stockholder  in  the  courts  of  Rhode  Island  to  a  judgment  in 

those  courts  against  the  corporation  of  which*  he  is  a  stockholder,  but  what 

credit  and  effect  are  given  in  the  courts  of  Kansas  in  a  like  action  to  a  similar 

judgment  there  rendered ;  the  only  defenses  which  he  can  make  against  it  are 

those  which  he  can  make  in  the  courts  of  Kansas. 

Hancock  Nat.  Bank  v.  Farnum,  (1900)  176  See  infra,  p.  153,  Statute  of  Limitations  — 

U.  S.  640.  May  Be  Pleaded  by  Stockholder  to  an  Order 

for  Assessment, 

h.  How  Effect  of  Judgment  Ascertained.  —  Whenever  it  becomes  neces- 
sary under  this  requirement  of  the  Constitution  for  a  court  of  one  state,  in  order 
to  give  faith  and  credit  to  a  public  act  of  another  state,  to  ascertain  what  effect 
it  has  in  that  state,  the  law  of  that  state  must  be  proved  as  a  fact*  No  court  of 
a  state  is  charged  with  knowledge  of  the  laws  of  another  state;  but  such  laws 
are  in  that  court  matters  of  fact,  which,  like  other  facts,  must  be  proved  before 
they  can  be  acted  upon. 

Chicago,  etc.,  R.  Co.  v.  Wiggins'  Ferry  Co.,       pi i cable  to  the  subject.    Hanley  v.  Donoghue, 
(1887)    119  U.  S.  622.  (1885)    116  U.  8.  1. 

Regulated  by  general  rules  of  pleading  and  Where  by  the  local  Jaw  of  a  state  its  high- 
evidence.  —  As  Congress  has  not  undertaken  est  courts  take  judicial  notice  of  the  laws  of 
to  prescribe  in  what  manner  the  effect  that  other  states,  the  Supreme  Court  of  the  United 
judgments  have  in  the  courts  of  the  state  States,  on  writ  of  error,  might  take  judicial 
in  which  they  are  rendered  shall  be  ascer-  notice  of  them.  Hanley  v.  Donoghue,  ( 1885 ) 
tained,  it  has  left  that  to  be  regulated  by  the  116  U.  S.  1. 
general  rules  of  pleading  and  evidence  ap- 

i.  No  Priority,  Privilege,  or  Lien.  —  Foreign  judgments  enjoy,  not  the 
right  of  priority  or  privilege  or  lien  which  they  have  in  the  state  where  they 
are  pronounced,  hut  that  only  which  the  lex  fori  gives  them  by  its  own  laws,  in 
their  character  of  foreign  judgments. 
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Cole  t\  Cunningham,  ( 1890)  133  U.  S,  112.       that   effect   on    lands    in   another    state   by 

virtue  of  the  faith  and  credit  given  to  it  by 

A  judgment  may  have  the  "  effect "  of  a  the  Constitution  and  the  Act  of  Congress 
lien  upon  all  the  lands  of  the  defendant  in  the  passed  thereunder.  Stacy  t\  Thrasher,  (1848) 
state  where  it  is  rendered,  yet  it  cannot  have       6  How.   (U.  S.)   61. 

;.  No  Execution  Without  New  Suit.  - —  No  execution  can  be  issued  upon 

judgments  rendered  in  one  state  without  a  new  suit  in  the  tribunals  of  other 

states. 

Cole  v.  Cunningham,  (1890)  133  U.  S.  112.      cial  determination  of  anything,  and  it  is  not 
in,:-  ~w«,:„:«„  a^~  ««*.  «„*  +i^  ,'„^«™««*»       an  Act  about  which  full  faith  and  credit  can 

sF£s. f FH  *rHl  esse  .a  stvsjwx  m 

state,  as  giving  it  any  validity  or  credit  else- 
An  execution  issued  on  a  judgment  in  the  *  where.    Waddill  v.  Cabell,  (1893)   21  D.  C. 
jurisdiction  where  it  is  rendered  is  not  a  judi-      004. 

k.  As  Foundation  for  a  Creditor's  Bill.  —  A  foreign  judgment  cannot 
b^  a  foundation  for  a  creditor's  bill,  but  must  be  sued  over  before  it  becomes  a 
judgment  for  the  purpose  of  any  remedy  at  law  or  in  equity. 

Claflin  v.  McDermott,    (1882)    12  Fed.  Rep,  376. 

I.  Effect  of  Discontinuance  of  Suit  in  Another  State,  —  In  per- 
mitting a  party  to  show  that  an  entry  of  discontinuance  in  a  case  in  another 
state  was  not  intended  by  the  parties  as  a  release  and  satisfaction  of  the  cause 
of  action,  but  was  the  result  of  a  promissory  agreement  on  the  pyt  of  the 
defendant  company  which  was  never  complied  with,  full  faith  and  credit  was 
not  refused  to  the  judgment  in  the  other  state.  Such  evidence  was  properly 
allowed,  not  to  contradict  the  necessary  legal  import  of  that  judgment,  but 
to  show  the  real  meaning  of  the  parties  to  that  suit  in  agreeing  upon  its 
discontinuance. 

Jacobs  t\  Marks,   (1901)    182  U.  S.  593. 

7.  Defenses  That  Kay  Be  Set  Up  in  Suit  on  Foreign  Judgment —  a.  Want  of 
Jurisdiction — (1)  In  OeneraL  —  This  clause  applies  to  the  records  and 
proceedings  of  courts  only  so  far  as  they  have  jurisdiction.  Wherever  they 
want  jurisdiction  the  records  are  not  entitled  to  credit 

Board  of  Public  Works  v.  Columbia  Col-  Opinion   of  an  attorney.  —  When  a   state 

lege,  (1873)  17  Wall.  (U.  S.)  528.  See  court  took  jurisdiction  and  entered  a  final 
also  Andrews  v.  Andrews,  (1903)  188  U.  S.  decree,  evidence  eannot  be  received  in  an 
37;  Wisconsin  v.  Pelican  Ins.  Co.,  (1888)  127  action  in  another  state  of  the  opinion  of  an 
U.  S.  291.  attorney  practicing  in  the  court  m  which  the 

decree  was  rendered,  that  the  court  erred  in 

See  also  infra,  p.  153,  Power  of  States  to  thinking  that  jurisdiction  was  conferred  upon 
Legislate  on  Remedy  —  Statute  of  IAmita-  that  court,  and  that  the  decree  sued  on  and 
turns,  offered  in  evidence  was  not  binding.     Laing 

v.  Rigney,  (1896)   100  U.  S.  542.  . 

(2)  Of  the  Parties  or  the  Subject-matter.  —  This  provision  gives  no  effect 
to  the  judgments  of  a  court  which  had  no  jurisdiction  of  the  subject-matter  or 
of  the  parties. 
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Huntington  o. '  Attrill,   (1892)    146  U.  S.  subject-matter.     The    Constitution    did   not 

685.     See  also  Thormann  v.  Frame,    (1900)  mean  to  confer  any  new  power  on  the  states, 

176  U.  S.  35(5;  Reynolds  v.  Stockton,  (1891)  but   simply   to   regulate  the   effect   of   their 

140  U.  S.  264;  Simmons  v.  Saul,  (1891)  138  acknowledged  jurisdiction  over  persons  and 

U.  S.  448.  things   within    their   territory.     It   did   not 

Thi.  .4~_  ~*v+  hMMn*  •«  :»»,„(»«,  i***  fu^  make  the  judgments  of  the  states  domestic 

%MiJaZ  n?  XT™*   in   IhSL  *  J£  judgments  to  all  intents  and  purposes,  but 

nTt,   nVTnl^^  ^131  u"^    ^  *  C-**-«' 

exercise   authority  over   the   parties  or  the       (18U0)   1W  U*  W*  llZm 

Doom  of  Divorce  Kade  In  Another  state.  —  A  decree  of  divorce  is  entitled  to  no 

faith  and  credit  whten  rendered  in  a  state  court  which  had  no  jurisdiction  because 

neither  party  had  a  domicile  in  that  state. 

Bell  *.  Bell,  (1901)  181  U.  §.  176.  See  and  consequently  the  authority  to  prohibit 
also  Streitwolf  v.  Streitwolf,  (1901)  181  U.  them  from  perpetrating  a  fraud  upon  the  law 
8. 179.  of  their  domicile  by  temporarily  sojourning 

A  state  court  may  collaterally  impeach  a  in  tnoiheLstA}^  ?n*  fchere'  wi.thout  **&** 

decree  of  divorce  made  in  another  sUte,  by  **ona  ^/.T*  '^TC^^J11^  * 

proof   that   the   court   had   no   jurisdiction,  *lvorce'  ^  Allows  that  the  South  Dakota 

even  when  the  record  purports  to  show  juris-  .*!««  ™lie? J^J™/?"1^1*,  a  2?!!? 

diction  and  the  appearance  of  the  other  party.  without  jurisdiction,  and  hence  the  due  faith 

German  8av.,  etc ,  Soc.  v.  Dormiteer,  (1904)       ffV^    ?**?.!*  *?*  Cofl.rtlt^lon  °/  tbe 
192  U   S    128  United   States  did  not  require  the  enforce- 

ment of  such  decree  in  the  state  of  Massa- 
"Aa  the  state  of  Massachusetts  had   ex-      chusetts   against  the   public   policy  of   that 
elusive    jurisdiction    over    its    citizens    con-       state  as  expressed  in  its  statutes."    Andrews 
cerning  the  marriage  tie  and  its  dissolution,      v.  Andrews,  (1903)  188  U.  S.  37. 

(3)  Facts  Necessary  to  Give  Jurisdiction.  —  The  constitutional  provision 

does  not  preclude  inquiry  into  the  jurisdiction  of  the  court  in  which  a  judgment 

is  rendered,  or  into  the  facts  necessary  to  give  such  jurisdiction. 

Simmons  v.  Saul,  (1891)  138  U.S. 448*  See  also  Thormann  <?.  Frame,  (1900)  176  U.  S. 
356. 

(4)  Record  Not  Conclusive.  —  The  jurisdiction  of  a  court  by  which  a 
judgment  is  rendered  in  any  state  may  be  questioned  in  a  collateral  proceeding 
in  another  state,  notwithstanding  the  averments  contained  in  the  record  of  the 
judgment  itself. 

Thompson  v.  Whitman,    (1873)    18  Wall.  U.  S.  294;   Henning  v.  Planters'  Ins.  Co., 

(U.  a)   457.     See  also  the  following  cases:  (1886)  28  Fed.  Rep.  444/ 

United  States.  —  German   8a v.,   etc.,   Soc.  Vermont.  —  Wood  v.  Augustins,  (1898)  70 

V.  Dormitzer,   (1904)   192  U.  S.  128;  Grover,  Vt.637. 
etc,  Sewing  Mach.  Go.  t>.  Radcliff,  (1890)  137 

(5)  Must  Be  Evidence  of  Want  of  Jurisdiction.  —  If  full  faith  and  credit 

were  denied  to  a  judgment  rendered  in  another  state  upon  a  suggestion  of 

want  of  jurisdiction,  without  evidence  to  warrant  the  finding,  the  constitutional 

requirement  would  be  enforced. 

Rogers  v.  Alabama,  (1904)   192  "U.  &  231.      tending  to  impeach  the  jurisdiction  of  the 

court   which   rendered   the   judgment,   either 
A  defense  to  an  action  on  a  judgment  ren-      as    to    the    subject-matter    or    the    person, 
dered   in  another   state  must   present   facts      L'Engle  v.  Gates,  (1896)  74  Fed.  Rep.  513. 

(6)  Service  of  Process  —  (a)  Personal  Berries  or  Voluntary  Appearance.  —  When  the 
subject-matter  of  a  suit  is  merely  the  determination  of  the  defendant's  liability, 
it  is  necessary  to  the  validity  of  the  judgment,  to  require  other  states  to  give 
it  full  faith  and  credit,  that  it  should  appear  from  the  record  that  the  defendant 
had  been  brought  within  the  jurisdiction  of  the  court  by  personal  service  of 
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process,  or  his  voluntary  appearance,  or  that  he  had  in  some  maimer  authorized 

the  proceeding. 

in  other  states,  it  has  always  been  held  that 
it  was  open  to  a  defendant,  whether  sued 
alone  or  jointly  with  others,  to  show  by  plea 
and  proof  that  he  had  not  been  served  with 
process  or  had  not  voluntarily  appeared. 
Renaud  v.  Abbott,  (1886)   116  U.  S.  287. 


Grover,  etc.,  Sewing  Mach.  Co.  i?.  Rad- 
cliffe,  (1890)  137  U.  S.  287.  See  also  Bar- 
ney v.  De  Kraft,  (1862)  6  D.  C.  363;  Ameri- 
can Tube,  etc.,  Co.  v.  Crafts,  ( 1892)  156  Mass. 
257;  Teel  t?.  Yost,  (1891)  128  N.  Y.  387; 
Sammis  v.  Wightman,  (1893)  31  Fla.  10. 

The  Act  of  Congress  enacted  under  this 
provision  has  been  restricted  in  its  applica- 
tion by  a  series  of  decisions  of  this  court 
to  judgments  of  state  courts,  when  they  had 
jurisdiction  of  the  cause  and  of  the  parties; 
and  in  actions  brought  on  such  judgments 


A  judgment  cannot  be  rendered  against  a 
nonresident  where  there  is  no  personal  ser- 
vice, except  so  far  as  the  state  rendering  it 
has  property  within  its  borders  to  satisfy  it 
by  its  own  execution.  Henning  v.  Planters' 
Ins.  Co.,   (1886)  28  Fed.  Rep.  444. 


(b)  Servioe  on  One  of  Two  Defendant!.  —  Where  there  has  been  a  joint  judgment 

against  two  persons  with  service  of  process  upon  one  only,  such  judgment  is 

entitled  to  full  faith  and  credit  in  other  states  as  against  the  defendant  upon 

whom  process  was  served,  if  the  judgment  was  valid  against  such  defendant  in 

the  state  in  which  judgment  was  given. 

been  established,  which  enforces  the  personal 
obligation  of  the  defendant  who  has  been 
served,  or  who  has  appeared  in  the  action, 
the  Act  of  Congress  requires  that  the  same 
effect  shall  be  given  to  it  in  every  other  state 
in  which  it  may  be  sued  on,  whatever  may 
be  the  rule  that  there  prevails  in  respect  to 
its  domestic  judgments.  See  also  Hanley  v. 
Donoghue,  (1885)  116  U.  S.  1. 


Renaud  v.  Abbott,  (1886)  116  U.  S.  288, 
wherein  the  court  said :  "  The  rule  that  ex- 
onerates a  defendant  actually  served  with 
process  from  the  obligation  of  a  judgment, 
because  rendered  also  against  another  who 
has  not  been  served,  and  therefore  is  not 
bound,  is  purely  technical,  and  when  by  the 
local  law,  according  to  which  such  a  judg- 
ment has  been  rendered,  a  different  rule  has 


(e)  Service  of  Process  While  Temporarily  in  the  8tate.  —  Service  of  process  was  made 

on  a  person  while  in  the  state  for  the  purpose  of  attending  the  taking  of  a 

deposition,  according  to  notice,  alleged  to  have  been  given  for  the  purpose  of 

enticing  the  defendant  into  the  state.    A  judgment  obtained  on  such  service  was 

entitled  to  full  faith  and  credit  in  another  state. 

the  chance,  which  other  acts  would  them- 
selves have  been  lawful  but  for  that  hope. 
We  assume  that  motives  may  make  a  dif- 
ference in  liability.  But  the  usual  cases 
where  they  have  been  held  to  do  so  have 
been  cases  where  the  immediate  and  expected 
effect  of  the  act  done  was  to  inflict  damage, 
and  where,  therefore,  as  a  matter  of  sub- 
stantive law,  if  not  of  pleading,  the  act  was 
thought  to  need  a  justification  (see  Aikens  v. 
Wisconsin,  (1904)  195  U.  S.  194,  204),  or 
else  where  the  intent  was  to  do  a  further  and 
unlawful  act  to  which  the  act  done  was  the 
means  (Swift  v.  U.  S.,  (1905)  196  U.  S.  375, 
396 )." 


Jaster  ».  Currie,  (1905)  198  U.  S.  146, 
wherein  the  court  said:  "It  will  be  ob- 
served that  there  was  no  misrepresentation, 
express  or  implied,  with  regard  to  anything,' 
even  the  motives  of  the  plaintiff.  The  parties 
were  at  arm's  length.  The  plaintiff  did  not 
say  or  imply  that  he  had  one  motive  rather 
than  another.  He  simply  did  a  lawful  act 
by  all  the  powers  enabling  him  to  do  it,  and 
that  was  all.  Therefore,  the  word  '  fraud ' 
may  be  discarded  as  inappropriate.  The 
question  is  whether  the  service  of  a  writ, 
otherwise  lawful,  becomes  unlawful  because 
the  hope  for  a  chance  to  make  it  was  the 
sole  motive  for  other  acts  tending  to  create 


(d)  Garnishment  Process  Against  Besident  Debtor  of  Nonresident  Defendant.  —  When  a  court 
acquired  jurisdiction  of  a  nonresident  by  trustee  or  garnishment  process  against 
a  resident  debtor  of  the  nonresident  defendant,  a  court  of  another  state  should 
give  to  the  proceedings  full  faith  and  credit 


Chicag 
175  U.  S. 


>,  etc.,  R.  Co.  «?.  Sturn,   (1899) 
399,  affirming  Cross  v.  Brown, 


174  U.  S.  710.     See  also  King  v.  Cross,   (1899) 
(1895)    19  R.  I.  220. 


(e)  Serrioe  of  Garnishment  Process  While  Temporarily  Within  the  Statr  —  Tf  there  be  a 
law  of  a  state  providing  for  the  attachment  of  a  debt,  then,  if  the  garnishee  be 


150 


Volume  IX. 


Art  IT.,  Me.  1. 


CONSTITUTION. 


'Fall  Faith  and  Credit/ 


found  in  that  state,  and  process  be  personally  served  upon  him  therein,  the 

court   thereby   acquires  jurisdiction   over  him   and   can  garnish   a  debt  and 

condemn  it,  provided  the  garnishee  could  himself  be  sued  by  his  creditor  in 

that  state,  and  such  a  judgment  is  entitled  to  full  faith  and  credit  in  the  courts 

of  another  state. 

garnishee  by  his  creditor;  and  the  court  said 
that  when  a  debt  has  been  attached  by  gar- 
nishment process  and  the  garnishee  is  with- 
out defense  to  set  up  against  the  attachment 
of  the  debt,  there  is  no  reason  why  he  should 
not  consent  to  a  judgment  impounding  the 
debt,  and  this  constitutes  no  voluntary  pay- 
ment, and  such  a  judgment  is  entitled  to  full 
faith  and  credit  in  the  courts  of  another 
state. 


Harris  t?.  Balk,  (1905)  198  U.  S.  222,  which 
was  a  case  in  which  a  resident  of  North 
Carolina  was  indebted  to  another  resident  of 
that  state,  and  while  temporarily  in  the  state 
of  Maryland  was  served  with  a  foreign  or 
nonresident  writ  of  attachment,  attaching  a 
debt  due  by  his  creditor  to  a  resident  of 
Maryland.  The  judgment  obtained  in  Mary- 
land on  such  process  was  entitled  to  full 
faith  and  credit  in  the  courts  of  North 
Carolina  as  a  defense  to  a  suit  against  the 


(f)  farrioe  on  Foreign  Corporation!.  —  When  foreign  corporations  are  sued,  the 
record  must  show  affirmatively  not  only  that  there  was  service  upon  the  agent, 
but  that  the  corporation  was  in  fact  doing  business  in  the  state.  This  latter 
fact  being  shown,  the  court  will  assume,  in  the  absence  of  proof  to  the  contrary, 
that  the  party  returned  served  as  agent  is  in  fact  a  representative  of  the 
corporation,  but  not  otherwise. 

Henning  v.  Planters'  Ins.  Co.,  (1886)  28  Fed.  Rep.  444. 

6.  Fraud.  —  The  provision  of  the  Constitution  does  not  prevent  an  inquiry 
whether  the  judgment  sued  upon  is  founded  in,  and  impeachable  for,  a  manifest 
fraud. 


Cole  v.  Cunningham,  (1890)  133  U.  S.  112. 

"All  the  subsequent  English  authorities 
concur  in  holding  that  any  foreign  judgment, 
whether  in  rem  or  in  personam,  may  be  im- 
peached upon  the  ground  that  it  was  fraudu- 
lently obtained.  •  •  •  Under  what 
circumstances  this  may  be  done  does  not  ap- 
pear to  have  ever  been  the  subject  of  judicial 
investigation  in  this  country.  It  has  often, 
indeed,  been  declared  by  this  court  that  the 
fraud  which  entitles  a  party  to  impeach  the 
judgment  of  one  of  our  own  tribunals  must 
be  fraud  extrinsic  to  the  matter  tried  in  the 
cause,  and  not  merely  consist  in  false  and 
fraudulent  documents  or  testimony  submit- 
ted to  that  tribunal,  and  the  truth  of  which 
was  contested  before  it  and  passed  upon  by 
H."    Hilton  v.  Guyot,  (1895)    159  U.  S.  206. 

The  effect  of  this  clause  and  the  Act  of 
Congress  passed  thereunder  is  that  in  the 
courts  of  other  states  the  judgment  of  a 
court  of  one  state  is  not  impeachable  except 


for  fraud  or  want  of  jurisdiction,  is  indis- 
putable proof  that  it  rests  upon  an  unan- 
swerable cause  of  action,  is  conclusive  evidence 
that  the  right  to  its  enforcement  is  wholly 
unaffected  by  any  laches  or  lapse  of  time 
which  preceded  its  rendition,  and  gives  a  right 
of  action  for  its  enforcement  subject  to  limi- 
tation and  other  laws  of  the  forum  which 
regulate,  but  do  not  deny,  unreasonably  re- 
strict, or  oppressively  burden  the  exercise  of 
that  right.  Lamb  v.  Powder  River  Live 
Stock  Co.,  (C.  C.  A.  1904)  132  Fed.  Rep.  441. 

"• Judgments  recovered  in  one  state  of  the 
Union,  when  proved  in  the  courts  of  an- 
other, differ  from  judgments  recovered  in  a 
foreign  country  in  no  other  respect  than 
that  of  not  being  re-examinable  upon  the 
merits,  nor  impeachable  for  fraud  in  ob- 
taining them,  if  rendered  by  a  court  having 
jurisdiction  of  the  cause  and  of  the  parties." 
Hanley  t?.  Donoghue,  (1885)  116  U.  S.  1. 
See  also  Wisconsin  v.  Pelican  Ins.  Co.,  (1888) 
127  U.   S.  291. 


A  Plea  that  a  Judgment  Was  Procured  by  Fraud  Was  Held  Bad  on  general  demurrer. 


Christmas  v.  Russell,  (1806)  5  Wall.  (U. 
S.)  30f>,  wherein  the  court  said:  "Subject 
to  those  qualifications,  the  judgment  of  a 
state  court  is  conclusive  in  the  courts  of  all 
the  other  states  wherever  the  same  matter 
is  brought  in  controversy.  Established  rule 
is  that  so  long  as  the  jmlirmcnt  remains  in 
force  it  is  of  itself  conclusive  of  the  right  of 


the  plaintiff  to  the  thing  adjudged  in  his 
favor,  and  gives  him  a  right  to  process, 
mesne  or  final,  as  the  case  may  be,  to  execute 
the  judgment.  *  *  •  Domestic  judg- 
ments, say  the  Supreme  Court  of  Maine,  even 
if  fraudulently  obtained,  must  nevertheless 
be  considered  as  conclusive  until  reversed  or 
set  aside.  Settled  rule,  also,  in  the  Supreme 
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Court  of  Ohio,  ia  that  the  judgment  of  an-  in  that  Bt&te  seems  to  recognise  the  principle 
other  state,  rendered  in  a  case  in  which  the  that  when  a  cause  of  action  has  been  inati- 
court  had  jurisdiction,  has  all  the  force  in  tuted  in  a  proper  forum,  where  all  matters 
that  state  of  a  domestic  judgment,  and  that  of  defense  were  open  to  the  party  sued,  the 
the  plea  of  fraud  is  not  available  as  an  judgment  is  conclusive  until  reversed  by  a 
answer  to  an  action  on  the  judgment.  Ex-  superior  court  having  jurisdiction  of  the 
press  decision  of  the  court  is  that  such  a  cause,  or  until  the  same  is  set  aside  by  a 
judgment  can  only  be  impeached  by  a  direct  direct  proceeding  in  chancery.  State  judg- 
proceeding  in  chancery.  Similar  decisions  mente,  in  courts  of  competent  jurisdiction, 
have  been  made  in  the  Supreme  Court  of  are  also  held  by  the  Supreme  Court  of  Ver- 
Massachusetts,  and  it  is  there  held  that  a  tnont  to  be  conclusive  as  between  the  parties 
party  to  a  judgment  cannot  be  permitted  in  until  the  same  are  reversed  or  in  some  man- 
equity,  any  more  than  at  law,  collaterally  ner  set  aside  and  annulled.  Strangers,  say 
to  impeach  it  on  the  ground  of  mistake  or  the  court,  may  show  that  they  Were  collusive 
fraud,  when  it  is  offered  in  evidence  against  or  fraudulent;  but  they  bind  parties  and 
him  in  support  of  the  title  which  was  in  privies.*'  See  also  Maxwell!?.  Stewart,  (1874) 
issue  in  the  cause  in  which  it  was  recovered.  22  Wall.  (U.  S.)  77. 
Whole  current  of  decisions  upon  the  subject 

c.  Judgment  Not  Responsive  to  Issues.  —  The  full  faith  end  credit 
demanded  is  dnly  that  faith  and  credit  which  the  judicial  proceedings  had  in 
the  other  state  in  and  of  themselves  require.  It  does  not  demand  that  a  judg- 
ment rendered  by  a  court  which  has  jurisdiction  of  the  person  but  which  is  in. 
no  way  responsive  to  the  issues  tendered  by  the  pleadings,  and  is  rendered  in 
the  actual  absence  of  the  defendant,  must  be  recognized  as  valid  in  the  courts 
of  any  other  state. 

Reynolds  v.  Stockton,   (1891)    140  U.  S.  264. 

d.  Effect  of  Discharge  in  Insolvency  Proceedings.  —  A  judgment 
creditor  who  has  re-sued  his  judgment  in  the  court  of  another  state,  and  also 
joined  in  insolvency  proceedings  in  the  state  in  which  the  original  judgment 
was  obtained,  under  which  insolvency  proceedings  the  debtor  obtained  his 
discharge,  cannot  maintain  suit  on  the  judgment  obtained  in  the  other  state 
court 

Brest  i).  Smith,  (1860)  5  Bias.  (U.  S.)  62,  The    creditor    having  voluntarily    subjected 

4   Fed.   Cas.    No.    1,843.     See   also   Clay  V.  himself  to  the  jurisdiction  of  tlfat  state,  the 

Smith,  (1830)  3  Pet.  (U.  S.)  411.  judgment  was  subject  to  the  judicial  author- 
ity of  that  state,  and  the  creditor  was  bound 

An  action  on  a  judgment  obtained  in  a  by  the  subsequent  action  of  the  courts  of  that 

state  court  by  a  nonresident  of  that  state  state,   whether   he    resided   in   the   state   or 

cannot  be  maintained  against  a  plea  of  dis-  not.    Davidson  t>.  Smith,  (1860)   1  Bias.  (U. 

charge  under  the  insolvent  laws  of  that  state.  S.)  346,  7  Fed.  Cas.  No.  3,608. 

e.  Against  Public  Policy  of  State  in  Which  Action  on  Judgment 
Brought.  —  A  state  court,  in  sustaining  a  demurrer  to  a  complaint  in  a  cause 
of  action  based  upon  the  decision  and  judgments  of  the  courts  of  another  Btate, 
and  upon  the  statutes  of  that  state,  has  not  failed  to  give  full  faith  and  credit 
to  the  laws  and  judgments  of  that  state  and  its  courts,  when  the  courts  of  the 
state  in  which  the  suit  is  brought  hold  that  no  cause  of  action  is  set  forth  in 
the  pleading  and  that  it  is  against  the  public  policy  of  the  state  to  permit  an 
action  for  such  a  purpose* 

Finney  v.  Guy,  (1903)  180  U.  S.  340. 

8.  Power  of  States  to  Legislate  on  Remedy  —  a.  In  General.  —  There  is  no 
clause  in  the  Constitution  which  restrains  the  right  in  each  state  to  legislate 
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upon  the  Temedy  in  suits  on  judgments  of  other  states  exclusive  of  all  inter- 
ference with  their  merits. 

Bacon  v.  Howard,  (1857)  20  How.  (U.  S.)  25.  See  also  Matter  of  Perkins,  (1852)  2 
CnL  434. 

6.  Statute  of  Limitations —  (1)  Limitation  Governed  by  Lex  Fori.  — 
There  is  no  direct  constitutional  inhibition  upon  the  states,  nor  any  clause  in 
the  Constitution  from  which  it  can  be  even  plausibly  inferred,  that  the  states 
may  not  legislate  upon  the  remedy  in  suits  upon  the  judgments  of  other  states, 
exclusive  of  all  interference  with  their  merits.  It  being  settled  that  the  statute 
of  limitations  may  bar  recoveries  upon  foreign  judgments;  that  the  effect  in- 
tended to  be  given  under  our  Constitution  to  judgments  is  that  they  are  con- 
clusive only  as  regards  the  merits;  the  common-law  principle  then  applies  to 
suits  upon  them,  that  they  must  be  brought  within  the  period  prescribed  by 
the  local  law,  the  lex  fori,  or  the  suit  will  be  barred. 

M'Elmoyle  t>.  Cohen,   (1839)    13  Pet   <U.      the  Urn  forty  and  is  controlled  by  the  legis- 
ts)   328.     See  also  Alabama  State  Bank  v.      lation  of  the  state  in  which  the  action  is 


Dfclton,  (I860)  9  How.  (U.  S.)  628;  Ran-  brought,  as  construed  by  the  highest  court 
dolph  t?.  King,  (1867)  2  Bond  (U.  S.)  104,  of  that  state,  even  if  the  legislative  act  or  the 
20  Fed.  Cas.  No.  11,660.  judicial  construction  differs  from  that  pre- 


As  construed  by  highest  court  of  the  state.     ^HS  ^TU^tzM  lea'u  V^lo* 
-The  limitation  of  actions  is  governed  by      ern  TbL  °°*  *  PM*r»  <189d)  162  U'  S'  829' 

May  Be  Pleaded  by  ttoekkoMir  to  an  Order  for  Assessment.  —  A  state  court  made  an 
order  for  an  assessment  in  a  proceeding  to  which  the  corporation  was  a  party 
but  to  which  a  certain  stockholder  was  not.  In  an  action  brought  by  a  receiver 
in  another  state  in  the  name  of  the  company  to  recover  the  sum  supposed  to 
be  due  under  the  assessment,  the  stockholder  had  the  right  to  plead  the  statute 
of  limitations,  and  the  court,  in  sustaining  that  defense,  did  not  deny  to  the 
order  for  the  assessment  the  full  faith  and  credit  to  which  it  was  entitled. 

Great  Western  Tel.  Co.  *  Purdy,  (1896)  162  U.  S.  386. 

(2)  Cannot  Cut  Off  Right  of  Action  on  Foreign  Judgment.  —  A  statute 

which  enacted  that  "  no  action  shall  be  maintained  on  any  judgment  or  decree 

rendered  by  any  court  without  this  state  against  any  person  who,  at  the  time 

of  the  commencement  of  the  action  in  which  such  judgment  or  decree  was  or 

shall  be  rendered,  was  or  shall  be  a  resident  of  this  state,  in  any  case  where 

the  cause  of  such  action  would  have  been  barred  by  any  act  of  limitation  of  d 

this  state,  if  such  suit  had  been  brought  therein,"  was  held  to  be  unconstitutional 

as  affecting  the  right  of  a  plaintiff  to  enforce  a  judgment  obtained  in  another 

state  which  was  valid  in  that  state  and  conclusive  between  the  parties  in  all 

her  tribunals. 

Christmas  v.  Russell,  (1866)  6  Wall.  (TJ.         A  statute  of  a  state  which  bars  action 

S.)   301,  wherein  the  court  said:     "Instead  against  its  residents  upon  judgments  of  other 

of  being  a  statute  of  limitations  in  any  sense  states  founded  upon  causes  of  action  which 

known   to   the  law,   the  provision   in   legal  were  barred  by  statutes  of  limitations  of  the 

effect  is  but  an  attempt  to  give  operation  to  state  which  enacted  the  law,  but  which  were 

the  statute  of  limitations  of  that  state  in  all  not  barred  by  the  statutes  of  the  state  where 

the  other  states  of  the  Union  by  denying  the  the  judgments  were  rendered,  does  not  accord 

efficacy  of  any  judgment  recovered  in  another  full  faith  and  credit  to  the  records  and  judi- 

state  against   a   citizen   of   Mississippi    for  cial  proceedings  of  those  states,  and  is  uncon- 

any  cause  of  action  which  was  barred  in  her  stitutional  and  void.     Keyaer  17.  Lowell,   (C. 

tribunals  under  that  law."  O.  A.  1902)  117  Fed.  Rep.  400. 
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(3)  Must  Give  a  Reasonable  Time.  —  While  the  states  have  the  power  and 
right  to  prescribe  the  times  within  which  actions  may  be  brought  against  their 
citizens  upon  judgments,  as  well  as  upon  other  causes  of  action,  it  is  always 
conditioned  that  such  statutes  must  allow  a  reasonable  time  to  enforce  rights 
of  action  in  the  state  of  their  enactment,  that  they  may  not  lawfully  strike 
down  the  right  of  action  by  destroying  or  denying  all  remedy  for  its  enforce- 
ment, and  that  they  may  not  repeal  or  nullify  the  provisions  of  the  Constitution 
of  the  United  States  and  of  the  Act  of  Congress. 

Keyser  v.  fewell,  (C.  C.  A.  1902)  117  Fed.  A  single  period  cannof  be  fixed  for  all  cases, 

ReP'400-  because   what   would    be   reasonable   in  one 

A    ,.    ..    ..  . .  .      .  ?,ft8S  °f  cases  would  be  entirely  unreasonable 

A  limitation   is   unreasonable  which  does  in   another.     Each    limitation   must,   there- 

not,  before  the  bar  takes  effect,  afford  full  fore,  be  separately  judged  in  the  light  of  the 

opportunity  for  resort  to  the  courts  for  the  circumstances  surrounding  the  class  of  cases 

enforcement  of   the   rights   upon   which   the  to  which  it  applies,  and,  if  the  time  is  rea- 

limitation   is  intended  to  operate,  and  this  sonable  in  respect  of  the  class,  it  will  not  be 

opportunity   must  be  afforded  in  respect  of  adjudged  unreasonable  merely  because  it  is 

existing    rights    of   action   after   they   come  deemed  to  operate  harshly  in  some  particular 

within  the  present  or  prospective  operation  or  exceptional  instance;  as  where  the  person 

of  the  statute,  and  in  respect  of  prospective  against  whose  right  the  limitation  runs  is 

rights   after  they   accrue.     "It  is   usual   in  under  some  disability,  out  of  the  state,  or 

prescribing  periods   of  limitation   to  adjust  unavoidably  prevented  from  suing  within  the 

the  time  to  the  special  nature  of  the  righta  time    prescribed."     Lamb   v.    Powder   River 

ot  action  to  be  affected,  the  situation  of  the  Live  Stock  Co.,  (C.  C.  A.  1904)  132  Fed.  Rep. 

parties,  and  other  surrounding  circumstances.  442. 

Twe-ysar  Batata.  —  A  state  statute  declared  that  upon  judgments  obtained  in 
any  court  out  of  the  limits  of  the  state  actions  should  be  commenced  within 
two  years  after  the  passage  of  the  Act  and  not  afterwards.  It  was  held  that 
this  statute  was  valid  under  the  Act  of  Congress  passed  pursuant  to  this  con- 
stitutional provision,  and  applicable  to  a  case  where  the  person  against  whom 
the  judgment  was  given  became  a  citizen  of  the  state  upon  the  veiy  day  on 
which  he  was  sued  upon  the  judgment. 

Alabama  State  Bank  v.  Dalton,  (1850)  9  How.  (U.  S.)  522. 

(4)  Time  Action  Accrues  Not  a  Federal  Question.  —  The  question  at  what 
time  a  cause  of  action  accrues,  within  the  meaning  of  a  state  statute  of  limita- 
tions, is  not  a  federal  question,  but  a  local  question,  upon  which  the  judgment 
of  the  highest  court  of  the  state  cannot  be  reviewed  by  the  Supreme  Court  of 
the  Cnited  States. 

Great  Western  Tel.  Co.  r.  Party,  (1896)    162  U.  S.  329. 


9.  Judgments  im  Particular  Cases  Conclusive  Yd  So* —  a.  Rkal  Estate  Sub- 
ject to  Control  of  State  in  Which  Located.  —  In  an  action  brought  in 
tie  rate  of  Xew  York  against  an  executrix,  in  which  it  was  alleged  that  the 
*^?*.'t  was  indebted  to  the  plaintiff  for  certain  trust  moneys  which  he  had 
f9-T.T-rv*i.  and  that  he  had  conveyed  to  his  executrix  certain  real  estate  in 
T-r.rj*-i#*-  under  such  circumstances  as  to  cause  the  deed  to  be  void  as  against 
p"*>-*"JT-  e!?.im.  judgment  was  rendered  that  plaintiff  recover  the  trust  money 
aid  '}-*:  -}.*  deed  to  the  executrix  be  declared  void  as  against  plaintiffs  claim. 
5?~-f.  f-^rrr^r.t  «h<v*!d  be  considered  binding  on  the  chirrs  of  Tennessee  so  far 

ishs  y-iie&ted  the  right  of  the  plaintiff  to  recover  as  creditor  of  the  estate. 
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By  the  terms  of  the  judgment  no  provision  whatever  was  made  for  its  enforce- 
ment as  against  the  executrix  in  respect  of  the  real  estate.  No  conveyance  was 
directed,  nor  was  there  any  attempt  in  any  way  to  exert  control  over  her  in 
view  of  the  conclusion  that  the  court  announced.  Direct  action  upon  the  real 
estate  was  certainly  not  within  the  power  of  the  court,  and  as  it  did  not  order 
the  executrix  to  take  any  action  with  reference  to  it,  and  she  took  none,  the 
courts  of  Tennessee  were  not  obliged  to  surrender  jurisdiction  to  the  courts  of 
New  York  over  real  estate  in  Tennessee,  exclusively  subject  to  its  laws  and  the 
jurisdiction  of  its  courts. 

Carpenter  v.  Strange,  (1891)   141  U.  S.  106. 

b.  Law  of  Descent  or  Transmission  of  Land.  —  A  law  of  a  state  in 
whioh  land  is  situated  controls  and  governs  its  transmission  by  will  or  its 
passage  in  case  of  intestacy,  and  a  court  in  a  state  in  which  land  is  situated  is 
not  controlled  by  a  decree  of  a  court  in  any  other  state  deciding  that  the  land 
passed  by  the  law  of  that  state  and  not  according  to  the  law  of  the  state  in  which 
the  land  is  situated. 

Clarke  v.  Clarke,  (1900)    178  U.  S.  186. 

c.  Pbobate  of  Will.  —  The  probate  of  a  will  in  one  state  must  be  deemed 
conclusive  so  far  as  that  state  is  concerned,  and  the  will  held  sufficient  to  pass 
all  property  which  can  be  there  transferred  by  a  valid  instrument  of  that  kind, 
but  such  probate  does  not  take  the  place  of  provisions  necessary  to  its  validity 
as  a  will  of  real  property  in  other  states,  if  they  are  wanting.  Its  validity  as 
such  will  in  other  states  depends  on  its  execution  in  conformity  with  their  laws ; 
and  if  probate  there  be  also  required,  such  probate  must  be  had  before  it  can  be 
received  as  evidence. 

Robertson  V.  Pickrell,    (1883)    100  U.   S.  will  and  not  bound  from  the  production  of 

Ml.  the  probate  to  find  in   favor  of  the  party 

Evidence  of  probate  of  a  will  of  lands.-  producing  it,  it  is  entitled  to  no  more  credit 

When  a  Rt*t*  law  doos  not  mulcP  tho  nrobate  in  the  court8  of  another  »tate  where  there  is 

•fTwffl^S^  no  ™\« ,aw  *»£"*•  ^**  «*|  rke 

MnaA  ;«  *u~  ~.»~+..  ~t  ♦»,«*  .*»+„   k«+  ;«  ~»»        8Ucn  a  document  good  evidence  under  the  laws 

ffiJft.'EM K^SMJ ?K  -«? -»*  &Fy * "*-■ (1825)  ,0 

they  are  at  liberty  to  find  for  or  against  the      ^neat-  iu.  b.)  405. 

d.  Ancillary  Probate  Judgment.  —  A  judgment  in  a  probate  proceeding 
which  was  merely  ancillary  to  probate  proceedings  in  another  state  ordering  the 
residue  of  the  estate  to  be  assigned  to  the  legatee  and  discharging  the  executor 
from  further  liability,  does  not  prevent  a  creditor,  a  nonresident  of  the  state  in 
which  the  judgment  was  rendered,  from  setting  up  his  claim  in  the  state  probate 
court  having  the  primary  administration  of  the  estate. 

Borer  v.  Chapman,  (1887)  119  U.  S.  599. 

e.  Relating  to  Marriage  and  Divorce —  (1)  In  General.  —  The  Con- 
stitution of  the  United  States  confers  no  power  whatever  upon  the  government 
of  the  United  States  to  regulate  marriage  in  the  states,  or  its  dissolution. 

Andrews  v.  Andrews,  (1903)  188  U.  S.  32.  See  also  supra,  p.  149,  Want  of  Jurisdiction 
—  Of  the  Parties  or  the  Subject-matter  —  Decree  of  Divorce  Made  in  Another  State. 
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w fiiU  faith  and  Credit."  CONSTITUTION.  Art.  It.,  Me.  1. 

(2)  Decree  of  Separation*  —  A  married  woman  filed  a  bill  in  an  Illinois 
court,  praying  for  a  decree  that  she  was  living  apart  from  her  husband  without 
her  fault  and  that  the  husband  provide  for  the  separate  maintenance  of  the 
complainant  and  the  Bupport  of  the  children.  Pending  the  suit  a  document 
waa  filed  by  the  husband,  in  part  reciting,  without  collusion :  "  I  do  hereby 
stipulate  that  the  plaintiff,  at  the  time  of  the  commencement  of  this  suit,  was 
living,  and  ever  since  has  been  living,  separate  and  apart  from  her  husband, 
without  her  fault,  and  may  take  a  decree  with  my  consent  for  such  sum  as  may 
be  reasonable  and  just  for  her  separate  maintenance."  After  a  reference  to  a 
master  to  take  evidence,  a  decree  was  finally  entered  that  the  court  "  doth  find 
that  the  said  complainant,  at  the  time  of  the  commencement  of  this  suit,  was 
living,  and  ever  since  that  time  has  lived,  and  is  now  living,  separate  and 
apart  from  her  husband,  the  said  defendant,  without  her  fault,  and  that  the 
equities  of  this  cause  are  with  the  complainant"  The  decree  was  entitled  to 
full  faith  and  credit  in  an  action  subsequently  brought  by  the  husband  in 
another  state,  and  conclusively  operated  to  prevent  the  same  separation  from 
constituting  a  wilful  desertion  by  the  wife  of  the  husband. 

Harding  17.  Harding,   (1905)    108  U.  S.  317. 

(3)  Decree  of  Alimony.  —  The  requirement  as  to  full  faith  and  credit  to 
be  given  to  a  judgment  of  a  court  of  another  state  refers  to  judgments  made 
debts  of  record,  not  examinable  upon  the  merits,  and  does  not  refer  to  such 
judgments  as  may  be  modified  from  time  to  time  by  order  or  decree,  as  in  the 
case  of  allowances  for  alimony. 

Lynde  t\  Lynde,  (1901)  181  U.  S.  186. 

f.  In  Actions  Between  Foreign  Corporations.  —  A  state  statute,  as 
construed  by  the  state  courts,  excluding  foreign  corporations  from  suing  upon 
judgments  obtained  in  another  state,  is  not  objectionable  as  denying  to  those 
judgments  full  faith  and  credit 

Anglo   American   Provision    Co.   v.   Davis  *     *    *    in  one  of  the  following  cases  only: 

Provision  Co.  No.  1,   (1903)    191  U.  S.  374,  *     *     *     3.    Where  the  cause  of  action  arose 

affirming  (1902)    169  N.  Y.  509,  in  which  it  within  the  state/'  is  not  invalid  under  this 

was  held  that  a  statute  providing  that  "an  clause  as  denying  the  right  of  action  on  a 

action  against  a  foreign  corporation  may  be  foreign  judgment  in   a  case  in   which  both 

maintained   by   another  foreign  corporation,  parties  are  foreign  corporations. 

g.  Confession  of  Judgment.  —  Though  a  confession  of  judgment  upon  a 
note,  with  warrant  of  attorney  annexed,  in  favor  of  the  holder,  is  in  conformity 
with  state  law  and  usage  as  declared  by  the  highest  court  of  the  state  in  which 
the  judgment  is  rendered,  the  judgment  when  sued  on  in  another  state  may 
be  collaterally  attacked  upon  the  ground  that  the  party  in  whose  behalf  it  was 
rendered  was  not  in  fact  the  holder  because  not  the  real  owner  of  the  note, 
without  doing  violence  to  this  clause. 

National  Exch.  Bank  v.  Wiley,   (1904)   195  U.  8.  265. 

h.  Consent  Judgment.  —  When  it  is  the  general  rule  that  a  consent  decree 
has  the  same  force  and  effect  as  a  dearee  in  invi&vm,  the  same  effect  must  be 
given  to  such  a  decree  in  the  courts  of  another  state. 

Harding  v.  Harding,  (1905)    198  U.  S.  335. 
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Art  IV.,  mo.  1.  CONS  TITUTION.  •'  Full  Faith  and  Credit." 

i.  Taxing  Succession  on  Money  Indefinitely  on  Deposit.  —  A  state 
succession  tax  statute  imposes  a  tax  upon  the  transfer  of  any  property,  real  or 
personal,  when  the  transfer  is  by  will  or  intestate  law  of  property  within  the 
state  and  the  decedent  was  a  nonresident  of  the  state  at  the  time  of  his  death. 
Taxing  under  this  statute  money  which  had  been  on  deposit  an  indefinite  time, 
after  the  whole  succession  had  been  taxed  in  the  state  in  which  the  testator 
resided,  does  not  deny  full  faith  and  credit  to  the  judgment  taxing  the 
inheritance  in  the  other  state. 

Blaekstone  v.  Miller,   (1903)    188  U.  S.  203. 

j.  Poweb  to  Enjoin  Enfokchment  of  Foreign  Judgments. — The  courts 
of  one  state  have  no  jurisdiction  to  enjoin  the  enforcement  of  judgments  at  law 
obtained  in  another  state,  when  the  same  reasons  assigned  for  granting  the 
restraining  order  were  passed  upon  on  a  motion  for  a  new  trial  in  the  action 
at  law  and  the  motion  denied.  "  This  jurisdiction  will  be  exercised  where  to 
enforce  a  judgment  recovered  is  against  conscience,  and  where  the  applicant 
had  no  opportunity  to  make  defense,  or  was  prevented  by  accident,  or  the  fraud 
or  improper  management  of  the  opposite  party,  and  without  fault  on  his  own 
part" 

Embury  v.  Palmer,  (1882)  107  U.  S.  13. 

fc.  Enjoining  Prosecution  of  Attachments  in  Another  State.  —  A 
decree  of  the  Supreme  Court  of  Massachusetts,  restraining  citizens  of  that 
state  from  the  prosecution  of  attachment  suits  in  New  York,  brought  by  them 
for  the  purpose  of  evading  the  laws  of  their  domicile,  and  with  intent  to  avoid 
the  effect  of  their  creditors'  assignment  so  far  as  the  property  attached  was 
concerned,  was  not  void  as  taking  away,  in  violation  of  the  Constitution,  rights 
and  interests  gained  by  the  attachments  in  New  York,  when  ^he  attachment 
suits  had  not  gone  to  judgment,  and  the  assignees  in  insolvency  had  proceeded 
with  due  diligence  as  against  these  creditors,  citizens  of  Massachusetts,  who 
were  seeking  to  evade  the  laws  of  their  own  state. 

CMle  t\  Cunningham,   (1890)   133  U.  S.  134. 

in  Jurisdiction  of  Stoukb  Cotjbt  of  Uvitid  States.  —  The  Supreme 
Court  of  the  United  States  has  jurisdiction  under  this  clause  when  a  state 
Supreme  Court  has  decided  against  the  effect  which  it  was  claimed  proceedings 
in  another  state  had  by  the  law  and  usage  in  that  state. 

Green  v.  Van  Buskirk,  (1868)  7  Wall.  (U.  relied  on.    Great  Western  Tel.  Co.  v.  Purdy, 

S.)     145.      See    also    Andrews    v.    Andrews,  (1896)  162  U.  S.  335. 

(1903)   188  U.  S.  28;  Crapo  v.  Kelly,  (1872)  T,  o    .   .    .    .  ..       .         ,         ._ 

ir  Wall    rr    s  \   AQi  "  a  8tftte  court,  m  an  action  to  enforce  the 

*  ai     K^'      '  original  liability  under  the  law  of  another 

This  provision   does  not   require  the    Su-  state,   passes   upon   the  nature   of   that   lia- 

prwne  Court  of  the  United  States  to  assume  Mlity  and  nothing  else,  the  Supreme  Court 

jurisdiction  of  a  case  for  the  purpose  of  giv-  °f  .the  United   States  cannot  review   its  de- 

ing  effect  to  a  judgment  obtained  by  a  state  ciaion;  but  if  the  state  court  declines  to  give 

against  a  citizen  of  another  state  in  the  courts  full  faith  and  credit  to  a  judgment  of  another 

of  the  state  suing,  when  the  suit  was  of  such  state,  because  of  its  opinion  as  to  the  nature 

a  nature  that  the  Supreme  Court  could  not  of  tlie  cause  of  action  on  which  the  judgment 

have  taken  original  jurisdiction.     Wisconsin  was  recovered,  the  federal  court,  in  determin- 

v.  Pelican  Ins.  Co.,  (1888)  127  U.  S.  293.  inff  whether  full  faith  and  credit  have  been 

given  to  that  judgment,  must  decide  for  itself 

The  Supreme  Court  most  judge  fox  itself  the  nature  of  the  original  liability.    Hunting- 

of  the  true  nature  and  effect  of  the  order,  ton  v.  Attrill,  (1892)  146  U.  S.  684. 
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ARTICLE  IV.,  SECTION  2. 

"  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states." 

I.  Not  Applicable  to  Acts  of  Individuals,  159. 
II.  Nature  of  Privileges  and  Immunities,  159. 

1.  In  General,  159. 

2.  Privileges  Belonging  to  Citizenship \  160. 

3.  Right  to  Hold  Real  and  Personal  Property ;  160. 

4.  Privilege  of  Voting  and  Being  Voted  For,  161. 

5.  Privileges  Enjoyed  by  Citizens  in  Their  Own  States,  161. 

6.  Of  Citizens  of  State  Whose  Laws  Are  Complained  of  ,  161. 

a.  In  General,  161. 

b.  Taxing  Debt  Held  by  Resident  upon  Nonresident,  161. 

c.  Prohibiting  Assignment  to  Secure  Collection  by  Foreign  Attachment, 

162. 

III.  Who  Are  Citizens,  162. 

1.  Corporations  as  Citizens,  162. 

2.  Regulating  or  Prohibiting  Foreign  Corporations  Doing  Business  in  the 

State,  163. 
0.  In  General,  163. 

b.  When  Engaged  in  Interstate  Commerce,  165. 

c.  When  Engaged  as  Agencies  of  National  Government,  165. 

3.  Free  Negroes  as  Citizens  Before  Adoption  of   Thirteenth  Amendment, 

165. 

4.  Residents  in  Unorganized  Terrttortes  and  Indian  Reservations,  165. 

IV.  Legislation  Affecting  Privileges  and  Immunities,  166. 

1.  Construction  to  Give  Operation  to  Statute,  166. 

2.  State  Taxation,  166. 

a.  Discriminating  Tax  on  Sales  by  Nonresidents,  166. 

b.  Uniform  Tax  on  Sales  by  Residents  and  Nonresidents,  169 

c.  Taxation  of  Property  of  Nonresident^  170. 

d.  Discrimination  as  to  Collateral  Inheritance  Taxes,  171. 

e.  Methods  of  Assessing  and  Collecting  Taxes,  171. 

3.  Discriminating  in  Favor  of  Residents  of  the  County,  171. 

4.  Regulating  and  Prohibiting  Sale  of  Intoxicating  Liquors,  172. 

5.  Keeping  Liquors  in  Possession  for  Another,  172. 

6.  Requiring  Bond  on  Sale  of  Foreign  Goods,  172. 

7.  Regulating  Use  of  Common  Property  of  the  State,  173. 

a.  In  General,  173. 

b.  Fish  and  Game  Laws,  173. 

(\\  In  General,  173. 
00  Oyster  Laws,  173. 

(a)  Prohibiting  Planting  and  Taking  Oysters,  173. 

(b)  Prohibiting  Buying  and  Selling  Oysters  in  a  State, 

174. 

c.  Prohibiting  Nonresidents  Grazing  Cattle,  174. 

8.  Right  to  Sue,  174. 

a.  In  General,  174. 

b.  Right  to  Enforce  a  Liability,  174. 

c.  Right  of  Nonresident  to  Sue  Nonresident,  175. 

(i)  In  General,  175. 

(2)  Right  of  Nonresident  to  Sue  Foreign  Corporation,  175. 
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d.  Attachment  Against  Nonresidents,  176. 

( 1)  In  General,  176. 

(2)  Attachment  of  Property  of  Nonresident,  176. 
9.  Service  of  Process,  176. 

10.  Requiring  Security  for  Costs,  177. 

11.  Statute  of  Limitations,  177. 

12.  Giving  Resident  Creditors  Priority,  177. 

a.  /«  General,  177^ 

£.  Requiring  Deposit  for  Security  of  Resident  Creditors,  178. 
•13.  <£(?£/  /*  /fo#  Property  as  Trustee,  178. 

14.  Assignee  for  Benefit  of  Creditors  to  Be  a  Resident \  179. 

15.  Recording  Assignments  for  Benefit  of  Creditors,  179. 

16.  Discriminating  Against  Individuals  Transacting  Insurance,  179. 

17.  Right  of  Dower,  179. 

18.  Communal  Rights  of  Property  in  Louisiana,  180. 

19.  Regulating  Practice  of  Medicine,  180. 

20.  Regulating  Practice  of  Dentistry,  181. 

.    21.  Discrimination  in  Favor  of  Local  Freight  Rates,  181. 

22.  Discriminating  Wharfage  Rates,  181. 

23.  Prescribing  Fees  of  Harbor  Master,  181. 

24.  Prohibiting  Persons  from  Assuming  Title  of  Port  Warden,  181. 

25.  Inspection  of  Vessels  of  Nonresidents,  182. 

26.  Capias  Against  Nonresident,  182. 

27.  Tax  on  Emigrant  Agents,  182. 

28.  Legislation  Against  Diseased  Animals,  182. 

29.  Settlement  of  Insane  Pauper,  182. 

30.  Sale  of  Pistols,  183. 

31.  Sequestrating  Property  of  Alien  Enemy  During  Insurrection,  183. 

32.  Slaves  Voluntarily  Taken  into  a  Free  State,  183. 

33.  Right  to  Purchase  and  Export  Slaves,  184. 

I  Not  Applicable  to  Acts  or  Individuals.  —  This  clause  merely  secures 
and  protects  the  right  of  a  citizen  of  one  state  of  the  United  States  to  pass  into 
any  other  state  of  the  Union  for  the  purpose  of  engaging  in  lawful  business,  to 
acquire  and  hold  property,  to  maintain  actions  in  the  courts  of  that  state,  and 
to  be  exempt  from  taxes  and  excises  not  imposed  by  the  state  on  its  citizens, 
free  from  all  discriminations  —  such  discriminations  being  made  by  the  state 
in  its  capacity  of  a  sovereign  —  but  does  not  apply  to  acts  of  individuals. 

U.  S.  v.  Morris,   (1903)    126  Fed.  Rep.  323. 

II  Hattjke  or  Privileges  akd  Immunities  —  1.  In  General.  —  The  term  is 
to  be  confined  to  those  privileges  and  immunities  of  citizens  which  are  in  their 
nature  fundamental,  which  belong  of  right  to  the  citizens  of  all  free  govern- 
ments, and  which  have  at  all  times  been  enjoyed  by  the  citizens  of  the  several 
states  which  compose  this  Union,  from  the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  They  may  all  be  comprehended  under  the  following 
general  heads:  protection  by  the  government;  the  enjoyment  of  life  and 
liberty,  with  the  right  to  acquire  and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety,  subject  nevertheless  to  such  restraints 
as  the  government  may  justly  prescribe  for  the  general  good  of  the  whole. 
The  right  of  a  citizen  of  one  state  to  pass  through  or  to  reside  in  any  other 
state,  for  purposes  of  trade,  agriculture,  professional  pursuits,  or  otherwise; 
to  claim  the  benefit  of  the  writ  of  habeas  corpus;  to  institute  and  maintain 
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actions  of  any  kind  in  the  courts  of  the  state;  to  take,  hold,  and  dispose  of 
property,  either  real  or  personal ;  and  an  exemption  from  higher  taxes  or  impo- 
sitions than  are  paid  by  the  other  citizens  of  the  state,  may  be  mentioned  as 
some  of  the  particular  privileges  and  immunities  of  citizens  which  are  clearly 
embraced  by  the  general  description  of  privileges  deemed  to  be  fundamental ; 
to  which  may  be  added  the  elective  franchise,  as  regulated  and  established 
by  the  laws  or  constitution  of  the  state  in  which  it  is  to  be  exercised.  These, 
and  many  others  which  might  be  mentioned,  are,  strictly  speaking,  privileges 
and  immunities. 


Corfield  v.  Coryell,  (1823)  4  Wash.  (U. 
6.)  371,  6  Fed.  Cas.  No.  3,230.  See  alBO  U. 
S.  v.  Anthony,  (1873)  11  Blatchf.  (U.  S.) 
200,  24  Fed.  Caa.  No.  14,459;  Chambers  v. 
Church,  (1884)  14  R.  I.  399. 

The  foregoing  definition  was  approved  in 
.  Slaughter-House  Cases,   (1872)    16  Wall.  (U. 
6.)    97,  in  commenting  on   Corfield  v.   Cor- 
yell, (1823)  4  Waah.  (U.  S.)  371. 

Bat  as  to  the  right  of  suffrage,  see  infra, 
Privilege  of  voting  and  being  voted  for. 

The  words  "  privileges  and  immunities  "  re- 
late to  the  rights  of  persons,  places,  or  prop- 
erty. Magill  v.  Brown,  (1833)  16  Fed.  Cas. 
No.  8,952. 

Privileges  and  immunities  are  synonymous 
terms.  Privilege  signifies  a  peculiar  advan- 
tage, exemption,  ;immunity;  immunity  signi- 
fies exemption,  privilege.    McGuire  v.  Parker, 


(1880)  32  La.  Ann.  833.    See  also  Campbell 
v.  Morris,  (1797)  3  Har.  &  M.  (Md.)  554. 

Clause  in  Articles  of  Confederation.  —  The 
purpose  of  this  provision  is  the  same  and  the 
privileges  and  immunities  intended  are  the 
same  as  appear  in  the  fourth  of  the  articles 
of  the  old  Confederation  declaring  '*  that  the 
better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  the  people 
of  the  different  states  in  this  Union,  the  free 
inhabitants  of  each  of  these  states,  paupers, 
vagabonds,  and  fugitives  from  justice  ex- 
cepted, shall  be  entitled  to  all  the  privileges 
and  immunities  of  free  citizens  in  the 
several  states;  and  the  people  of  each  state 
shall  have  free  ingress  and  regress  to  and 
from  any  other  state,  and  shall  enjoy  therein 
all  the  privileges  of  trade  and  commerce,  sub- 
ject to  the  same  duties,  hnpositions,  and  re- 
strictions as  the  inhabitants  thereof  respec- 
tively." Slaughter-House  Cases,  (1872)  16 
Wall.  (U.  S.)  75. 


2.  Privileges  Belonging  to  Citizenship.  —  No  privilege  are  secured  by  this 
clause  except  those  which  belong  to  citizenship.  Rights  attached  by  the  law 
to  contracts,  by  reason  of  the  place  where  such  contracts  are  made  or  executed, 
wholly  irrespective  of  the  citizenship  of  the  parties  to  those  contracts,  cannot 
be  deemed  "  privileges  of  a  citizen,"  within  the  meaning  of  the  Constitution. 


Conner  v.  Elliott,  (1855)  18  How.  (U.  S.) 
593.  See  also  Norfolk,  etc.,  R.  Co.  v.  Penn- 
sylvania, (1890)  136  U.  S.  118;  Pembina 
Consol  Silver  Min.,  etc.,  Co.  v.  Pennsylvania, 
(1888)  125  U.  S.  186;  Paul  t?.  Virginia, 
(1868)  8  Wall.  (U.S.)  180. 

Privileges  are  personal.  —  The  privileges 
and  immunities  guaranteed  to  the  citizens  in 


the  several  states  are  annexed  to  their  status 
of  citizenship.  They  are  personal  and  may 
not  be  assigned  or  imparted  by  them  or  any 
of  them  to  any  other  person,  natural  or  arti- 
ficial, and  a  corporation  cannot  claim  privi- 
leges and  immunities  on  the  strength  of  the 
citizenship  of  the  corporators.  Slaughter  v. 
Com.,  (1866)   13  Gratt,  (Va.)  767. 


3.  Eight  to  Hold  Seal  and  Personal  Property.  —  This  clause  secures  and  pro- 
tects the  right  to  acquire  personal  property  and  to  take  and  hold  real  estate. 


Ward  v.  Maryland,  (1870)  12  Wall.  (U. 
S.)  430,  reversing  (1869)  31  Md.  283.  See 
also  Mason  v.  West  Branch  Boom  Co.,  (1858) 
3  Wall.  Jr.  (C.  C.)  252,  16  Fed.  Cas  No. 
9,232;  Campbell  v.  Morris,  (1797)  3  Har.  & 
M.  (Md.)   554. 

Exemption  from  law  of  alienage.  —  Among 
the  privileges  of  the  citizens  of  every  state 
is  that  of  exemption  from  the  law  of  alienage 


though  not  born  in  the  state ;  and  every  body 
of  private  persons  united  or  oorporated  has 
the  franchise  and  immunity  of  enjoying 
estates  in  succession;  these  are  exemptions 
from  the  rigor  of  the  common  law,  which  the 
citizens  of  other  states  may  enjov  in  one 
state  as  fully  as  the  citizens  of  that  state. 
Magill  r.  Brown,  (1833)  16  Fed.  Cas.  No. 
8.052.  See  also  Blake  v.  McClung,  (1898) 
172  U.  S.  256. 
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4.  Privilege  of  Voting  and  Being  Voted  For.  —  The  privilege  of  voting  and 
being  voted  for  in  another  state  is  not  given  by  this  clause. 

Chickasaw    Constitution,     (1857)     8    Op.  becomes  a  resident  thereof  shall  exercise  the 

Atty.-Gen.   300.     See  also   Ward  v.  Morris,  right  of  suffrage  or  become  eligible  to  office. 

(1799)  4  Har.  &  M.  (Md.)  340.  It  has  never  been  supposed  that  regulations 

of  that  character  materially  interfered  with 

A  state  may,  by  rule  uniform  in  its  opera-  the  enjoyment  by  citizens  of  each  state  of  the 
tion  as  to  citizens  of  the  several  states,  re-  privileges  and  immunities  secured  by  the  Con- 
quire  residence  within  its  limits  for  a  given  stitution  to  citizens  of  the  several  states, 
time  before  a  citizen  of  another  state  who  Blake  v.  McClung,  (1898)   172  U.  S.  256. 

5.  Privileges  Enjoyed  by  Citizens  in  Their  Own  States.  —  The  privileges  and 

immunities  secured  to  the  citizens  of  each  state  in  the  several  states,  by 

this  provision,  are  those  privileges  and  immunities  which  are  common  to 

the  citizens  in  the  latter  states  under  their  constitution  and  laws  by  virtue  of 

thtir  being  citizens.     Special  privileges  enjoyed  by  citizens  in   their  own 

states  are  not  secured  in  other  states  by  this  provision.     It  was  not  intended 

by  the  provision  to  give  to  the  laws  of  one  state  any  operation  in  other  states. 

Paul  v.  Virginia,  (1868)  8  Wall.  (U.  S.)  citizen  is  not  entitled  to  have  enforced  in  the 
180.  courts  of  the  state  all  the  rights  of  whatever 

a  ««.  +A  s-  «^4  «~».:.„,4  *^  ^™  ^  ~u;„„«r.  kind  which  he  might  be  possessed  of  under 

A  state  is  not  required  to  give  to  citizens  ..     ,  -  th        *    where  he  resides     Rev- 

of  another  state  any  higher  privileges  than  ™*  J  T cLS?    ^7i  ^rl     «T'       ^ 

those  given  to  its  own  citizensf  and  a  foreign  nolds  *'  Geftr*  (1867)  2fl  Conn'  183' 

6.  Of  Citizens  of  State  Whose  Laws  Are  Complained  of —  a.  In  General.  — 
This  provision  did  not  create  those  rights  which  it  calls  privileges  and  im- 
munities of  citizens  of  the  United  States.  It  threw  around  them  no  security 
for  the  citizen  of  the  state  in  which  they  were  claimed  or  exercised.  Nor  did 
it  profess  to  control  the  power  of  the  state  governments  over  the  rights  of  its 
own  citizens.  "  Its  sole  purpose  was  to  declare  to  the  several  states,  that 
whatever  those  rights,  as  you  grant  or  establish  them  to  your  own  citizens,  or 
as  you  limit  or  qualify  or  impose  restrictions  on  their  exercise,  the  same, 
neither  more  nor  less,  shall  be  the  measure  of  the  rights  of  citizens  of  other 
states  within  your  jurisdiction." 

Slaughter-House    Cases,    (1872)    16   Wall.  and  laws.     McKane  v.  Durston,   (1894)    153 

(U.  S.)    77.     See  Live  Stock  Dealers,  etc.,  U.  S.  687. 
Assoc,  v.  Crescent  City  Live  Stock  Landing, 

etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed.  This  clause  was  intended  to  secure  citizens 

Cas.  No.  8,408.  of  one  state  against  discriminations  made  by 

The  protection  designed  by  this  clause  has  ™*"  2^V*^rf«™.  T.fS 

no  application  to  thl  citizens  of  the  state  and.  n<*  J»  secure  the  citizens  of  any  state 

»k«Tl  i™  «tL  ^wJLi*4«li   **      T)rr.Am*n  „  against  discriminations  made  by  their  own 

whose  laws  are  complained  of.     Bradwell  v.  aPn4.A  •     *„„rv.  ^*  i.u~  -:*;..„—  ~*  «4.v.„„  -*.„*.„*. 

Illinois,  (1872)  16  Wall.   (U.  S.)   138.  8tat*  ,n  faV°r  °f  ^e  Clt]^  °f  °the*  8^8' 

iiuuvio,  \ioi*/  *«  tt«ii.   \v.  «/     «/  nor  to  secure  one  class  of  citizens  against  dis- 

This  provision  does  not  make  the  privileges  criminations  made  between  them  and  another 

and  immunities  enjoyed  by  the  citizen  of  one  class  of  citizens  of  the  same  state.     Com.  v. 

state,  under  the  constitution  and  laws  of  that  Griffin,  (1842)  3  B.  Mon.  (Ky.)  208,  holding 

state,  the  measure  of  the  privileges  and  im-  that  the   clause   did  not   prohibit   Kentucky 

munities  to  be  enjoyed  as  of  right  by  a  citi-  from  providing,  by  appropriate  penalty,  the 

zen  of  another  state  under  its  constitution  importation  of  slaves  by  her  own  citizens. 

6.  Taxing  Debt  Held  by  Resident  upon  Nonresident.  —  The  Con- 
stitution does  not  prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its  resident 
citizens,  a  debt  held  by  him  upon  a  resident  of  another  state,  and  evidenced 
by  the  bond  of  the  debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate 
situated  in  the  state  in  which  the  debtor  resides,  so  long  as  the  state,  by  its 
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laws,  prescribing  the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the 
legitimate  authority  of  the  Union,  or  violate  any  right  recognized  or  secured 
by  the  Constitution  of  the  United  States. 

Kirtland  v.  Hotcbkiss,    (1879)    100  U.   S,  his   domicile  the   situs    of    such    obligation, 

498.  while  at  the  same  time  taxing  like  securities 

A  state  may  tax  negotiable  public  eecuri-  actually  within  the  stete  which  are  owwd  by 

tie!  borate  stock  etc    which  have  an  act-  r*»d*nte  <*   ******  ***»•     Western   Assur. 

^sUrouLid^th;  •feaT^ttS  %&  &  *  Hallid**  <C'  C'  *  1903>  »  **  **' 

that  the  owner  is  a  resident  of  the  state  and  • 


c.  Prohibiting  Assignment  to  Sbcure  Collection  by  Foreign  Attach- 
ment. —  A  state  statute,  the  purpose  of  which  is  to  secure  to  laborers  within 
the  commonwealth  the  benefit  of  the  exemption  laws  of  the  state,  and  to  prevent 
assignment  of  claims  for  the  purpose  of  securing  their  collection  against  laborers 
outside  of  the  state,  is  not  obnoxious  to  this  clause. 

of  the  state  for  wages,  and  further  providing 
that  no  person  can  be  "  charged  as  garnishee 
on  account  of  wages  due  from  him  to  a  de- 
fendant in  his  employ  for  the  last  thirty  days' 
service,  provided  such  employee  is  the  head 
of  a  family  and  a  resident  of  this  state,"  were 
invalid.  Such  statutes  result  in  exempting 
all  those  single  men  residents,  etc.,  whose 
wages  are  attempted  to  be  seized  under  pro- 
cess of  a  foreign  court,  while  they  leave  un- 
exempt  those  whose  wages  are  garnished 
under  process  of  the  Missouri  courts. 


Sweeny  v.  Hunter,  (1891)  145  Pa.  St.  364. 
But  see  In  re  Flukes,  (1900)  157  Mo.  127, 
wherein  it  was  held  that  Missouri  statutes 
subjecting  any  person  to  fine  and  imprison- 
ment, who  sends  out  of  the  state,  etc.,  any 
note,  etc.,  account,  etc.,  for  the  purpose  of 
instituting  any  suit  thereon  in  a  foreign 
jurisdiction  against  a  resident  of  the  state, 
for  the  purpose  of  having  execution,  attach- 
ment, garnishment,  etc.,  issued  in  sueh  suit, 
or  upon  a  judgment  rendered  in  such  suit, 
against  the  wages  of  a  resident  of  the  state, 
and  having  such  process  served  upon  any  cor- 
poration subject  to  the  processes  of  the  courts 
of  the  state,  which  is  indebted  to  a  resident 


See  infra,  under  the  Fourteenth  Amend* 
ment. 


in.  Who  Are  Citizens  —  1.  Corporations  as  Citizens.  —  Corporations  are 
not  citizens  within  the  meaning  of  this  clause.  The  term  "  citizens  "  as  there 
used  applies  only  to  natural  persons,  members  of  the  body  politic  owing 
allegiance  to  the  state,  not  to  artificial  persons  created  by  the  legislature  and 
possessing  only  the  attributes  which  the  legislature  has  prescribed. 


Paul  t?.  Virginia,  (1868)  8  Wall.  (U.  S.) 
177.     See  also  the  following  cases: 

United  States.  —  Blake  v.  McClung,  (1898) 
172  U.  S.  259;  Norfolk,  etc.,  R.  Co.  v.  Penn- 
sylvania, (1890)  136  U.  S.  118;  Railroad 
Tax  Cases,   (1882)    13  Fed.  Rep.  747. 

Illitwis.  —  Barnes  v.  People,  (1897)  168 
111.  426. 

Indiana.  —  Maloy  v.  Madget,  (1874)  47 
Ind.  241. 

Kentucky.  —  Phoenix  Ins.  Co.  v.  Com., 
(1868)  5  Bush  (Ky.)  68. 


Louisiana.  —  State  v.  Hammond  Packing 
Co.,  (1903)   110  La.  180. 

Vermont  —  Hawley  v.  Hurd,  (190Q)  7fc 
Vt.  124. 

Though  citizens  under  jurisdiction  clause. 
—  This  provision  is  not  for  corporate  bodies, 
which  are  citizens  in  no  sense  except  for  re- 
dress of  grievances  in  the  courts  of  the  Union. 
In  them  they  are  such  by  judicial  construc- 
tion. Baltimore,  etc.,  Tel.  Co.  V.  Delaware, 
etc.,  Tel.,  etc.,  Co.,  (1885)  7  Houst  (Del.) 
279. 


A  Corporation  Does  Hot  Hays  the  Bights  of  Its  Personal  Members,  and  cannot  invoke  the 

provision  of  this  section  which  gives  to  the  citizens  of  each  state  the  privileges 

and  immunities  of  the  citizens  of  tho  several  states. 

and  that  the  members  of  a  corporation  were 
to  be  regarded  as  individuals  carrying  on 
business  in  their  corporate  name  and  there- 
fore entitled  to  the  privileges  of  citizens  in 
matters  of  contract,  it  is  very  clear  that  they 
must  at  the  same  time  take  upon  themselves 
the  liabilities  of  citizens  and  be  bound  by 
their  contracts  in  like  manner.     The  result 


Waters-Pieroe  Oil  Co.  v.  Texas,  (1900)  177 
TJ.  S.  45. 

A  corporation  is  not  a  citizen  within  the 
meaning  of  this  clause.  If  the  principle  that 
in  a  question  of  jurisdiction  the  court  might 
look  to  the  character  of  persons  composing  a 
corporation  were  held  to  embrace  contracts, 
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of  this  would  be  to  make  a  corporation  a 
mere  partnership  in  business,  in  which  each 
stockholder  would  be  liable  to  the  whole  ex- 
tent of  his  property  for  the  debts  of  the  cor- 
poration; and  he  might  be  sued  for  them,  in 
any  state  in  which  he  might  happen  to  be 
found.  The  clause  of  the  Constitution  re- 
ferred to  certainly  never  intended  to  give  to 
the  citizens  of  each  state  the  privileges  of 
citizens  in  the  several  states,  and  at  the  same 
time  to  exempt  them  from  the  liabilities 
which  the  exercise  of  such  privileges  would 


bring  upon  individuals  who  were  citizens  of 
the  state.  This  would  be  to  give  the  citizens 
of  other  states  far  higher  and  greater  privi- 
leges than  are  enjoyed  by  the  citizens  of  the 
state  itself.  Besides,  it  would  deprive  every 
state  of  all  control  over  the  extent  of  cor- 
porate franchises  proper  to  be  granted  in  the 
state;  and  corporations  would  be  chartered 
in  one,  to  carry  on  their  operations  in 
another.  Augusta  Bank  v.  Earle,  (1839) 
13  Pet.  (U.  S.)  580. 


Vo  Exception  Exists  in  Favor  of  National  Banks  to  the  rule  that  a  corporation  is 
not  a  citizen  within  the  meaning  of  this  clause. 
Hawley  v.  Hurd,  (1900)   72  Vt.  124. 

2.  Begulating  or  Prohibiting  Foreign  Corporations  Doing  Business  in  the  State 

—  a.  In  General.  —  A  state  statute  which  provides  that  no  foreign  corpora- 
tion which  does  not  invest  or  use  its  capital  in  the  state  shall  have  an  office  or 
offices  in  that  state,  for  the  use  of  its  officers,  stockholders,  agents,  or  employees, 
unless  it  shall  first  have  obtained  an  annual  license  so  to  do,  doee  not  conflict 
this  provision. 


Tjith 


Pembina  Consol.  Silver  Min.,  etc.,  Co.  t>. 
Pennsylvania,  (1888)  125  U.  S.  182.  See  also 
Waters-Pierce  Oil  Co.  v.  Texas,  (1900)  177 
U.  S.  45;  Norfolk,  etc.,  R.  Co.  v.  Pennsyl- 
vania (1890)  136  U.  S.  118;  Home  Ins.  Co. 
V.  Davis,  (1874)  29  Mich.  238;  Stanhilber  v. 
Mutual  Mill  Ins.  Co.,  (1890)   76  Wis.  285. 

See  also  Foreign  Corporations,  8  Fed.  Stat. 
Annot.  522. 

There  can  be  no  question  of  the  validity 
of  a  state  statute  which  makes  it  unlawful 
for  any  corporation  to  do  or  attempt  to  do 
any  business  or  to  own  or  acquire  any  prop- 
erty in  the  state  without  first  complying  with 
the  provisions  of  the  statute.  Jones  v. 
Mutual  Fidelity  Co.,  (1903)  123  Fed.  Rep. 
532. 

A  state  has  power  to  subject  to  taxation 
bonds  actually  in  the  state  owned  by  a  cor- 


poration created  by  the  laws  of  a  foreign 
country  which  is  doing  business  in  the  state 
by  virtue  of  its  compliance  with  the  law  re- 
quiring that  it  shall,  as  a  condition,  protect 
the  contracts  it  shall  make  with  residents  of 
the  state,  by  the  deposit  of  securities  in  the 
hands  of  a  statutory  trustee.  Western  Assur. 
Co.  v.  Halliday,  (C.  C.  A.  1903)  126  Fed.  Rep. 
259. 

While  for  jurisdictional  purposes  a  corpora- 
tion is  considered  a  citizen  of  the  state  creat- 
ing it,  yet  it  is  not  regarded  as  having  the 
rights  of  an  actual  citizen  anywhere  else,  and 
a  state  statute  imposing  upon  foreign  insur- 
ance companies,  sued  upon  a  policy,  twelve 
per  cent,  on  the  amount  sued  for  under  the 
policy,  and  attorney's  fees,  does  not  violate 
this  clause.  Berry  v.  Mobile  L.  Ins.  Co., 
(1878)  1  Tex.  L.  J.  157,  3  Fed.  Cas.  No. 
1,358. 


OonditUns  Unit  Be  Compiled  with.  —  Tho  insurance  business,  for  example,  cannot 
be  carried  on  in  a  state  by  a  foreign  corporation  without  complying  with  all 
the  conditions  imposed  by  the  legislation  of  that  state.  So  with  regard  to 
manufacturing  corporations,  and  all  other  corporations  whose  business  is  of  a 
local  and  domestic  nature,  which  would  include  express  companies  whose 
business  is  confined  to  points  and  places  wholly  within  the  state. 

Crutcher  v.  Kentucky,  (1891)  141  U.  S.  59, 

A  New  York  statute  providing  that  "it 


6hall  not  be  lawful  for  any  person  to  act 
within  this  state,  as  agent  or  otherwise,  in 
receiving  or  procuring  application  for  in- 
surance in,  or  in  any  manner  to  aid  in  trans- 
acting the  insurance  business  of,  any  company 
or  association,  not  incorporated  under  the 
laws  of  this  state,  until  he  has  procured  a 
certificate  from  the  comptroller,  that  the 
eompany  or  association,  .for  which  he  acts, 
has  complied  with  all  the  provisions  of  this 


Act,"  is  valid.     People  v.  Imlay,   (1855)   20 
Barb.  (N.  Y.)  68. 

The  conditions  imposed  may  be  reasonable 
or  unreasonable ;  they  are  absolutely  within 
the  discretion  of  the  legislature.  Hartford 
F.  Ins..  Co.  v.  Raymond,  (1888)  70  Mich.  501. 

It  cannot  matter  that  the  charter  of  the 
corporation  declares  that  it  may  do  business 
in  other  states.  Such  a  provision  can  only 
operate  as  an  authority  to  the  company  to 
do  so  on  such  terms  as  other  states  might 
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prescribe;  as  a  state  cannot  enact  laws  regu- 
lating the  action  of  persons,  the  title  to  prop- 
erty, or  the  effect  of  contracts,  outside  its 
limits.  Cincinnati  Mut.  Health  Assur.  Co. 
17.  Rosenthal,  ( 1870)  55  111.  00. 

Deposit  of  state  bonds.  —  A  state  statute 
which  enacts  that  no  insurance  company  not 
incorporated  under  the  laws  of  the  state  pass- 
ing the  statute  shall  carry  on  its  business 
within  the  state  without  previously  obtaining 
a  license  for  that  purpose,  and  that  it  shall 
not  receive  such  license  until  it  has  deposited 
with  the  treasurer  of  the  state  bonds  of  a 
specific  character  to  an  amount  varying  from 
thirty  to  fifty  thousand  dollars,  according  to 


the  extent  of  the  capital  employed,  is  not  in  ■ 
conflict  with  that  clause  of  the  Constitution 
of  the  United  States  which  declares  that  "  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in 
the  several  states."  List  v.  Com.,  (1888)  118 
Pa.  St.  327. 

Privilege   tax   on   foreign  corporations. — 

The  state  has  the  power  and  right  to  im- 
pose upon  corporations  chartered  by  other 
states  a  tax  for  the  privilege  of  transacting 
business  in  such  state,  though  no  such  burden 
be  imposed  upon  like  corporations  chartered 
by  its  own  legislature.  Com.  r.  Milton, 
(1851)   12  B.  Mon.  (Ky.)  212. 


There  Ii  He  Doubt  of  the  Fewer  of  the  State  to  Prohibit  Foreign  Insurance  Companies  from 
doing  business  within  its  limits.  The  state  can  impose  such  conditions  as  it 
pleases  upon  the  doing  of  any  business  by  those  companies  within  its  borders, 
and  unless  the  conditions  be 'complied  with  the  prohibition  may  be  absolute. 


Allgeyer  v.  Louisiana,  (1897)  165  U.  S. 
583. 

See  infra.  Discriminating  Against  Individ- 
uals Transacting  Insurance,  p.  170. 

Prohibition  must  be  clearly  expressed.—* 
"  Although  it  would  be  competent,  by  legisla- 
tion, to  invalidate  in  our  courts  an  insurance 
contract  made  in  good  faith  in  another  state 


on  property  located  here,  it  would  be  so  con- 
trary to  the  comity  which  has  been  observed 
between  the  states,  that  such  an  intention 
will  not  be  imputed  to  the  lawmaker,  unless 
the  language  used  so  clearly  expresses  that 
purpose  as  to  bear  no  other  reasonable  in- 
terpretation." Columbia  F.  Ins.  Co.  v.  Kin- 
yon,  (1874)  37  N.  J.  L.  36. 


'  The  Correlative  Power  to  Revoke  or  Recall  a  Permission  is  a  necessary  consequence  of 
the  main  power.  A  mere  license  by  a  state  is  always  revocable,  and  the  power 
to  revoke  can  only  be  restrained,  if  at  all,  by  an  explicit  contract  upon  good 
consideration  to  that  effect 

Doyle  v.  Continental  Ins.  Co.,  (1876)  04  U.  S.  540. 

Statutes  Regulating  the  Agencies  of  companies  not  incorporated  by  the  state  are 
valid. 


Ducat  v.  Chicago,  (1870)  10  Wall.  (U.  S.) 
410.  See  also  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, (1870)  10  Wall.  (U.  S.)  573,  as  to 
an  English  association  which  has  the  attri- 
butes of  an  American  corporation. 

Prohibiting  nonresidents  acting  as  agents 
for  foreign  insurance  companies.  —  A  Ver- 
mont statute  which  provides  that  the  license 
issued  to  a  foreign  insurance  corporation 
shall  limit  it  in  doing  business  to  "  lawfully 
constituted  and  licensed  resident  agents "  is 
valid  and  binding  on  the  company  in  its  cor- 
porate entity  and  cannot  be  less  so  on  the 
agents  of  the  company.  Cook  v.  Howland, 
(1902)   74  Vt.  396. 

Tax  on  insurance  agents.  —  An  Illinois 
statute  which  imposes  a  tax  upon  an  agent  of 
insurance  companies  established  in  other 
states  of  $2  upon  every  $100  of  premiums 
he,  as  such  agent,  receives  on  policies  issued 
by  the  companies,  is  valid.  Corporations 
have  no  situs  in  states  as  citizens  of  the 
state  creating  them,  and  when  they  enter 
other  states  to  do  business  and  make  profits, 
a  discrimination  can  be  rightfully  made  be- 
tween them  and  domestic  corporations  of  the 


same   character. 
48  111.  173. 


Ducat  v.  Chicago,    (1868) 


A  Kentucky  statute  imposing  a  tax  on 
agents  of  any  insurance  company  not  char- 
tered by  the  legislature  of  Kentucky,  on  all 
premiums  received  within  the  state,  is  valid. 
Phoenix  Ins.  Co.  v.  Com.,  (1868)  5  Bush 
(Ky.)   68. 

A  New  Jersey  statute  imposing  a  special 
tax  of  two  and  one-half  per  cent,  upon  the 
gross  amount  received  as  premiums  for  in- 
surance in  that  state,  by  nonresident  individ- 
uals or  companies  incorporated  by  the  laws 
of  the  state,  is  not  a  violation  of  this  clause 
as  applied  to  the  business  of  the  nonresident 
insurance  companies.  Totem  v.  Wright, 
(1852)  23  N.  J.  L.  440. 

Tax  on  express  agents.  —  A  Kentucky  stat- 
ute providing  "that  it  shall  not  be  lawful, 
after  the  first  day  of  May,  1860,  for  any 
agent  of  any  express  company,  not  incor- 
porated by  the  laws  of  this  commonwealth, 
to  set  up,  establish,  or  carry  on  the  business 
of  transportation  in  this  state,  without  first 
obtaining  a  license  from  the  auditor  of  public 
accounts  to  carry  on  such  business,"  is  not 
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void  as  discriminating  against  nonresidents.  any    rights    appertaining   to    citizenship    in 

Woodward  v.  Com.,  (Ky.  1887)  7  S.  W.  Rep.  another  state,   it   is   by   its  sanction,  either 

614,   in   which   case  the  court   said:      "The  express  or  implied.     It  may  forbid  its  pres- 

Constitution   of   the  United   States   declares  ence  altogether;  and  it  therefore  follows,  of 

that  '  the  citizens  of  each  state  shall  be  en-  course,  that  it  may  impose  such  restrictions 

titled  to  all  the  immunities  of  citizens  in  the  as  it  chooses,  provided  they  are  not  open  to 

several  states.'     But  a  corporation  is  but  a  constitutional  objection.     The  '  immunities ' 

creature  of  the  local  law.     It  has  no  abso-  secured  by  the  organic  law  to  the  citizen  of 

lute  right  of  recognition   in  any  state  save  one  state  in  the  other  states  are  such  privi- 

that  of  its  creation.     It  has  no  extraterri-  leges  as  are  common  to  the  citizens  of  the 

torial  operation,  save  by  comity.    The  validity  latter  states   under  their  laws,  and   do  not 

of  its  action,  the  exercise  of  any  right  what-  embrace  special  privileges  created  by  his  local 

ever  by  it,  indeed,  even  the  recognition  of  its  law  and  enjoyed  by  him  at  home.    Nor  does 

existence,   in  any  other  state,   depend   alto-  the  term  '  citizen,'  as  used  in  the  Constitu- 

gether    upon    its    will    and    consent.      One  tion,  include  corporations.    This  is,  therefore, 

state  cannot  force  its  artificial  creature  into  not  a  case  where  a  state  has  imposed  a  burden 

another.    If  it  could,  it  would  thereby  trans-  upon  the  citizens  of  another  state  not  borne 

port  its  laws  for  the  government  of  another  by  its  own." 
equal  state.     If  the  corporation  be  accorded 

b.  When  Engaged  in  Interstate  Commerce.  —  See  Exceptions  as  to 
Corporations  Engaged  in  Interstate  and  Foreign  Commerce,  8  Fed.  Stat. 
Annot.  523. 

c.  When  Engaged  as  Agencies  of  National  Government.  —  In  the 

pursuit  of  business  authorized  by  the  government  of  the  United  States,  and 

under  its  protection,  the  corporations  of  other  states  cannot  be  prohibited  or 

obstructed  by  any  state. 

Stockton  v.  Baltimore,  etc,  R.  Co.,  (1887)  sary  timber  and   iron  in  any  state  of  the 

32  Fed.  Rep.  14,  wherein  the  court  said:     "If  Union."       See    also    Huffman     v.     Western 

Congress    should    employ    a    corporation    of  Mortg.,  etc.,  Co.,    (1896)    13  Tex.  Civ.  App. 

shipbuilders  to  construct  a  man-of-war,  they  170. 
would  have  the  right  to  purchase  the  neces- 

3.  Free  Hegroet  as  Citizem  Before  Adoption  of  Thirteenth  Amendment.  — 

A  negro  whose  ancestors  were  imported  into  this  country  and  sold  as  slaves 
cannot  become  a  member  of  the  political  community  formed  and  brought  into 
existence  by  the  Constitution  of  the  United  States,  and  as  such  become  entitled 
to  all  the  rights  and  privileges  and  immunities  granted  by  that  instrument  to 
the  citizen. 

Dred  Scott  V.  Sandford,    (1856)    19  How.  Smith,    (1822)    1  Litt.    (Ky.)    326;   State  V. 

(U.  S.)  403.  Claiborne,  (1838)  Meigs  (fenn.)  331. 

Held  to  have  been  citizens,  in  Citizenship,  An  Arkansas  statute  prohibiting  the  im- 

(1862)     10    Op.    Atty.-Gen.    382;    Smith    v.  migration  and  settlement  of  free  negroes  or 

Moody,    (1866)    26  Ind.  299;   Walsh  v.  Lai-  persons  of  color  into  the  state  is  not  in  con- 

lande,    (1873)    25   La.    Ann.    188;    State    v.  flict  with  this  ciaU8e,  as  free  negroes  or  free 

Manuel,  (1838)  4  Dev.  &  B.  L.  (20  N.  Car.)  persons  of  color  are  not  citizens  within  its 

20-  meaning.    Pendleton  v.  State,  (1844)  6  Ark. 

Held  not  to  have  been  citizens,  in  Amy  v.  509. 

4.  Residents  in  Unorganized  Territories  and  Indian  Reservations. —  This  clause 

is  a  limitation  upon  the  powers  of  the  states,  and  in  no  wise  affects  the  pow^r 

of  Congress  over  the  unorganized  territories  and  Indian  reservations. 

McFadden  t>.  Blocker,  (1900)  3  Indian  Ter.  Residents  in  Indian  country.  — A  statute 

227,  holding  that  an  Arkansas  statute  ex-  providing  that  in  all  final  judgments  against 
tended  over  the  Indian  Territory  by  an  Act  any  person  residing  in  the  Indian  country 
of  Congress  by  which,  as  to  mortgages  ex-  west  of  the  state  or  contiguous  thereto,  a 
ecuted  by  nonresidents,  a  lien  could  only  be  capias  may  be  issued  against  the  defendant, 
created  as  against  strangers  by  the  mort-  does  not  conflict  with  this  clause,  as  the 
gagee  taking  possession  of  the  mortgaged  Tndian  country  west  of  the  state  is  not  one 
property,  was  held  to  be  valid.  of  the  states  or  territories  of  the  Union.    Sut- 

ton v.  Hays,  (1856)   17  Ark.  462. 
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IV.  Legislation  Aftsctivo  Privileges  afd  IntTOiTDSS  —  1.  Construction 
to  Give  Operation  to  Statute.  —  If  a  privilege  or  immunity  has  been  by  the  state 
conferred  upon  its  citizens,  and  not  in  terms  upon  the  citizens  of  other  states, 
such  privilege  and  immunity  is  not  for  that  reason  declared  yoid,  but  the  pro- 
tecting arm  of  the  Constitution  is  thrown  around  the  citizens1  of  every  other 
state  who  thus  are  embraced  within  the  privilege  granted.  The  converse  of 
the  proposition  is  this,  that  when  a  state  has  sought  to  impose  a  burden  upon 
citizens  of  other  states  not  imposed  upon  citizens  of  its  own  state,  such  effort 
is  always  held  to  be  void. 


Matter  of  Johnson,  (1903)  139  Cal.  538, 
Wherein  the  court,  referring  to  the  case  of 
Blake  v.  McClung,  (1898)  172  U.  S.  239, 
said:  "Here,  then,  in  precise  terms,  and 
from  the  highest  court  of  our  land,  charged 
with  the  duty  of  construing  our  governmental 
law,  it  is  declared  that  tne  purpose  of  the 
constitutional  guaranty  is  to  confer  and  com- 
municate all  privileges  which,  may  thus  be 
granted  by  a  state  to  its  own  citizens,  a  rule 
of  construction  obviously  radically  different 
from  that  which  would  strike  down  an  im- 
munity granted  by  a  state  to  Its  own  citizens, 
because  in  terms  such  immunity  had  not  been 
conferred  upon  citizens  of  all  the  states.  It 
is  unnecessary  that  a  statute  should  so  ex- 
pressly provide.  The  Constitution  itself  be- 
comes a  part  of  the  law.  And  this,  in  giving 
operation  to  that  constitutional  provision,  is 
what  the  courts  have  always  done.  They 
have  never  stricken  down  the  immunity  and 
the  privilege  which  a  state  may  have  ac- 
corded to  its  own  citizens.  They  have  never 
annulled  the  exemption.  They  have  always 
construed  the  law  so  as  to  relieve  the  citizens 
of  other  states,  and  place  all  upon  equal 
footing.  Thus  in  Vermont,  where  a  statute 
exempted  certain  personal  property  of  resi- 
dents, but  did  not  so  exempt  the  like  property 


of  nonresidents,  the  tax  upon  the  latter,  not 
the  exemption  upon  the  former,  was  adjudged 
void,  so  that  nonresidents  should  enjoy  the 
equal  right  of  exemption.  (Sprague  V. 
Fletcher,  ( 1896)  69  Vt.  69. )  And  in  Massachu- 
setts, where  the  state  law  required  every  cor- 
poration to  retain  and  pay  to  the  state 
one-fifteenth  of  all  dividends  payable  to 
stockholders  residing  outside  the  state,  the 
Supreme  Court  of  Massachusetts  in  like  man- 
ner adjudged  the  burden  void,  and  extended 
the  exemption  to  all  citizens  of  sister  states. 
(Oliver  v.  Washington  Mill*,  (1866)  11 
Allen  (Mass.)  268.)  And  by  the  Supreme 
Court  of  Alabama  the  section  of  the  statute 
imposing  a  tax  upon  slaves  belonging  to  resi- 
dents of  other  states  higher  than  that  imposed 
upon  slaves  belonging  to  citizens  of  the  state 
Was  adjudged  void  only  as  to  the  burden.  And 
for  further  instances  reference  may  be  made 
to  Wiley  v.  Parmer,  (1848)  14  Ala.  627; 
Fecheimer  t?.  Louisville,  (1886)  84  Ky.  306; 
McGuire  v.  Parker,  (1880)  32  La.  Ann.  832; 
State  v.  Insurance  Com'ra,  (1896)  37  Fla. 
664;  Roby  v.  Smith,  (1891)  131  Ind.  342; 
Shirk  v.  La  Fayette,  (1892)  62  Fed.  Rep. 
857;  Black  v.  Seal.  6  Houst.  (Del.)  641; 
Davis  t>.  Pierse,  7  Minn.  13. 


8.  State  Taxation  — &  Discriminating  Tax  on  Sales  by  Nonresidents.  — 
A  state  statute  prohibiting  persons  not  permanent  residents  from  selling, 
offering  for  sale,  or  exposing  for  sale  within  a  certain  district  of  the  state  any 
goods  whatever  other  than  agricultural  products  and  articles  manufactured  in 
the  state,  either  by  card,  sample,  or  other  specimen,  or  by  Written  or  printed 
trade  list  or  printed  catalogue,  whether  such  persons  be  the  makers  or  manu- 
facturers or  not,  without  first  obtaining  a  license  so  to  do  on  payment  of  an 
amount  higher  than  that  required  of  resident  merchants,  imposes  ft  discriminat- 
ing tax  and  is  repugnant  to  this  clause. 


Ward  t\  Maryland,  (1870)  12  Wall.  (U. 
8.)  424,  reversing  (1869)  31  Md.  283.  See 
also  Union  Nat.  Bank  v.  Chicago,  (1871)  3 
Bi88.  (U.  S.)  82,  24  Fed.  Cas.  No.  14,374. 
But  see  fiears  i\  Warren  County,  (1871)  36 
Ind.  267,  wherein  it  was  held  that  an  Indiana 
Statute  which  requires  a  license  foe  to  be 
paid  by  traveling  merchants  and  peddlers  who 
are  not  residents  of  the  state  is  not  in  conflict 
with  this  clause.  And  to  the  same  effect  see 
Beall  V.  State,   (1835)   4  Blackf.   (Ind.)    107. 

If  a  state  legislature  framed  the  provisions 
of  a  statute  which  relate  to  merchants  and 


sample  merchants  with  the  intention  to  dis- 
criminate against  nonresidents  in  favor  of 
residents,  and  against  goods  in  other  states 
sold  by  sample,  in  favor  of  goods  held  within 
the  state  for  sale,  and  it  they  succeeded  in 
this  intention  by  legislation  having  that 
practical  effect,  such  provisions  are  null  and 
void.  Ex  p.  Thornton,  (1882)  12  Fed.  Rep. 
547. 

A    municipal    ordinance    designating    the 
license    fee   to   be    paid    by    distilleries    and 
breweries,  and  the  depots  or  agencies  in  the 
city   of   all    brewers    and   distillers   and   all 
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wholesale  dealers  iti  malt  liquors,  in  provid- 
ing that  "  the  terms  of  this  ordinance,  how- 
ever, shall  not  apply  to  any  resident  engaged 
in  the  wholesale  business  of  bottling,  or 
bottling  and  vending  bottled  beer,"  is  invalid 
for  discriminating  in  favor  of  residents  as 
against  nonresidents,  and  discriminating  in 
favor  of  residents  who  bottle  and  vend  bottled 
beer  as  against  residents  who  vend  beer  in 
barrels,  jugs,  or  otherwise.  Indianapolis  v. 
Bieler,  (1893)  138  Ind.  37. 

m  Must  Appear  that  they  were  dealers  in  for- 
eign gooda. — -A  municipal  ordinance  impos- 
ing a  license  tax  "  on  all  agents  or  dealers  in 
beer  or  ale  by  the  cask,  not  manufactured  in 
this  city  but  brought  here  for  sale,"  cannot 
be  held  to  be  obnoxious  to  this  clause  when  it 
is  not  alleged  that  the  persons  accused  of  its 
violation  were  dealers  in  foreign  beer  or  ale, 
or  even  in  beer  or  ale  manufactured  without 
the  Btate.  Downham  v.  Alexandria,  (1869) 
10  Wall.  (U.  S.)   175. 

Drummer's  and  canvasser's  licenses. —  A 
municipal  ordinance  levying  a  tax  on  "  every 
agency  of  a  brewery  of  another  state,  doing 
business  in  the  city,"  is  a  palpable  dis- 
crimination in  favor  of  domestic  breweries 
and  against  breweries  of  another  state,  and  is 
plainly  offensive  to  this  clause.  Cullman  v. 
Arndt,   (1899)   125  Ala.  581. 

A  municipal  ordinance  which  provides 
"that  any  person,  whose  principal  place  of 
business  is  not  in  this  city,  or  who  conducts 
his  principal  place  of  business  without  this 
city,  and  shall  sell  or  offer  to  sell  any  goods, 
wares,  or  merchandise,  by  sample  or  repre- 
sentation, in  this  city,  to  any  person  other 
than  persons  living  in  or  doing  a  license 
business  in  this  city,  must  first  obtain  an 
annual  license  therefor,  and  shall  pay  for 
such  license  $200,"  is  void  as  discriminating 
against  such  dealers  from  other  states. 
Fechelmer  v.  Louisville,  (1886)  84  Ky.  307, 
In  which  case  the  court  said :  "  The  ordinance 
under  which  this  payment  was  exacted  ap- 
plies to  the  resident  of  the  state  as  well  as 
the  nonresident,  and  no  one  having  his  place 
Of  business  outside  of  the  city  limits  is 
allowed  to  sell  by  sample  Unless  he  pays  the 
license  imposed,  and  the  fact  that  its  provi- 
sions apply  to  the  resident  of  the  state  as 
well  aa  the  nonresident,  does  not  add  to  the 
validity  of  the  acts  or  give  strength  to  the 
argument  in  support  of  it." 

A  Louisiana  statute  imposing  a  license  tax 
of  $25  per  month  upon  all  traveling  agents 
from  other  states  offering  any  species  of 
merchandise  for  sale  or  selling  the  same, ' 
but  exacting  no  license  or  tax  upon  the  same 
class  of  personB  who  are  citizens  of  the  state 
of  Louisiana,  is  void.  McGuire  p.  Parker, 
(1880)  32  La*  Ann.  832. 

A  Tftfw  Hampshire  statute  which  enacts, 
that  no  party  shall  sell,  or  act  as  the  agent  or 
receive  subscriptions  for  the  sale  of,  trees, 
shrubs,  or  vineB,  not  grown  in  this  state, 
unless  he  shall  first  obtain  a  license  for  Hint 
purpofte,  under  a  penalty  of  one  hundred  dol- 
lars for  each  offense,  with  the  proviso  that 
any  citizen  of  this  state  may  sell  trees,  shrubs, 


and  vines  grown  one  year  or  more  in  lands 
or  nurseries  owned  by  him  in  this  state,  on 
which  taxes  have  been  paid,  without  procur- 
ing the  license  or  incurring  the  penalty,  does 
not  give  to  citizens  of  other  states  the  right 
to  sell  trees,  shrubs,  and  vines  grown  one 
year  or  more  in  lands  or  nurseries  owned  by 
them  in  this  state  on  which  taxes  have  been 
paid,  without  a  license,  and  they  are  not,  in 
this  respect,  given  the  privileges  and  im- 
munities of  citizens  of  this  state.  State  v. 
Lancaster,  (1884)  63  N.  H.  270. 

A  North  Carolina  statute  providing  that 
"  every  nonresident  who  shall  sell  any  spirit- 
uous or  malt  liquors,  goods,  wares,  or  mer- 
chandise, by  sample  or  otherwise,  whether 
delivered  or  to  be  delivered,  shall  pay  an 
annual  tax  of  fifty  dollars,  and  a  tax  of  like 
amount  as  is  payable  by  residents  on  their 
purchases  or  sales,  as  the  case  may  be,  of 
similar  articles,"  etc.,  is  repugnant  to  this 
clause.    Sinclair  v.  State,  ( 1873)  69  N.  Car.  47. 

Peddler's  license.  —  A  municipal  ordinance 
providing  "  that  every  person  who  peddles, 
hawks,  sells,  or  exhibits  for  sale,  any  goods, 
wares,  or  merchandise,  not  the  growth  or 
manufacture  of  Rush  county,  Indiana,  or 
shall  take  orders  for  any  such  goods,  wares, 
or  merchandise,  for  immediate  or  future  de- 
livery, about  the  streets,  alleys,  hotels,  business 
houses,  private  dwellings,  or  at  any  public 
or  private  place  in  said  city,  without  having 
paid  the  marshal  from  two  to  six  dollars  for 
each  day,  six  to  ten  dollars  for  each  week, 
and  ten  to  twenty  dollars  for  each  month,  at 
the  discretion  of  the  marshal,  such  person 
may  desire  to  follow  such  business  within 
said  city,  and  receiving  a  permit  therefor 
from  the  mayor  of  said  city,  shall,  upon  con- 
viction thereof,  be  fined,  forfeit,  and  pay  to 
said  city  a  sum  not  exceeding  ten  dollars  for 
each  day  such  person  shall  continue  such 
business  without  receiving  a  permit  as  in 
this  section  set  forth/'  is  void  as  discrimi- 
nating against  citizens  of  other  states. 
Graffty  v.  Rushville,  (1886)  107  Ind.  502. 

A  municipal  ordinance  which  professes  to 
prohibit  all  persons  from  engaging  in  the 
business  of  peddling  or  selling  goods  from 
house  to  house,  by  sample  or  otherwise,  with- 
out a  borough  license,  and  fixes  the  price  of  a 
license  at  a  figure  that  makes  the  ordinance 
amount  to  prohibition,  with  a  proviso  which 
exempts  all  residents  of  the  borough  of  Sayre 
from  its  operation,  is  invalid.  Sayre  v.  Phil- 
lips,  (1892)    148  Pa.  St.  489. 

A  municipal  ordinance  imposing  a  license 
tax  on  hawking,  peddling,  or  vending  any 
fish,  fruit,  or  vegetables  is  void  in  providing 
"that  all  farmers  vending  the  produce  of 
their  own  farms  shall,  on  appearing  before 
the  commissioner  of  markets  and  city  prop- 
erty, and  satisfying  him,  under  oath  or 
affirmation,  that  they  are  farmers  selling  the 
produce  of  their  own  farms  only,  be  entitled 
to  receive  a  license  without  charge  therefor, 
providing  they  are  residents  of  the  state 
of  Pennsylvania.  All  nonresidents  of  this 
pWe  shn  11  He  liable  to  the  penalties  of  sec- 
tion 4."  Com.  v.  Simons,  (1894)  15  Pa.  Co. 
Ct.  551. 
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A  Kansas  statute  providing  that  it  shall 
be  a  misdemeanor  for  any  one  to  deal  as  a 
peddler  without  procuring  and  paying  for  a 
license  from  the  county  clerk,  but  expressly  ex- 
empting from  its  operation  the  owner  of  goods 
peddling  them  in  the  county  in  which  he  is  a 
resident  taxpayer,  or  in  any  county  imme- 
diately adjoining  thereto,  attempts  to  im- 
pose a  tax  on  nonresidents  of  the  state  from 
which  certain  residents  of  the  state  are  ex- 
empted by  the  fact  of  such  residence,  which 
is  an  obvious  discrimination  in  favor  of  the 
residents  and  against  the  nonresidents,  and 
is  repugnant  to  this  clause.  In  re  Jarvis, 
(1903)   66  Kan.  329. 

A  Kentucky  statute  (Gen.  Sat.,  ch.  84,  sec. 
1 )  provides  that  "  all  itinerant  persons  vend- 
ing goods,  wares,  and  merchandise  *  *  * 
shall  be  deemed  peddlers/'  and  the  second 
section  of  that  chapter  prescribed  a  penalty 
for  selling  by  such  persons  without  first  hav- 
ing obtained  license  therefor.  A  subsequent 
statute,  entitled  "  An  Act  to  amend  chapter  84 
of  the  General  Statutes,  title  « Peddlers,' " 
provides  "  that  chapter  84  of  the  General 
Statutes,  title  '  Peddlers,'  be,  and  the  same  is 
hereby,  so  amended  that  itinerant  persons 
who  are  citizens  of  this  state,  and  who  vend 
exclusively  goods,  wares,  and  merchandise 
which  are  the  growth,  product,  or  manufac- 
ture of  this  state,  shall  not  be  deemed  ped- 
dlers, nor  required  to  take  out  license  under 
the  provisions  of  said  chapter/'  The  statute 
is  void  as  a  discrimination  against  the  citi- 
zens of  other  states.  Rash  v.  Halloway, 
(1885)  82  Ky.  676. 

A  Michigan  statute  which  requires  a  license 
from  any  person  engaged  in  the  business  of 
hawking,  peddling,  or  pawnbrokerage  by 
going  about  from  door  to  door,  or  from  place 
to  place,  or  from  any  stand,  cart,  vehicle,  or 
in  any  other  manner  in  the  public  streets, 
but  providing  that  "  nothing  contained  in 
this  Act  shall  prevent  any  person  from  sell- 
ing any  meat  or  fish  in  townships  outside  of 
any  incorporated  citv  or  village,  nor  any 
nurseryman  from  selling  his  stock<by  sample 
or  otherwise,  nor- any  person,  firm,  or  colora- 
tion engaged  in  the  sale  of  farm  machinery 
and  implements,  nor  any  manufacturer, 
farmer,  or  mechanic  residing  in  this  state 
from  selling  or  offering  for  sale  his  work  or 

f>roduction,  by  sample  or  otherwise,  without 
icense,"  is  a  clear  discrimination  against 
nonresidents.  Rodgers  v.  Kent  Circuit 
Judge,  (1897)   115  Mich.  442. 

A  New  Hampshire  statute  providing  that 
a  peddler's  license  shall  be  granted  only  for 
that  county  in  which  the  applicant  holds  his 
residence  cannot  be  so  applied  as  to  dis- 
criminate between  citizens  of  other  states. 
Bliss's  Petition,  (1884)  63  N.  H.  135. 

A  New  Hampshire  statute  which  provides 
that  "the  treasurer  of  the  state  may  grant 
such  license  [for  the  sale  of  lightning  rods] 
for  the  term  of  one  year,  upon  receiving  from 
any  applicant  the  sum  of  five  hundred  dol- 
lars, and  from  any  applicant  who  has  for 
the  five  years  last  past  been  a  citizen  of  this 
state  the  sum  of  one  hundred  dollars,"  is  in- 


valid, as  the  citizens  of  other  states  are  not 
given  the  privileges  and  immunities  of  citi- 
zens of  that  state.  State  v.  Wiggin,  (1888) 
64  N.  H.  508. 

A  Vermont  statute  which  provides  that  no 
person  shall  be  licensed  as  a  peddler  who  has 
not  resided  in  the  state  one  year  next  preced- 
ing the  application  for  a  license  is  void  as  a 
discrimination  against  citizens  of  other  states. 
In  re  Watson,  (1882)  15  Fed.  Rep.  511. 

A  Virginia  statute  provides:  "That  any 
person  who  shall  carry  from  place  to  place 
any  goods,  wares,  or  merchandise,  and  offer  to 
sell  or  barter  the  same,  or  actually  sell  or 
barter  the  same,  in  transitu  or  otherwise, 
shall  be  deemed  to  be  a  peddler,  and  any  per- 
son licensed  as  a  peddler  may  sell  any 
personal  property  a  merchant  may  sell,  or  he 
may  exchange  the  same  for  other  articles. 
*  *  *  Any  peddler  who  shall  peddle  for 
sale,  or  sell  or  barter,  without  a  license,  shall 
pay  a  fine  of  not  less  than  one  hundred-  nor 
more  than  five  hundred  dollars  for  each 
offense.  *  *  *  This  section  shall  be  con- 
strued to  include  persons  engaged  in  peddling 
lightning  rods:  provided,  however,  that  any 
manufacturer  who  has  been  assessed  and  paid 
upon  the  capital  employed  by  him,  under 
Schedule  '  C '  of  this  Act,  shall  not  be  re- 
quired to  take  out  the  license  named  in  this 
section  for  the  privilege  of  selling  articles 
actually  manufactured  by  him:  provided, 
also,  that  all  persons  who  do  not  keep  a 
regular  place  of  business  (whether  it  be  in 
a  house,  or  vacant  lot,  or  elsewhere),  open  at 
all  times  in  regular  business  hours,  and  at 
the  same  place,  who  shall  offer  for  sale  goods, 
wares,  and  merchandise,  shall  be  deemed  ped- 
dlers under  the  provisions  of  this  Act/' 
Under  the  statute,  a  citizen  of  Virginia  can 
hawk  or  peddle  articles  manufactured  by  him 
without  incurring  the  penalties,  and  the 
statute  is  void  as  depriving  the  citizen  of 
another  state  of  the  privileges  and  immuni- 
ties possessed  by  the  citizens  t>f  the  state  of 
Virginia.    Com.  v.  Myer,  (1896)   92  Va.  813. 

Tax  on  sales  made  by  auctioneers.  —  A  pro- 
vision in  the  charter  of  a  town  that  the  board 
of  trustees  thereof  "  shall  have  the  power  and 
authority  to  tax  all  auctioneers,  in  a  sum  not 
exceeding  five  per  cent,  for  all  goods,  wares, 
merchandise,  and  articles  sold  to  bidders 
within  said  town,  except  property  sold  by 
citizens  of  the  town  or  county,  and  who  are 
bona  fide  owners  thereof,  etc.,  and  shall  have 
a  lien  on  the  articles  sold  or  to  be  sold  for 
such  tax  until  the  same  is  paid,  or  the  per- 
son selling  the  same  takes  out  license  for 
that  purpose,"  contains  inequality  of  privi- 
leges and  immunities  forbidden  by  this  clause. 
Daniel  v.  Richmond,  (1880)  78  Ky.  542.  See 
also  McGraw  v.  Marion,  (1896)   98  Ky.  675. 

Bill-posting  ordinance.  —  A  municipal  ordi- 
nance requiring  bill  posters  to  take  out  a 
license  before  distributing  or  posting  bills  or 
printed  matter,  was  held  to  interfere  with  or 
abridge  the  rights  of  a  manufacturer  in 
nnother  state,  and  therefore  was  in  conflict 
with  this  clause.  Angove  r.  State,  (1899)  9 
Ohio  Dec.  829. 
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6.  Uniform  Tax  on  Sales  by  Residents  and  Nonresidents.  —  A 
uniform  tax  imposed  by  a  municipal  corporation  on  all  sales  made  in  it, 
whether  they  be  made  by  a  citizen  of  the  state  or  a  citizen  of  some  other  state, 
and  whether  the  goods  sold  are  the  produce  of  the  state  within  which  the 
municipal  ordinance  was  passed  or  of  some  other  state,  is  valid. 

panies  as  are  now,  or  may  hereafter  during 
the  operation  of  the  law  be,  engaged  in  such 
manufacture  in  the  state.  Singer  Mfg.  Co.  V. 
Wright,   (1887)   33  Fed.  Rep.  123. 


Woodruff  v.  Parham,  (18G8)  8  Wall.  (U. 
S.)  123,  affirming  (1867)  41  Ala.  334. 

"A  state  has  not  the  right  to  pass  a  law 
imposing  a  tax  directly  upon  the  products  of 
other  states  brought  within  its  limits,  nor 
can  it  impose  a  license  upon  dealers  in  such 
products  which  is  not  required  of  dealers  in 
the  same  kind  of  products  of  domestic  pro- 
duction or  manufacture.  •  •  »  But  a 
state  has  the  power  to  require  licenses  for 
the  various  pursuits  and  occupations  carried 
on  and  conducted  within  her  limits,  and  to 
fix  the  amount  thereof,  as  she  may  choose, 
provided  the  rights  above  mentioned  are  not 
infringed."    In  re  Sydow,  (1894)  4  Ariz.  210. 

Coal  brought  from  another  state  for  sale 
can  legally  be  taxed  by  the  state  into  which 
it  is  brought,  and  the  tax  thus  levied  upon 
it  is  not  obnoxious  to  this  clause.  Brown  v. 
Houston,   (1881)   33  La,  Ann.  843. 

Sale  of  fertilizers.  —  A  North  Carolina 
statute  providing  that  no  commercial  fertiliz- 
ers shall  be  sold  or  offered  for  sale  until  the 
manufacturer  or  importer  obtains  a  license 
from  the  treasurer  of  the  state,  for  which 
shall  be  paid  a  privilege  tax  of  $500  per 
annum  for  each  separate  brand,  is  not  within 
the  inhibitions  of  this  clause.  No  privi- 
lege with  regard  to  commercial  fertilizers 
seems  given  by  the  Act  to  any  citizen  of 
North  Carolina  which  is  denied  to  a  non- 
resident, and,  unless  this  be  attempted,  it 
can  hardly  be  said  that  it  is  deprived  of  any 
privilege  or  immunity  which  it  is  entitled 
to  under  the  Constitution.  American  Fer- 
tilizing Co.  p.  Board  of  Agriculture,  (1890) 
43  Fed.  Rep.  609. 

Sale  of  sewing  machines.  —  A  Georgia  stat- 
ute imposing  as  a  tax  "  upon  every  sewing- 
machine  company  selling  or  dealing  in  sew- 
ing machines  in  this  state,  and  upon  all 
wholesale  ^dealers  in  sewing  machines,  sell- 
ing sewing  "machines  manufactured  by  compa- 
nies that  have  not  paid  the  tax  herein 
required.  $200  for  each  fiscal  year  or  frac- 
tional part  thereof,  to  be  paid  to  the  comp- 
troller general  at  the  time  of  commence- 
ment of  the  business,  and,  in  addition  to 
the  above  amount,  said  companies  or  whole- 
sale dealers  shall  furnish  the  comptroller 
general  a  list  of  all  agents  authorized  to  sell 
machines,  and  shall  pay  to  said  comptroller 
general  the  sum  of  $10  for  each  of  their 
agents  in  each  country,  for  each  year  or  frac- 
tional part  thereof,"  is  not  in  conflict  with 
this  clause.  The  language  of  the  Act  is 
certainly  broad  enough  to  cover  all  sewing 
machine  companies,  whether  the  company  be 
of  this  state  or  of  another  state.  The  fact 
that  no  sewing  machines  are  manufactured 
in  the  state  cannot  change  the  matter  if  the 
language  of  the  tax  act  embraces  such  com- 


Tax  on  goods  consigned  for  sale.  —  A  Cali- 
fornia statute  providing,  1st,  that  all  goods, 
wares,  etc.,  brought  into  the  state  from 
any  other  state  or  foreign  country,  to  be 
sold  in  this  state,  owned  by  any  person  not 
domiciled  in  the  state,  shall  be  declared  con- 
signed goods;  and,  2d,  that  every  person 
selling  such  consigned  goods  shall  be 
taxed  sixty  cents  on  every  $100  worth  of 
goods  so  sold,  such  tax  to  be  paid  by  the  per- 
son selling  such  goods,  he  having  a  hen  on  the 
owner  for  the  same,  does  not  violate  this 
clause.  No  tax  is  levied  on  the  foreign 
owner  of  consigned  goods  in  the  hands  of  the 
consignee,  but  only  upon  the  sale,  while  all 
other  consigned  goods  are  taxed  by  the  sys- 
tem of  licenses,  as  part  of  the  general  prop- 
erty of  the  state.    People  v.  Coleman,  (1854) 

4  Cal.  56. 

Drummer's  license.  —  A  Montana  statute 
providing  that  "  every  commercial  traveler, 
agent,  drummer,  or  other  person,  selling,  or 
offering  to  sell,  any  goods,  wares,  or  merchan- 
dise of  any  kind,  to  be  delivered  at  some 
future  time,  or  carrying  samples  and  selling 
or  offering  to  sell  goods,  wares,  and  merchan- 
dise of  'any  kind  similar  to  said  samples,  to 
be  delivered  at  some  future  time,  shall,  before 
carrying  on  such  business,  pay  a  license 
therefor,"  does  not  discriminate  between  per- 
sons who  are  citizens  of  the  territory  of  Mon- 
tana and  citizens  of  other  states  or  terri- 
tories, and  is  not,  therefore,  in  conflict  with 
this  clause.    Territory  v.  Farnsworth,  (1885) 

5  Mont.  311. 

A  Virginia  statute  requiring  a  license  to  be 
obtained  by  every  person  who  sells  by  sample 
card,  etc.,  who  is  not  a  resident  merchant, 
mechanic,  or  manufacturer,  does  not  conflict 
with  this  clause.  In  light  of  the  provision 
that  "  a  license  may  be  granted  to  any  citi- 
zen of  this  state;  to  any  person  entitled  to 
the  privileges  and  immunities  of  a  citizen 
thereof;  to  any  person  residing  in  the  state; 
to  any  firm  or  company  having  a  place  of 
business  in  the  state,  and  doing  business 
thereat;  to  any  corporation  created  by  this 
state,  or  any  of  the  United  States,"  etc.,  a 
citizen  of  any  of  the  United  States  has  the 
same  privilege  of  obtaining  a  license  under 
this  Act  that  a  citizen  of  this  state  has,  and 
is  liable  only  to  the  same  penalty  that  a  citi- 
zen of  the  state  is  liable  to  for  selling  or  offer- 
ing to  sell  by  sample  without  license.  Speer 
t>.  Com.,  (1873)  23  Gratt.  (Va.)  939. 

Peddler's  license.  —  A  Pennsylvania  statute 
declaring  that  "  it   shall    not  be   lawful   for 
any  person,  or  persons,  to  huckster,  buy,  or 
169  Volume  IX. 


MvUifti  ana  XaatuitiM, 


CONSTITUTION. 


Art.  if,,  mo.  I. 


barter  for,  within  the  limit*  of  the  counties 
of  Bedford,  Cumberland,  Franklin,  Fulton, 
and  York,  with  the  intent  to  sell  or  dispose 
of  to  any  person  or  persons,  outside  of  the 
said  counties,  respectively,  butter,  eggs,  dried 
fruit,  veal,  chickens,  turkeys,  geese,  ducks, 
or  other  poultry,  Without  first  taking  out  an 
annual  license  from  the  treasurers  of  said 
counties  respectively,"  not  discriminating 
against  nonresidents,  is  valid.  Com.  v.  Shaf- 
fer, (1889)   128  Pa.  St,  575. 

Of  goods  other  than  the  growth  or  manu- 
facture of  the  state*  —  An  Arizona  statute, 
providing  that  "there  shall  be  collected  a 
quarter-yearly  license  tax  from  all  persons 
and  corporations  engaged  in  the  business, 
trade,  or  occupation  in  this  Act,  named  as 
follows:  Merchants.  Every  person,  firm,  or 
corporation,  who  may  deal  in  goods,  wares, 
and  merchandise,  except  in  agricultural  or 
horticultural  products  of  this  territory,  when 
vended  by  the  producer  thereof,  and  except 
when  sold  by  auctioneers  or  commission  mer- 
chants, under  license  or  permission  according 
to  law,  *  *  *  he  or  they  shall  pay  a 
*  *  *  license  tax,"  does  not  violate  this 
clause,  except  that  part  of  it  which  permits 
the  domestic   producer   of   agricultural   and 


horticultural  products  to  t«nd  them  without 
a  license.    In  re  Sydow,  (1894)  4  Am.  007. 

A  Maryland  statute  providing  that  "no 
person  or  corporation,  other  than  the  grower, 
maker,  or  manufacturer,  shall  barter  or  Mil, 
or  otherwise  dispose  of,  or  shall  offer  for  sale 
any  goods,  chattels,  wares,  or  merchandise 
within  this  state,  without  first  obtaining  & 
license  in  the  manner  herein  prescribed,"  was 
held  not  to  violate  this  clause,  as  it  does  not 
impose  a  discriminating  tax  upon  nonresi- 
dents.   Corson  0.  State,  (1881)  57  Md.  B04. 

A  North  Carolina  statute  imposing  a  tax 
on  merchants  and  dealers  of  one-tenth  pf  one 
per  centum  of  their  purchases,  and  making  *h 
exception  of  "  farm  products  purchased  from 
the  producer,"  makes  no  discrimination  against 
products  brought  from  elsewhere,  It  .is 
couched  in  general  terms,  and  exempts  pur- 
chases of  farm  products  from  the  producer, 
wherever  raised,  from  being  taken  into,  ac- 
count in  ascertaining  the  basis  upon  which 
the  amount  of  the  license  tax  is  graduated. 
This  is  neither  necessarily  nor  within  reason- 
able construction  a  discrimination  against 
farmers  in  other  states.  State  0.  Stevenson, 
(1891)   109  N.  Car.  730. 


c.  Taxation  of  Property  of  Nonresident.  —  The  personal  property  of 
a  nonresident*  in  a  state  where  he  is  not  domiciled,  may  be  taxed  in  such  latter 
state 


Catlin  v.  Hull,  (1849)  21  Vt.  152. 

Tax  on  property  invested  in  business.  — A 

New  York  statute  which  provides  that  all 
persons  doing  business  in  the  state  as  mer- 
chants, bankers,  or  otherwise,  and  not  resi- 


dents ol  the  state,  shall  be  assessed  and  taxed 
on  all  sums  invested  in  said  business,  the 
same  as  if  they  were  residents  ot  the  state,  is 
not  a  violation  of  the  Constitution  of  the 
United  States.  Duer  t\  Small,  (1850)  4 
Blatchf.  (U.  S.)  263,  7  Fed.  Cas,  No.  4,116. 


State  Legislation  in  Beipeet  to  the  Taxation  of  Shares  of  Stoek  in  a  local  corporation 
held  by  nonresidents,  by  which  the  nonresident  pays  a  certain  tax  direct  to  the 
state  and  the  resident  pays  the  local  tax,  is  not  in  conflict  with  this  clause, 
though  in  a  given  year  the  actual  workings  of  the  system  may  result  In  a  larger 
burden  on  the  nonresident 


Travellers'  Ins.  Co,  v.  Connecticut,  (1902) 
185  U.  S.  371,  affirming  State  r.  Traveler's 
Ins.  Co.,  (1900)  73  Conn.  255.  See  also  State 
V.  Traveler's  Ins.  Co.,   (1898)    70  Conn.  590. 

Nonresident  shareholders  of  national  banks 
are  entitled  to  the  same  exemptions  and  de- 
ductions, as  against  the  value  of  their  shares 
of  stock,  in  ascertaining  the  taxes  due  from 
them,  that  are  granted  to  resident  share- 
holders, and  if  the  latter  show  a  case  of  dis- 


crimination against  them  by  the  Itate  t/hJoh 
entitles  them  to  relief  in  this  court,  nonresi- 
dent shareholders  in  the  same  bank*  who  have 
taken  the  same  necessary  measures  to  pro- 
tect their  right  of  deduction,  will  be  entitled 
to  the  same  relief.  Mercantile  Nat.  Bank  0. 
Shields.  (1894)  59  Fed.  Rep.  968.  Bee  also 
infra,  Discrimination  in  Taxation  of  Person- 
alty—  On  shares  of  stock  held  by  nonresi- 
dents. 


Discrimination  in  Taxation  of  Personalty.  —  A  state  statute  the  effect  of  Which  Is 
to  exempt  from  taxation  all  the  personal  estate  of  a  resident  of  the  state,  except 
the  excess  in  value  of  such  estate  over  debts  owing  in  excess  of  nontaxable 
bonds,  stocks,  and  deposits,  and  to  tax  a  nonresidents  property  circumstanced 
the  same  except  that  the  owner  resides  out  of  the  state,  provides  an  immunity 
from  taxation  to  a  resident  that  it  denies  to  a  nonresident,  discriminates  in 
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favor  of  the  resident  and  against  nonresidents,  and  denies  to  citizens  of  other 
states  an  immunity  given  to  its  own  citizens. 

Sprague  v.  Fletcher,  (1896)  69  Vt.  74.  liable  to  be  assessed  in  the  ordinary  mode. 

Ob  slpres  of  stock  held  by  nonresidents.-      ™6.  *"*  ls  «>  certainly.    But  the  reason  is 

A  MaZZchuKtts  statute  providing  that  every      ^5?rS11™  'fif1*^^   bfngr  ^k?1 
,,,,,;,,  „._,_j,_i  „«,i„-  -  „i,„.*ai-  »  ,,„        property,  follow  the  person,  and  are  taxable 

572^.^S!^iJ^JLS!ff^JS,"  *°  &e  °™et  ia  the  state  where  ho  has  his 
^l^™rt^h. S  domi«»-  It  •"«*  be  assumed  that  they  are 
dividend   one-fifteenth   part   of   that   portion      «VMrM„4.  **^„  ♦..  •.•*;,«. +u«*  *u  „  ^  * 

thereof   which   was   due  and   payable   to   its  um?JT^J^£>  °J  J^f^  *" L55 

•tockholders    residing    out   of    the    common-  ,a^e  *>  rt»  "  ^^  a  ™£  of  ^'essment 

w«lth   and  should  dLv  the  same  as  a  tax  or  in  the  Place  of  reslden<*  of  the  owner,  as  the 

^~'J?^^Jit7^J^J?i?  t*  f  hi  8hares  of  resident  stockholders  are  subject  to 

excise  on  such  estate  or  commodity  to  the  .,    ,    M      ■om:j(M    w«  ««..   „^  „«  _i^^   ~* 

treasurer  of  the  commonwealth,  was  held  to  li  h*re-     Besides    we  can   see  no  mode   of 

be  an  unc^atitutionol  discrimination  Against  T^^i^^^^?  Z£  T  m! 

nonresidents.     Olivers    Washington   Mills,  ™*  ° ""J* ^P^nr bltL^  i^h! 

(1865)    11  Allen  (Mass.)   281,  in  which  caw  J**  b*  /?°Wi?  t0  tT  ^y  P«>i>ortioti  to  the 

the  court  said  that  the  ^  facie  discrimi-  ^~  ^SK?8  bel°ngmg  to  CltlZen8  °f  thl8 

nation  "  is  not  controlled  or  overcome  by  the  commonwealth. 

suggestion  that  shareholders  residing  in  this  A  state  statute  taxing  the  slaves  of  non- 
state  are  subject  to  taxation  on  the  value  of  residents  higher  than  those  of  resident  citi- 
their  shares  under  the  general  laws  regulat-  -  sens  violates  this  clause,  and  is  void  for  the 
ing  the  assessment  of  taxes,  but  that  the  excess.  Wiley  v.  Parmer,  (1848)  14  Ala.  627. 
shares  of  nonresident  shareholders  are  hot 

f 

d<    DISCRIMINATION    AS    TO    COLLATERAL    INHE&ITANCE    TAXES. A    State 

statute  provides  that  "  after  the  passage  of  this  Act,  all  property  which  shall 

pass  by  will,     *     *     *     other  than  to  the  use  of  his  or  her  father,  mother, 

husband,  wife,  lawful  issue,  brother,  sister,  and  nieces  or  nephews,  when  a 

resident  of  this  state,    *    *    *    shall  be  and  is  subject  to  a  tax  of  five  dollars 

on  every  one  hundred  dollars  of  the  market  value  of  such  property,     *    *    * 

for  the  use  of  the  state;     #     *     *     provided,  that  an  estate  which  may  be 

valued  at  a  less  sum  than  five  hundred  dollars  shall  not  be  subject  to  such  duty 

or  tax."    It  was  held  that  the  clause  "  and  nieoee  and  nephews  when  a  resident 

of  this  state,"  does  not  render  the  statute  void,  but  that,  by  force  of  this  clause 

of  the  Constitution,  the  immunity  of  the  statute  is  extended  to  all  citizens  of 

sister  states,  leaving,  as  liable  for  the  burden  of  the  tax,  the  property  of  all  other 

nephews  and  nieces,  aliens  and  citizens  of  the  United  States,  who  are  not 

oitizens  of  any  particular  state. 

Matter  Of  Johnson,    (1003)    139  Cal.  532,  overruling  Matter  of  Mahoney,    (1001)    133 
Cal.  180. 

e.  Mbthodb  of  Assessing  and  Collecting  Taxes.  —  A  statute  which 

directs  one  manner  to  be  pursued  for  the  ascertainment  of  the  value  of  taxable 

property  owned  by  residents,  and  another  manner  for  the  ascertainment  of 

the  value  of  such  property  when  owned  by  nonresidents,  does  not  amount  to 

a  discrimination  in  favor  of  the  resident  citizen. 

Redd  v.  St.  Francis  County,  (1856)  17  Ark.      assessments  shall  be  charged  against  them  on 

416.  the  tax  books  against  the  lands  and  collected 

if*i**ji«   A*  «*iiA.«+i«.»   **u^4i   +*wa*        At,      a*    other    taxes,    whereas    the    assessments 
Methodi  of  collecting  tpecul  taxe.\p An      ^       regident  landowner8  are  enforced  b 

Arkuuja*  statute,  authorizing  the  levy  of  spe-       J*^,^  in  tnG  Circuit  c^u.     Cribbs  * 
Cial  ditch  taxes,  does  not  discriminate  against       feenedict,*(i897)  64  Ark.  563. 
nonresident    landowners    in    providing    that  '  v         ' 

3.  Discriminating  in  favor  of  Residents  of  the  County.  —  A  statute  containing 

a  general  prohibition  against  peddling  in  a  certain  county,  and  exempting  from 

the  operation  of  the  Act  those  who  sold  only  to  merchants  of  the  county  and 
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not  to  their  customers,  the  merchants  themselves,  and  all  the  citizens  of  the 
county  who  might  wish  to  peddle  the  products  of  their  own  growth  or  manu- 
facture, secured  to  residents  of  the  county  a  practical  monopoly  of  the  trade 
of  the  county  and  was  held  to  be  invalid. 
Com.  v.  Snyder,   (1897)    182  Pa,  St.  030, 


A  Pennsylvania  statute  providing  that  "  no 
person  or  persons  shall  buy,  or  barter  for, 
within  the  limits  of  the  counties  of  Berks  and 
Franklin,  as  a  hawker  or  peddler,  any  butter, 
eggs,  dried  fruit,  veal,  or  other  article  of 
produce,  with  intent  to  send  the  same  for 
sale  or  barter  to  any  other  market  out  of  the 
said  counties,  without  first  obtaining  a  li- 
cense so  to  do,  and  paying  therefor"  to  the 
county  treasurer  the  sum  of  twenty  dollars, 


if  residing  outside  the  limits  of  said  counties, 
or  ten  dollars  if  residing  within  said  limits, 
does  not  violate  this  clause.  The  discrimina- 
tion is  not  against  citizens  of  other  states 
more  than  citizens  of  our  own  state,  nor 
against  foreign  markets  more  than  domestic 
markets;  it  is  directed,  not  against  citizens 
of  other  states,  but  against  nonresidents  of 
the  county  of  Berks,  and  against  markets  out- 
side of  that  county.  Rothermel  v.  Meyerle, 
(1800)  136  Pa.  St  251. 


4.  Regulating  and  Prohibiting  Sale  of  Intoxicating  Liquors.  —  The  regulation 

of  the  sale  of  intoxicating  liquors  is  within  the  police  power  of  the  state,  and 

the  traffic  is  not  one  of  the  privileges  or  immunities  of  citizenship. 

Danville  v.  Hatcher,  (1903)  101  Va.  527. 
See  also  Austin  v.  State,  (1847)  10  Mo.  601; 
State  v.  Hodgson,  (1893)  66  Vt.  134. 

Refusing  license  to  nonresidents.  —  An  In- 
diana statute  withholding  a  license  from  all 


rules  are  complied  with.    Cantini  v.  Tillman, 
(1893)  64  Fed.  Rep.  973. 


persons  except  male  inhabitants  of  the  state 
is  not  invalid  as  denying  to  citizens  of  other 
states  the  same  rights  as  are  enjoyed  by  the 
people  of  Indiana,  as  the  state  possesses  the 
power  to  regulate  and  control  the  traffic  in  in- 
toxicating liquors.  Welsh  v.  State,  (1890) 
126  Ind.  76. 

A  Nebraska  statute  providing  that  no  li- 
cense can  be  issued  to  any  person  to  sell 
liquor  unless  he  be  a  resident  of  the  state, 
was  held  to  be  the  exercise  of  the  police 
power  of  the  state  and  not  for  the  purpose 
of  revenue  or  of  regulating  commerce,  and 
therefore  not  in  violation  of  this  clause. 
Mette  v.  McGuckin,    (1886)    18  Neb.   324. 

The  South  Carolina  Dispensary  Act,  pro- 
hibiting the  manufacture  and  sale  of  intoxi- 
cating liquors  as  a  beverage  within  the  state, 
except  as  therein  provided,  is  valid.  As  the 
manufacture  and  sale  can  be  entirely  pro- 
hibited, they  can  be  prohibited  unless  certain 


Prohibiting  sales  of  intoxicating  liquors  to 
Indians.  —  A  California  statute  providing 
that  every  person  "  who  sells  or  furnishes,  or 
causes  to  be  sold  or  furnished,  intoxicating 
liquors  to  any  Indian  is  guilty  of  a  felony," 
is  construed  to  apply  to  the  Indians  as  a 
race,  and  in  its  enforcement  all  inquiry  aa 
to  the  habits  or  degree  of  civilization  attained 
by  the  individual  of  such  race  to  whom  the 
intoxicating  liquor  is  furnished,  or  as  to 
whether  he  is  or  is  not  a  citizen  of  the  United 
States  is  irrelevant;  and  it  does  not  deprive 
any  citizen  of  his  privileges  or  immunities. 
People  v.  Bray,   (1894)    106  Cal.  345. 

The  privilege  of  buying  whiskey  at  all 
times  and  in  all  places  is  not  one  of  the 
rights,  privileges,  or  immunities  of  citizen- 
ship within  the  meaning  of  the  Constitution, 
and  an  Act  of  Congress  prohibiting  the  sale 
of  liquors  to  Indian  allottees  or  patentees 
while  the  United  States  holds  the  title  to 
their  lands  in  trust  for  them,  is  constitu- 
tional and  valid.  Mulligan  v.  U.  S.,  (C.  C. 
A.  1903)    120  Fed.  Rep.  99. 


5  Keeping  Liquors  in  Possession  for  Another.  —  A  state  statute  prohibiting 
any  person,  without  a  license  therefor,  from  keeping  in  his  possession  for 
another  spirituous  liquors  is  not  a  legitimate  exertion  of  the  police  power, 
and  is  an  abridgment  of  the  privileges  and  immunities  of  the  citizen  without 
any  legal  justification,  and  therefore  void. 

State  v.  Gilman,   (1889)  33  W.  Va.  146. 

6.  Requiring  Bond  on  Sale  of  Foreign  Goods.  —  A  state  statute  providing 
that  it  shall  be  unlawful  for  any  person  to  sell  or  offer  for  sale  any  tree,  plant, 
shrub,  or  vine,  not  grown  in  that  state,  without  first  filing  with  the  secretary 
of  state  an  affidavit  setting  forth  his  name,  age,  occupation,  and  residence, 
and,  if  an  agent,  the  name,  occupation,  and  residence  of  his  principals,  and 
a  statement  as  to  where  the  nursery  stock  to  be  sold  is  grown,  together  with  a 
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bond  to  the  state  in  the  penal  sum  of  two  thousand  dollars,  conditioned  to  save 
harmless  any  citizen  of  the  state  who  shall  be  defrauded  by  any  false  or 
fraudulent  representations  as  to  the  place  where  such  stock  sold  by  such  person 
was  grown,  or  as  to  its  hardiness  for  climate,  is  invalid. 

In  re  Schechter,  (1804)   63  Fed.  Hep.  095,  innocence  of  wrong  which  it  indulges  in  favor 

wherein    the   court   said :      "  When   a    state  of  the  dealers  in  its  own  products,  and  which 

undertakes   by    statutory    regulation   to    de-  the  law  rai&es  in  favor  of  every  man,  it  very 

prive  citizens   of  other  states   who   deal   in  effectually    deprives    the    citizens    of    other 

sound  articles  of  commerce  produced  in  other  states   of   the  most   valuable  privileges   and 

states,  of  that  presumption  of  honesty  and  immunities  its  own  citizens  enjoy." 

7.  Regulating  Use  of  Common  Property  of  the  State  —  a.  In  General.  —  By 
this  provision  the  citizens  of  the  several  states  are  not  permitted  to  participate 
in  all  the  rights  which  belong  exclusively  to  the  citizens  of  any  particular 
state,  merely  upon  the  ground  that  they  are  enjoyed  by  those  citizens.  And  in 
regulating  the  use  of  the  common  property  of  the  citizens  of  such  state,  the 
legislature  is  not  bound  to  extend  to  the  citizens  of  all  the  other  states  the  same 
advantages  as  are  secured  to  its  own  citizens. 

Corfield  v.  Coryell,  (1823)  4  Wash.  (U.  S.)  371,  6  Fed.  Gas.  No.  3,230. 

&.  Fish  and  Game  Laws  —  (1)  In  General.  —  A  state  statute  regulating 
the  manner  and  seasons  in  which  hunting  and  fishing  should  be  pursued  in 
that  state,  in  which  the  privileges  of  residents  of  that  state  are  distinguished 
from  those  of  nonresidents  in  that  the  latter  are  required  to  pay  a  license  fee 
of  ten  dollars,  which  fee  is  not  required  of  residents,  is  valid. 

In  re  Eberle,   (1899)   98  Fed.  Rep.  295.  alone,  come  within  the  doctrine  of  Ward  v. 

The  right  to  fish  in  the  interior  waters  of  ^land,   (1870)   12  Wall.   (U.  8.)   418    as 

•  state  if  not  a^ivHege  to  which  citizens  in  *>  restrictions  upon  trade  and  business.    But 

the  several  states  are  entitled,  and  the  pro-  J^tSJVE*    "  1S  ?  Part  °,f  *h?  8*m*  sectlon 

viso  in  a  Maine  statute  that  during  Febru-  ^V"*1*  th?  J^H*  o£  fish  for  th,e  Pur" 

ary,  March,  and  April,  citizens  of  the  state  P?f  °f  S^X?^^ 

may  fish  for  and  take  land-locked  salmon,  "*   £  %  *a*erf  P™™1™  ^XTnf  n«h 

re;*^^^                                  tnS  SSTta  t£  tLr^ 

with  this  clause.    State  t;.  Tower,  (1892)   84  8tftte8  of  the  right  to  d^ bns-mess  [n  Virginia, 

e*        "  but  to  protect  the  fisheries  from  depletion." 

Prohibiting  taking  of  fish  by  nonresident 
for  manufacture  of  oil  —  A  Virginia  statute  An  ordinance  "  prohibiting  all  persons  from 
making  the  manufacture  of  oil  and  the  taking  '  digging  clams  on  Salisbury  Flats  to  sell,  ex- 
of  fish  for  that  purpose  by  nonresidents  in  cept  those  having  a  permit  from  the  select- 
any  of  the  waters  of  the  state  unlawful,  is  men,  the  permit  only  to  be  granted  to  the 
valid.  Chambers  v.  Church,  (1884)  14  R.  I.  residents  of  the  town,"  is  not  invalid  for  giv- 
398,  the  court  saying:  "The  provision  re-  ing  privileges  to  the  inhabitants  of  the  town 
lating  to  the  manufacture  of  fish  oil  and  which  are  not  given  to  citizens  of  other  states, 
manure,  in  this  statute,  might,  if  it  stood  Com.  t?.*  Hilton,   (1899)    174  Mass.  30. 

(9)  Oyster  Laws  —  (a)  Prohibiting  Planting  and  Taking  Oysters.  —  Citizens  of  one 
rtate  are  not  invested  by  this  clause  with  any  interest  in  the  common  property 
of  the  citizens  of  another  state,  and  a  state  can  prohibit  the  citizens  of  other 
states  from  planting  oysters  in  a  navigable  stream  in  that  state  when  its  own 
citizens  have  that  privilege. 

McCreadv   f?.   Virginia,    (1876)    94   U.    S.      cove  by  means  of  dredges  was  seized,   con- 
394,  affirming  (1876)  27  Gratt.  (Va.)  985.  demned,  and  sold,  does  not  violate  this  clause. 

Corfield  t>.  Coryell,   (1823)   4  Wash.   (U.  S.) 

A  New  Jersey  statute  under  which  a  vessel       371,  6  Fed.  Cas.  No.  3,230.    See  also  Bennett 

found  engaged  in  taking  oysters  in  a  river      t?.  Boggs,  (1830)   $aldw.   (U.  S.)   GO,  3  Fed. 
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Cas.  No.  1,319,  as  to  a  New  Jersey  statute  taking  a  lease  of  the  state  lands  under  water 
regulating  fisheries.  to  persons  who  are  not  citizens  and  residents 

of  the  state,  except  those  who,  at  the  time  of 

A  state  statute  prohibiting  citizens  of  other  the  passage  of  the  Act,  were  holding  and 
states  from  taking  oysters  in  the  navigable  using  the  state's  lands  under  those  waters,  and 
waters  of  the  state  of  Rhode  Island  is  valid.  had  oysters  planted  thereon,  under  a  usage, 
State  v.  Medbury,.  (1855)   3  R.  I.  141.  custom,   or  existing  law   of  the  state,   does 

not  violate   this   clause.       State   v.    Corson, 

Regulating  leases  of  oyster  lands.  —  A  New  (1901)  67  N.  J.  L.  185.  See  also  Haney  v. 
Jersey  statute  which  denies  the  privilege  of      Compton,  (1873)  36  N.  J.  L.  509. 

(b)  Prohibiting  Baying  and  felling  Oysters  in  a  State.  —  An  oyster  law  requiring  a 
license  to  buy  and  sell  oysters  is  invalid  so  far  as  it  forbids  the  granting  of  a 
license  to  any  person  who  has  not  been  a  resident  of  the  state  for  twelve 
consecutive  months  preceding  his  application  for  such  license. 

Booth  t\  Lloyd,  (1887)  33  Fed.  Rep.  597. 

c.  Prohibiting  Nonresidents  Grazing  Cattle.  —  A  state  statute  pro- 
viding that  "  it  shall  be  unlawful  for  a  person  or  persons,  not  residents  of  this 
state,  owning  in  part  or  in  whole  any  stock  whatever,  to  herd,  graze,  or  permit 
to  run  at  large  any  stock  whatever  in  any  county  or  counties  of  this  state; 
provided,  this  section  shall  not  be  so  construed  as  to  prevent  stock  buyers  from 
gathering  up  and  driving  such  stock  through  any  counties  of  this  state  to 
market,"  does  no  violation  to  this  clause.  The  state  has  the  right  to  protect  the 
lands  of  its  citizens  against  trespass  by  citizens  of  another  state. 

State  v.  Smith,  (1903)   71  Ark.  478. 

8.  Bight  to  Sue  —  a.  In  General.  —  The  intention  of  thi9  provision  was 
to  confer  on  the  citizens  of  the  several  states  a  general  citizenship  and  to  com- 
municate all  the  privileges  and  immunities  which,  the  citizens  of  the  same 
state  should  be  entitled  to  under  like  circumstances,  and  this  includes  the 
right  to  institute  actions. 

Colefl.  Cunningham,  (1890)   133  U.  S.  114.  •  titled  "An  Act  suspending  the  privilege  oi 

See  also  Ward  v.  Maryland,  (1870)    12  Wall.  all  persons  aiding  the  rebellion  against  the 

(U.  S.)   430;  Cofrode  v.  Gartner,   (1890)   79  United  States,  of  prosecuting  and  defending 

Mich.  342,  and  Mason  v.  West  Branch  Boom  actions    and    judicial    proceedings    in    this 

Co.,  (1858)  3  Wall.  Jr.  (C.  C.)   252,  16  Fed.  state,"  was  held  to  be  invalid  as  applied  to 

Cas.  No.  9,232,  as  to  right  to  sue  a  citizen  of  those    who    were    citizens    of    other    states, 

the  state  in  the  federal  courts.  Davis  v.  Pierse,  7  Minn.  13.  See  also  Jack- 
son v.  Butler,  8  Minn.   117;   McFarland  v. 

Suspending  privilege  of  prosecuting  and  de-  Butler,  8  Minn.  116;  Wilcox  v.  Davis,  7  Minn, 

fending  actions.  —  A  Minnesota  statute  en-  23. 

6.  Right  to  Enforce  a  Inability.  —  A  bill  enacting  that  "  all  *  *  * 
conveyances,  mortgages,  etc.,  which  either  in  whole  or  in  part  shall  have  been  for 
or  on  account  of  spirituous  or  intoxicating  liquors,  shall  be  utterly  null  and  void 
against  all  persons  and  in  all  cases,"  and  "  no  action  of  any  kind  shall  be 
maintained  in  any  court  in  this  state  either  in  whole  or  in  part  for  intoxicating 
or  spirituous  liquors  sold  in  any  other  state  or  country  whatever,"  if  passed, 
would  be  invalid,  as  a  refusal  to  pay  a  debt  is  an  injury  to  the  property  of  the 
creditor,  and  when  the  right  to  remedy  for  such  injury  is  secured  to  the 
citizens  of  the  state  by  the  state  constitution,  the  United  States  Constitution 
gives  the  same  privilege  to  the  citizens  of  the  different  states, 
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Opinion  of  Justices,  (1852)  25  N.  H.  537. 

Jtfcht  of  personal  representatives  to  enforce 
liability.  —  A  statute  which  provides  that 
"  if  the  life  of  any  person  not  in  the  employ- 
ment of  a  railroad  company  shall  be  lost  in 
this  commonwealth  by  reason  of  the  negli- 
gence or  carelessness  of  the  proprietor  or  pro- 
prietors of  any  railroads,  or  by  the  unfitness 
or  negligence  or  carelessness  of  their  servants 


or  agents,  the  personal  representative  of  the 
person  whose  life  is  so  lost  may  institute  suit 
and  recover  damages  in  the  same  manner  that 
the  person  himself  might  have  done  for  any 
injury  where  death  did  not  ensue/'  should  be 
construed  as  confirming  the  right  on  the  rem- 
edy therein  given  to  personal  representatives 
appointed  by  the  courts  of  that  state.  Mar- 
vin v.  Maysville  St.  R.,  etc,  Co.,  (1892)  49 
Fed.  Rep.  436. 


c.  Sight  of  Nonresident  to  Sue  Nonresident —  (1)  In  General. — 
A  resident  of  another  state  has  the  same  right  to  bring  an  action  in  the  courts 
of  a  state  upon  a  cause  of  action  arising  in  another  state,  and  against  a  citizen 
of  another  state,  that  a  citizen  of  the  state  has. 


Eingartner  v.  Illinois  Steel  Co.,  (1896)  94 
Wis.  78.  See  also  Barrell  v.  Benjamin, 
(1819)  15  Mass.  354. 

This  provision  gives  a  citizen  of  a  state  the 
right  to  maintain  an  action  to  recover  a  legal 
tanand  or  equitable  right  against  a  person 
found  in  a  state  of  which  he  is  not  a  citizen. 
Steed  «.  Harvey,  (1898)  18  Utah  372, 
wherein  the  court  said :  "  This  is  a  general 
description  of  the  rights  guaranteed  by  the 
Constitution  of  the  United  States  to  the  citi- 
sens  of  each  state  in  the  several  states,  under 
their  laws  respectively,  without  enumerating 
them.  Undoubtedly  a  citizen  of  a  state  may 
acquire  and  claim  rights  under  the  laws  of 
another  state  without  going  into  it.  He 
may  enter  into  contracts  to  be  executed  in 
another  state,  and  may  acquire  and  own 
property,  personal  and  real,  situated  therein 
by  purchase,  bequest,  or  inheritance;  and 
be  may  engage  in  lawful  commerce,  trade, 
and  business  therein,  and  such  property  is  ex- 
empt from  any  higher  taxes  than  are  imposed 
by  the  state  on  its  own  citizens,  and  he  has 


a  right  to  employ  the  remedies  the  laws  of 
such  state  provide  for  the  enforcement  of  his 
contracts,  the  redress  of  wrongs,  and  the  pro- 
tection of  his  rights;  he  is  entitled  to  the 
same  protection  of  life,  liberty,  and  property 
the  laws  of  such  state  extend  to  its  own  citi- 
zens. The  privileges  and  immunities  of  a  citi- 
zen of  one  state  in  another  state  include  these 
rights  with  others.  There  are  privileges,  how- 
ever, which  states  give  only  to  their  own  citi- 
zens, rights  which  they  will  not  permit 
citizens  of  other  states  to  acquire  and  possess, 
such  as  the  elective  franchise,  the  right  to  sit 
upon  juries,  the  right  to  hold  public  office. 
These  rights  they  make  dependent  on  citi- 
zenship." 


Right  to  sue 
of  a  state  has  a 
any  kind  in  the 
this  includes  the 
ment  in  another 
that  state  of 
Neville,   (1873) 


out  attachment.  —  A  citizen 
right  to  institute  actions  of 
courts  of  another  state,  and 
right  to  sue  out  an  attach- 
state  on  the  property  within 
a  nonresident.  Morgan  v. 
74  Pa.  St.  57. 


(2)  Right  of  Nonresident  to  Sue  Foreign  Corporation.  —  A  state  statute 
under  which  a  resident  of  the  state,  or  a  domestic  corporation,  can  maintain 
an  action  against  a  foreign  corporation  for  any  cause,  no  matter  where  it  arose, 
but  an  action  by  a  nonresident  plaintiff  against  a  foreign  corporation  can  be 
maintained  only  in  the  cases  specified,  and  in  no  case  for  a  cause  of  action 
which  ariose  outside  of  the  state  limits,  does  not  conflict  with  this  clause. 


Bobinaon  vf  Oceanic  Steam  Nav.  Co., 
(1889)  112  N.  Y.  323,  affirming  (1888)  66 
N.  Y.  Super.  Ct.  10&.  See  also  Anglo- Ameri- 
can Provision  Co.  v.  Davis  Provision  Co., 
(lQOe)  169  N.  Y.  606;  Duquesne  Club  v. 
Few  Bank,  (1885)  36  Hun  (N.  Y.)  390. 

A  South  Carolina  statute  provides  that 
"an  action  against  a  corporation  created  by 
or  wider  the  laws  of  any  other  state,  gov- 
ernment, or  country  may  be  brought  in  the 
Circuit  Court  (1)  by  any  resident  of  this 
state,  for  any  cause  of  action;  (2)  by  a 
plaintiff  not  a  resident  of  this  state,  when 
the  cause  of  action  shall  have  arisen,  or  the 
subject  of  the  action  shall  be  situated, 
within  this  state."  The  sole  object  of  this 
provision  was  to  limit  the  easels  in  which  a 


nonresident  might  sue  a  foreign  corporation 
in  the  courts  of  the  state,  and  the  two 
classes  mentioned  in  the  second  subdivision 
of  the  section,  namely,  to  cases  in  which  the 
cause  of  action,  has  arisen  in  the  state  or  to 
cases  in  which  the  subject  of  the  action  shall 
be  situated  within  the  state.  As  so  con- 
strued, the  statute  does  not  violate  this  clause. 
By  the  'express  terms  of  this  clause  of  the 
Constitution  the  privileges  and  immunities 
secured  are  to  the  citizens  of  other  states, 
and  the  provisions  of  the  statute  under  con- 
sideration Telate  only  to  residents  — •  two 
different  and  distinct  things  —  and  hence 
there  is  no  conflict.  Central  R.,  etc.,  Co.  t>. 
Georgia.  Constr.,  efc.,  Co.,  (1889)  32  S.  Car. 
319. 


176 


Volume  IX. 


Privileges  and  Immunltief. 


CONSTITUTION. 


Art.  IT.,  mo.  8. 


d.  Attachment  Against  Nonresidents —  (1)  In  General.  —  A  statute 
providing  for  the  issuance  of  an  attachment  against  a  nonresident  is  not  in 
conflict  with  this  clause. 


Pyrolusite  Manganese  Co.  v.  Ward,  (1884) 
73  Ga.  491.  See  also  Campbell  v.  Morris, 
(1797)  3  Har.  &  M.  (Md.)  535. 

A  New  York  statute  abolishing  imprison- 
ment for  debt  in  this  state,  provides  that 
no  person  shall  be  arrested  on  civil  process  in 
suits  brought  upo.  contracts  express  or  im- 
plied, except  in  cases  where  the  defendant 
"  shall  not  have  been  a  resident  of  this  state 
for  at  least  one  month  previous  to  the  com- 
mencement of  a  suit  against  him."  The  privi- 
from    arrest    does    not    depend    upon 


citizenship  or  domicil,  any  further  than 
they  may  include  residence,  but  upon  resi- 
dence. The  idea  of  the  statute  was  to  limit 
the  privilege  to  debtors  living  permanently 
in  the  state  for  the  time  being,  which  it  was 
presumed  would  generally  bring  their  prop- 
erty within  the  reach  of  execution,  or  enable 
the  creditor  to  apply  any  other  coercive 
measure  in  the  collection  of  his  debt  which 
the  laws  have  provided,  and  as  so  construed 
it  is  valid.  Frost  v.  Brisbin,  (1837)  19  Wend. 
(N.  Y.)   11. 


(2)  Attachment  of  Property  of  Nonresident.  —  A  state  statute  providing 
"  that  when  any  person,  who  shall  be  an  inhabitant  of  any  other  government, 
so  that  he  cannot  be  personally  served  with  process,  shall  be  indebted  to  any 
person,  resident  of  this  state,  and  hath  any  estate  within  the  same,  any  of  the 
judges  or  justices  may  grant  an  attachment  against  the  estate  of  such  foreign 
person ;  and  in  case  of  the  death  of  any  debtor  residing  without  the  limits  of 
this  state,  the  creditor,  resident  within  the  state,  shall  in  like  manner  be 
entitled  to  recover,  by  attachment,  against  the  executor  or  administrator  of  such 
nonresident,"  is  not  incompatible  with  this  clause. 


Kincaid  v.  Francis,  (1812)  Cooke  (Tenn.) 
50,  wherein  the  court  said:  "The  object  of 
the  Constitution  was  to  secure  to  the  citi- 
zens of  every  state  an  equal  administration 
of  justice  as  it  regarded  their  essential  rights, 
either  6f  property  or  person,  by  the  courts  of 
every  state,  and  was  not  at  all  intended  to 
interfere  with  the  mode  of  prosecuting  those 
rights.  This  seems  to  have  been  the  under- 
standing of  several  states,  as  some  of  them 
have  passed  such  discriminating  laws;  for 
instance,  in  Kentucky,  a  nonresident  is  com- 
pelled to  give  security  for  costs  before  he 
can  commence  a  suit  of  any  description, 
whereas  the  citizens  of  the  state  are  under  no 
such  necessity." 

Attachment  against  nonresident  executor. 
—  A  Kansas  statute  authorizing  the  enforce- 
ment of  a  contract  obligation  of  a  nonresi- 
dent who  died  owning  real  estate  in  Kansas, 
by  attachment  and  sale  of  such  real  estate  in 
an  action  brought  against  the  nonresident 
executor,  does  not  deny  to  nonresidents  the 


privileges  and  immunities  of  citizens  of  the 
state,  within  the  meaning  of  this  clause. 
Manley  v.  Mayer,  (1904)  68  Kan.  377.  See 
also  Manley  t?.  Osborne,  (Kan.  1904)  76  Pac. 
Rep.  1130. 

Without  undertaking.  —  A  Nebraska  Btat- 
use  providing  that  "where  the  ground  of 
attachment  is  that  the  defendant  is  a  foreign 
corporation,  or  a  nonresident  of  the  state, 
the  order  of  attachment  may  be  issued  with- 
out an  undertaking.  In  all  other  cases. the 
order  of  attachment  shall  not  be  issued  by  the 
clerk  until  there  has  been  executed  in  his 
office,  by  one  or  more  sufficient  sureties  of  the 
plaintiff,  to  be  approved  by  the  clerk,  an 
undertaking  not  exceeding  double  the  amount 
of  the  plaintiff's  claim,  to  the  effect  that  the 
plaintiff  shall  pay  the  defendant  all  dam- 
ages which  he  may  sustain  by  the  attachment 
if  the  order  be  wrongfully  obtained,"  is  not 
in  conflict  with  this  clause.  Marsh  v.  Steele, 
(1879)  9  Neb.  100.  See  also  Olmstead  v. 
Rivers,  (1879)   9  Neb.  234. 


9.  Service  of  Process.  -7-  A  statute  provided  that  "  in  actions  against  an  indi- 
vidual residing  in  another  state,  or  a  partnership,  association,  or  joint  stock 
company,  the  members  of  which  reside  in  another  state,  engaged  in  business 
in  this  state,  the  summons  may  be  served  on  the  manager  or  agent  of  or 
person  in  charge  of  such  business  in  this  state  in  the  county  where  the  business 
is  carried  on,  or  in  the  county  where  the  cause  of  action  occurred."  A  judgment 
in  personam  obtained  against  a  nonresident  on  a  service  made  on  an  agent 
under  the  statute  violates  the  rights  of  the  defendant  by  depriving  him  of  an 
immunity  or  exemption  allowed  to  citizens  of  the  state,  as  the  citizens  of 
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that  state  have  entire  immunity  from  being  subjected  to  personal  judgments 
for  money  upon  such  a  service  of  process  in  actions  at  law. 


Moredock  v.  Kirby,  (1902)  118  Fed.  Rep. 
182. 

Service  on  agent  of  nonresident.  —  A  Dela- 
ware statute  providing  "  that  whenever  suit 
shall  be  brought  against  any  person  or  per- 
sons not  residing  in  this  state,  but  doing 
business  therein  either  by  a  branch  estab- 
lishment or  agency,  it  shall  be  sufficient 
service  of  a  writ  of  summons  to  leave  a  copy 
thereof  with  any  agent,  or  at  the  usual  place 
of  business  of  such  person  or  persons,  or  his 
or  her  or  their  agent  ten  days  before  the 
return  thereof/'  so  far  as  it  was  applicable 
to  the  case,  was  held  to  be  in  violation  of 
this  clause.  Caldwell  v.  Armour,  (1899)  1 
Penn.  (Del.)  545. 

By  publication  —  when  property  within  the 
state.  —  Statutes    providing  for   service    by 


Sublication  on  nonresidents,  those  whose  resi- 
ence  is  unknown,  or  those  who  have  been 
absent  from  the  state,  or  who  conceal  them- 
selves so  that  service  cannot  be  had  upon 
them,  are  not  objectionable  as  depriving  non- 
residents of  privileges  and  immunities  of 
the  citizens  of  the  state.  It  is  beyond  the 
power  of  a  state  to  grant  the  same  privileges 
and  immunities  in  the  matter  of  service  of 
process  to  those  outside  of  its  jurisdiction  as 
it  can  to  those  within  its  limits;  its  powers 
are  limited  by  its  boundaries.  All  residents, 
or  those  found  within  its  limits,  are  to  be 
served  personally.  All  others  who  cannot 
be  so  reached  must  necessarily  be  served  by 
publication,  both  methods  being  regardless 
of  their  citizenship.  Morris  v.  Graham, 
(1892)  51  Fed.  Rep.  57,  which  was  an  action 
to  remove  a  cloud  on  title  to  land  lying  within 
the  state. 


10.  Requiring  Security  for  Coats.  —  A  statute  and  rule  of  court  requiring  a 
nonresident  plaintiff  to  enter  security  for  costs  of  the  action  does  not  conflict 
with  this  clause.  The  security  for  costs  is  required  of  a  party,  not  because 
he  is  a  citizen  of  another  state,  but  only  because  he  is  a  nonresident  of  the 
state.  The  requirement  would  apply  as  well  to  a  citizen  of  the  state,  who  was 
a  nonresident  at  the  time,  as  it  would  to  a  citizen  of  another  state  not  residing 
in  the  enacting  state ;  and  so,  on  the  other  hand,  if  a  citizen  of  another  state  is 
residing  in  the  enacting  state  at  the  time,  he  could  no  more  be  required  to  enter 
security  for  costs  than  a  citizen  of  the  latter  state  under  like  circumstances. 

constitutionality  never  before  having  been 
questioned;  and  at  this  late  day  we  are  not 
disposed  to  declare  it  a  nullity.  In  aid  of 
the  correctness  of  such  a  decision,  we  would 
refer  to  the  83d,  91st,  and  02d  rules  of  the 
Circuit  Court  of  the  United  States  for  the 
Maryland  District,  in  which  the  principle  of 
this  Act  is  adopted;  which  rules  were  made 
and  established  by  the  judges  of  that  court 
at  November  term,  1802."  See  also  Holt  t?. 
Tennallytown,  etc.,  R.  Co.,  (1895)  81  Md. 
219. 


Cummings  v.  Wingo,  (1889)  31  S.  Car. 
434.  See  also  Blake  v.  McClung,  (1898)  172 
U.  S.  256;  Kilmer  v.  Groome,  (1897)  19  Pa. 
Co.  Ct.  339. 

A  Maryland  statute  requiring  nonresident 
plaintiffs  to  give  security  for  costs  is  con- 
stitutional. Haney  v.  Marshall,  (1850)  9 
Md.  194,  in  which  case  the  court  said :  "  The 
Act  has  been  in  operation  for  more  than  half 
a  century,  during  all  which  time  it  has  been 
recognized  by  the  profession,  both  on  the 
bench  and  at  the  bar,  as  a  valid  law;   its 


11.  Statute  of  Limitations.  —  A  state  statute  of  limitation  which  provides 
that  when  the  defendant  is  out  of  the  state  the  statute  shall  not  run  against  the 
plaintiff  if  the  latter  resides  in  the  state,  but  shall  if  he  resides  out  of  the  state, 
is  not  repugnant  to  this  clause. 


Chemung  Canal  Bank  v.  Lowery,  (1876)  93 
U.  S.  76. 

Aa  applied  to  a  promissory  note  executed 


in  another  state,  a  statute  of  limitations 
does  not  violate  this  clause.  Higgins  v. 
Graham,  (1904)  143  Cal.  131. 


12.  Giving  Resident  Creditors  Priority  —  a.  In  General.  —  A  state  statute, 
the  manifest  purpose  of  which  is  to  give  to  all  creditors  who  are  citizens  of  the 
state  priority  over  all  creditors  residing  out  of  that  state,  whether  the  latter 
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were  citizens  or  only  residents  of  some  other  state  or  country,  infringes  rights 

given  by  this'provision. 

Blake  v.  McClung,  (1898)  172  U.  S.  247.  closed  by  such  receiver,  and  its  assets  con- 
See  also  Blake  v.  McClung,  (1900)  176  U.  S.  verted  into  money,  to  satisfy  the  claims  of 
59.  But  see  Douglass  v.  Stephens,  (1821)  such  stockholders  and  creditors."  In  its 
1  Del.  Ch.  467,  wherein  it  was  held  that  a  operation  against  the  other  shareholders  of 
Delaware  statute  giving  a  preference  to  such  an  association,  residents  and  citizens  of 
creditors  within  the  state  was  not  incom-  other  states  than  Michigan,  the  statute  is 
patible  with  this  clause.  "The  privileges  invalid.  Had  the  legislation  of  Michigan 
designed  to  be  secured  cannot  be  construed  provided  that,  as  a  condition  of  the  defendant 
to  be  any  right  which  a  creditor  has  to  association's  doing  business  in  the  state  of 
recover  a  debt  from  the  administrator  of  Michigan,  it  should  deposit  a  fund  with  the 
a  deceased  person.  This  must  depend  on  the  state  treasurer  or  other  state  officer  to  be 
laws  of  each  state.  It  is  neither  a  right  nor  used  for  the  security  of  resident  stockhold- 
a  privilege  which,  according  to  the  words  of  ers  or  creditors  of  the  state  6i  Michigan, 
the  section,  the  citizens  of  each  state  are  such  a  provision  would  not  have  been  in 
entitled  to  in  the  several  states."  violation  of  the  fourth  article  of  the  Federal 
**»•«.-  AAi  j-  xi_  i  Constitution.  Maynard  v.  Granite  State 
A  Michigan  statute,  amending  the  general  Provident  A880C./(C.  C.  A.  1899)  92  Fed. 
building  association  law,  provided  that  "  the  t>  aqr 
secretary    of    state   may    at    any    time,    for  p" 

reasonable  causes,  with  the  concurrence   of  Whether  an  Indiana  statute,  which  pro- 

the  attorney -general,  revoke  the  authority  of  vides:   "and  the  citizens  of  this  state  shall 

any  foreign  corporation  to  do  business  in  this  have  a  lien  upon  all  the  personal  property  of 

state ;    and  in  such  event  the   attorney-gen-  said  corporations,  to  the  amount  of  $100,  for 

eral  shall  take  proceedings  to  wind  up  the  all   debts  originally   contracted  within   this 

business  of  such  foreign  corporation  in  this  state,   which,   after   said   lien   of   the   state, 

state,  and  a  receiver  may  be  appointed  for  shall  take  precedence  of  all  other  debts,  de- 

the  assets  of  such  foreign  corporation  in  this  mands,  judgments  or  decrees,  liens  or  mort- 

state.      Stockholders    and    creditors    in    this  gages  against  such  corporations,"  is  invalid 

state  of  such  foreign  corporation  shall  have  by    reason    of    repugnancy    to    this    clause, 

a  first  lien  on  all  assets  in  this  state  of  such  qu&ret    Brown  v.  Ohio  Valley  R.  Co.,  (1897) 

foreign  corporation,  and  the  business  in  this  79  Fed.  Rep.  176. 
state  of   such   foreign  corporation   shall   be 

b.  Requiring  Deposit  fob  Security  of  Resident  Creditors.  —  As  a 

condition  precedent  to  the  right  to  transact  business  in  the  state  of  New  York, 

a  New  Hampshire  corporation,  by  the  laws  of  the  state  of  New  York,  waa 

obliged  to  make  a  deposit  in  the  nature  of  a  fund  to  be  held  in  trust  for  the 

benefit  of  domestic  creditors  and  shareholders.    It  was  held  that  the  corporation 

making  the  deposit  must  be  deemed  to  have  consented  that,  in  case  of  insolvency, 

the  fund  be  distributed  according  to  the  terms  of  the  statute,  and  that  the 

application  of  the  fund  to  the  benefit  of  domestic  creditors  and  shareholders 

did  not  infringe  upon  the  provision  of  the  Federal  Constitution  that  citizens 

of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in 

the  several  states. 

People  v.  Granite  State  Provident  Assoc.,      Granite  State  Provident  Assoc.,    (C.  C.  A. 
(1900)    161  N.  Y.  496,  affirming   (1899)    41       1899)   92  Fed.  Rep.  435,  noted  supra. 
K.  Y.  App.  Div.  257.     See  also  Maynard  v. 

13.  kight  to  Hold  Property  as  Trustee.  —  A  statute  providing  that  "  it  shall 
be  unlawful  for  any  person,  association,  or  corporation  to  nominate  or  appoint 
any  person  a  trustee  in  any  deed,  mortgage,  or  other  instrument  in  writing, 
(except  wills)  for  any  purpose  whatever,  who  shall  not  be  at  the  time  a  bona 
fide  resident  of  the  state  of  Indiana;  and  it  shall  be  unlawful  for  any  person 
who  is  not  a  bona  fide  resident  of  the  state  to  act  as  such  trustee,"  is  a  plain 
discrimination  against  the  residents  of  other  states,  and  is  void.  A  citizen  of 
the  United  States  cannot  be  denied  the  right  to  take  and  hold  absolutely  real 
or  personal  property  in  any  state  of  the  Union,  nor  can  he  be  denied  the  right 
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to  accept  the  conveyance  of  such  property  in  trust  for  his  sole  benefit,  or  for 

the  benefit  of  himself  and  others. 

Farmers'  L.  &  T.  Co.  v.  Chicago,  etc.,  R.  Co.,  (1886)  27  Fed.  xvep.  148.  See  also  Shirk 
v.  La   Fayette,    (1892)    52   Fed.   Rep.   858;   Roby  v.  Smith,  (1891)  131  Ind.  344. 

14.  Assignee  for  Benefit  of  Creditors  to  Be  a  Resident.  —  A  state  statute 

providing  that  all  voluntary  assignments  for  the  benefit  of  creditors  shall  be 

void  unless  the  assignee  shall  be  a  resident  of  the  state  is  valid. 

Duryea  v.  Muse,  (1903)  117  Wis.  403.  See  also  Vanbuskirk  v.  Hartford  F.  Ins.  Co., 
(1842)   14  Conn.  590. 

15.  Recording  Assignments  for  Benefit  of  Creditors. — A  state  statute  providing 
for  the  recording  in  that  state  of  assignments  for  the  benefit  of  creditors  made 
by  persons  residing  out  of  the  state  as  affording  protection  to  domestic  creditors 
alone  was  held  to  be  valid. 

Hilliard  v.  Enders,   (1900)    196  Pa.  St.   592.  . 

16.  Discriminating   Against    Individuals    Transacting    Insurance.  —  A  state 

statute  which  prohibits  the  writing  of  insurance  by  an  individual  acting  as  agent 

for  a  number  of  citizens  of  another  state,  not  a  partnership  and  not  incorporated, 

who  have  not  complied  with  the  requirements  of  the  statute,  when  the  citizens 

of  the  state  may,  with  restrictions,  enter  into  contracts  of  insurance,  abridges 

the  privilege  freely  allowed  to  its  own  citizens. 

Barnes  r.  People,  (1897)  168  111.  426.    The  A  Florida  statute  requires  that  before  any 

court  said:     "If,  as  contended,  the  provision  company,  association,  firm,  or  individual  not 

is  intended  as  a  police  regulation  for  the  pro-  of  the  state  shall  transact  any  business  of 

tection  of  the  citizens  of  this  state  from  irre-  insurance  in  the  state,  it  or  he  shall  be  pos- 

sponsible   underwriters    acting     individually  scssed  of  at  least  one  hundred  and  fifty  thou- 

and  without    incorporation  or    organization  sand    dollars    in    value    invested    in    United 

under  any  law,  the  same  necessity  applies  in  States  or  state  bonds,  or  other  tangible  in- 

the  case  of  the  irresponsible  and  conscience-  tcrest-bearing    stock    issued    in    the    United 

less  underwriter  who  is  a  citizen  of  this  state.  States  at  their  market  value,  without  mak- 

If  the  business  of  insurance,  on  account  of  its  ing   such   requirement  as   to   unincorporated 

importance  and  nature,  is  a  proper  subject  associations,  firms,  or  individuals  of  the  state, 

for  the  exercise   of   the   police   power,   such  and  to  this  extent  the  Act  is  discriminative  as 

power  must  extend  to  and  operate  upon  the  to  citizens  of  other  states  and  of  no  effect, 

citizens  of  this  state  and  other  states  equally.  State  v.   Insurance   Com'rs,    (1896)    37   Fla. 

A  discrimination  directed  only  against  under-  564. 
writers  residing  without  the  state  is  invalid." 

17.  Bight  of  Dower.  —  The  right  of  dower  in  lands  within  a  state,  while  it 
remains  inchoate  —  a  mere  expectancy  —  and  until  it  becomes  consummated 
by  the  husband's  death,  is  under  the  absolute  control  of  the  state  legislature, 
subject  to  the  limitation  that  there  can  be  no  distinction  "  between  resident 
aliens  and  citizens ;  "  but  this  does  not  prevent  discrimination  against  those 
who  are  neither  citizens  nor  residents,  and  such  discrimination  is  not  in  conflict 
with  this  clause. 

Bennett  v.  Harms,  (1881)  51  Wis.  260.  (1891)  46  Kan.  732,  in  which  case  the  court 

said :     "  It  is  competent  for  the  legislature 

Conveyance  of  dower.  —  A  Kansas  statute  of  each  state  to  declare  the  mode  and  manner 
respecting  the  setting  apart  of  dower,  which  by  which  real  property  situate  within  the 
provides  "  that  the  wife  shall  not  be  en-  state  may  be  transferred  by  the  husband  or 
titled  to  any  interest,  under  the  provisions  of  by  the  husband  and  wife,  or  by  a  judgment 
this  section,  in  any  land  to  which  the  hus-  and  process  of  court,  so  as  to  divest  the  hus- 
band has  made  a  conveyance  when  the  wife,  band  or  husband  and  wife  of  all  estate  or 
at  the  time  of  the  conveyance,  is  not  or  never  interest  therein,  and  also  to  provide  for  the 
has  been  a,  resident  of  this  state,"  doe9  not  distribution  of  and  the  right  of  succession  to 
Tiolate  this  clause.    Buffington  v.  Grosvenor,       the  estate  of  deceased  persons." 
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18.  Communal  Eights  of  Property  in  Louisiana  —  The  laws  of  Louisiana 
provide  that  a  contract  of  marriage  made  in  that  state,  or  the  residence  of 
persons  there  in  the  relation  created  by  marriage,  shall  give  rise  to  certain 
communal  rights  on  the  part  of  each  in  property  Acquired  in  that  state  during 
the  marriage.  A  further  law,  leaving  the  rights  of  nonresident  married  persons 
in  respect  to  property  in  Louisiana  to  be  governed  by  the  laws  of  their  domicile, 
does  not  deprive  a  wife  of  her  rights  as  a  citizen,  in  property  acquired  by  the 
husband  during  marriage  in  Louisiana. 

Conner  v.  Elliott,   (1855)   18  How.   (U.  S.)  593. 

19.  Regulating  Practice  of  Medicine.  —  A  statute  provides  for  the  issue  of 
license  to  practice  medicine,  etc.,  to  three  classes  of  applicants,  and  the  proof 
of  qualification  to  be  produced  by  each  class,  as  follows:  (1)  the  affidavit  of 
the  applicant,  stating  that  he  or  she  has  regularly  graduated  in  some  reputable 
medical  college,  and  the  exhibition  to  the  proper  clerk  of  his  or  her  diploma; 
(2)  the  affidavits  of  the  applicant  and  of  two  reputable  freeholders  or  house- 
holders of  the  county,  stating  that  such  applicant  had  resided  and  practiced 
medicine,  etc.,  in  the  state  continuously  for  ten  years  immediately  prior  to  the 
taking  effect  of  such  act;  (3)  the  affidavits  of  the  applicant  and  two  reputable 
freeholders  or  householders  of  the  county,  stating  that  he  or  she  had  resided 
and  practiced  medicine,  etc.,  in  the  state,  continuously  for  three  years  im- 
mediately prior  to  the  taking  effect  of  such  act,  and  that  he  or  she  had,  prior 
to  that  date/  attended  one  full  course  of  lectures  in  some  reputable  medical 
college.  The  statute  is  not  invalid  as  granting  special  privileges  to  the  citizens 
of  the  state  not  given  to  citizens  of  other  states. 

State  t?.  Green,   (1887)   112  Ind.  468.     See  board  of  examiners  that  he  is  a  graduate  of  a 

also  the  following  cases:  medical  institution  in  good  standing;  or  if  he 

Colorado.  —  Harding  v.  People,   (1887)    10  is  not  a  graduate,  that  he  has  been  found, 

Colo.  390.  upon  examination  by  the  board,  to  be  quali- 

Michigan.  —  People  v.  Phippin,   (1888)   70  fied  to  practice  medicine  or  surgery;  or  that 

Mich.  6.  he  was  a  practitioner  ot  medicine  or  surgery, 

Montana.  —  Craig  v.   Medical    Examiners,  and  was  so  engaged  at  the  passage  of  the 

(1892)  12  Mont.  208.  Act;  and  also  provides  that  any  person  prac- 

An  Ohio  statute,  the  provisions  of  which  ticinS  medicine  or  surgery  without  obtaining 
make  it  necessary  for  the  person  obtaining  a  8U.C"  certificate  shall  be  deemed  guilty  of  a 
certificate  from  the  medical  board  to  leave  it  misdemeanor,  and  shall  be  punished  by  a  fine 
with  the  probate  judge  of  the  county  in  which  °£  imprisonment  or  both  in  the  discretion  of 
he  resides  to  entitle  him  to  practice,  a  re-  the  court,  was  held  to  be  valid.  State  v.  Ran- 
quirement  with  which  it  is  impossible  for  dolPh»  <1892)  23  Oregon  80. 
nonresidents  to  comply,  and  by  which  physi-  a  Washington  statute  requiring  an  appli- 
cians  residing  in  other  states  and  territories  cant  for  license  to  practice  medicine  to  sub- 
are  prohibited  from  opening  offices  or  appoint-  mit  to  the  prescribed  tests  to  show  the  neces- 
ing  places  to  meet  patients  or  receive  calls  8ary  qualifications,  is  valid.  State  v.  Carey, 
within  the  state,  and  which  restricts  their  (1892)  4  Wash.  429,  in  which  case  the  court 
right  to  practice  in  that  state  to  cases  in  8aid:  «xhe  test  may  not  be  the  best  that 
which  they  may  be  called  in  consultation  with  could  have  been  devised ;  it  may  be  exceed- 
a  local  practitioner  of  the  state,  or  where,  re-  ingiy  imperfect  and  faulty,  and  in  some  re- 
siding on  the  border  of  a  neighboring  state  8pect8  we  think  it  is,  as  it  is  difficult  to  see 
their  practice  extends  into  that  state,  is  not  how  a  practitioner's  qualifications  can  be  af- 
void  for  discriminating  against  physicians  fected  by  the  mere  accident  of  his  residence  in 
and  surgeons  who  reside  out  of  the  state  the  state  at  the  time  of  the  passage  of  the 
solely  on  account  of  their  residence  and  not  ]nw<  or  wny  the  community  should  not  be  pro- 
for  the  lack  of  necessary  qualification.  tected  from  resident  as  well  as  nonresident 
France  v.  State,  (1897)  57  Ohio  St.  20.  See  charlatans  and  quacks.  Yet,  conceding  the 
also  State  r.  Ottman,  (1897)  6  Ohio  Dec.  265.  right  of  the  legislature  to  legislate  upon  the 

An  Oregon  statute  which  provides  that  subject,  the*  \visdon>  of  the  Act,  its  i™«*nnnl»1e- 
every  practitioner  of  medicine  and  surgery,  to  ^es*  or  unreasonableness  is  a  que-+inn  for 
entitle  him  to  practice  his  profession,  is  re-  legislative  discretion,  and  not  for  jirM^ial  de- 
quired  to  obtain  a  certificate  from  the  state  termination." 
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20.  Regulating  Practice  of  Dentistry.  —  A  state  statute  entitled  "  An  Act 
to  regulate  the  practice  of  dentistry,  and  punish  violators  thereof,"  was  held  not 
to  violate  this  clause.  No  distinctions  are  made  between  citizens  of  that  and 
other  states;  there  is  no  discrimination  between  graduates  of  dental  colleges 
in  that  state  and  those  graduated  from  colleges  located  in  other  states  or  in 
foreign  countries;  nor  are  higher  qualifications  required  nor  any  different 
test  of  competency  prescribed,  nor  any  higher  charge  for  a  certificate  imposed 
on  one  who  came  into  the  state  after  the  law  was  enacted,  than  was  required 
of  or  imposed  on  one  who  resided  in  that  state  at  that  time,  but  was  not  engaged 
in  the  practice  of  dentistry. 

State  v.  Creditor,  (1890)  44  Kan.  565. 

81.  Discrimination .  in  Favor  of  Local  Freight  Rates,  —  A  discrimination  in 
rates  between  local  freight  and  that  which  is  extraterritorial  when  it  commences 
its  transit  is  not  prohibited  by  this  clause.     It  is  not  a  personal  distinction. 

Shipper  v.  Pennsylvania  R.  Co.,  (1864)  47  Pa.  St.  338. 

88.  Discriminating  Wharfage  Bates.  —  A  state  statute  fixing  the  rates  of 
wharfage  which  makes  a  discrimination  in  favor  of  the  canal  navigation  of  the 
state,  but  makes  none  in  favor  of  the  citizens  of  the  state,  is  not  invalid.  The 
discrimination  is  between  the  employment  of  the  boats,  not  between  the  persons 
owning  or  navigating  the  boats.  All  persons,  without  regard  to  citizenship,  are 
placed  upon  the  same  footing,  and  it  cannot  be  said  that  the  statute,  either 
in  its  language  or  its  results,  creates  a  discrimination  in  favor  of  the  citizens 
of  the  state. 

The  Canal-Boat  Ann  Ryan,  (1873)  7  Ben.   (U.  S.)  20,  1  Fed.  Cas.  No.  428. 

83.  Prescribing  Fees  of  Harbor  Master.  —  A  statute  establishing  the  office 
of  harbor  master  for  the  port  of  Pensaoola  provides  "  that  the  harbor  master 
shall  have  power  to  demand  and  receive  from  the  commanders,  owners,  or  con- 
signees, or  either  of  them,  of  every  vessel  that  may  enter  the  port  of  Pensaoola 
and  load  or  unload,  or  make  fast  to  any  wharf,  the  following  fees,  viz. :  For  any 
vessel  drawing  less  than  ten  feet,  the  sum  of  five  dollars;  and  for  any  vessel 
drawing  more  than  ten  feet,  the  sum  of  one  dollar  for  each  additional  foot: 
Provided,  this  section  shall  not  extend  to  flats,  keelboats,  steamboats,  or  other 
vessels  regularly  employed  in  the  trade  between  the  port  of  Pensacola  and  the 
ports  in  the  states  of  Alabama,  Louisiana,  and  Texas."  The  Act,  discriminating 
as  it  does  against  the  ports  of  several  states  by  imposing  the  burden  of  sup- 
porting the  port  warden  of  that  port  upon  the  commerce  of  foreign  countries 
and  of  other  states  of  the  Union,  excepting  the  favored  states  of  Alabama, 
Louisiana,  and  Texas,  is  partial  and  unequal,  contrary  to  the  spirit  at  least  of 
the  provision  of  the  Constitution,  which  secures  to  the  citizens  of  each  state  all 
the  privileges  and  immunities  of  citizens  in  the  several  states. 

Webb  t>.  Dunn,  (1882)  18  Fla.  721. 

24.  Prohibiting  Persons  from  Assuming  Title  of  Port  Warden.  —  A  statute 
entitled  "  An  Act  to  forbid  the  assumption  of  the  title  of  port  warden  by  persons 
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not  duly  appointed,"  was  held  to  be  valid  as  applied  to  a  resident  of  the  state 
of  New  Jersey  appointed  a  port  warden  of  the  state  of  New  Jersey  by  the 
governor  of  that  state,  who  exercised  his  powers  of  port  warden  of  that  state 
in  his  place  of  business  in  the  city  of  New  York. 

Curtin  v.  People,    (1882)    26  Hun    (N.  Y.)   564,  affirmed  (1882)  89  N.  Y.  621. 

25.  Inspection  of  Vessels  of  Nonresidents.  —  A  statute  providing  protection  for 
the  slave  property  of  the  state,  and  requiring  vessels  about  to  depart  from  the 
state  to  undergo  an  inspection,  enacted  in  part  that  "  it  shall  not  be  lawful  for 
any  vessel  of  any  size  or  description  whatever,  owned  in  whole  or  in  part  by 
any  citizen  or  resident  of  another  state,  and  about  to  sail  or  steam  from  any 
port,"  etc.  The  statute  was  held  to  be  applicable  to  vessels  owned  by  the 
citizens  of  other  states  or  by  citizens  of  the  enacting  state  who  had  abandoned 
their  residence  in  that  state,  and  not  to  violate  this  clause* 

Baker  v.  Wise,   (1861)   16  Gratt.   (Va.)  219. 

26.  Capias  Against  Nonresident.  —  A  state  statute  making  a  discrimination 
between  citizens  of  the  state  and  citizens  of  other  states,  in  respect  to  the  issuing 
of  a  writ  of  capias  ad"  respondendum  against  a  citizen  of  another  state  while 
temporarily  within  the  state,  is  invalid. 

Black  v.  Seal,  6  Houst.   (Del.)   541. 

27.  Tax  on  Emigrant  Agents.  —  A  state  statute  taxing  the  business  of  hiring 

persons  to  labor  outside  the  state  limits  does  not  violate  this  clause,  as  there  is 

no  discrimination  between  the  citizens  of  other  states  and  the  citizens  of  that 

state. 

Williams  v.  Fears,   (1900)    179  U.  S.  274,       on  "every  emigrant  agent  or  person  engaged 
affirming  (1900)   110  Ga.  584.  in  procuring  laborers  to  accept  employment 

in  another  state,"  is  constitutional.    State  v. 
A  North  Carolina  statute  imposing  a  tax      Hunt,  (1901)   129  N.  Car.  680. 

28.  Legislation  Against  Diseased  Animals. —  A  statute  which  provides  that  any 
person  who  has  in  his  possession  in  that  state  any  Texas  cattle  which  have  not 
been  wintered  north  shall  be  liable  for  any  damages  that  may  accrue  from 
allowing  such  cattle  to  run  at  large  and  thereby  spread  Texas  fever,  does  not 
deny  any  rights  and  privileges  to  citizens  of  other  states  which  are  accorded 
to  citizens  of  that  state. 

Kimmish  v.  Ball,  (1889)   129  U.  S.  222.  criminates  to  such  an  extent  against  persona 

A  statute  concerning  the  appointment  of  a  wh?  ™*  dea*re  to  brin*  sheeuP  into  <*e.  ■«**■ 

shfep tospector  declaringit  to  be  unlawful  to  ^  thof  *h°  m?v  have  shfP  ™.thl?  the 

Sin?  Shinto  the  8ta£  without  first  having  £*  "  *  b^*  TSS^jt^ST^ 

then!  (lipped  as  provided  by  the  statute,  dis-  State  *  D™*worthf  U897)  5  Idaho  642. 

29.  Settlement  of  Insane  Pauper.  —  This  clause  does  not  authorize  a  board  of 
directors  of  an  infirmary  of  a  county  in  Ohio  to  compel  by  mandate  the  sheriff 
of  a  county  in  Indiana  to  receive  an  insane  pauper  that  such  sheriff  has 
secretly  conveyed  to  and  released  in  the  Ohio  county. 

State  v.  Overman,  (1901)  157  Ind.  141. 
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30.  Sale  of  Pistols.  —  A  statute  which  makes  it  a  misdemeanor  for  any  person 
to  sell  a  dirk  or  bowie-knife,  a  sword  or  a  spear  in  a  cane,  brass  or  metal  knucks, 
or  any  pistol  except  such  as  is  used  in  the  army  and  navy  of  the  United  States 
and  known  as  the  navy  pistol,  is  valid,  and  a  person  convicted  for  selling  a 
pocket  pistol  has  not  been  denied  any  constitutional  right 

Dabbs  v.  State,  (1882)  39  Ark.  355. 

81.  Sequestrating  Property  of  Alien  Enemy  During  Insurrection.  —  This  pro- 
vision condemns  as  utterly  void  an  Act  passed  by  the  Confederate  Government, 
and  enforced  by  a  state  as  a  law  of  that  commonwealth,  sequestrating  the 
property  held  by  any  alien  enemy. 

Williams  v.  Bruffy,   (1877)   06  U.  S.  184,  state,  and  to  secure  to  them  the  equal  pro- 

wherein  the  court  said :    "  This  provision  has  tection  of   its   laws,  and   the  same   freedom 

been  held,  in  repeated  adjudications  of  this  possessed  by  its  own  citizens  in  the  acquisi- 

court,  to  prohibit  discriminating  legislation  tion  and  enjoyment  of  property." 
by  one  state  against  the  citizens  of  another 

32.  Slaves  Voluntarily  Taken  into  a  Free  State.  —  An  owner  could  not  take 
a  slave  into  a  non-slaveholding  state  except  under  the  condition  prescribed  by  a 
statute,  that  on  so  doing  the  slave  should  immediately  become  free. 

Lemmon  v.  People,  (1860)  20  N.  Y.  611. 

S3.  Bight  to  Purchase  and  Export  Slaves.  —  A  state  statute  declaring  "  that 

if  any  person  or  persons,  being  the  owner  or  owners  of  any  slave  or  slaves,  his 

agent  or  fafctor,  shall,  after  the  passing  of  this  Act,  export  or  sell  with  an 

intent  for  exportation,  or  carry  out  for  sale,  from  this  state,  any  negro  or 

mulatto  slave  without  a  license  or  permit  as  aforesaid  first  had  and  obtained 

from  the  justices  of  the  court  aforesaid,  every  such  negro  or  mulatto  slave 

so  exported,  or  sold  with  an  intention  for  exportation  or  carried  out  for  sale. 

is  hereby  declared  free,  and  entitled  to  enjoy  all  the  privileges  that  a  free 

negro  or  mulatto  may  or  can  do  within  this  state/'  was  held  to  be  valid. 

Allen  v.   Negro   Sarah,    (1838)     2    Harr.      property  acquires  and  must  hold  it  according 
(Del.)   437,  wherein  the  court  said  that  a      to  the  laws  of  the  state, 
citizen  of  another  state  becoming  entitled  to 
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"  A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  another  state,  shall  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime." 1 

I.  Charged  in  Any  State  and  Found  in  Another  State,  184. 

1.  Territories \  184. 

2.  District  of  Columbia,  185. 
3..  Indian  Nations \  185. 

II.  "  Treason,  Felony,  or  Other  Crime,"  185. 

III.  Necessity  of  Legislation  by  Congress,  186. 

IV.  Power  of  States  to  Legislate,  186. 
V.  Power  of  Governor,  186. 

1.  To  Make  Demand,  186. 

2.  To  Issue  Warrant  of  Arrest,  186. 

VI.  Absolute  Right  to  Demand  and  Correlative  Duty  to  Sur- 
render, 187. 
VII.  Delivery  Up  on  Sworn  Complaint,  187. 
VIII.  Removed  by  Abuse  of  Legal  Process  or  Kidnapped,  187. 
IX.  Trial  for  Other  Offense  than  Stated  in  Requisition,  187. 
X.  Writs  of  Habeas  Corpus,  187. 

L  Chabged  nr  Amy  State  aitd  Foukd  in  Ahothbb  State—  1.  Territories.  — 

Although  the  constitutional  provision  in  question  does  not,  in  terms,  refer  to 
fugitives  from  the  justice  of  any  state,  who  may  be  found  in  one  of  the 
territories  of  the. United  States,  the  Act  of  Congress  has  equal  application  to 
that  class  of  cases,  and  the  words  "  treason,  felony,  or  other  crime,"  must 
receive  the  same  interpretation,  when  the  demand  for  the  fugitive  is  made, 
under  that  Act,  upon  the  governor  of  a  territory,  as  when  made  upon  the 
executive  authority  of  one  of  the  states  of  the  Union. 

Ex  p.  Reggel,  (1885)  114  U.  S.  650.  303,  wherein  the  court  said  that  the  word 

While  this  clause  does  not  authorise  Con-      "stat.e"  .ha«  ?  deflnlte»  W  certain,  legal 

giets  to  pr^viSf  for  the  return  of  a  fugitive  ^rvn^p^\^X^  ™?"f  ^  ST 

5  f-~  i.u~  a~ a  „~ +i««  ;™«»  0*  government,  and     means  one  of  the  com- 

from  justice  on  ^%^f1^u^i^^er"  monwealths  or  political  bodies  of  the  Ameri- 

^jL^^JSL^^S^Ai^  can  Unk>n>  and  which,  under  the  Constitu- 

^^^^i^^^t^^^^H^  tion'  8tand  in  certain  specified  relations  to 
section   of   th«   article   of   the   C on»titution  ^.^  rament /and  are  invested  a8 

^T**  1a  ^S^JSTS^tthi^lJ^  commonwealths  with  full  .power,  in  their  sev- 
rules  and  regulations  respecting  the  territory  ,  flT>llereB    ovpr  ftll  ™Etei-s  not  exnrftRalv 

or  other  property  belonging  to  the  United  £K  JffiT*  *  l  maX/tm  DOt  exPre8I»y 

States.    Ex  p.  Morgan,  (1883)  20  Fed.  Rep.  lnmDltea- 

1  Questions  relating  to  foreign  extradition  are  treated  under  the  provision  of  Art.  II., 
section  2,  that  the  President  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two- thirds  of  the  senators  present  concur,  p.  27  et  seq. 
See  nlso  sections  5270  et  seq.,  R.  S.,  title  Extradition,  3  Fed.  Stat.  Annot.  68. 

For  the  statutes  relating  to  interstate  extradition,  see  sections  5278  et  seq.,  R.  S.,  title 
Extradition,  3  Fed.  Stat.  Annot.  78. 
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2.  District  of  Columbia.  —  Though  the  District  of  Columbia  is  not  included 

within  the  .constitutional  provision,  persons  charged  with  having  committed 

offenses  in  the  District  may  be  arrested  wherever  found  and  returned  to  the 

District  for  trial,  under  section  1014,  R.  S. 

Price  p.  McCarty,  (C.  C.  A.  1898)   89  Fed.  (1873)    7  Ben.    (U.  S.)    1,  6  Fed.  Cos.   No. 

Rep.  84;  In  re  Cross,    (1884)   20  Fed.  Rep.  3,554.     See  section  1014,  R.  S.,  title  Crimea 

824;  In  re  Buell,  (1875)  3  Dill.  (U.  S.)   116,  and  Offenses,  2  Fed.  Stat.  Annot.  321. 
4  Fed.    Cas.    No.    2,102;    Matter    of    Dana, 

3.  Indian  Nations.  —  The  Cherokee  Nation  is  neither  a  state  nor  a  territory 

in  the  sense  to  be  attached  to  the  words  when  used  in  the  Constitution. 

Ex  p.  Morgan,  (1883)  20  Fed.  Rep.  304,  holding  that  the  governor  of  a  state  could 
not  honor,  the   requisition   of   the   principal  chief  of  the  Cherokee  Nation. 

H  "  Treason,  Felony,  or  Other  Crime."  —  The  words  "  treason,  felony, 
or  other  crime,"  in  their  plain  and  obvious  import,  as  well  as  in  their  legal 
and  technical  sense,  embrace  every  act  forbidden  and  made  punishable  by.  a  law 
of  the  state.  The  word  "  crime  "  of  itself  includes  every  offense,  from  the 
highest  to  the  lowest  in  the  grade  of  offenses,  and  includes  what  are  called 
"  misdemeanors,"  as  well  as  treason  and  felony. 

Kentucky  v.  Dennison,  (1860)  24  How.  (U.  constitutionally  enter  into  any  agreement  or 
S.)  99.  See  Matter  of  Hughes,  (1867)  Phil.  stipulation  with  each  other  for  the  purpose  of 
L.  (61  N.  Car.)  57.  denning  or  limiting  the  offenses   for   which 

fugitives    would   or   should    be    surrendered. 

It  is  questionable  whether  the  states  could      Lascelles  v.  Georgia,  (1893)  148  U.  S.  543. 

Ertry  Violation  of  Criminal  Laws.  —  Every  violation  of  the  criminal  laws  of  a 
state  is  within  the  meaning  of  the  Constitution,  and  may  be  made  the  founda- 
tion of  a  requisition. 

Taylor  v.  Taintor,  (1872)   16  Wall.   (U.  8.)   375. 

Political  OiFonies. —  The  words  "  treason  and  felony  "  were  introduced  for  the 
purpose  of  guarding  against  any  restriction  of  the  word  "  crime,"  and  to 
prevent  this  provision  from  being  construed  by  the  rules  and  usages  of  inde- 
pendent nations  in  compacts  for  delivering  up  fugitives  from  justice.  Accord- 
ing to  these  usages,  even  where  they  admitted  the  obligation  to  deliver  the 
fugitive,  persons  who  fled  on  account  of  political  offenses  were  almost  always 
excepted,  and  the  nation  upon  which  the  demand  is  made  also  uniformly  claims 
and  exercises  a  discretion  in  weighing  the  evidence  of  the  crime,  and  the 
character  of  the  offense.  And  the  English  government,  from  which  we  have 
borrowed  our  general  system  of  law  and  jurisprudence,  has  always  refused  to 
deliver  up  political  offenders  who  had  sought  an  asylum  within  its  dominions. 
And  as  the  states  of  this  Union,  although  united  as  one  nation  for  certain 
specified  purposes,  are  yet,  so  far  as  concerns  their  internal  government, 
separate  sovereignties,  independent  of  each  other,  it  was  obviously  deemed 
necessary  to  show,  by  the  terms  used,  that  this  compact  was  not  to  be  regarded 
or  construed  as  an  ordinary  treaty  for  extradition  between  nations  altogether 
independent  of  each  other,  but  was  intended  to  embrace  political  offenses 
against  the  sovereignty  of  the  state,  as  well  as  all  other  crimes. 

Kentucky  v.  Dennisoo,   (1860)   24  How.    (U.  S.)   99. 
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I£L  Necessity  of  Legislation  by  Congress.  —  There  is  no  express  grant  to 
Congress  of  legislative  power  to  execute  this  provision,  $md  it  is  not,  in  its 
nature,  self-executing;but  a  contemporary  construction,  contained  in  the  Act 
of  1793,  1  Stat  L.  302,  ever  since  continued  in  force,  and  now  embodied  in 
sections  5278  and  5279  of  the  Revised  Statutes,  has  established  the  validity  of 
its  legislation  on  the  subject 


Roberts  v.  Reilly,  (1885)  116  U.  S.  94. 

Here  is  no  giving  up  of  the  right  under 
international  law  as  between  the  states  in 
respect  to  the  crimes  for  which  the  person 
delivered  may  be  tried.  The  right  to  demand 
is  conferred,  and  the  duty  to  deliver  is  im- 
posed ;  the  rest  remains  as  if  settled  by  treaty 
between  the  states  as  nations.  The  laws  of 
the  United  States  do  no  mere  than  to  pre- 


scribe details  for  carrying  out  this  provision. 
In  re  Fiiton,  (1891)  45  Fed.  Rep.  472. 

Upon  this  provision  and  the  statutory  law 
of  the  United  States  rest  exclusively  the 
right  of  one  state  to  demand,  and  the  obliga- 
tion of  the  other  state  upon  which  the  de- 
mand is  made  to  surrender,  a  fugitive  from 
justice.  LasceUes  v.  Georgia,  (1893)  148  U. 
S.  541. 


IV.  Poweb  of  States  to  Legislate.  —  While  legislation  by  a  state  against 
the  Constitution  and  the  law  of  Congress,  impairing  the  full  obligation  of  their 
provisions,  would  be  nugatory,  yet  it  is  competent  for  a  state  legislature  to 
enact  laws  on  the  subject,  provided  that  such  enactments  are  not  inconsistent 
with  the  end  named  in  the  Constitution. 


Kurtz  v.  State,  (1886)  22  Fla.  42;  Matter 
a  Perkins,   (1852)   2  Cal.  434. 

An  Ohio  statute  to  regulate  the  practice  of 
the  delivery  of  fugitives  from  justice  when 
demanded  by  another  state  or  territory  was 
held  to  be  valid  in  so  far  as  its  operation 
was  not  in  conflict  with  the  laws  of  Con- 
gress. While  it  is  not  within  the  power  of 
the  state  legislature  to  make  provisions  in 
conflict  with  the  laws  of  Congress  on  the  sub- 
ject, state  legislation  in  aid  of  congressional 
enactment  ds  not  objectionable.  When  the 
means  by  which  the  fugitive  is  "  to  be  arrested 
and  secured  "  are  not  provided  by  an  Act  of 
Congress,  the  legislature  of  a  state  may  and 
should  provide  proper  and  adequate  means 
and  facilities  for  the  accomplishment  of  such 
extradition.  Em  p.  Amnions,  (1878)  34  Ohio 
St.  618. 


State  legislation  to  supply  an  omission,  of 
in  aid  of  a  law  of  Congress,  is  valid  and  bind- 
ing. Coffman  17.  Keightley,  (1865)  24  Ind. 
509.  See  also  Robinson  17.  Flanders,  (1867) 
29  Ind.  14;  State  17.  Moore,  (1855)  6  Ind. 
436;  Com.  17.  Hall,  (1857)  9  Gray  (Mass.) 
262;  Com.  17.  Tracy,  (1843)  5  Met  (Mass.) 
536. 

Providing  for  arrest  before  demand.  —  It 
is  competent  for  a  state  to  provide  by  stat- 
ute for  the  arrest  and  detention  of  a  fugitive 
from  justice  until  his  surrender  shall  be  de- 
manded in  accordance  with  the  Constitution 
and  laws  of  the  United  States.  Ew  p.  Rosen- 
Mat,  (1876)  51  Cal.  285;  Ex  p.  Cubreth, 
(1875)  49  Cal.  435;  Ex  p.  White,  (1875)  49 
Cal.  434;  Kurtz  17.  State,  (1886)  22  Fla.  36. 


T.  Poweb  of  Goveehoe  —  1.  To  Make  Demand. —  The  governor  of  a  state  is 
not  authorized  to  make  a  demand  unless  the  party  is  charged  in  the  regular 
course  of  judicial  proceedings. 


Kentucky  t?.  Dennison,  (1860)  24  How.  (U. 
S.)  104,  wherein  the  court  said:  "The  Con- 
stitution having  established  the  right  on  one 
part  and  the  obligation  on  the  other,  it  be- 
came necessary  to  provide  by  law  the  mode 
of  carrying  it  into  execution.  The  governor 
of  the  state  could  not,  upon  a  charge  made  be- 
fore him,  demand  the  fugitive;  for,  according 
to  the  principles  upon  which  all  of  our  insti- 


tutions are  founded,  the  executive  department 
can  act  only  in  subordination  to  the  judicial 
department,  where  rights  of  person  or  prop- 
erty are  concerned,  and  its  duty  in  those  cases 
consists  only  in  aiding  to  support  the  judicial 
process  and  enforcing  its  authority,  when  its 
interposition  for  that  purpose  becomes  neces- 
sary, and  is  called  for  by  the  judicial  depart* 
ment." 


2.  To  Issue  Warrant  of  Arrest.  —  The  governor  of  a  state  where  a  fugitive 

is  found  cannot  lawfully  issue  a  warrant  of  arrest  without  a  law  of  the  state 

or  an  Act  of  Congress  to  authorize  it 
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Kentucky  v.  DennisotC  (1860)  24  How.  (U.  icy.    Not  only  the  power,  but  the  manner  of 

g.)   104.  its  exercise,  is  based  exclusively  on  the  Coii- 

__                     .   .   .      .   ,         *_jx5^   MWt  stitution  of  the  United  States,  and  the  law 

The  power  of   interstate  extradition  can-  f    Coo^         ^    ^    pursuallce    thereof. 

not  be  exercised  by  the  chief  executive  of  a  E    p. Iforgan,  (188S)  20  Wl.  Kep.  301. 

state  on  the  ground  of  comity  or  public  pol-  v          6     '  x         '                     v 

VI  Absoluts  Bight  to  Demand  and  Cokbelative  Duty  to  Sitbbendeb.  — 

This  clause  gives  the  right  to  the  executive  authority  of  the  state  to  demand 

the  fugitive  from  the  executive  authority  of  the  state  in  which  he  is  found; 

the  right  given  to  "  demand "  implies  that  it  is  an  absolute  right ;  and  it 

follows  that  there  must  be  a  correlative  obligation  to  deliver,  without  any 

reference  to  the  character  of  the  crime  charged,  or  to  the  policy  or  laws  of 

the  state  to  which  the  fugitive  has  fled- 

Kentucky  v.  Dennison,  (1860)  24  How.  (U.       not  greatly  tend  to  the  public  peace  along  the 

S.)    103.  borders  of  the  several  states,  are  not  matters 

«  m^w  n™.,«,—  *i„**  ««*  ™.A«iJiA  *«t  f<>r  present  consideration.    It  is  sufficient  now 

-Whether  Congress  might  not  provide  for  thatFno  means  for  auch  redreg8  through  the 

the  compulsory  restorfttion  to  the  state  of  couptg  of  ^  United  gtatefl  haye  M     «  becn 

parties  wrongfully  abducted  from  its  tern-  ided»    Mahon  v%  Jufltice    (1888)   127  U. 

tory  upon  application  of  the  parties,  or  of  K    _Qg 

the  state,  and  whether  such  provision  would 

VII  DELIVERY  Up  OH  SWOBN  COMPLAINT.  —  The  delivery  up  of  an  alleged 
fugitive  from  justice  against  whom  a  complaint  for  the  crime  of  securing 
property  by  false  pretenses  has  been  sworn  to  and  is  pending  before  a  justice 
of  the  peace  of  the  state  having  jurisdiction  conferred  upon  him  by  the  laws  of 
that  state,  is  authorized,  in  view  of  the  provisions  of  this  clause,  and  section 
5278,  R  S.,  in  so  far  as  it  authorizes  the  delivery  up  of  an  alleged  fugitive 
upon  such  an  affidavit,  is  valid. 

'      Matter  of  Strauss,  (1905)  197  U.  S.  325. 

vm.  Behoved  by  Abuse  of  Legal  Peocess  oe  Kidnapped.  —  Except  in  the 
case  of  a  fugitive  surrendered  by  a  foreign  government,  there  is  nothing  in  the 
Constitution,  treaties,  or  laws  of  the  United  States  which  exempts  an  offender, 
brought  before  the  courts  of  a  state  for  an  offense  against  its  Jaws,  from  trial 
and  punishment,  even  though  brought  from  another  state  by  unlawful  violence, 
or  by  abuse  of  legal  process. 

Lascelles  v.  Georgia,    (1893)    148  U.  S.  543. 

IX.  Trial  foe  Oteee  Offense  than  Stated  in  Requisition. —  Upon  a  fugi- 
tive's surrender  to  the  state  demanding  his  return  in  pursuance  of  national  law, 
he  may  be  tried  in  the  state  to  which  he  is  returned  for  any  other  offense  than 
that  specified  in  the  requisition  for  his  rendition,  and  in  so  trying  him  against 
his  objection  no  right,  privilege,  or  immunity  secured  to  him  by  the  Constitution 
and  laws  of  the  United  States  is  thereby  denied. 

Lascelles  v.  Georgia,   (1893)    148  U.  S.  540. 

X.  WEIT8  07  HABEAS  C0RPTJ8.  —  The  Courts  of  the  United  States  Have  Jurisdiction, 

on  habeas  corpus,  to  discharge  from  custody  a  person  who  is  restrained  of  his 

liberty,  in  violation  of  the  Constitution  or  laws  of  the  United  States,  although 

'    he  may  be  held  under  state  process  for  an  alleged  offense  against  the  laws  of 
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such  state.  The  right  of  one  state  of  the  Union  to  demand  from  another  the 
delivery  of  a  person  who  has  fled  from  justice  depends  upon  the  Constitution 
of  the  United  States,  and  the  mode  of  proceeding  and  the  evidence  necessary 
to  support  such  demand  are  prescribed  by  the  statutes  of  the  United  States. 
It  therefore  follows  that>  when  the  executive  of  a  state,  upon  whom  a  demand 
has  been  made  for  the  surrender  of  a  fugitive  from  justice,  causes,  by  virtue 
of  his  warrant,  the  arrest  of  the  person  charged  as  a  fugitive  from  the  justice 
of  another  state,  the  prisoner  is  in  custody  under  color  of  authority  derived  from 
the  Constitution  and  laws  of  the  United  States,  and  is  entitled  to  invoke  the 
judgment  of  its  courts  as  to  the  legality  of  his  arrest 


Ex  p.  Dawson,    (C.  G.  A.  1897)    83  Fed.      the  United  States  to  issue  such  writs  in 

Rep.  306.  of  prisoners  who  are  in  jail  or  in  custody  in 

t>  ia  nnmn^^*  t«*  «  f <w!«»h>  i  ~™*+  *~  Saai«A     v  violation  of  the  Constitution  or  any  law  of 

a Mffi^jfet^syM:  sirmTrfti Ea p- "^ <1878) 3 

given  jurisdiction  to  the  courts  and  judges  of  ug  es  (    .     .) 

It  Is  Competent  for  the  Courts  of  a  Butt,  or  for  any  of  her  judges  having  power, 
under  her  laws,  to  issue  writs  of  habeas  corpus,  to  determine,  upon  writ  of 
habeas  corpus,  whether  the  warrant  of  arrest  and  the  delivery  of  the  fugitive 
to  the  agent  of  the  demanding  state  were  in  conformity  with  the  statutes  of 
the  United  States;  and  if  so,  to  remand  him  to  the  custody  of  the  agent  of  that 
state. 

Robb  v.  Connolly,  (1884)   HI  U.  S-  039.  fulness  of  his  arrest  and  imprisonment.    The 

jurisdiction  of  the  courts  of  the  states  is  not 

Whenever  the  executive  of  a  state,  upon  excluded  in  such  cases,  as  was  adjudged  by 
whom  such  a  demand  has  been  made,  by  vir-  this  court  in  the  case  of  Robb  v.  Connolly, 
tue  of  his  warrant,  causes  the  arrest  for  de-  (1884)  111  U.  S.  624,  for,  although  the  party 
livery  of  a  person  charged  as  a  fugitive  from  is  restrained  of  his  liberty  under  color  of 
the  justice  of  another  state,  the  prisoner  is  authority  derived  from  the  laws  of  the  United 
held  in  custody  only  under  color  of  authority  States,  he  is  not  in  the  custody  of,  or  under 
derived  from  the  Constitution  and  laws  of  restraint  by,  an  officer  of  the  United  States, 
the  United  States,  and  is  entitled  to  invoke  Roberts  v.  Reilly,  (1885)  116  U.  S.  04.  See 
the  judgment  of  the  judicial  tribunals,  also  Ex  p.  Brown,  (1886)  28  Fed.  Rep.  653, 
whether  of  the  state  or  of  the  United  States,  that  the  federal  and  state  courts  have  con- 
by  the  writ  of  habeas  corpus,  upon  the  law-  current  jurisdiction. 
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"  Ho  person  held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  esoaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due." 

I.  Object  of  the  Clause,  189. 
II.  Legislation  by  Congress,  189. 

1.  Validity,  189. 

2.  Exclusiveness  of  Power  of  Congress,  1^0. 

III.  Slave  Taken  by  Master  into  a  Free  State,  190. 

IV.  Reclamation  from  Unorganized  Territorial  Possessions,  191. 
V.  State  Statute  Prohibiting  Harboring  a  Slave,  191. 

VI.  State  Law  Permitting  Arrest  and  Sale  of  Runaway  Slave,  192. 

L  Object  of  the  Clause.  —  The  object  of  this  clause  was  to  secure  to  the 
citizens  of  the  elaveholding  states  the  complete  right  and  title  of  ownership  in 
their  slaves  as  property  in  every  state  in  the  Union  into  which  they  might 
escape.  Historically  it  is  known  that  without  this  provision  the  Constitution 
would  not  have  been  adopted,  and  the  Union  oould  not  have  been  formed. 

Osborn  v.  Nicholson,  (1871)   13  Wall.  (U.  indeed,  was  so  vital  to  the  preservation  of 

8.)  661.  their  domestic  interests  and  institutions,  that 

«  Tj;-+™-„«n,T   u   ;«,   ™n   1™,™.   +U.4  +v«  it  cannot  be  doubted  that  it  constituted  a  fun- 

^l^  ^J^L^Z^^^^t  El  damental    article,    without   the   adoption   of 

dt^Vthe ls£*^^*£  *** ths u.nion °°r not r e ^Vr- 

A       -ju       j  ?i       i8    n?    .     Yr.  Its  true  design  was  to  guard  against  the  doc- 

?W~"£ t£LE    in ^^J\    Z  brines  and  principles  prevalent  in  the  non- 

?E?  i«£>  ^^Jl,ZT^^trZ  ft!  slaveholding  states,  by  preventing  them  from 

Lnion  into  which  they  might  escape  from  the  intenneddli*g  with>  0t obstructing  or  abolish- 

staie  where  they  were  held _in  servitude.    The  ing  the  rights  of  the  owners  of  slaves."    Per 

full  recognition  of  this  right  and  title  was  in-  g£       j  ^  pri  Pennsylvania,   (1842) 

dispensable  to  the  security  of  this  species  of  VA  WA    At  h  \  nil 

property  in  all  the  slaveholding  states;  and,  10  re*'  lU'  **'  °"' 

IL  Legislation  bt  Cohobbn  —  1.  Validity.  —  The  Act  of  Congress  of  Feb. 

12, 1793,  c.  51  (7),  which  provided,  that  when  a  person  held  to  labor  or  service 

in  any  of  the  United  States  escaped  into  any  other  of  the  states  or  territories, 

the  perron  to  whom  such  labor  or  service  was  due,  his  agent  or  attorney,  was 

empowered  to  seize  or  arrest  such  fugitive  from  labor,  and  take  him  or  her 

before  any  judge  of  the  Circuit  or  District  Courts  of  the  United  States,  residing 

or  being  within  the  state,  or  before  any  magistrate  of  a  county,  city,  or  town 

corporate,  wherein  such  seizure  or  arrest  was  made;  and  upon  proof  to  the 

satisfaction  of  such  judge  or  magistrate,  either  by  oral  evidence  or  affidavit, 

etc.,  that  the  person  so  seized  or  arrested,  under  the  laws  of  the  state  or 

territory  from  which  he  or  she  fled,  owed  service  or  labor  to  the  person  claiming 

him  or  her,  it  was  the  duty  of  such  judge  or  magistrate  to  give  a  certificate 

thereof  to  such  claimant,  his  agent  or  attorney,  which  was  sufficient  warrant 
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for  removing  the  said  fugitive  froiri  labor  to  the  state  or  territory  from  which 
he  or  she  had  fled,  was  held  constitutional. 


Prigg  v.  Pennsylvania,  (1842)  16  Pet.  (U. 
S.)  616,  wherein  the  court  said:  "We  hold 
the  act  to  be  clearly  constitutional  in  all  its 
leading  provisions,  and,  indeed,  with  the  ex- 
ception of  that  part  which  confers  authority 
upon  state  magistrates,  to  be  free  from  rea- 
sonable doubt  and  difficulty  upon  the  grounds 
already  stated.  As  to  the  authority  so  con- 
ferred upon  state  magistrates,  while  a  dif- 
ference of  opinion  has  existed,  and  may  exist 
still  on  the  point,  in  different  states,  whether 
state  magistrates  are  bound  to  act  under  it, 
none  is  entertained  by  this  court,  that  state 
magistrates  may,  if  they  choose,  exercise  that 
authority  unless  prohibited  by  state  legisla- 


tion."   See  also  Jones  v.  Van  Zandt,  (1847) 
6  How.  (U.S.)  229. 

The  Act  of  Congress  of  1850,  known  as  the 
Fugitive  Slave  Law,  was  constitutional. 
Ableman  v.  Booth,  (1858)  21  How.  (U.  S.) 
506;  Fugitive  Slave  Law,  (1851)  1  Blatchf. 
(U.  S.)  635,  30  Fed.  Cas.  No.  18,261;  Matter 
of  Susan,  (U.  S.  Cir.  Ct  1818)  2  Wheeler 
Criin.  (N.  Y.)  594,  23  Fed.  Cas.  No.  13,632; 
Miller  v.  McQuerry,  (1853)  5  McLean  (U. 
S.)  469,  17  Fed.  Cas.  No.  9,583;  Matter  of 
Peter,  2  Paine  (U.  S.)  348,  16  Fed.  Cas.  No. 
9,154;  McElvain  t\  Mudd,  (1870)  44  Ala.  54; 
Sima'a  Case,  (1851)  7  Cush.  (Mass.)  285; 
Henry  V.  Lowell,   (1853)    16  barb.    (N.  Y.) 


2.  Exclusiveness  of  Power  of  Congress.  —  A  state  statute  making  if  an  offense 
for  any  person  by  force  and  violence  to  take  and  carry  away  or  cause  to  be  taken 
and  carried  away,  and  to  seduce  or  cause  to  be  seduced,  or  to  attempt  to  take, 
carry  away,  or  seduce  any  negro  or  mulatto  from  any  part  of  that  common- 
wealth, with  a  design  and  intention  of  selling  and  disposing  of,  or  causing  to 
be  sold,  or  of  keeping  and  detaining  such  negro  or  mulatto  as  a  slave  or 
servant  for  life,  or  for  any  term  whatsoever,  was  held  to  be  unconstitutional. 
This  clause  of  the  Constitution  manifestly  contemplates  the  existence  of  a 
positive,  unqualified  right  on  the  part  of  the  owner  of  the  slave  which  no 
stata  law  or  regulation  could  in  any  way  qualify,  regulate,  control,  or  restrain. 
The  slave  was  not  to  be  discharged  from  service  or  labor,  in  consequence  of 
any  state  law  or  regulation. 


Prigg  r.  Pennsylvania,  (1842)  16  Pet.  (U. 
S.)  619,  wherein  the  court  said:  "The  fun- 
damental principle  applicable  to  all  cases  of 
this  sort  would  seem  to  be  that  where  the 
end  is  required  the  means  are  given,  and 
where  the  duty  is  enjoined  the  ability  to 
perform  it  is  contemplated  to  exist  on  the 
part  of  the  functionaries  to  whom  it  is  in- 
trusted. The  clause  is  found  in  the  National 
Constitution,  and  not  in  that  of  any  state.  It 
does  not  point  out  any  state  functionaries, 
or  any  state  action  to  carry  its  provisions 
Into  effect.  The  states  cannot,  therefore,  be 
compelled  to  enforce  them,  and  it  might  well 
be  deemed  an  unconstitutional  exercise  of  the 
power  of  interpretation  to  insist  that  the 
states  are  bound  to  provide  means  to  carry 
into  effect  the  dutiea  of  the  national  govern- 
ment, nowhere  delegated  or  intrusted  to  them 
by  the  Constitution.  'On  the  contrary,  the 
natural  if  not  the  necessary  conclusion  is, 
that  the  national  government,  in  the  absence 
of  all  positive  provisions  to  the  contrary,  is 
bound  through  its  own  proper  departments, 
legislative,  judicial,  or  executive,  as  the  case 
may  require,  to  carry  into  effect  all  the  rights 


and  duties  imposed  upon  it  by  the  Consti- 
tution." See  Matter  of  Susan,  (U.  S.  Cir. 
Ct.  1818)  2  Wheel.  Crim.  (N.  Y.)  594,  23 
Fed.  Cas.  No.  13,632;  Matter  of  Perkins, 
(1852)  2  Cal.  424;  Thornton's  Case,  (1849) 
11  111.  335;  Jack  v.  Martin,  (1834)  12  Wend. 
(N.  Y.)  311,  affirmed  (1835)  14  Wend.  (N. 
Y.)  507;  Matter  of  Kirk,  (Supm.  Ct.  1846) 
1  Park.  Crim.  (N.  Y.)  67. 

"  Congress  have  power  to  provide  for  the  re- 
caption of  fugitive  slaves.  The  states  have 
the  same  power,  so  long  as  their  enactments 
are  not  in  conflict  with  the  Acts  of  Congress 
on  the  subject.  It  is  true  that  this  principle 
was  denied  by  Justice  Story  in  Prigg  v. 
Pennsylvania,  (1842)  16  Pet.  (U.  S.)  539. 
But  that  opinion  was  on  a  question  which  did 
not  arise  in  the  case.  It  was  one  of  the  most 
mischievous  heresies  ever  promulgated.  It 
was  never  received  as  the  true  construction  of 
the  Federal  Constitution,  and  the  more  recent 
case  of  Moore  v.  Illinois,  (1852)  14  How.  (U. 
S.)  13,  shows  that  it  was  promulgated  with- 
out the  sanction  of  a  majority  of  the  court." 
Weaver  v.  Fegely,  (1857)  29  Pa.  St  30. 


HX  Slave  Taken  by  Mastee  into  a  Peee  State.  —  There  is  no  principle 

of  the  common  law,  or  of  the  law  of  nations,  which  would  authorize  the  recaption 

of  a  slave  who  escaped  from  the  state  where  he  was  held  in  bondage  to  a  state  or 
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territory  where  slavery  was  not  allowed  by  law.     To  avoid  this  consequence, 

and  preserve  the  harmony  of  the  states,  the  above  provisions  were  adopted. 

Where  the  slave  absconds,  the  master  may  reclaim  him.     But  where  the  slave 

is  taken  to  a  free  state  by  the  master,  or  goes  there  with  his  assent^  the  slave 

cannot,  within  the  meaning  of  the  Constitution,  be  said  to  be  a  fugitive  from 

labor,  and  consequently  the  master  cannot  reclaim  him. 

Giltner  r.  Gorham,   (184S)   4  McLean  (U.  Wisconsin.  —  Matter  of  Booth,    (1854)    3 

8.)  402,  10  Fed.  Cas.  No.  5,453.    See  also  the      Wis.  16. 


following 

United  States.  —  Butler  v.  Hopper,  (1806)  This  clause  did  not  extend  beyond  the  case 

1  Wash.  (U.  S.)  400,  4  Fed.  Gas.  No.  2,241 ;  of  an  actual  escape  of  a  slave  from  one  state 

Em  p.  Simmons,  (1823)  4  Wash.  (U.  S.)  306,  to  another,  and  the  New  York  statute  declar- 

22  Fed.  Cas.  No.  12,863.  ing  that  no  person  held  as  a  slave  should  be 

Connecticut.  —  Jackson  v.  Bulloch,  (1837)  imported,   introduced,    or   brought   into   the 

12  Conn.  40.  state  on  any  pretense  whatever,  except  in  the 

Massachusetts.  —  Com.  v.  Aves,   (1836)    18  cases  mentioned  in  the  Act,  and  that  any  per- 

Pick.  (Mass.)   103.  son  brought  there  as  a  slave  contrary  to  the 

Mississippi.  —  Berry  v.  Alsop,    ( 1871)    45  Act  fehould  be  free,  was  held  to  be  valid.  Lem- 

Uiss.  8;  Mitchell  v.  Wells,   (1859)   37  Miss.  mon  v.  People,   (1860)  20  N.  Y.  600. 
235;  Heirn  V.  Bridault,  (1859)  37  Miss.  200. 

IV.  Esclaxatioh  fbom  Uhoboahized  Tebbitobial  Possessions.  —  The  con- 
stitutional right  of  a  citizen  of  the  United  States  to  reclaim  a  fugitive  from 
his  lawful  service  extends  not  only  to  the  states  and  to  the  organized  territories, 
but  also  to  all  the  unorganized  territorial  possession^  of  the  United  States. 

Reclamation  of  Fugitives  from  Service  in  whom  such  slaves  had  fled.     "The  territory 

Unorganized  Territories,  (1854)  6  Op.  Atty.-  west  of  the  Mississippi  assigned  to  the  Indian 

Gen.   302,   wherein  the  attorney-general   ad-  tribes,  not  being  in   the  condition  contem- 

rised  that  a  fugitive  from  service  cannot  be  plated  by  the  clause  referred  to,  is  not  in- 

proteeted    from   extradition    by   any    Indian  eluded  within  its  terms.     But,  as  Congress 

tribe  or  nation,  for  the  Indians  are  them-  have  the  general   power  of   legislation   over 

selves  the  mere  subjects  of  the  United  States  the  Indian  country  in  points  not  inconsistent 

and  have  no  power  in  conflict  with  the  Con-  with  treaty  stipulations,  as  well  as  over  the 

ititution;  ana  criticised  the  previous  opinion  other  territories  of  the  United   States,  and 

(Power  of  President  to  Cause  Surrender  of  are,  moreover,  expressly  empowered  to  regu- 

Slaves  in  Refuge  with  Indians,  (1838)   3  Op.  late  commerce  with  the  Indian  tribes,  they 

Atty  .-Gen.    370)     wherein    the    attorney-gen-  may  undoubtedly  make  such  legislative  pro- 

eral  advised  that  the  President  had  no  power  visions  in  regard  to  fugitive  slaves  who  take 

to  cause  fugitive  slaves  who  had  taken  refuge  refuge  in   the  Indian  country  as  they  may 

among  the  Indians  west  of  the  Mississippi  to  deem  necessary  to  carry  into  effect  the  spirit 

be  apprehended  and  delivered  by  the  United  and  design  of  this  part  of  the  Constitution." 
8tates  officers  and  agents  to  the  owners  from 

T.  State  Statute  PxoHiBiTnro  Habboeiho  a  Slave.  —  A  state  statute  pro- 
vided that  "  if  any  person  shall  harbor  or  secrete  any  negro,  mulatto,  or  person 
of  color,  the  same  being  a  slave  or  servant  owing  service  or  labor  to  any  other 
persons,  whether  they  reside  in  this  state  or  in  any  other  state  or  territory,  or 
district,  within  the  limits  and  under  the  jurisdiction  of  the  United  States, 
or  shall  in  any  wise  hinder  or  prevent  the  lawful  owner  or  owners  of  such 
slaves  or  servants  from  retaking  them,  in  a  lawful  manner,  every  such  person 
bo  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  not  exceeding 
five  hundred  dollars,  or  imprisoned  not  exceeding  six  months."  It  was  held 
that  this  statute  was  not  in  conflict  with  this  clause.  As  the  statute  does  not 
impede  the  master  in  the  exercise  of  his  rights,  so  neither  does  it  interfere  to 
aid  and  assist  him. 

Moore  v.  Illinois,  (1852)    14  How.  (U.  S.)       this  indictment  founded  on  it,  we  are  unable 
17,  wherein  the  court  said:    "  In  view  of  this       to  discover  anything  which  conflicts  with  the 
of  the  criminal  code  of  Illinois,  and       provisions  of  the  Constitution  of  the  United 
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States  or  the  legislation  of  Congress  on  the 
subject  of  fugitives  from  labor.  It  does  not 
interfere  in  any  manner  with  the  owner  or 
claimant  in  the  exercise  of  his  right  to  arrest 
and  recapture  his  slave.  It  neither  interrupts, 
delays,  nor  impedes  the  right  of  the  master  to 
immediate  possession.  It  gives  no  immunity 
or  protection  to  the  fugitive  against  the  claim 
of  his  master.  It  acts  neither  on  the  master 
nor  his  slave;   on  his  right  or  his  remedy. 


It  prescribes  a  rule  of  conduct  for  the  citi- 
zens of  Illinois.  It  is  but  the  exercise  of 
the  power  which  every  state  is  admitted  to 
possess,  of  denning  offenses  and  punishing 
offenders  against  its  laws.*'  See  Matter  of 
Perkins,  (1852)  2  Cal.  424;  State  v.  Moore, 
(1855)  6  Ind.  437;  Donnell  v.  State,  (1852) 
3  Ind.  481;  Opinion  of  Justices,  (1861)  46 
Me.  561;  Opinion  of  Justices,  (1861)  41  N. 
H.  553. 


VI  State  Law  Permitting  Arrest  ahd  Sale  of  Runaway  Slave. — 

This  article  was  held  not  to  apply  to  the  case  of  a  runaway  slave  arrested  in 
another  state,  confined  in  jail,  and  after  advertisement  for  a  reasonable  time 
to  notify  the  owner,  sold  at  public  auction  for  his  benefit;  the  laws  of  the 
slave  state  on  that  subject  being  matters  of  police,  essential  to  the  protection  of 
its  citizens,  and  designed  for  the  protection  of  the  owner  himself. 

one  therefore  between  the  slave  and  his 
master;  the  slave  is  not  to  be  discharged  from 
labor,  but  is  to  be  given  up.  Now  this  can- 
not, in  our  opinion,  be  applied  to  contro- 
versies arising  between  two  persons  claiming 
the  ownership  of  a  slave  depending  upon  the 
laws  of  different  states,  although  the  slave 
was  a  fugitive  from  labor;  for  the  slave  is 
not  discharged  from  labor  or  service,  but  the 
right  to  his  service  or  labor  is  the  subject- 
matter  of  a  controversy  between  others,  in 
which,  in  a  legal  point  of  view,  he  has  no 
interest." 


Landry  t?.  Klopman,  (1858)  13  La.  Ann. 
345,  in  which  case  the  court  said:  "The 
history  of  the  Constitution  of  the  United 
States  shows  that  this  clause  was  introduced 
inco  '  the  Constitution  solely  for  the  benefit  of 
the  slaveholding  states  to  enable  them  to  re- 
claim their  fugitive  slaves  who  should  escape 
into  other  states  where  slavery  is  not  toler- 
ated.' Story  Const.,  sec.  952.  And  the  language 
of  the  clause  clearly  shows  that  this  was  the 
intention.  It  declares  that  no  person  held  to 
labor  shall,  in  consequence  of  any  law  or 
regulation,  be  discharged  from  such  service 
or  labor.    The  regulation  here  spoken  of  is 
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"Hew  states  may  be  admitted  by  the  Congress  into  this  Union;  but  no  new  state 
shall  be  formed  or  erected  within  the  jurisdiction  of  any  other  state;  nor  any 
state  be  formed  by  the  junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  the  legislatures  of  the  states  concerned  as  well  as  of  the 
Congress." 

I.  Power  of  Congress  Limited  to  Admission,  193. 

II.  Authority  to  Acquire  Territory,  193. 
HI.  Conditions  Prescribed  by  Congress,  194. 

IV.  Consent  of  Legislature  of  State  Concerned,  194. 

V.  Effect  of  Admission,  194. 

1.  Transfer  of  Causes  to  Federal  and  State  Courts,  194. 

2.  Jurisdiction  over  Indian  Reservations,  195. 

3.  Effect  on  Indian  Treaties,  19c.  ■ 

4.  Laws  Passed  by  Territorial  Legislature  After  Admission,  196. 

5.  Rights  Remaining  in  the  National  Government,  196, 

a.  Laws  of  Congress  Extend  over  New  State,  196. 

b.  Public  and  Unoccupied  Lands,  196. 

c.  Exemption  of  Property  of  United  States  from  Taxation,  197. 

6.  Rights  Acquired  by  a  New  State,  197. 

a.  On  Equal  Footing  with  the  Old  States,  197. 

b.  General  Civil  and  Criminal  Jurisdiction,  197 

c.  Title  to  Property  Owned  by  Territory,  198. 

d.  Title  to  Shore  or  Tide  Lands,  198. 

e.  Control  of  Navigable  Waters,  198. 
/.  Right  of  Eminent  Domain,  199. 

VI.  When  Representation  in  Congress  Begins,  199. 

L  POWSB  07  COHGBIM  LlHlTED  TO  Adm I88I0H .  —  Congress  can  admit  new 

states  into  this  Union,  but  oannot  form  states.    Congress  has  no  creative  power 

in  that  respect,  and  cannot  admit  into  this  Union  any  territory,  district,  or  other 

political  entity  less  than  a  state.     And  such  state  must  exist,  as  a  separate 

independent  body  politic,  before  it  can  be  admitted  under  this  clause  of  the 

Constitution,  and  there  is  no  other  clause.    The  new  state  which  Congress  may 

admit,  by  virtue  of  this  clause,  does  not  owe  its  existence  to  the  fact  of 

admission,  and  does  not  begin  to  exist  coeval  with  that  fact;  for,  if  that  be  so, 

then  Congress  makes  the  state;  for  no  other  power  but  Congress  can  admit  a 

state  into  the  Union. 

Act  for  Admission  of  West  Virginia  into  by  way  of  amendment,  as  this  would  have 

Union,    (1862)    10  Op.  Atty.-Gen.  427.    See  been  making  part  of  the  state  constitution; 

also  Permoli  v.  Municipality  No.  1,  (1845)  3  if  Congress  could  make  it  in  part,  it  might, 

How.   (U.  S.)   609,  wherein  the  court  said:  in  the  form  of  amendment,  make  it  entire." 
"No  fundamental  principles  could  be  added 

II.  AUTHOBITT   TO  AOQUUU  TBBBITOKY.  —  The  power  to  acquire  territory 
is  authorized  by  the  power  to  enlarge  the  number  and  limits  of  the  United 
States  by  the  admission  of  new  states  into  the  Union,  and  this  includes  the 
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power  to  govern  the  same  by  Congress  in  the  meantime  and  until  the  territory 

is  deemed  fitted  for  statehood. 

Nelson  v.  U.  S.,   (1887)   30  Fed.  Rep.  115.  tory  or  other  property  belonging  to  the  United 

See  also  infra,  this  section  of  the  Constitu-  States ;  and  nothing  in  this  Constitution  shall 

tion,   the  clause   that  "  The  Congress   shall  be  so  construed  as  to  prejudice  any  claims  of 

have  power  to  dispose  of  and  make  all  need-  the  United  States,  or  of  any  particular  state," 

ful  rules  and  regulations  respecting  the  terri-  p.  200. 

m.  Conditions  Pbescbibed  bt  Congress.  —  By  the  Act  of  April  8,  1812, 
Louisiana  was  admitted  according  to  the  mode  prescribed  by  the  Act  of  1811. 
Congress  declared  it  should  be  on  the  conditions  and  terms  contained  in  that 
Act,  which  should  be  considered,  deemed,  and  taken  as  fundamental  con- 
ditions and  terms  upon  which  the  state  was  incorporated  in  the  Union.  The 
court  said :  "  All  Congress  intended,  was  to  declare  in  advance,  to  the  people 
of  the  territory,  the  fundamental  principles  their  constitution  should  contain ; 
this  was  every  way  proper  under  the  circumstances.  The  instrument  having 
been  duly  formed,  and  presented,  it  was  for  the  national  legislature  to  judge 
whether  it  contained  the  proper  principles,  and  to  accept  it  if  it  did,  or 
reject  it  if  it  did  not  Having  accepted  the  constitution  and  admitted  the 
state,  l  on  an  equal  footing  with  the  original  states  in  all  respects  whatever/ 
in  express  terms,  by  the  Act  of  1812,  Congress  was  concluded  from  assuming 
that  the  instructions  contained  in  the  Act  of  1811  had  not  been  complied  with. 
No  fundamental  principles  could  be  added  by  way  of  amendment,  as  this  would 
have  been  making  part  of  the  state  constitution ;  if  Congress  could  make  it  in 
part,  it  might,  in  the  form  of  amendment^  make  it  entire." 

Permoli  v.  Municipality  No.   1,    (1845)    3  habeas   corpus;    that  the  laws  of  the  state 

How.   (U.  S.)   609.     In  the  Act  of  Congress  should  be  published,  and  legislative  and  judi- 

of   Feb.   20,    IS  11,  certain  restrictions   were  oial  proceedings  be  written  and  recorded  in 

imposed    in    the    form    of    instructions    to  the    language    of    the    Constitution    of    the 

the  convention  that  might  frame  the  consti-  United  States, 
tution,  such  as  that  it  should  be  republican; 

consistent    with    the    Constitution    of    the  But   see    Brittle  v.    People,    2    Neb.    198, 

United  States ;  that  it  should  contain  the  fun-  wherein  it  was  held  that  upon  the  admission 

damental  principles  of  civil  and  religious  lib-  of  a  state  a  condition  prescribed  by  Congress 

erty;  that  it  should  secure  the  right  of  trial  becomes    a   part   of    the    state    constitution 

by  jury  in  criminal  cases,  and  the  writ  of  though  not  incorporated  therein. 

IV.  Consent  of  Legislative  of  State  Conceened.  —  The  sense  and  spirit 

of  the  constitutional  provision  require  that  the  legislature  which  gives  consent 

on  behalf  of  a  state  to  the  formation  of  a  new  state  within  its  jurisdiction  should 

bo  a  legislature  representing  and  governing  the  whole,  and  not  merely  a  part 

of  such  state. 

Act  for  Admission  of  West  Virginia  into  cerned.    The  legislature  which,  at  Wheeling, 

Union,   (1862)    10  Op.  Atty.-Gen.  426,  advis-  on  May  13,  1862,  gave  its  consent  to  the  dis- 

ing  that   the  Act  for  the  admission  of  the  memberment  of  the  state  of  Virginia,  being 

state  of  West  Virginia  was  not  warranted  by  composed  chdefly,  if  not  entirely,  of  persons 

the   law  of  the   Constitution,   whether   con-  representing  the  forty-eight  counties   which 

strued  as  prohibiting  the  formation  of  a  new  constitute  the  state  of  West  Virginia,   was 

state  within   the   jurisdiction   of   any   other  not  a  legislature  competent  to  give  consent, 

state  or  as  authorizing  such  formation  with  on  behalf  of  Virginia,  to  the  formation  of 

the  consent  of  the  legislature  of  the  state  con-  West  Virginia. 

T.  Effect  of  Admission  —  1.  Transfer  of  Causes  to  Federal  and  State  Courts. 

—  Whenever  a  territory  is  admitted  into  the  Union  as  a  state  the  cases  pending 

in  the  territorial  courts  of  a  federal  character  or  jurisdiction  are  transferred 
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to  the  proper  federal  court,  but  all  such  as  are  not  cognizable  in  the  federal 
courts  are  transferred  to  the  tribunals  of  the  new  state.  Pending  cases,  where 
the  federal  and  state  courts  have  concurrent  jurisdiction,  may  be  transferred 
either  to  the  state  or  federal  courts  by  either  party  possessing  that  option  under 
the  existing  laws. 

Baker  I?.  Morton,  (1870)   12  Wall.  (U.  S.)  courts  the  right  to  punish  an  offense  com- 

153.    See  Glaspell   r.  Northern  Pac.  R.  Co.,  mitted  in  a  territory  after  it*  admission  as 

(1892)   144  U.  S.  218.  a  state.     U.  S.  ff.  Baum,  (1896)  74  Fed.  Rep. 

43. 

Failure   to   provide   for   pending   cases.  — 

When  Congress  has  passed  an  Act  admitting  Snit  .for  libel.  —  Florida  was  admitted  into 

a  territory   into  the  Union  as  a  state,  but  tne  Union  as  a  state  on  March  3,  1845,  and 

omitting  to   provide,   by   such   Act,   for   the  *n   184&  the  state  legislature  passed  an  Act 

disposal  of  cases  pending  in  this  court  on  ap-  'or  the  transfer  from  the  territorial  to  the 

peal  or  writ  of  error,  it  may  constitutionally  state  courts   of  all   cases   except   those   cog- 

and  properly  pass  a  subsequent  Act  making  nizable  by  the  federal   courts,  and  m    1847 

such  provision  for  them.     Freeborn  v.  Smith,  Congress  provided  for  the  transfer  of  these 

M8A41   2  Wall     (U    «1    160  to  the  federal  courts.     The  territorial  court 


(1864)   2  Wall.    (U.  S.)    160, 

Pending  prosecutions.  —  Co 
constitutional  power  to  save  to   the  federal       (U.  S.)   235. 


was  without  jurisdiction  in  1846  of  a  case 
Pending  prosecutions.  —  Congress   has   the      of  libel.     Benner  v.  Porter,    (1850)    9  How. 


2.  Jurisdiction  over  Indian  Reservations.  —  The  admission  of  a  territory  into 
the  Union  upon  an  equality  with  the  other  states,  without  any  special  reserva- 
tion of  jurisdiction  over  the  place  then  known  and  occupied  as  an  Indian 
reservation,  extended  the  jurisdiction  of  the  state  thereover  as  to  all  subjects 
constitutionally  within  its  power  of  legislation  —  such  as  a  crime  committed 
thereon  by  one  white  man  upon  another,  and  it  may  be  by  one  Indian  upon 
another.  But  the  subject  of  the  intercourse  between  the  Indians  and  other 
people  in  the  state  still  remained  a  matter  within  the  jurisdiction  of  the 
United  States,  just  as  much  as  when  the  country  was  a  territory. 

U.  S.  f7.  Martin,  (1883)   14  Fed.  Rep.  821.       state  of  Montana,  in   convention  assembled, 

to  the  effect  that  Congress  shoujd  retain  juris- 

Reserration  of  jurisdiction  in  Congress. —  diction  and  control  over  the  Indian  reserva- 
It  was  held  that  there  was  no  legal  objection  tions  within  its  borders.  U.  S.  v.  Partello, 
to  the  agreement  made  by  the  people  of  the       (1891)   48  Fed.  Rep.  677. 

3.  Effect  on  Indian  Treaties  —  Btpeals  Bight  to  Hunt  on  Pnblie  Lands.  —  The  pro- 
vision of  a  treaty  with  an  Indian  tribe  giving  the  right  to  hunt  on  unoccupied 
lands  of  the  United  States  in  the  hunting  districts  is  repealed  by  a  state  statute 
regulating  the  killing  of  game  within  the  state,  enacted  after  its  admission  as  a 
state  under  an  enabling  Act  of  Congress  declaring  that  the  state  is  admitted 
on  equal  terms  with  the  other  states. 

Ward  v.  Race  Horse,  (1896)  163  U.  S.  507,  if  it  was  so  construed  as  to  allow  the  Indians 
wherein  the  court  said :  "  The  Act  which  ad-  to  seek  out  every  unoccupied  piece  of  govern- 
m  it  ted  Wyoming  into  the  Union,  as  we  have  ment  land  and  thereon  disregard  and  violate 
said,  expressly  declared  that  that  state  should  the  state  law  passed  in  the  undoubted  exercise 
have  all  the  powers  of  the  other  states  of  the  of  its  municipal  authority.  But  the  Ian- 
Union,  and  made  no  reservation  whatever  in  gu&ge  of  the  Act  admitting  Wyoming  into  the 
favor  of  the  Indians.  These  provisions  alone  Union,  which*  recognized  her  coequal  rights, 
considered  would  be  in  conflict  with  the  treaty  was  merely  declaratory  of  the  general  rule." 

Vested  Hilling  Bighti  Hot  Extinguished.  —  An  Indian  treaty,  the  object  of  which 
was  to  limit  the  occupancy  to  certain  lands  and  to  define  rights  outside  of  them, 
reserved  to  the  Indians  as  follows:  "  The  exclusive  right  of  taking  fish  in  all 

the  streams  where  running  through  or  bordering  said  reservation  is  further 
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secured  to  said  confederated  tribes  and  bands  of  Indians,  as  also  the  right  of 

taking  fish  at  all  usual  and  accustomed  places,  in  common  with  citizens  of  the 

territory,  and  of  erecting  temporary  buildings  for  curing  them."    The  admission 

of  the  territory  as  A  state  did  not  extinguish  this  treaty  right,  as  the  United 

States,  while  it  holds  the  country  as  a  territory,  has  the  power  to  create  rights 

which  will  be  binding  on  the  states. 

U.   S.  v.  Winans,    (1905)    198  U.   S.   378,  the  nation  to  secure  to  the  Indians  such  a 

wherein  the  court  said:      "The  extinguish-  remnant  of  the  great  rights  they  possessed  as 

ment  of  the  Indian  title,  opening  the  land  for  '  taking   fish    at   all    usual   and    accustomed 

settlement,  and  preparing  the  way  for  future  places.'     Nor  does  it  restrain  the  state  un- 


states  were  appropriate  to  the  objects  for  reasonably,  if  at  all,  in  the  regulation  of  the 
which  tha  United  States  held  the  territory.  right.  It  only  fixes  in  the  land  such  eaae- 
And  surely  it  was  within  the  competency  of       ments  as  enable  the  right  to  be  exercised." 


4.  Laws  Passed  by  Territorial  Legislature  After  Admission.  —  When  the  terri- 
torial legislature  is  in  session  when  an  Act  admitting  the  territory  as  a  state  is 
passed,  it  has  the  power  to  continue  in  the  discharge  of  the  duties  of  that 
department  until  superseded,  according  to  the  mode  of  procedure  prescribed  in 
the  organic  Act  or  the  laws  of  the  territory,  and  the  laws  so  passed  are  valid 
if  their  provisions  are  not  in  conflict  with  the  Constitution  of  the  United 
States  or  of  the  state. 

State  r.  Hitchcock,  (1862)  1  Kan.  181. 

5.  Eights  Remaining  in  the  National  Government  —  a.  Laws  of  Congress 
Extend  over  New  State.  —  The  laws  of  the  United  States  extended  over 
Texas  from  the  time  of  its  admission  by  Congress,  and  the  seizure  of  goods 
thereafter  under  the  revenue  laws  of  the  old  republic  was  without  authority 
of  law. 

Calkin  f\  Cocke,  (1852)  14  How.  (U.  S.)    227. 

6.  Public  and  Unoccupied  Lands.  —  Public  and  unoccupied  lands,  to 

which  the  United  States  have  acquired  title,  either  by  deeds  of  cession  from 

other  states,  or  by  treaty  with  a  foreign  country,  Congress,  under,  the  power 

conferred  upon  it  by  the  Constitution  u  to  dispose  of  and  make  all  needful  rules 

and  regulations  respecting  the  territory  or  other  property  belonging  to  the  United 

States,"  has  the  exclusive  right  to  control  and  dispose  of,  as  it  has  with  regard 

to  other  property  of  the  United  States ;  and  no  state  can  interfere  with  this  right, 

or  embarrass  its  exercise. 

Van  Brocklin  r.  Tennessee,  (1886)    117  U.       primary  disposal,  and  they  were  not  subject 
S.  167.  to  taxation.    In  all  other  respects  the  United 

Statu  of  proprietorship  under  state  s*r-  St*t*s  st?°?  T*1**1*  9*mei  *"****  aa  Private 

J^.-^TSrSSRk^  California  *™re  *    l**d  f  Th^  ™,d  «£»»  no  in- 

into^e  Union,  upon  an  equal  footing  with  ^J^I^m!^^ 

the  original   stateTthe  soUreisntr   for  all  "**r  «5™*"*  *°  "^  **  lan**  ?¥*  ha£l*y 
internal  municipal  purposes,  and  foV  all  pur-  .   ^  f  X^JTm^iJ7  CWpMii.    fif 

poses  except    such   purposes   and   with   such  ™*    *   **"*    B^^oa    Gimvel   Mui*   °*» 

powers  as  are  expressly  conferred  upon  the  '    '            "      **  *      *?•••-• 

natural   £PT*rnnient  by  the  Constitution  of  The  right  of  the  United  States  to  puhlic 

the  United  States,  passed  to  the  state  of  Call-  lands     originated     in    voluntary    surrenders 

fomia.    Thenceforth,  the  only  interest  of  the  made  by  several  of  the  old  states  of  their 

Uni:«?d  Suites  in  the  public  lands  was  that  waste  and  unappropriated  lands  to  the  United 

of  a  proprietor,  like  that  of  any  other  pro-  States  under  j»  res.*,ution  of  the  old  Congress 

pri^'T.  exeert  that  the  state,  under  the  ex-  of  the  tfth  of  September.  1£S0.  recommending 

press   terrrs    upo*i    which    it    was    admitted.  «uoh  <*;rrvr:  !er  and  cessii^i  to  aid  in  paying 

could  pass  no  laws  to  interfere  with  their  the  public  debt  incurred  by  the  war  of  the 
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Resolution*  The  object  of  all  the  parties  to 
these  contracts  of  cession  was  to  convert  the 
land  into  money  for  the  payment  of  the  debt 
and  to  erect  new  states  over  the  territory  thus 
ceded,  and  as  soon  as  these  purposes  could 


be  accomplished  the  power  of  the  United 
States  over  these  lands  as  property  was  to 
cease.  Pollard  t.  Hagan,  (1845)  v3  How.  (U. 
8.)   224. 


c.  Exemption  of  Property  of  United  States  from  Taxation.  —  The 
provisions  which  speak  of  the  exemption  of  property  of  the  United  States  from 
taxation,  in  the  various  Acts  of  Congress  admitting  states  into  the  Union,  are 
equivalent  to  each  other;  and,  like  the  other  provision,  which  often  accom- 
panies them,  that  the  state  "  shall  not  interfere  with  the  primary  disposal  of 
the  soil  by  the  United  States,"  they  are  but  declaratory,  and  confer  no  new 
right  or  power  upon  the  United  States. 

Van  Brocklln  v.  Tennessee,  (1886)  117  U.  S.  167.     . 

6.  Rights  Acquired  by  a  New  State  —  a.  On  Equal  Footing  with  the  Old 
States.  —  The  right  of  every  new  state  to  exercise  all  the  powers  of  govern- 
ment which  belong  to  and  may  be  exercised  by  the  original  states  of  the  Union 
must  be  admitted  and  remain  unquestioned  except  so  far  a8  they  are  temporarily 
deprived  of  control  over  the  public  lands. 

on  an  '  equal  footing '  with  the  old  ones  does 
not  rest  on  any  express  provision  of  the  Con- 
stitution, which  simply  declares  'new  states 
may  be  admitted  by  Congress  into  this 
Union/  but  on  what  is  considered  and  has 
been  held  by  the  Supreme  Court  to  be  the 
general  character  ana  purpose  of  the  union 
of  the  states,  as  established  by  the  Constitu- 
tion,—  a  union  of  political  equals.4  Pollard 
v.  Hagan,  (1845)  3  How.  (U.  S.)  233;  Per- 
moli  t\  Municipality  No.  1,  (1845)  3  How. 
(U.  S.)  609;  Strader  t>.  Graham,  (1850)  10 
How.  (U.  S.)  92.  But  oertainly  this  equality 
does  not  require  that  the  new  state  shall  be 
admitted  to  any  right  in  the  soil  thereof  con- 
sidered as  property.  The  ante-Revolution 
states  acquired  no  property  in  the  soil  thereof 
by  entering  into  the  Union.  The  lands  that 
had  not  passed  into  private  hands  they  al- 
ready owned  and  held  as  the  political  suc- 
cessors of  the  British  crown." 


Pollard  v.  Hagan,  (1845)  3  How.  (U.  S.) 
223,  wherein  it  was  said  that  when  Alabama 
was  admitted  into  the  Union  on  an  equal  toot- 
ing with  the  original  states,  she  succeeded  to  all 
the  rights  of  sovereignty,  jurisdiction,  and 
eminent  domain  which  Georgia  possessed  at 
the  date  of  the  cession  of  the  territory  to  the 
United  States,  except  so  far  as  this  right  was 
diminished  by  the  public  lands  remaining  in 
the  possession  and  under  the  control  of  the 
United  States  for  the  temporary  purposes  pro- 
vided for  in  the  deed  of  cession  and  the  legisla- 
tive acts  connected  with  it.  Nothing  remained 
to  the  United  States,  according  to  the  terms 
of  the  agreement,  but  the  public  lands.  And  if 
an  express  stipulation  had  been  inserted  in  the 
agreement,  granting  the  municipal  right  of 
sovereignty  and  eminent  domain  to  the  United 
States,  such  stipulation  would  have  been  void 
and  inoperative;  because  the  United  States 
hft?e  no  constitutional  capacity  to  exercise 
municipal  jurisdiction,  sovereignty,  or  emi- 
nent domain  within  the  limits  of  a  state  or 
elsewhere,  except  in  the  cases  in  which  it  is 
expressly  granted.  See  also  Illinois  Cent. 
R.  Co.  V.  Illinois,  (1892)  146  U.  S.  434; 
Knight  t?.  U.  S.  Land  Assoc.,  (1891)  142  U. 
S.  183;  Escanaba,  etc.,  Transp.  Co.  v.  Chi- 
cago, (1882)  107  U.  S.  688;  Weber  v.  Harbor 
Com'rs,    (1873)    18  Wall.    (U.  S.)    65. 

The  true  constitutional  equality  between 
the  states  only  extends  to  the  right  of  each, 
under  the  Constitution,  to  have  and  enjoy 
the  same  measure  of  local  or  self  government, 
and  to  be  admitted  to  an  equal  participation 
hi  the  maintenance,  administration,  and  con- 
duct of  the  common  or  national  government. 
Case  *  Toftus,  (1889)  39  Fed.  Rep.  732, 
wherein  the  court  said  t  "  The  doctrine  that 
new  states  must  be  admitted  into  the  Union 


Under  limitations  of  their  own  constitu- 
tions. —  Admitting  a  state  into  the  Union,  on 
an  equal  footing  with  the  original  states,  does 
not  mean  that  its  powers,  legislative,  judi- 
cial, and  executive,  shall  be  exercised  to  the 
same  extent  and  in  the  same  mode' as  all  the 
other  states.  In  this  respect,  the  states  are 
unequal,  as  perhaps  the  powers  of  no  two 
states  are  exercised  in  the  same  mode  and 
to  the  same  extent.  They  are  equal,  as  being 
alike  free  in  the  formation  of  their  consti- 
tution, and  in  the  exercise  of  the  powers  of 
government  under  such  restrictions  and  limi- 
tations as  each  may  have  voluntarily  imposed 
on  itself,  and  in  the  people  of  each  having 
the  power  to  modify  or  change  their  consti- 
tution at  discretion.  Spooner  v.  McConnell, 
(1838)  1  McLean  (U.  S.)  337,  22  Fed.  Cas. 
No.  13,245. 

• 
5.  Genebal  Civil  and  Criminal  Jurisdiction.  —  Upon  the  admission 

<rf  a  state  into  the  Union,  the  state  doubtless  acquires  general  jurisdiction,  civil 
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and  criminal,  for  the  preservation  of  public  order,  and  the  protection  of 
persons  and  property,  throughout  its  limits,  except  where  it  has  ceded  exclusive 
jurisdiction  to  the  United  States. 

Van  Brocklin  v.  Tennessee,   (1886)    117  U.  8.  167. 

c.  Title  to  Property  Owned  by  Territory.  —  Unless  otherwise  de- 
clared by  Congress,  the  title  to  every  species  of  property  owned  by  a  territory 
passes  to  the  state  upon  its  admission  into  the  Union. 

Brown  v.  Grant,    (1886)    116  U.   S.   212.  trust  for  municipal  uses,  and  in  the  shores 

See  also 'Van  Brocklin  v.  Tennessee,   (1885)  of  navigable  waters  below  high-water  mark, 

117  U.  S.  167,  that  the  rights  of  local  sove-  vest  in  the  state  and  not  in  the  United  States, 
reignty,  including  the  title  to  lands  held  in 

d.  Title  to  Shore  or  Tide  J/Ands.  —  On  the  admission  of  a  new  state  into 

the  Union,  the  "  shore  "  or  tide  lands  therein,  not  disposed  of  by  the  United 

States  prior  thereto,  become  the  property  of  the  state.     The  owner  of  land 

abutting  on  the  "  shore  "  or  tide  lands  in  such  state,  and  not  disposed  of  by  the 

United  States  or  the  state,  has  a  right  of  access  from  his  land  to  the  water,  and 

may  erect  and  maintain  a  private  wharf  there  for  his  own  convenience,  so 

long  as  he  does  not  materially  interfere  with  the  rights  of  the  general  public, 

and  subject  to  the  power  of  the  legislature  to  regulate  such  use. 

Case  v.  Tortus,  (1889)  39  Fed.  Rep.  730.  the  other  new  states,*  vests  in  such  state  on 
See  also  Van  Brocklin  v.  Tennessee,  (1886)  its  admission  into  the  Union.  Mare  Island, 
117  U.  S.  167.  (1853)   8  Op.  Atty.-Gen.  422. 

The  vacant  shore  land  between  high  and  See  also  Ownership  and  Grants  of  Shores 

low  water  mark  in  California,  as  in  each  of      and  Tidewater  Lands,  8  Fed.  Stat.  Annot.  476. 

e.  Control  of  Navigable  Waters.  —  New  states  have  the  same  rights, 

sovereignty,  and  jurisdiction  over  the  shores  of  navigable  waters  and  the  soils 

under  them  as  the  original  states,  and  the  Act  of  Congress  admitting  a  state 

into  the  Union  providing  "  that  all  navigable  waters  within  the  said  state 

shall  forever  remain  public  highways,  free  to  the  citizens  of  said  state,  and  of 

the  United  States,  without  any  tax,  duty,  impost,  or  toll  therefor,  imposed  by 

said  state,"  conveys  no  more  power  over  the  navigable  waters  of  such  state  to 

the  government  of  the  United  States  than  it  possesses  over  the  navigable  waters 

of  other  states  under  the  provisions  of  the  Constitution. 

Pollard  v.  Hagan,  (1845)  3  How.  (U.  S.)  commissioners  for  the  purpose  of  improving 

223.    See  also  Shively  v.  Bowlby,  (1894)   152  the  navigation  of  a  river  within  that  state 

U.  S.  26;  Goodtitle  t?.  Kibbe,  (1850)  9  How.  is  not  a  violation  of  the  Act  of  Congress  au- 

(U.  S.)   471;  Doe  v.  Beebe,   (1851)    13  How.  thorizing  the  people  of  the  Mississippi  terri- 

(U.  S.)   25.     See  also  Navigation  and  Navi-  tory  to  form  a  constitution,   which  Act  de- 

gable  Waters  —  General  Authority  of  States  clared  "  that  the  Mississippi  river,  and  the 

over  Navigable  Waters,  8  Fed.  Stat.  Annot.  navigable  rivers  and  waters  leading  into  the 

474.  same,  shall  be  common  highways,  and   for- 

Michi»u,,  on  her  admission,  became  en-  ^^ZflL^^li'S 
titled  to  and  possessed  of  all  the  rights  of  !l^ wJr  |f i^LPE  ?f  *  ««  tL  £™S£  ?« 
sovereignty  an/doming  which  belong  to      g^Stl!?*,  e^T^'Tf^bid 

gable  waters  except  as  restrained  by  the  Con-  $ZJ^*™U^J3£J?^£^ 

stitution  of  the  United  States  and  laws  of  ftate'  ^  means  either  of  roads  or  canals   or 

„  j i  .  *■"""•"*  "««^o  »«"  •»""■  «•  j,y  rwrulating  the  rivers  within  its  territorial 

Congress  passed  in  pursuance  thereof.     Sands  ,-„.-*r  -i*u™„i,  ■  ni.«  ««  i„™„„„m„.,f  t„  k« 

i  IF*  mr  Lp-  °°- (1887)  12q  u-  XVK^^ 

/the  flow  of  rivers  situated  within  the  interior 

Power  of  state  to  improve  navigation. —       rf   the   state.     Could   such   an   intention  be 

A  statute  of  Mississippi  creating  a  board  of       ascribed  to  Congress,  the  right  to  enforce  it 
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may  be  confidently  denied.  Clearly  Congress 
could  exact  of  the  new  state  the  surrender  of 
no  attribute  inherent  in  her  character  as  a 
sovereign  independent  state,  or  indispensable 


to  her  equality  with  her  sister  states,  neces- 
sarily implied  and  guaranteed  by  the  very 
nature  of  the  federal  compact.  Withers  v. 
Buckley,  (1857)  20  How.  (U.  8.)   92. 


/.  Bight  of  Eminent  Domain.  —  The  right  of  eminent  domain  passes  to 
a  new  state  on  its  admission  in  virtue  of  the  inherent  equality  of  the  several 
states. 


Eminent  Domain  of  Texas,  (1857)  8  Op. 
Atty.-Gen.  334. 

When  any  new  state  was  admitted  from 
the  Northwest  Territory,  the  provision  in  the 
ordinance  for  the  government  of  that  terri- 
tory which  declared  that  "the  navigable 
waters  leading  into  the  Mississippi  and  St. 
Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways  and 
forever  free,  as  well  to  the  inhabitants  of  the 
said  territory  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  states  that 
may  be  admitted  into  the  confederacy,  with- 


out any  tax,  impost,  or  duty  therefor,"  ceased 
to  have  any  operative  force  in  limiting  its 
powers  of  legislation  as  compared  with  those 
possessed  by  the  original  states.  On  the  ad- 
mission of  any  such  new  state  it  at  once  be- 
came entitled  to  and  possessed  all  the  rights 
of  dominion  and  sovereignty  which  belonged 
to  them.  Willamette  Iron  Bridge  Co.  v. 
Hatch,  (1888)  125  U.  S.  9.  See  also  Sands 
v.  Manistee  R.  Imp.  Co.,  (1887)  123  U.  S. 
288;  Huse  v.  Glover,  (1886)  119  U.  S.  543; 
Escanaba,  etc.,  Transp.  Co.  v.  Chicago,  (1882) 
107  U.  S.  678;  Stater.  School  Diet.  No.  Eight, 
(1890)   76  Wis.  207. 


VI.  When  Representation  nr  Congees*  Begins.  —  A  territory  having 
adopted  a  constitution  and  formed  a  state  government  cannot  have  a  representa- 
tive in  Congress  until  she  is  admitted  into  the  Union ;  therefore,  a  representative 
to  Congress  elected  before  the  state  is  admitted  is  entitled  to  pay  only  from  the 
time  of  such  admission. 


Conway's  Case,  (1863)  1  Ct  CL  68. 


190 


Volume  IX. 


i 


ARTICLE  IV.,  SECTION  3. 

"The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  anfl 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to  prejudioe 
any  claims  of  the  United  States,  or  of  any  particular  state." 

I.  Sovereign  Power  over  Acquired  Territory,  201. 
II.  Control  of  Public  Lands,  201. 

1.  Power  of  Congress*  201. 

a.  Power  of  Congress  Exclusive ',  20  x. 

b.  Power  to  Dispose  of  Public  Lands,  201. 

(1)  In  General,  201. 

(2)  Declare  Mode  of  Conveyance,  202. 

(3)  Direct  Issue  of  Patent  to  Particular  Person,  202. 

(4)  Grants  Below  High-water  Mark,  202. 
{5)  Impose  Conditions  on  Disposition,  202. 

C6S  Prohibit  Assignment  of  Bounty  Warrants,  203. 

(7)  Exempt  Lands  from  Debts  Contracted  Before  Issue  of  Patent, 

203. 
f  8)  Declare  Effect  of  Titles,  203. 
(9)  Question  of  Fraud,  203. 

c.  Power  to  Impose  Conditions  on  Privilege  of  Using,  203. 

d.  Power  to  Prevent  Unlawful  Occupation,  203. 

€.   Validity  of  Grants  Prior  to  Acquisition  of  Territory  by  United  States, 

204. 
/.  Right  to  Extinguish  Indian  Title,  204. 
g.  Abandoned  Military  Reserve,  204. 
h.  Power  to  Delegate  to  States  Authority  to  Make  Regulations,  204. 

2.  State  Legislation  Affecting  Public  Lands  and  Grants,  205. 

a.  State's  Right  of  Eminent  Domain,  205. 

b.  State  Cannot  Tax,  205. 

c.  When  State  Laws  Regulating  Disposition  Attach,  205. 

III.  Purchase  of  Property  Captured  from  Confederate  Govern- 

ment, 205. 

IV.  Executive  Department  Cannot  Sell  Public  Property,  206. 
V.  Government  of  Territories,  206. 

1.  Application  of  the  Federal  Constitution,  206. 

2.  Power  of  Congress,  207. 

a.  In  General,  207. 

b.  Without  Limitation,  208. 

c.  May  Legislate  Directly,  208. 

(1)  In  General,  208. 

£2)  General  and  Local  Legislation,  208. 

(3)  Prohibiting  Importation,  Manufacture,  and  Sale  of  Liquors,  209. 

d.  May  Delegate  Legislative  Powers  to  Local  Assembly,  209. 

(1)  In  General,  209. 

(2)  Congress  Has  Supervisory  Legislative  Control,  209. 

(a)  In  General,  209. 

(b)  No  Annulment  of  Territorial  Statute  by  Implication,  210. 

(c)  Validating  County  Bonds,  210. 

(d)  Rmocation  of  Charter  of  Mormon  Church,  21c. 

3.  Legislative  Power  of  a  Territory,  211. 

a.  In  General,  211. 
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b.  For  Assessment  and  Collection  of  Taxes,  212. 

c.  In  Force  in  a  Military  Reservation,  212. 

4.   Territorial  Courts,  212.  # 

a.  In  General,  212. 

b.  Are  Legislative  Courts,  212. 

c.  Defining  Jurisdiction  0/  the  Courts,  212. 

d.  Absence  of  Distinction  Between  Federal  and  State  Jurisdictions,  213. 

e.  Exercise  of  Admiralty  Jurisdiction,  213/ 

I  Soveeeigh  Power  over  Acquired  Territory.  —  Power  to  acquire  terri- 
tory either  by  conquest  or  treaty  is  vested  by  the  Constitution  in  the  United 
States.  Conquered  territory,  however,  is  usually  held  as  a  mere  military 
occupation  until  the  fate  of  the  nation  from  which  it  is  conquered  is  determined ; 
but  if  the  nation  is  entirely  subdued,  or  in  case  it  is  destroyed  and  ceases  to 
exist,  the  right  of  occupation  becomes  permanent,  and  the  title  vests  absolutely 
in  the  conqueror. 

U.  S.  v.  Huckabee,  (1872)  16  Wall.  (U.  same  into  a  state.  People  1?.  Folsom,  (1855) 
80  434.  6  Gal-  378. 

On  the  cession  of  California  by  treaty  with  Sovereignty  suspended  when  territory  cap- 
Mexico,  the  federal  government  had  not  only  tured  by  enemy.  —  The  sovereignty  of  the 
the  right  of  eminent  domain,  but  the  fee,  and  United  States  over  territory  captured  by  an 
the  prime  and  uncontrolled  right  of  disposi-  enemy,  and  in  its  open  and  exclusive  posses- 
tion  of  the  territory,  all  of  which  are  attri-  sion,  is  suspended,  and  the  laws  of  the  United 
trates  of  sovereignty.  The  territory  of  Cali-  States  can  no  longer  be  rightfully  enforced 
forma  paased  to  the  United  States,  subject  or  be  obligatory  upon  the  inhabitants  who  re- 
to  the  power  of  the  federal  government  to  es-  main  to  submit  to  the  conquerors.  U.  S.  v. 
tablUh  a  territorial  government,  or  erect  the  Hayward,    (1815)    2  Gall.    (U.  S.)   485,  26 

Fed.  Cas.  No.  15,336. 

DL  Coktbol  of  Public  Lands — 1.  Power  of  Congress  —  a.  Power  of  Con- 
gress Exclusive.  —  No  appropriation  of  public  land  can  be  made  for  any 
purpose  but  by  authority  of  Congress. 

U.  S.  v.  Fitzgerald,  (1841)  15  Pet.  (U.  S.)  be  reviewed  by  us.    Terry  v.  Hennen,  (1840) 

421.    See  also  U.  S.  v.  Tichenor,   (1882)    12  4  La.  Ann.  464. 

Fed.  Rep.  423.  Neither  the  President  nor  any  of  the  exec- 

The   Constitution   of    the   United   States  ??**  officers  in  the  several  department*  of 

vests  in  Congress  the  exclusive  power  of  dis-  *£**%  r?.ment,  <f,n  ma£e.  *  reservation  or 

posing  of  and  making  all  needful  rules  and  JOTWpnatwB  of  the  public  domain  for  any 

regulations  in  relatiSi  to  the  public  lands.  W»V»*  ?}l&ieye*Jlth™l'   ^.^"fJaSV 

State  courts  have  no  authority  to  interfere  *h?[Jty  °f  Uw"    McConne11  »■  Wllcox>  (1887) 

with  the  primary  disposal  of  the  soil.     The  z  1JI"  *M' 

matter  rest*  exclusively  with  the  general  gov-  The  President  has  the  power  to  make  reser- 
ernment,  which  has,  from  the  beginning,  acted  vations  of  public  lands  for  public  uses,  as  for 
upon  it  by  legislation  through  board*  of  com-  occupation  by  Indians,  from  the  public  do- 
mi&siouers,  receivers,  and  registers,  under  the  main  lying  within  the  limits  of  a  state.  In- 
final  supervision  of  the  secretary  of  the  treas-  dian  Reservations,  (1882)  17  Op.  Atty.-Gen. 
ury.  The  decisions  of  that  officer,  made  258,  wherein  the  attorney-general  seemed  to 
within  the  jurisdiction  vested  in  him,  cannot  infer  a  statutory  authority. 

6.  Power  to  Dispose  of  Public  Lands  —  (1)  In  General.  —  The  words 
"  dispose  of  "  vest  in  Congress  the  power  not  only  to  sell  but  also  to  lease  the 
lands  of  the  United  States.  The  disposal  must  be  left  to  the  discretion  of4 
Congress. 

U.  a  0.  Gratiot,  (1840)  14  Pet.  (U.  S.)  needful  rules  and  regulations  respecting  the 
538.  See  also  U.  S.  v.  Tichenor,  (1882)  12  territory"  or  public  domain,  being  expressly 
Fed.  Rerx  422.  delegated  by  the  Constitution  of  the  United 

States,  it  follows  that  the  laws  of  Congress, 
The  "  power  to  dispose  of  and  make  all       made  for  the  purpose  of  such  disposition  and 

201  Volume  IX. 


Public  Property.  CONSTITUTION.  Art.  IT.,  sec.  S. 

for  the  complete  investiture  of  the  title  in         The   term   *  territory "    as    here    used  .  is 

the  purchaser  or  donee,  are  made  in  pursu-  merely  descriptive  of  one  kind  of   property 

ance  of  the  powers  delegated.    Rose  v.  Buck-  and  is  equivalent  to  the  word  "  lands."    U. 

land,  (1856)   17  111.  311.  6.  v.  Gratiot,   (1840)   14  Pet.   (U.  8.)   537. 

(2)  Declare  Mode  of  Conveyance.  —  Congress  has  the  absolute  right  to 

prescribe  the  times,  the  conditions,  and  the  mode  of  transferring  the  national 

public  lands,  or  any  part  of  them,  and  to  designate  the  person  to  whom  the 

transfer  shall  be  made.     No  state  legislation  can  interfere  with  this  right  or 

embarrass  its  exercise. 

Gibson  v.  Chouteau,  (1871)   13  Wall.  (U.         The  term  "disposed  of  was  adopted  from 

S.)  99.  the  ordinance  of  1785  and  comprehends  every 

fu«  ti~u~a  c*A*~.    wA;-~  *!.-»  ~™~-  *4  *k*      mode  bv  which  the  lands  and  other  property 
The  United  States,  being  the  owner  of  the        f    h    fc  .^  gte  M  ^      ^^fc  b£ 

public  lands  within  the  states  and  territories,  S^."  ^"^l^  L  ..^T  !S*   1»  t!^L 

have  the  ririit  to  sav  to  whom  in  what  mode  the  8°vernment>  whether  by  sale,  gift,  or  for 
nave  tne  rigntw  say  wwnom,mwnaiimoae,  limited     interest.    Leases    of    Mineral 

and  by  what  title,  they  shall   be  conveyed.  f-V»,io  Z«   t«i«  to«««iI    /iSXv  a  n«     A?** 

Irvine  v.  Marshall,  (1857)  20  How.  (U.  S.)  J^fttf  Isle  R°yale'  (1846)  4  °P*  Mty" 
558. 

(3)  Direct  Issue  of  Patent  to  Particular  Person  —  Congress  can  direct  the 

issue  of  a  patent  to  a  certain  person  by  a  special  statute,  if  a  right  to  the  land 

has  not  vested  in  another  before  the  passage  of  the  Act 

Emblen  17.  Lincoln  Land  Co.,  (1902)  184  U.  S.  664,  affirming  (C.  C.  A.  1900)  102  Fed. 
Rep.   559. 

(4)  Grants  Below  High-water  Mark.  —  Congress  has  the  power  to  make 

grants  of  lands  below  high-water  mark  of  navigable  waters  in  any  territory  of 

the  United  States,  whenever  it  becomes  necessary  to  do  so  in  order  to  perform 

international  obligations,  or  to  effect  the  improvement  of  such  lands  for  the 

promotion  and  convenience  of  commerce  with  foreign  nations  and  among  the 

several  states,  or  to  carry  out  other  public  purposes  appropriate  to  the  objects 

for  which  the  United  States  hold  the  territory. 

Shively  v.  Bowlby,   (1894)    152  U.  S.  48,  the  Constitution,  as  is  now  well  settled,  the 

wherein  the  court  said:     "Notwithstanding  United  States  having  rightfully  acquired  the 

the  dicta  contained  in  some  of  the  opinions  ot  territories,  and  being  the  only   government 

this  court*     *    *     *    to  the  effect  that  Con-  which  can  impose  laws  upon  them,  have  the 

gress  has  no  power  to  grant  any  land  below  entire  dominion  and  sovereignty,  national  and 

high-water  mark  of  navigable  waters   in   a  municipal,  federal  and  state,  over  all  the  ter- 

territory  of  the  United  States,  it  is  evident  ritories,  so  long  as  they  remain  in  a  terri- 

that  this  is  not  strictly  true,    *     *     *     By  torial  condition." 

(5)  Impose  Conditions  on  Disposition.  —  Under  the  Federal  Constitution, 
Congress  is  vested  with  the  exclusive  power  to  manage  and  dispose  of  the  public 
lands.  It  may  dispose'  of  them  in  such  manner,  on  such  terms  and  conditions, 
and  subject  to  such  restrictions  and  limitations  as  in  its  judgment  will  best 
promote  the  public  welfare. 

Davidson  t?.  Jordan,  (1874)  47  Cal.  351.  tions.     Congress  has  the  absolute  right  to 

The  validity  of  a  restriction  found  in  an      ^TTrihf  *the  V""?'  *?  .TO^ition*>  and  the 
Tn£i.r.  frl.fi  J^ a  \J^ir^A  ^  -««♦««!  «!      mode  oi  transferring  this  property,  or  any 

f    ^w  f  Yi^  i    2?  m  k  \F      \1      P**  <*  *t»  and  to  designate  the  person   to 

land     not  to  be  leased  or  sold  by  the  grantee      (^  the%raiM|fer  ghall*be  made.  ^0  ^ 

«h*  ^SnSSZ  £ZTvZJJ%  n7tLWT&  legislation  can  interfere  with  this  right  or 
the  permission  of  the  President  of  the  United      ei£balTa88  it8  exercise;   and  to  prevent  the 

^issnn^rss;  fssrsi'ss  say  £  ^t^r ^Tnce^ 

S^KT*  ^  ***£*  rtbaV;  ?th  ESS  W«  thTneS  SSSZZ  been* 
respect  to  the  public  domain  the  Constitution  ^J^M  ^  the  Union,  that  such  interfer- 
vests  in  Congress  the  power  of  disposition,       ence  w-th  thc    rf  di»         j  of  thc  M  q{ 

and  of  making  all  needful  rules  and  regula-      th    L,  ited  g^  gh/n  nc£Tbe  mBd^ 
tions.     That  power  is  subject  to  no  hmita- 
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(6)  Prohibit  Assignment  of  Bounty  Warrants.  —  An  Act  of  Congress 
providing  for  the  survey  of  certain  of  the  public  domain,  for  the  locating  of 
military  boundaries  therein,  for  the  issuing  of  warrants  for  the  period  of  five 
years  to  the  parties  entitled  to  such  bounty,  and  for  the  granting  of  patents  to 
them,  is  valid  in  providing  "  that  no  claim  for  military  land  bounties  shall 
be  assignable  or  transferable  in  any  manner  whatever  until  after  patent  shall 
have  been  granted  in  manner  aforesaid.  All  sales,  mortgages,  contracts,  or 
agreements  of  any  nature  whatever,  made  prior  thereto,  for  the  purpose,  or 
with  the  intent  of  alienating,  pledging,  or  mortgaging  any  such  claim,  are 
hereby  declared  and  shall  be  held  null  and  void." 

Rose  v.  Buckland,   (1856)   17  111.  309. 

(7)  Exempt  Lands  from  Debts  Contracted  Before  Issue  of  Paient. — 
An  Act  of  Congress  exempting  all  lands  patented  under  the  Act  of  which  it  is 
a  part,  from  liability  for  any  of  the  debts  of  the  patentee  cqjntracted  prior  to 
the  issuing  of  the  patent,  whether  the  lands  are  still  held  by  the  patentee,  or 
a  bona  fide  purchaser  deriving  title  from  him,  is  valid. 

Russell  t\   Lowth,    (1874)    21   Minn.    168.     See  also  Gile  t\  Hal  lock,  (1873)  33  Wis.  523. 

(8)  Declare  Effect  of  Titles.  —  Congress  has  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  emanating  from  the  United  States;  and  the  whole 
legislation  of  the  federal  government,  in  reference  to  the  public  lands,  declares 
the  patent  the  superior  and  conclusive  evidence  of  legal  title ;  until  its  issuance, 
the  fee  is  in  the  government,  which,  by  the  patent,  passes  to  the  grantee,  and 
he  is  entitled  to  recover  the  possession  in  ejectment 

Bagnell  v.  Broderick,  (1830)  13  Pet.  (U.  S.)  450. 

(9)  Question  of  Fraud.  —  When  a  grant  or  a  patent  for  land,  or  legislative 

confirmation  of  titles  to  land,  has  been  given  by  the  sovereignty  or  legislative 

authority  only  having  the  right  to  make  it,  without  any  provision  having  been 

made  in  the  patent  or  by  the  law  to  inquire  into  its  fairness  as  between  the 

grantor  and  grantee,  or  between  third  parties,  a  third  party  cannot  raise  in 

ejectment  the  question  of  fraud  as  between  the  grantor  and  grantee,  and  thus 

look  beyond  the  patent  or  grant. 

Field  v.  Seabury,  (1856)  19  How.  (U.  8.)  332,  reversing  (1855)  McAll.  (U.  S.)  1,  21 
Fed.  Cas.  No.  12,574. 

c.  Power  to  Impose  Conditions  on  Privilege  of  Using.  —  As  the  lands 
and  springs  at  the  Hot  Springs  reservation  are  the  absolute  property  of  the 
government,  the  government  acting  through  Congress  has  the  right  to  control 
them  or  refuse  the  use  of  them  to  the  public,  or,  if  it  permits  such  use,  to 
prescribe  the  terms  and  conditions  under  which  this  privilege  can  be  enjoyed ; 
Congress  can  delegate  the  power  to  make  rules  and  regulations  to  the  secretary 
of  the  interior. 

Van  Lear  v.  Eisele,  (1903)  126  Fed.  Rep.  825. 

d.  Power  to  Prevent  Unlawful  Occupation.  —  An  Act  of  Congress 
passed  to  prevent  unlawful  occupation  of  public  lands  is  valid. 
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Camfleld  v,  U.  6.,   (1897)   107  U.  6.  530,  United  States  completely  at  the  mercy  of 

wherein  the  court  said :     "  While  we  do  not  state  legislation." 

undertake  to  say  that  Congress  has  the  un-  .    p          t    prohibit  and  punish  trespassing, 

limited  power  to    egislate  a«mst  nuisances  _.?F«     disposal   of  the   pubUclandt 

wrthni  a  state  which  .twouTdlmvewitoin  a  ^^        fa  ^  ^  state8     ^  8Uch  ^ 

territory,  we  do  not  think  the  admission  Of  „    q^,                 id<s  b    ,aw    ttnd  j^.^ 

n/w^«a»  £?!&  K2T™  „°/  &  S      tha  constitutional  power  to  pass  the  law,  it 
uJ^^^^^S^VL^tf^      is  supreme;   so  Congress  may  prohibit  ind 

l!Sfc  $^.*  «HJ£SX  E^f  ™  £l  Pun,8>1  trespassers  on  the  public  lands.    Hav- 

ercise  of  what  is  ordinarily  known   as   the  f„_  **     ««,f«»  «*  ^i^^^^^i  ««j  «*  n^inn^Art 

police  power,  so  long  as  such  power  is  di-  S*  the  V°?v  of  disposal  and  of  protection, 

J.~if^  ^iIk,  +~  ;+«,  A™  ^wTt^fsJu      a  ^«-  Congress  alone  can  deal  with  the  title,  and  no 

I^Wn^^^  ^tfl      ^te  law,  whether  of  limitations  or  other- 

ent  rule  would  plaoe  the  public  domain  of  the      ^  ^  >defeat  fluch  ^  „    Jourdan  p  Bar. 

rett,  (1846)  4  How.  (U.  S.)  169. 

e.  Validity  of  Grants  Prior  to  Acquisition  of  Territory  by  United 
States.  —  The  question  of  the  validity  of  grants  obtained  prior  to  the  acquisi- 
tion of  territory  by  the  United  States  is  for  the  consideration  of  Congress,  and 
the  courts  axe  concluded  by  the  action  of  that  body. 

Tameling  D.  U.  8.  Freehold,  etc.,  Co.,  (1876)  93  U.  S.  603.  See  also  Maxwell  Land  Grant 
Case,  (1887)  121  U.  &  366. 

f.  Eight  to  Extinguish  Indian  Title.  —  The  territory  or  unpatented 
lands  then  within  the  territorial  boundaries  of  the  United  States,  and  which 
did  not  belong  to  the  original  individual  states,  was  intended  to  be,  and  upon 
the  ratification  and  adoption  of  the  Constitution  did  become,  the  absolute  prop- 
erty of  the  United  States,  subject  only  to  the  right  of  occupancy  by  the  Indians. 
But  the  United  States  possessed  the  right  to  extinguish  the  Indian  title  of 
occupancy  either  by  conquest  or  purchase. 

U.  S.  v.  Nelson,  (1886)  29  Fed.  Rep.  204,  affirmed  (1887)   30  Fed.  Rep.  112. 

g.  Abandoned  Military  Reserve.  —  A  military  reserve  may  be  abandoned 

by  the  government  when  it  becomes,  useless  for  public  purposes,  and  by  giving 

notice  through  the  secretary  of  the  treasury  (now  the  secretary  of  the  interior) 

it  may  be  considered  as  a  part  of  the  public  lands,  from  whicli  it  was  temporarily 

reserved.    Such  lands  having  been  surveyed  and  offered  at  public  auction  may 

be  open  to  entry  as  other  lands. 

U.  8.  t>.  Railroad  Bridge  Co.,  (1855)  6  Mc-       (1862)  10  Op.  Atty.-Gen.  370,  as  to  the  facts 
Lean  (U.  S.)   517,  27  Fed.  Cas.  No.  16,114.      constituting  abandonment. 
But  see  Rock   Island  Military  Reservation, 

h.  Power  to  Delegate  to  States  Authority  to  Make  Regulations.  — 

•> 

Congress  may  delegate  to  state  legislatures  the  making  of  additional  regulations 

respecting  the  disposal  of  and  acquiring  title  to  public  lands,  and  a  state 

statute,  relating  to  mining  claims,  providing  that  the  declaratory  statement 

filed  in  the  office  of  the  clerk  of  the  county  in  wHich  the  lode  or  claim  is 

situated  must  contain  "the  dimensions  and  location  of  the  discovery  shaft, 

or  its  equivalent,  sunk  upon  lode  or  placer  claims,"  and  "  the  location  and 

description  of  each  corner,  with  the  markings  thereon/'  is  not  invalid  as  too 

stringent  and  conflicting  with  the  liberal  purpose  manifested  by  Congress  in 

its  legislation  respecting  mining  claims.' 

Butte  City  Water  Co.  v.  Baker,  (1905)  196  to  determine  the  conditions  upon  which  the 
U.  S.  126,  wherein  the  court  said;  "Con-  public  lands  shall  be  disposed  of.  The  nation 
gress  is  the  body  to  which  is  given  the  power      is  an  owner,  and  has  made  Congress  the  prin- 
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cipal  agent  to  dispose  of  its  property.  Is  it  of  mere  rules  prescribed  by  an  owner  of  prop- 
inconceivable  that  Congress,  having  regard  to  erty  for  its  disposal.  It  is  not  of  a  legislative 
the  interests  of  this  owner,  shall,  after  pre-  character  in  the  highest  sense  of  the  term, 
scribing  the  main  and  substantial  conditions  and  as  an  owner  may  delegate  to  his  princi- 
of  disposal,  believe  that  those  interests  will  pal  agent  the  right  to  employ  subordinates, 
be  subserved  if  minor  and  subordinate  regu-  giving  to  them  a  limited  discretion,  so  it 
lations  are  intrusted  to  the  inhabitant?  of  the  would  seem  that  Congress  might  rightfully 
mining  district  or  state  in  which  the  paxticu-  intrust  to  the  local  legislature  the  determina- 
lar  lands  are  situated?  While  the  disposition  tion  of  minor  matters  respecting  the  disposal 
of  these  lands  is  provided  for  by  congressional  of  these  lands." 
legislation,  such  legislation,  savors  somewhat 

2.  State  Legislation  Affecting  Pnfclic  Lands  and  Grants —  a.  State's  Eight  of 

Eminent  Domain.  —  Land  within  a  state  purchased  by  the  United  States  as 

a  mere  proprietor,  and  not  reserved  or  appropriated  to  any  special  purpose, 

may  be  liable  to  condemnation  for  streets  or  highways,  like  the  land  of  other 

proprietors,  under  the  rights  of  eminent  domain.    But  though  land  purchased 

within  a  state  for  ordinary  purposes  by  the  general  government  must  yield  to 

the  local  public  demands,  yet  land,  when  held  at  first  by  an  original  cession  to 

that  government,  and  afterwards  appropriated  for  a  specific  public  object,  is 

not  liable  to  be  taken  away  for  an  ordinary  local  object,  though  public,  and 

especially  one  under  another  government  and  by  mere  implication. 

U.  8.  v.  Chicago,   (1849)   7  How.   (U.  8.)       vested  in  the  federal  government.     The  pro- 
194.  prietary  rights  of  the  United  States  can  in 


A  state  may  make  public  roads  through  the  "°  respect. restrict  or  modify  this  exercise  of 

inds  of  tnTUnited  States  under  its  ^ower  of  **™»!g£Al™Z  ^SS/^t^.8",^ 
ininent  domain,  and  this  power  may  be  ex- 
ercised by   the  states   subject  to  no   power 


6.  State  Cannot  Tax.  —  This  provision  implies  the  exclusion  of  all  other' 

authority  over  the  property  which  could  interfere  with,  this  right  or  obstruct 

its  exercise,  and  a  state  has  no  power  to  tax  the  property  of  the  United  States 

within  its  limits. 

Wisconsin  Cent  R.  Co.  c.  Price  County,  (1890)  133  TJ.  8.  504.  See  also  Pollard  *.  Hagan, 
(1845)  3  How.  (U.  S.)  224. 

c.  When  State  Laws  Regulating  Disposition  Attach.  —  Whenever  the 
question  in  any  court,  state  or  federal,  is  whether  a  title  to  land  which  had  once 
been  the  property  of  the  United  States  has  passed,  that  question  must  be  resolved 
by  the  lawB  of  the  United  States;  but  whenever,  according  to  those  laws, 
the  title  shall  have  passed,  then  that  property,  like  all  other  property  in  the 
state,  is  subject  to  state  legislation,  so  far  as  that  legislation  is  consistent  with 
the  admission  that  the  title  passed  and  vested  according  to  the  laws  of  the 
United  States.  The  state  has  an  undoubted  right  to  legislate  as  she  may  please 
in  regard  to  the  remedies  to  be  prescribed  in  her  courts,  and  to  regulate  the 
disposition  of  the  property  of  her  citizens  by  descent,  devise,  or  alienation. 

Wilcox  v.  Jackson,  <1839)    13  Pet   (U.S.)  517. 

m.  Purchase  ot  Property  Captured  from  Cokfedebate  Govebhment  — » 
Purchasers  from  the  United  States  of  property  bought  by  the  Confederate 
government,  and  captured  by  the  United  States,  obtained  a  good  title. 

U.  S.  v.  Huckabee,  (1872)  10  Wall.  (U.  R.)  434. 
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IV.  Executive  Department  Cavhot  Sell  Public  Peopeett.  —  By  the  Con- 
stitution the  power  to  dispose  of  and  make  all  necessary  rules  and  regulations 
respecting  the  territory  or  property  belonging  to  the  United  States  is  vested 
in  Congress.  In  the  absence  of  authority  conferred  by  Congress,  the  President 
cannot  dispose  of  public  property  of  the  United  States,  and  neither  the  Presi- 
dent nor  the  war  department  has  power  to  grant  a  concession  of  the  right  to 
use  the  water  power  of  the  river  Plata  in  Porto  Rico  after  the  treaty  with 
Spain,  when,  prior  to  the  treaty,  the  crown  of  Spain  was  the  owner  for  public 
use  of  the  proprietary  rights  of  the  natural  beds  or  channels  of  rivers,  both 
navigable  and  unnavigable,  to  the  extent  covered  by  the  waters  in  the  ordinary 
greatest  swell. 

Porto  Rico  —  Concessions,  (1899)  22  Op.  The  treasury  department  has  no  right  to 
Atty.-Gen.  546.  sell   public   property   without  the  authority 

The  W  dep«tment  h»  no  authority  to  £Et^ug  ^T^horlXTbT^  war 
sell  the  public  property  put  under  it.  .w*      Septal*  V.  STmSS? <M2#  \pZI 

Nicoll,   (1826)   1  Paine  (U.  S.)  646,27  Fed. 
Caa.  No.  15,879. 

Y.  OOTEBraEHT  OF  TlBBlTOBlES  —  1.  Application  of  the  Federal  Constitu- 
tion. —  The  Personal  and  OWil  Bights  of  the  inhabitants  of  the  territories  are  secured 
to  them,  as  to  other  citizens,  by  the  principles  of  constitutional  liberty  which 
restrain  all  the  agencies  of  government,  state  and  national;  their  political 
rights  are  franchises  which  they  hold  as  privileges  in  the  legislative  discretion 
of  the  Congress  of  the  United  States. 

Murphy  v.  Ramsey,  (1885)  114  U.  S.  44.  consistent  with  the  general  spirit  and  genius 

of  that  instrument,  nor  contrary  to  the  pur- 

In  the  government  of  territory  acquired  by  pose  for  which  territory  may  be  acquired, 

conquest  or  treaty,   Congress   cannot  do  or  Subject  to  these  limitations,  the  manner  in 

authorize  any  Act  or  pass  any  law  forbidden  which  this  power  shall  be  exercised  rests  in 

by  the  Constitution,  as  suspending  the  writ  the  discretion  of  Congress.     It  may  legislate 

of  habeas  corpus  in  time  of  peace,  passing  a  for  the  territory  directly  and  in  detail.     It 

bill  of  attainder  or  ew  post  facto  law  (Art.  I.,  may  confide  the  government  of  the  same,  with 

sec.  9),  quartering  a  soldier  in  a  house  with-  or  without  special  limitation,  to  a  council  or 

out  the  consent  of  the  owner  in  time  of  peace,  commission  of  its  own  selection,  or  it  may 

making  a  law  respecting  an  establishment  of  provide  what  is  known  as  a  territorial  gov- 

religion  (First  and  Second  Amendments),  and  ernment,   in  which  the  ordinary  power*  of 

others.     But  it  may  exercise  any  legislative  legislation  shall  be  confided  to  an  assembly 

power  not  expressly  forbidden  to  it  by  the  chosen  by  the  residents,  or  some  portion  or 

Constitution,   and   to  this   there   may   be   a  class  of  them.     Nelson  v.  U.  S.,   (1887)    30 

further  limit  that  the  same  shall  not  be  in-  Fed.  Rep.  115. 

Constitution  Vet  Self-operating  over  Ceded  Territory.  —  The  power  to  govern  territory, 
implied  in  the  right  to  acquire  it,  and  given  to  Congress  in  this  clause,  to 
whatever  other  limitations  it  may  be  subject,  the  extent  of  which  must  be 
decided  as  questions  arise,  does  not  require  that  body  to  enact  for  ceded  territory, 
not  made  part  of  the  United  States  by  congressional  action,  a  system  of  laws 
which  shall  include  the  right  of  trial  by  jury,  and  the  Constitution  does  not, 
without  legislation  and  of  its  own  force,  carry  such  right  to  territory  so 
situated. 

Dorr  v.  U.  S.,  (1904)  195  U.  S.  149,  in  271,  sustain  the  right  of  Congress  to  make 
which  case  the  court  said:  "While  these  lnw»  for  the  government  of  territories,  with- 
cases,  and  others  which  are  cited  in  the  late  out  being  subject  to  all  the  restrictions  which 
ease  of  Downes  v.  Bidwell,  (1901)  182  U.  S.       are  imposed  upon  that  body  when   passing 
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laws  for  the  United  States,  considered  as  a 
political  body  of  states  in  union,  the  exercise 
of  the  power  expressly  granted  to  govern  the 
territories  is  not  without  limitations.  Speak- 
ing of  this  power,  Mr.  Justice  Curtis,  in  the 
case  of  Dred  Scott  v.  Sandford,  (1856)  19 
How.  (U.  S.)  393,  614,  said:  '  If,  then,  this 
clause  does  contain  a  power  to  legislate  re- 
specting  the  territory,  what  are  the  limits  of 
that  power?  To  this  I  answer  that,  in  com- 
mon with  all  the  other  legislative  powers  of 
Congress,  it  finds  limits  in  the  express  prohi- 
bitions on  Congress  not  to  do  certain  things; 
that,  in  the  exercise  of  the  legislative  power, 
Congress  cannot  pass  an  ex  pout  facto  law  or 
bill  of  attainder;  and  so  in  respect  to  each 
of  the  other  prohibitions  contained  in  the 
Constitution.'  In  every  case  where  Congress 
undertakes  to  legislate  in  the  exercise  of  the 
power  conferred  by  the  Constitution,  the  ques- 
tion may  arise  as  to  how  far  the  exercise  of 
the  power  is  limited  by  the  *  prohibitions '  of 
that  instrument.    The  limitations  which  are 


to  be  applied  in  any  given  case  involving  ter- 
ritorial government  must  depend  upon  the 
relation  of  the  particular  territory  to  the 
United  States,  concerning  which  Congress  is 
exercising  the  power  conferred  by  the  Con-' 
stitution.  That  the  United  States  may  have 
territory  which  is  not  incorporated  into  the 
United  States  as  a  body  politic,  we  think 
was  recognized  by  the  framers  of  the  Consti- 
tution in  enacting  the  article  already  con- 
sidered, giving  power  over  the  territories,  and 
is  sanctioned  by  the  opinions  of  the  justices 
concurring  in  the  judgment  in  Downes  v.  Bid- 
well,  (1901)  182  U.  S.  271.  Until  Congress 
shall  see  fit  to  incorporate  territory  ceded  by 
treaty  into  the  United  States,  we  regard  it 
as  settled  by  that  decision  that  the  territory 
is  to  be  governed  under  the  power  existing  in 
Congress  to  make  laws  for  such  territories 
and  subject  to  such  constitutional  restrictions 
upon  the  powers  of  that  body  as  are  appli- 
cable to  the  situation." 


Waert  the  Oonititutfen  Has  Beta  Ones  Formally  Extended  by  Congress  to  territories, 
neither  Congress  nor  the  territorial  legislature  can  enact  laws  inconsistent 
therewith. 


Downes  v.  Bidwell,  (1901)  182  U.  S.  271, 
wherein  the  court  said  that  in  the  govern- 
ment of  acquired  territory  "  we- suggest,  with- 
out intending  to  decide,  that  there  may  be  a 
distinction  between  certain  natural  rights, 
enforced  in  the  Constitution  by  prohibitions 
against  interference  with  them,  and  what  may 
be  termed  artificial  or  remedial  rights,  which 
are  peculiar  to  our  own  system  of  jurispru- 
dence. Of  the  former  class  are  the  rights  to 
one's  own  religious  opinions  and  to  a  publie 
expression  of  them,  or,  as  sometimes  said,  to 
worship  God  according  to  the  dictates  of  one's 
own  conscience;  the  right  to  personal  liberty 
and  individual  property;  to  freedom  of  speech 
and  of  the  press;  to  free  access  to  courts  of 
justice;  to  due  process  of  law  and  to  an  equal 
protection  of  the  laws;  to  immunities  from 
unreasonable  searches  and  seizures,  as  well 
as  cruel  and  unusual  punishments;  and  to 
such  other  immunities  as  are  indispensable 
to  a  free  government.  Of  the  latter  class  are 
the  rights  to  citizenship,  to  suffrage,  and  to 
the  particular  methods  of  procedure  pointed 
out  in  the  Constitution,  which  are  peculiar  to 
Anglo-Saxon  jurisprudence,  and  some  of 
which  have  already  been  held  by  the  states  to 

8.  Power  of  Congress  —  a.  In  General.  —  The  power  of  governing  and  oJ 
legislating  for  a  territory  is  the  inevitable  consequence  of  the  right  to  acquire 
and  to  hold  territory.  Could  this  position  be  contested,  the  Constitution  of  the 
United  States  declares  that  "  Congress  shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States."  Accordingly,  Congress  possesses  and  may 
exercise  the  absolute  and  undisputed  power  of  governing  and  legislating  for  a 
territory,  and  may  give  it  a  legislative,  an  executive,  and  a  judiciary,  with  such 
powers  as  are  usually  assigned  to  those  departments  respectively. 

Sere  V.  Pitot,  (1810)  6  Cranch  (U.  S.)  330. 

W  Volume  IX. 


be  unnecessary  to  the  proper  protection  of 
individuals/' 

"Whatever  doubt  may  have  existed  as  to 
whether  the  Constitution  and  laws  of  the 
United  States  of  their  own  force  extended 
to 'territory  acquired  by  conquest  or  by  treaty, 
has  been  removed  since  the  decision  in  the 
case  of  Downes  v.  Bidwell,  (1901)  182  U.  S. 
244,  where  the  court,  after  reviewing  the 
various  Acts  of  the  Congress  respecting  the 
territories  of  the  United  States,  at  page  258 
says:  'It  is  sufficient  to  say  that  Congress 
has  or  has  not  applied  the  revenue  laws  to 
the  territories,  as  the  circumstances  in  each 
case  seemed  to  require,  and  has  specifically 
legislated  for  the  territories  whenever  it  was 
its  intention  to  execute  laws  beyond  the  lim- 
its of  the  states.  Indeed,  whatever  may  have 
been  the  fluctuations  of  opinion  in  other 
bodies  (and  even  this  court  has  not  been 
exempt  from  them),  Congress  has  been  con- 
sistent in  recognizing  the  difference  between 
the  states  and  territories  under  the  Constitu- 
tion/" De  Baca  v.  U.  S.,  (1901)  37  Ct.  CI. 
497. 


TubUo  Froptrfy 


CONSTITUTION. 


Art,  IT.,  tea.  % 


This  clause  has  been  considered  the  founda- 
tion upon  which  the  territorial  governments 
rest.  U.  S.  v.  Gratiot,  ( 1840)  14  Pet.  (U.  S.) 
537.  See  also  Downes  v.  Bidwell,  (1001)  182 
U.  S.  267. 

"  It  is  scarcely  too  much  to  say  that  there 
has  not  been  a  session  of  Congress  since  the 
territory  of  Louisiana  was  purchased  that 
that  body  has  not  enacted  legislation  based 
upon  the  assumed  authority  to  govern  and 
control  the  territories,  lib  is  an  authority 
which  arises,  not  necessarily  from  the  terri- 
torial clause  of  the  Constitution,  but  from 
the  necessities  of  the  case,  and  from  the  in- 
ability of  the  states  to  act  upon  the  subject. 
Under  this  power  Congress  may  deal  with  ter- 
ritory acquired  by  treaty;  may  administer 
ite  government  as  it  does  that  of  the  District 
of  Columbia;  it  may  organize  a  local  terri- 
torial government;  it  may  admit  it  as  a 
state  upon  an  equality  with  other  states;  it 
may  sell  its  public  lands  to  individual  citi- 
zens or  may  donate  them  as  homesteads  to 
actual  settlers.  In  short,  when  once  acquired 
by  treaty,  it  belongs  to  the  United  States, 
and  is  subject  to  the  disposition  of  Congress," 
De  Lima  t?.  Bidwell,  (1001)  182  U.  6.  106. 

"But  this  power  of  Congress  to  organize 
territorial  governments  and  make  laws  for 
their  inhabitants  arises  not  so  much  from  the 
clause  in  the  Constitution  in  regard  to  dispos- 
ing of  and  making  rules  and  regulations  con- 
cerning the  territory  and  other  property  of 
the  United  States,  as  from  the  ownership  of 
the  country  in  which  the  territories  are,  and 
the  right  of  exclusive  sovereignty*which  must 
exist  in  the  national  government,  and  can 
be  found  nowhere  else."  U.  S,  v.  Kagama, 
(1886)   118  U.  S.  380. 

"  The  question,  from  what  source  Congress 
derives  the  power  t°  legislate  for  the  terri- 
tories, has  been  the  subject  of  much  discus- 
sion, and  cannot  be  said  to  be  authoritatively 


settled.  The  elause  in  question  does  not  con- 
tain the  language  usually  employed  in  con- 
ferring powers  of  legislation,  but  apparently 
refers  to  mere  property.  The  terms  *  or  other 
property '  would  seem 'to  imply  that  the  terri- 
tory as  property  is  to  be  the  subject  of  rules 
and  regulations  and  disposition.  It  has  been 
denied  that  the  power  to  legislate  is  derived 
from  this  clause,  and  it  was  pointedly  con- 
trasted by  Chief  Justice  Taney,  in  the  case 
of  Dred  Scott  v.  Sandford,  (1856)  19  How. 
(U.  S.)  393,  with  the  language  relating  to 
the  District  of  Columbia.  It  has  been  main- 
tained that  no  power  of  legislation  over  terri- 
tories was  granted  in  the  Constitution,  in 
terms,  or  was  intended  to  be  so  granted,  be- 
cause the  government  of  the  existing  terri- 
tories was  then  already  provided  for  by  ordi- 
nances of  the  Congress  of  the  Confederation, 
and  by  the  terms  and  conditions  of  the  ces- 
sions of  territory  by  Virginia  and  the  other 
states,  and  the  Constitution  did  not  contem- 
plate or  provide  for  the  acquisition  of  other 
territories,  and  that  the  power  actually  exer- 
cised by  Congress,  of  establishing  territorial 
governments,  is  simply  a  consequence  of  the 
power  to  acquire  territory  by  treaty  or  con- 
quest; and,  again,  that  the  territorial  gov- 
ernments are  substantially  the  mere  exercise 
of  the  natural  right  of  self-government  by  the 
new  political  communities  occupying  the  ter- 
ritories, permitted  and  regulated  by  Congress, 
which  occupies  more  an  international  than  a 
constitutional  relation  to  them.  On  the  other 
hand,  a  wider  scope  has  been  given  to  the 
power  to  make  rules  and  regulations,  and  the 
power  to  establish  territorial  governments 
has  been  deduced  from  it.  These  questions 
were  merely  suggested  first  in  the  case  of 
American  Ins.  Co.  v.  356  Bales  Cotton,  (1828) 
1  Pet  (U.  S.)  511;  U.  S.c.Gratiot,  (1840)  14 
Pet.  (U.  S.)  526,  but  were  debated  at  great 
length  in  the  case  of  Dred  Scott  t\  Sandford." 
Roach  v.  Van  Riswick,  (1879)  MacArthur  & 
M.  (D.  C.)   181. 


6.  Without  Limitation.  — •  The  power  over  territories  is  vested  in  Con* 
gress  without  limitation. 

Downes  v.  Bidwell,  (1901)  182  U.  8.  267.     See  also  U.  S.  v.  Gratiot,    (1840)    14  Pet 
(U.  S.)  637. 

c.  May  Legislate  Dibrctxy  —  (1)  In  General.  —  Congress  may  legislate 
directly  in  respect  to  the  local  affairs  of  a  territory. 


Binns  v.  U.  S.,  (1904)   194  U.  S.  491. 

Congress  has  authority  to  enact  such  forms 
of  territorial  government  within  the  terri- 
tories of  the  United  States  as  it  may  choose 
or  deem  best,  and  not  in  conflict  with  the  Con- 
stitution and  laws  of  the  United  States.  Pos- 
sessing the  power  to  erect  a  territorial  gov- 
ernment for  Alaska,  Congress  could  confer 


upon  that  territory  such  powers,  judicial  and 
executive,  as  it  deemed  most  suitable  to  the 
necessities  of  the  inhabitants.  It  was  un- 
questionably within  the  constitutional  power 
of  Congress  to  withhold  from  the  inhabitants 
of  Alaska  the  power  to  legislate  and  make 
laws.  U.  S.  ».  Nelson,  (1886)  29  Fed.  Rep. 
205,  affirmed  (1887)   30  Fed.  Rep.  112. 


(2)  General  and  Local  Legislation.  —  In  the  territories,  Congress  has  the 
entire  dominion  and  sovereignty,  national  and  local,  federal  and  state,  and  has 
full  legislative  power  over  all  subjects  upon  which  the  legislature  of  a  state 
might  legislate  within  the  state. 
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Simms  v.  Simms,  (1899)  175  U.  S.  168.  does  for  its  municipal  organizations-.  Bruns- 
See  also  U.  S.  t?.  McMillan,  (1897)  165  U.  S.  '  wick  First  Nat.  Bank  v.  Yankton  County, 
510.  '  (1879)   101  U.  S.  133. 

The  territories  are  but  political  subdivi-  "In  legislating  for  Alaska,  Congress  exer- 
tions of  the  outlying  dominions  of  the  United  rises  the  combined  powers  of  the  general  and 
States.  Their  relation  to  the  general  gov-  of  a  state  government."  Allen  v.  Myers, 
eminent  is  much  the  same  as  that  which  (1901)  1  Alaska  118,  upon  the  authority  of 
counties  bear  to  the  respective  states,  and  American  Ins.  Co.  v.  356  Bales  Cotton,  (1828) 
Congress  may  legislate  for  them  as  a  state  1  Pet.  (U.  S.)  545. 

(3)  Prohibiting  Importation,  Mcmufacture,  <md  Sale  of  Liquors.  —  Pro- 
hibiting the  importation,  manufacture,  and  sale  of  intoxicating  liquors  in 
territory  acquired  by  the  United  States  is  within  the  power  of  Congress. 

Nelson  t?.  U.  S.,  (1887)   30  Fed.  Rep.  112,  police  regulation,  or  within  state  control  un- 

oflhrming  (1886)  29  Fed.  Rep.  202.    See  also  der  same  other  power,  it  is  immaterial  to  con- 

U.  S.  I?.  Binns,   (1902)    1  Alaska  553.  sider.    In  a  territory  all  the  functions  of  the 

government  are  within  the  legislative  juris- 

Congress  may  legislate  in  accordance  with  diction  of  Congress,  and  may  be  exercised 

the  special  needs  of  each  locality,  and  vary  .through  a  local  government,  or  directly  by 

its  regulations  to  meet  the  conditions  .and  cir-  such  legislation  as  we  have  now  under  con- 

eumstances  of  the  people.    Whether  the  sub-  sideration.     Endleman   v.   U.   8.,    (C.  C.   A. 

ject  elsewhere  would  be  a  matter   of   local  1898)   86  Fed.  Rep.  459. 

d.  May  Delegate  Legislative  Powers  to  Local  Assembly —  (1)  In 
General*  —  Congress  may  transfer  the  power  of  legislation  in  respect  to  local 
affairs  to  a  legislature  elected  by  the  citizens  of  a  territory. 

Binns  v.  U.  Sv  (1904)   194  U.  S.  491.     See  of  any  state,  and  not  yet  admitted  as  a  state 

also  Sere  f>.  Pitot,  (1810)   6  Craach   (U.  S.)  into  the  Union,  but  organized  under  the  laws 

336;  State  v.  New  Orleans  Nav.  Co.,  (1822)  of  Congress,  with  a  separate  legislature,  under 

11  Mart.  (La.)  309.  a  territorial  governor  and  other  officers  ap- 
pointed by  the  President  and  Senate  of  the 

A  territory  is  an  inchoate  state;  a  portion  United  States.    Ex  p.  Morgan,  (1883)  20  Fed. 

of  the  country  not  included  within  the  limits  Rep.  304. 

Kot  Heoewarily  the  Same  Form  of  Government  in  AU  Territories.  —  In  the  government  of 
the  territories,  Congress  had  plenary  power,  save  as  controlled  by  the  provisions 
of  the  Constitution,  and  the  form  of  government  it  shall  establish  is  not  pre- 
scribed, and  may  not  necessarily  be  the  same  in  all  the  territories. 

Binns  t?.  U.  S.,  ( 1904)   194  U.  S.  491.  rests  with  Congress  to  say  whether,  in  a  given 

t-  ^-^-:«:««  «™*-~«™.i.  *~-  «.«  +«w;+«^««       case,  any  of  the  people  resident  in  the  terri- 

cretion  «  belongs  to  legislative  power  is  gj™£  *tSJl&  £££**&  *S 

Y«*ed  m  Congress   and  that  extends,  beyond  f  .  *  h  iouslJ  co*ferred)  ™ 

all  controversy,  to  determining  by  law.  from  t"£L.  time  modifv  or  abridie  it  as  it  mav 

time  to  time,  the  form  of  the  local  govern-  %J^J^J^3,™h„?^„J?  /i«-T 

ment  in  a  particular  territory,  and  the  quali-  j^V  g  44  P  *       ***"&' 

fioation  of  those  who  shall  administer  it.     It  *     ' 


(2)  Congress  Has  Supervisory  Legislative  Control  —  (a)  In  General.' — With- 
out an  express  reservation  of  power,  Congress  has  the  power  to  amend  the  acts 
of  the  territorial  legislature.  Such  a  power  is  an  incident  of  sovereignty,  and 
continues  until  granted  away.  Congress  may  not  only  abrogate  laws  of  the 
territorial  legislatures,  but  it  may  itself  legislate  directly  for  the  local  govern- 
ment. It  may  make  a  void  act  of  the  territorial  legislature  valid,  and  a  valid 
act  void. 

Brunswick    First   Nat.    Bank   v.-  Yankton  The  government  of  the  territories   of  the 

County,  (1879)  101  U.  S.  133.    See  also  U.  S.       United    States    belongs,    primarily,    to    Con- 
v.  McMillan,  (1897)   165  U.  S.  510.  gress;  and,  secondarily,  to  such  agencies  as 
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Congress  may  establish  for  that  purpose.  Congress,  and  from  thence  continuously  until 
During  the  term  of  their  pupilage  as  terri-  the  present  time.  The  governments  thus  ea- 
teries they  are  mere  dependencies  of  the  tablished  were  and  are  temporary  in  their 
United  States.  Their  people  do  not  consti-  character,  and  only  designed  to  subserve  a 
tute  a  sovereign  power.  All  political  author-  temporary  purpose.  These  governments 
ity  exercised  therein  is  derived  from  the  gen-  were,  and  now  are,  and  at  all  times  have 
cral  government.  It  is,  indeed,  the  practice  been,  under  the  complete  control  of  Con- 
of  the  government  to  invest  these  dependen-  gress,  and  subject  to  abolition,  modifica- 
cies  with  a  limited  power  of  self-government  tion,  or  change  at  the  behest  of  the  power 
as  soon  as  they  have  sufficient  population  for  which  created  them,  and  the  laws  enacted  by 
the  purpose.  The  extent  of  the  power  thus  the  territorial  legislatures  are  alike  subject 
granted  depends  entirely  upon  the  organic  to  modification  or  repeal  by  the  action  of 
Act  of  Congress  in  each  case,  and  is  at  all  Congress.  These  inherent  infirmities  in  the 
times  subject  to  such  alterations  as  Congress  governments,  and  legislative  enactments  of  the 
may  see  fit  to  adopt.  Snow  r.  U.  S.,  (1873)  territories,  at  once  rob  them  of  all  the  essen- 
18  Wall.   (U.  S.)  319.  tial  attributes  of  sovereignty,  and  make  them 

provinces  over  whom  the  United  States  ex- 

By  an  Act  establishing  the  territorial  gov-  eroises  supreme  control.    Under  and  by  virtue 

ernment  the  United  States  does  not  part  with  0f  this  clause  of  the  Constitution,  above  re- 

their    jurisdiction.      They    still    retain    the  cited,  Congress  could  sell  and  dispose  of  a 

power  to  legislate  over  the  territory  on  all  territory  to  a  foreign  power,   and  not  only 

matters  whatever.    They  simply,  by  such  an  •  c^  ft  make  all  needful  rules  and  regulations 

Act,  implant  a  new  jurisdiction,  and  their  concerning  the  territories,  but  can  also  abolish 

jurisdiction  as  to  all  matters  confided  to  the  them,  and  the  rules  and  regulations  made  by 

territorial  authorities  is  no  longer  sole  and  Congress  are  enacted  laws,  and  congressional 

exclusive.     Watts  v.  U.  S.,   (1870)    1  Wash.  rules  for  the  territories  can  be  made  in  no 

Ter.  294.  other  manner."    Territory  v.  Lee,    (1874)    2 

Territorial  governments  subject  to  aboli-  Mont- 
tion  or  modification.  — "Under  and  by  virtue  Territorial    legislation    valid   until    diiap- 

of  this  clause  of  the  Constitution,  from  time  proved.  —  Though  by  the  fundamental  law  of 

to  time  Congress  has  authorized  and  estab-  a  territory  its  legislation  is  to  be  subject  to 

lished  temporary  governments  for  the  terri-  the  disapproval  of  Congress,  yet,  till  disap- 

tories,  the  first  of  which  was  provided  by  the  proved,   it  is  valid  and    operative.    Miners' 

ordinance  of  1787,  and  afterward  adopted  by  Bank  v.  Iowa,  (1851)   12  How.   (U.  S.)   1. 

(b)  Vo  Annulment  of  Territorial  Statute  by  Implication.  —  In  order  to  subject  a  terri- 
torial statute  to  the  annulling  clause  of  an  Act  of  Congress,  the  conflict  should 
be  direct  and  unmistakable.  No  law  will  be  declared  void  because  it  may 
indirectly,  or  by  a  possible,  and  not  a  necessary,  construction  be  repugnant  to 
an  annulling  Act 

Cope  v.  Cope,  (1891)  137  U.  S.  686. 

(o)  Validating  Gouty  Bonds.  —  It  is  within  the  power  of  Congress  to  validate 
bonds  issued  by  a  county  in  a  territory  when  their  only  defect  was  that  they 
had  been  issued  in  excess  of  the  powers  conferred  upon  the  territorial  munici- 
palities by  the  Act  of  Congress  giving  the  territory  authority  ,to  issue  bonds 
for  debts  or  obligations  "  necessary  to  the  administration  of  the  internal  affairs  " 
of  the  county.  Congress  has  full  legislative  power  over  the  territories,  as  full 
as  that  which  a  state  legislature  has  over  its  municipal  corporations,  and  there 
was  nothing  at  the  time  the  aforementioned  Act  was  passed  to  have  prevented 
Congress  from  authorizing  such  municipalities  to  issue  bonds  in  aid  of  rail- 
ways, and  that  which  Congress  could  have  originally  authorized  It  might  sub- 
sequently confirm  and  ratify. 

Utter  v.  Franklin,  (1899)   172  U.  S.  423. 

(d)  Btvoeatien  of  Charter  of  Mormon  Ghareh.  —  The  revocation  of  the  charter  of  the 
Church  of  Jesus  Christ  of  Latter-day  Saints  was  a  constitutional  exercise  of 
the  power  of  Congress  over  territories  and  of  the  power  expressly  reserved  in 
the  organic  act  establishing  the  territorv  of  Utah.     By  the  dissolution  of  that 
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corporation  its  property  was  governed  by  the  ancient  and  established  rule 
governing  the  property  of  public  or  charitable  corporations ;  namely,  that 
when  a  corporation  is  dissolved,  its  personal  property,  like  that  of  a  man  dying 
without  heirs,  ceases  to  be  the  subject  of  private  ownership,  and  becomes  subject 
to  the  disposal  of  the  sovereign  authority,  whilst  its  real  estate  reverts  or 
escheats  to  the  grantor  or  donor,  unless  some  other  course  of  devolution  has 
been  directed  by  positive  law,  though  still  subject  to  the  charitable  use. 


Church  of  Jesus  Christ  v.  U.  S.,  (1890)  130 
U.  S.  47,  wherein  the  court  said:  "The 
power  of  Congress,  over  the  territories  of  the 
United  States  is  general  and  plenary,  arising 
from  and  incidental  to  the  right  to  acquire 
the  territory  itself,  and  from  the  power  given 
by  the  Constitution  to  make  all  needful  rules 
and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States. 
It  would  be  absurd  to  hold  that  the  United 
States  has  power  to  acquire  territory,  and 
no  power  to  govern  it  when  acquired.     The 


power  to  acquire  territory,  other  than  the 
territory  northwest  of  the  Ohio  river  (which 
belonged  to  the  United  States  at  the  adoption 
of  the  Constitution),  is  derived  from  the 
treaty-making  power  and  the  power  to  declare 
and  carry  on  war.  The  incidents  of  these 
powers  are  those  of  national  sovereignty, 
and  belong  to  all  independent  governments. 
The  power  to  make  acquisitions  of  territory  by 
conquest,  by  treaty,  and  by  cession  is  an  in- 
cident of  national  sovereignty." 


3.  Legislative  Power  of  a  Territory  —  a.  In  General.  —  A  territorial  legis- 
lature has  all  legislative  power  except  as  limited  by  the  Constitution  of  the 
United  States  and  the  organic  Act  and  the  laws  of  Congress  appertaining  thereto. 

An  Act  of  a  territorial  legislature  providing 
for  the  holding  of  a  convention  for  the  pur- 
pose of  forming  a  state  constitution,  to  be 
submitted  to  the  legal  voters  of  the  territory 
for  their  approval  or  rejection,  is  not  incon- 
sistent with  the  organic  Act  of  the  territory 
or  any  other  law  of  Congress,  or  with  any 
provision  of  the  Constitution,  and  is  therefore 
valid.  Whether  such  legislation  is  premature 
is  a  question  that  addresses  itself  solely  to  the 
legislature  that  passed,  the  governor  who  ap- 
proved, and  to  Congress  which  had  the  power 
finally  to  ratify  or  annul  the  measure.  Ari- 
zona Territory,  (1889)   19  Op.  Atty.-Gen.  335. 


Walker  t\  New  Mexico,  etc.,  R.  Co.,  (1897) 
165  U.  S.  604. 

Congress  has  enacted  that,  with  certain  re- 
strictions, "  the  legislative  power  of  every  ter- 
ritory shall  extend  to  all  rightful  subjects  of 
legislation,  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States." 
R.  8.  sec.  1851 ;  Act  of  July  30,  1886,  ch.  818, 
24  Stat.  L.  170.  The  power  so  conferred  upon  a 
territorial  assembly  covers  the  domestic  re- 
lations, the  settlement  of  estates,  and  all 
other  matters  which,  within  the  limits  of  a 
state,  are  regulated  by  the  laws  of  the  state 
only.  Simms  v.  Simms,  (1899)  175  U.  S. 
163.  See  title  Territories,  7  Fed.  Stat.  An- 
2Iot.  254,  264. 

A  territorial  statute,  in  conflict  with  aa 
Act  of  Congress  relating  to  the  government 
of  a  territory,  is  invalid.  People  t\  Clayton, 
(1886)  4  Utah  432. 


The  usual  way  of  declaring  a  territorial 
statute  inoperative,  which  is  inconsistent  with 
the  higher  law  of  Congress,  is  through  the 
courts,  just  as  in  the  states  similar  enact- 
ments would  be  adjudged  to  be  unconstitu- 
tional. Matter  of  Atty.-Gen.,  (1881)  2  N. 
Mex.  58. 


The  Organic  Law  of  a  Territory  Takes  the  Plaee  ef  a  Constitution  as  the  fundamental  law 
of  the  local  government.  It  is  obligatory  on  and  binds  the  territorial  au- 
thorities ;  but  Congress  is  supreme,  and  for  the  purposes  of  this  department  of 
its  governmental  authority  has  all  the  powers  of  the  people  of  the  United 
States,  except  such  as  have  been  expressly  or  by  implication  reserved  in  the 
prohibitions  of  the  Constitution.  i 


Brunswick  First  Nat.  Bank  v.  Yankton 
County,  (1870)   101  U.  S.  133. 

Lands  owned  by  railroads  and  held  for  sale 
or  other  disposition  for  profit,  and  in  no  way 
connected  with  the  use  or  operation  of  the 
railroad,  are  not  "  railroad  property  "  in  the 
sense  commonly  understood  to  mean  the  prop- 
erty which  is  essential  to  a  railroad  company 


to  enable  it  to  discharge  its  functions  and 
duties  as  a  common  carrier  by  rail,  but  are 
property  of  the  railroad  company  independ- 
ently of  its  functions  and  duties  as  a  com- 
mon carrier;  and  a  territorial  statute  which 
in  effect  exempts  such  land  from  taxation  is 
invalid  ns  conflicting  with  the  organic.  Act 
of  Congress,  providing  that  the  legislative 
assembly  of  the  territory  "  shall  not  pass  any 
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/ 

law  impairing  the  rights  of  private  property,  subject  to  taxation  shall  be  taxed  in  propor- 
nor  make  any  discrimination  in  taxing  dif-  Uon  to  its  value."  Northern  Pac.  EL  Co.  v. 
lerent  kinds   of   property,   but   all    property       Walker,  47  Fed.  Rep.  684. 

6.  For  Assessment  and  Collection  of  Taxes.  —  The  power  to  legislate 
delegated  to  a  territorial  legislature  includes  the  right  to  pass  uniform  laws 
.  for  the  assessment  and  collection  of  taxes,  and  a  territorial  statute  under 
which  it  is  competent  for  the  taxing  authorities  of  an  organized  county  to  levy 
and  collect  taxes  on  personal  property  situated  within  the  attached  reservations 
of  Indians,  and  belonging  to  other  persons  than  Indians,  is  valid. 

Wagoner  v.  Evans,  ( 1898)  170  U.  S.  591.   See  also  Thomas  f?.  Gay,  ( 1898)  169  U.  S.  264. 

c.  In  Foece  in  a  Military  Reservation.  —  The  power  of  Congress  over 
a  territory  is  exerted  in  establishing  a  government  to  which  is  delegated 
authority  to  legislate  upon  all  rightful  subjects,  and  a  territorial  statute  is  in 
force  in  a  military  reservation  within  the  territory. 

Reynolds  t;.  People,   (1869)    1  Colo.  180. 

4.  Territorial  Courts  —  a.  In  General.  —  Territorial  courts  are  established 
under  the  authority  of  this  clause. 
James  t>.  U.  S.,  (1903)  38  Ct  CI.  627. 

6.  Are  Legislative  Courts.  —  Territorial  courts  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sovereignty  which  exists  in  the  govern- 
ment, or  in  virtue  of  that  clause  which  enables  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  territory  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested  is  not  a  part  of  that  judicial 
power  which  is  defined  in  the  third  article  of  the  Constitution,  but  is  conferred 
by  Congress,  in  the  execution  of  those  general  powers  which  that  body  possesses 
'  over  the  territories  of  the  United  States. 

American  Ins.  Co.  v.  356  Bales  Cotton,  Englebrecht,  (1871)  13  Wall.  (U.  S.)  447; 
(1828)  1  Pet.  (U.  S.)  545.  See  also  U.  S.  v\  Howard  v.  U.  S.,  (1887)  22  Ct.  CI.  316; 
McMillan,   (1897)   105  U.  S.  510;  Clinton  v.      Nickels  t?.  Griffin,  (1872)   1  Wash.  Ter.  385. 

c.  Defining  Jurisdiction  of  the  Courts.  —  It  is  within  the  competency 
of  Congress  either  to  define  directly,  by  its  own  act,  the  jurisdiction  of  the 
courts  whichMt  creates,  or  to  delegate  the  authority  requisite  for  that  purpose 
to  the  territorial  government;  and  by  either  proceeding,  to  permit  or  to  deny 
the  transfer  of  any  legitimate  power  or  jurisdiction  previously  exercised  by. 
the  courts  of  the  provisional  government,  to  the  tribunals  of  the  government 
it  is  about  to  substitute  for  the  territory  in  lieu  of  the  temporary  or  provisional 
government. 

Leitensdorfer  r.  Webb,  (1857)  20  How.  (U.  extend  over  it  the  common  law,  which  recog- 
S.)    182.  nixes  and  sustains  the  doctrine  of  escheats; 

for  in  that  case  there  would  have  been  a  con- 

"There  is  no  common  law  of  the  United  tinuation  of  the  same  political  law.  But  in 
States,  as  contradistinguished  from  the  indi-  the  absence  of  any  law  on  the  subject  the 
vidual  states;,  and  the  courts  of  the  United  principles  of  the  natural  law  would  prevail, 
States,  instead  of  administering  the  common  as  well  as  the  familiar  principle  of  juris- 
la\v\  or  ;my  particular  system,  conform  to  the  prudence  that  any  one  may  inherit  who  is 
law  of  the  states  where  they  are  situated,  not  expressly  prohibited."  People  r.  Folsom, 
so  that  the  acquisition  of  California  did  not       (1855)   5  Cal.  379. 
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d.  Absence  of  Distinction  Between  Federal  and  State  Jurisdictions. 
—  The  distinction  between  the  federal  and  state  jurisdictions,  under  the 
Constitution  of  the  United  States,  has  no  foundation  in  these  territorial  govern- 
ments; and  consequently,  no  such  distinction  exists,  either  in  respect  to  the 
jurisdiction  of  their  courts  or  the  subjects  submitted  to  their  cognizance.  They 
ire  legislative  governments,  and  their  courts  legislative  courts;  Congress,  in 
the  exercise  of  its  powers  in  the  organization  and  government  of  the  territories, 
combining  the  powers  of  both  the  federal  and  state  authorities.  There  is  but 
one  system  of  government,  or  of  laws  operating  within  their  limits,  as  neither 
is  subject  to  the  constitutional  provisions  in  respect  to  state  and  federal 
jurisdiction. 

Benner  v.  Porter,  (1850)  9  How.  (U.  S.)    242. 

e.  Exercise  of  Admiralty  Jurisdiction.  —  An  Act  of  Congress  establish- 
ing a  territory  conferred  legislative  powers  extending  to  all  rightful  objects 
of  legislation,  subject  to  the  restriction  that  their  laws  should  not  be  "  incon- 
sistent with  the  laws  and  Constitution  of  the  United  States."  An  Act  of  the 
territorial  legislature  establishing  a  court  by  whose  decree  the  cargo  of  a 
vessel  was  sold  to  satisfy  a  claim  for  salvage  was  held  to  be  not  inconsistent 
with  the  laws  and  Constitution  of  the  United  States.  Although  admiralty 
jurisdiction  can  be  exercised  in  the  states  in  those  courts  only  which  are 
established  in  pursuance  of  the  third  article  of  the  Constitution,  the  same 
limitation  does  not  extend  to  the  territories.  In  legislating  for  them,  Congress 
exercises  the  combined  powers  of  the  general  and  of  a  state  government. 

American  Ins.  Co.  v.  350  Bales  Cotton,    (1828)   1  Pet   (U.  6.)   545. 

218  Volume  IX. 


ARTICLE  IV„  SECTION  4. 

"The  United  States  shall  guarantee  to  every  state  in  this  Union  a  republican 
form  of  government,  and  shall  protect  each  of  them  against  invasion;  and  on 
application  of  the  legislature,  or  of  the  executive  (when  the  legislature  cannot 
be  convened)  against  domestic  violence." 

I.  "To  Every  State,"  214. 
II.  "A  Republican  Form  of  Government,"  214. 

1.  In  General,  214. 

2.  Legislative  Control  of Boundaries  of Municipal  Corporations ,  215. 

3.  Conflicting  Claims  to  Office  of  Governor ;  215. 

III.  Power  Resides  in  Congress,  215. 

1.  In  General,  215. 

2.  Discretion  in  Choice  of  Means,  215. 

3.  To  Determine  Which  Is  the  Established  Government,  216. 

4.  National  Police  Duty  in  a  State  Ndt  Required,  216. 

5.  Power  to  Delegate  Duty  to  the  President,  216. 

I.  "  To  Eveet  State."  —  The  term  "  state  "  in  this  clause  seems  to  be  used 

in  the  idea  of  a   people  or  political  community   as   distinguished   from   a 

government,  and  is  used  in  its  geographical  sense. 

Texas  v.  White,    (1868)    7  Wall.    (l\  S.)       violence.     Towards  the  prevention  of  calam- 
721.  ities  of  this  kind,  too  many  checks   cannot 

Federaliat.-The  inordinate  pride  of  state  *  P™vidf  *     The  P~f*  of  "J*1**"*  the 

importance  has  suggested  to  some  minds  an  «*h^y  of  government  depend  absolutely  ou 

objection  to  the  plinciple  of  a  guaranty  in  *he  ffficv^  of  *e  P^ucions  adopted  on  this 

♦i,i    *~i™i     ™,™™.!+     .„    *«Lo,r5«,/  ««  head.    Where  the  whole  power  of  the  govern- 

mJ^L  J?ZZ2^k»  LLnfi^  ™*t  *  ^  th*  ha"ds  of  the  people,  therf  is  the 

officious  interference  in  the  domestic  concerns  ,    m  ^    .  mm  .  _  ..     namk    K  „:«i'   *  ~Am^i^. 

of   the   members.     A   scruple    of    this    kind  !e*s  P«teiwe  for  the  use  of  violent  remedies 

. , .  j__;„a  „„  „*  ^„A  ^#  *u«  njnninai  aA  >n    partial    or   occasional    distempers   of  the 

would  deprive  us  of  one  of  the  principal  ad-  t  £     ^        t       ,           of        m  7dministra. 

vantages  to  be  expected  from  union,  and  can  t-         .  ,       or         resentative  consti. 

only    flow    from    a    misapprehension    of    the  .*;'      ia     *    La«„«  „t  ™Z~      a   „„«—„*„  k„ 

nature  of  the  provision  iteelf.     It  could  be  J?10?',1."  *i    «5fjfv^.,H S? "II^LX 

no  impediment  to  reforms  of  the  state  con-  the   national    authority    would   be   as   much 

stituZns  by  a  majority  of  the  people  in  a  leve.led.  aF,nst  thc ^  usurpations  of  rulers  as 

legal  and  peaceable  mode.    This  ri^ht  would  against  the  ferments  and  outrages  of  faction 

remain   undiminished.     The  guaranty   could  "*  ^"j"  the  community.    Hamilton,  in 

only  operate  against  changes  to  be  effected  by  ine  *eaerall8t>  wo-  AA1- 

n.  "  A  Republican  Fobm  of  Goveekment  "  —  1.  In  General.  —  No  particular 
government  is  designated  by  the  clause  as  republican-  Neither  is  the  exact 
form  to  be  guaranteed,  in  any  manner  especially  designated.  The  guaranty 
necessarily  implies  a  duty  on  the  part  of  the  states  themselves  to  provide  such 
a  government.  All  the  states  had  governments  when  the  Constitution  was 
adopted.  In  all  the  people  participated  to  some  extent,  through  their  representa- 
tives elected  in  the  manner  specially  provided.  These  governments  the  Con- 
stitution did  not  change.  They  were  accepted  precisely  as  they  were,  and  it  is 
therefore  to  be  presumed  that  they  were  such  as  it  was  the  duty  of  the  states 
to  provide.  Thus  we  have  unmistakable  evidence  of  what  was  republican  in 
form,  within  the  meaning  of  that  term  as  employed  in  the  Constitution. 
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Minor  v.  Happersett,  (1874)  21  Wall.  (U.  the  legislative  power  reposed  in  representa- 

B.)   175.  tive  bodies,  whose  legitimate  acts  may  be  said 

to  be  those  of  the  people  themselves;    but, 

Power  of  people  limited  by  constitutions.  while  the  people  are  thus  the  source  of  politi- 

— "  By  the  Constitution  a  republican  form  of  cal  power,  their  governments,   national  and 

government  is  guaranteed  to  every  state  in  state,  have  been  limited  by  written  constitu- 

the  Union,  and  the  distinguishing  feature  of  tions,  and  they  have  themselves  thereby  set 

that  form  is  the  right  of  the  people  to  choose  bounds  to  their  own   power,  as  against  the 

their  own  officers  for  governmental  adminis-  sudden  impulses  of  mere  majorities."    In  re 

tration,  and  pass  their  own  laws  in  virtue  of  Duncan,   (1801)    139  U.  S.  461. 

2.  Legislative  Control  of  Boundaries  of  Municipal  Corporations.  —  The  determi- 
nation of  the  territorial  boundaries  of  a  municipal  corporation  is  purely  a 
legislative  function,  but  there  is  nothing  in  the  Federal  Constitution  to  prevent 
the  people  of  a  state  from  giving,  if  they  see  fit,  full  jurisdiction  over  such 
matters  to  the  courts  and  taking  it  entirely  away  from  the  legislature.  The 
preservation  of  the  legislative  control  in  such  matters  is  not  one  of  the  essential 
elements  of  a  republican  form  of  government  which,  under  section  4  of  Article 
IV.  of  the  Constitution,  the  United  States  are  bound  to  guarantee  to  every  state 
in  this  Union.  And  whenever  the  Supreme  Court  of  a  state  holds  that  under  the 
true  construction  of  its  constitution  and  statutes  the  courts  of  that  state  have 
jurisdiction  over  such  matters,  the  federal  courts  can  neither  deny  the  correct- 
ness of  this  construction  nor  repudiate  its  binding  force  as  presenting  anything 
in  conflict  with  the  Federal  Constitution. 

Forsyth  v.  Hammond,  (1897)  166  U.  S.  519,  reversing  (C.  C.  A.  1896)  71  Fed.  Rep. 
443. 

3.  Conflicting  Claims  to  Office  of  Governor.  —  The  enforcement  of  the  guar- 
anty to  every  state  of  a  republican  form  of  government  belongs  to  the  political 
department,  and  cannot  be  said  by  the  courts  to  have  been  denied  by  the 
action  of  a  general  assembly  in  a  contest  for  the  office  of  governor. 

Taylor  v.  Beckham,  (1900)   178  U.  8.  578.  sons,  each  claiming  to  he  governor,  make  calls 

wn™     :-   «„«„,««^  «#   4i,;a   ™m\a\™   «f  respectively  upon  the  President,  under  said 

«.    n^f*  JZ   ?£ JSjL!^lJ!X^n£  cla»s«  of  the  Constitution,  it  of  course  be- 
the  Constitution,  the  President  udkdopm  necessary  for  him  to  determine  in  the 

by   the   executive   of   a   state   to    protect    it  fl^     ,  Mch     f  ^d  .      h 

against  domestic  violence,   it  appears  to   be  stitut£onal  governor  of  thi  state.     Governor- 

his  duty  to  give  the  required  aid,  esp^ally  M     ^  Ar£an8a8  _  Caac  of  Baxter>    (1874) 

when  there  is  no  doubt  about  the  existence  14  oD    A ttv -Gen    394 
of  the  domestic  violence;  but  where  two  per-  P"        ^'~ 

m.  Power  Resides  in  Congress  —  1.  In  General.  —  The  power  to  carry  into 
effect  the  clause  of  guaranty  is  primarily  a  legislative  power,  and  resides  in 
Congress. 

Texas  v.  White,  (1868)  7  Wall.   (U.  S.)    730. 

2.  Discretion  in  Choice  of  Means.  —  In  the  exercise  of  the  power  conferred 
by  the  guaranty  clause,  as  in  the  exercise  of  every  other  constitutional  power, 
a  discretion  in  the  choice  of  means  is  necessarily  allowed.  It  is  essential  only 
that  the  means  must  be  necessary  and  proper  for  carrying  into  execution  the 
power  conferred,  through  the  restoration  of  the  state  to  its  constitutional  rela- 
tions, under  a  republican  form  of  government,  and  that  no  act  be  done,  and 
no  authority  exerted,  which  is  either  prohibited  or  unsanctioned  by  the 
Constitution. 
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Texas  v.  White,    (1868)    7  Wall.   (XL  S.)  eonfer  the  power  of"  deciding  whether  the  exi- 

729.  gency  has  arisen  upon  which  the  government 

¥*.  «-♦-  ^ii,  n***—**  4.^  ;i^-~4~«v  «««•  of  ^o  United  States  is  bound  to  interfere,  on 

It  rests,  with  Congress  to  determine  upon  ^    Pre8ident>    Luther  v.  Borden,  (1849)  7 

the  means  proper  to  be  adopted  to  protect  a  How    (U  &)  427^^^  \*»«»/ 

state  against  domestic  violence.     They  may  " 

3.  To  Determine  Which.  Is  the  Established  Government  —  Under  this  article 
it  rests  with  Congress  to  decide  what  government  is  the  established  one  in  a 
state.  As  the  United  States  guarantee  to  each  state  a  republican  government, 
Congress  must  necessarily  decide  what  government  is  established  in  a  state 
before  it  can  determine  whether  it  is  republican  or  not 

Luther  u.  Borden,  (1849)  7  How.  (U.  S.)    42. 

4.  National  Police  Duty  in  a  State  Hot  Required.  —  This  clause  does  not 

recognize  the  power  of  the  United  States  or  require  them  to  do  mere  police 

duty  in  the  states. 

U.  S.  r.  Cruikshank,  (1875)  92  U.  S.  556,  affirming  (1874)  1  Woods  (U.  S.)  308,  25 
Fed.  Cas.  No.  14,897. 

5.  Power  to  Delegate  Duty  to  the  President  —  It  was  competent  for  Congress 
to  provide,,  by  the  Act  of  Feb.  28,  1795,  that,  "  in  case  of  an  insurrection  in 
any  state  against  the  government  thereof,  it  shall  be  lawful  for  the  President 
of  the  United>  States,  on  application  of  the  legislature  of  such  state  or  of  the 
executive  (when  the  legislature  cannot  be  convened),  to  call  forth  such  number 
of  the  militia  of  any  other  state  or  states,  as  may  be  applied  for,-  as  he  may 
judge  sufficient  to  suppress  such  insurrection," 

Luther  v.  Borden,  (1849)  7  How.  (U.  S.)   43. 
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ARTICLE  V. 

"The  Congress,  whenever  two  thirds  of  both  Homes  shall  deem  it  necessary,  shall 
propose  amendments  to  this  Constitution,  rfr,  on  the  application  of  the  legis- 
latures of  two  thirds  of  the  several  states,  shall  call  a  convention  for  proposing 
amendments,  which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  Constitution,  when  ratified  by  the  legislatures  of  three  fourths 
of  the  several  states,  or  by  conventions  in  three  fourths  thereof,  as  the  one 
or  the  other  mode  of  ratification  may  be  proposed  by  the  Congress;  provided 
that  no  amendment  which  may  be  made  prior  to  the  year  one  thousand  eight 
hundred  and  eight  shall  in  any  manner  affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article;  and  that  no  state,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  senate.'' 

Approval  of  the  President  -»■*  To  the  contention  that  the  Eleventh  Amendment  had 
not  been  proposed  in  the  form  prescribed  by  the  Constitution,  because  Article  L, 
section  7,  requires  the  approval  or  disapproval  of  the  President  of  "  every  order, 
resolution,  or  vote,  to  which  the  concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary,"  Chase,  J.,  replied:  "There  can  surely 
be  no  necessity  to  answer  that  argument  The  negative  of  the  President 
applies  only  to  the  ordinary  cases  of  legislation.  He  has  nothing  to  do  with 
the  proposition  or  adoption  of  amendments  to  the  Constitution." 

Hollingsworth  r.  Virginia,  (1798)  3  Dall.   (U.  3.)  378. 
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ARTICLE  VI. 

"  All  debts  contracted  and  engagements  entered  into,  before  the  adoption  of  this 
Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitution, 
as  under  the  Confederation.  This  Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land ;  and  the  judges  in  every  state  shall  be  bound  thereby,  any  thing 
in  the  constitution  or  laws  of  any  state  to  the  oontrary  notwithstanding." 

I.  Supremacy  of  Federal  Constitution,  219. 

1.  In  General,  219. 

2.  Supremacy  of  Constitution  over  State  Laws,  219. 

II.  Supremacy  of  Acts  of  Congress  and  Treaties,  22a 

1.  In  General,  220. 

2.  Supremacy  of  Acts  of  Congress  over  State  Laws,  221. 

a.  In  General,  221. 

b.  Repugnancy  Must  Be  Direct  and  Positive,  222. 

c.  Immunity  from  Prosecution  for  Testifying,  222. 

d.  Quarantine  Regulations,  222. 

3    Later  Statute  or  Treaty  Supersedes  Prior  Treaty  or  Statute,  223. 

a.  In  General,  223. 

b.  Must  Be  a  Clear  Case  of  Conflict,  224. 

c.  Violation  of  Treaty  by  Statute  a  Matter  of  International  Concern,  224. 

d.  Exemption  of  Coastwise  Steamers  from  Pilotage,  225. 

e.  Change  in  Rate  of  Import  Duty,  225. 
/.  Discrimination  in  Tonnage  Taxes,  225. 

g.  Criminal  Statute  Applying  to  Indian  Country,  225. 
4,    Treaties  Binding  on  the  States,  225. 

a.  In  General,  225. 

b.  State  Legislation  Affecting  Subjects  of  Treaty  Stipulations,  226. 

(1)  Prohibiting   Sale  of  Foreign   Bonds   Which  Are  Subjects  of 
Lotteries,  226. 
"(2)  Disturbing  Indians  in  Their  Possession  of  Lands,  226. 

(3)  Prohibiting  White  Persons  Residing  Within  Indian  Nation,  226. 

(4)  Confinement  of  Free  Negroes  Employed  on  Vessels,  221 . 
CS)  Specially  Directed  Against  Mongolians,  227. 

(a)  Prohibiting  Landing  in  the  Slate,  227. 
(£)  Regulating  Laundries,  228. 
(V)  Prohibiting  Fishing,  228. 

(d)  Prohibiting  Removal  of  Remains  of  Deceased  Persons,  228. 
(e)  Prohibiting  Employment  on  Public  Works,  229. 
(/)  Prohibiting  Employment  by  Corporations,  229. 

c.  Covenant  in  Deed  Against  Conveying  to  Chinese  Persons,  229. 

III.  State  Control  of  Government  Property,  229. 

1.  National  Soldiers'  Home,  229. 

2.  Corporations  Organized  under  Laws  of  Congress,  230. 

3.  Attachment  of  Funds,  230. 

IV.  State  Taxation,  230. 

1.  Of  Government  Property,  230. 

a.  In  General,  130. 

b.  Wharfage  Charges  on  Property  of  United  States,  231. 
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Art.  Tl.  CONSTITUTION.  Suprtme  Law. 

a.  Of  Federal  Agencies,  231. 
a.  In  General,  231. 
J.  Of  Federal  Officer's  Salary \  231. 

c.  On  Telegraph  Messages  Sent  by  Federal  Officers,  231. 

d.  On  Property  of  Corporation  Organized  under  Act  of  Congress,  232. 

e.  Of  State  Corporation  Performing  Services  for  National  Government, 

232. 
/.  On  Bank  of  the  United  States,  233. 

3.  Of  United  States  Obligations,  233. 

a.  In  General,  233. 

b.  Of  Capital  Stock  Invested  in  United  States  Bonds,  233. 

c.  Of  Legacy  Consisting  of  United  States  Bonds,  234. 

d.  Seizure  of  Bonds  for  Taxes  Due  on  Exempt  Property,  234. 

4.  National  Banks,  234. 

a.  Subject  to  Paramount  Authority  of  Congress,  234. 

b.  When  Subject  to  State  Laws,  234. 

V.  Conditions  Arising  from  Attempted  Secession,  235. 

1.  Ordinance  of  Secession  Void,  235. 

2.  Acts  of  Confederate  Congress,  235. 

a.  In  General,  235. 

b.  Establishing  Confederate  Court,  235. 

c.  Appropriating  Balances  in  Hands  of  United  States  Postmasters,  235. 

3.  Acts  of  State  Governments  During  Insurrection,  235. 

a.  In  Aid  of  Insurrection,  235. 

b.  Not  in  Aid  of  Insurrection,  236. 

4.  Contract  Made  in  Aid  of  Rebellion,  237. 

5.  Contract  for  Payment  of  Confederate  Notes,  237. 

I  Supremacy  of  Federal  Constitution  —  1.  In  General. —  This  Constitution 

is  the  supreme  law  of  the  land,  and  no  Act  of  Congress  is  of  any  validity  which 

does  not  rest  on  authority  conferred  by  that  instrument 

U.  S.  v.  Germaine,  (1878)  99  U.  S.  510.  what  the  law  of  the  land,  as  applicable  to 
See  also  Choctaw  Indians,  (1870)  13  Op.  the  case  in  hand,  really  is.  He  must  obey  the 
Atty.-Gen.  357 ;  Trial  of  Andrew  Johnson,  176.  law,  the  whole  law;  and  if  the  conflict  be- 
tween the  Constitution  and  the  Act  of  Con- 
There  may  possibly  arise  cases  of  plain  gress  —  the  higher  and  the  lower  law  —  be 
and  obvious  conflict  between  the  provisions  of  plain  and  unquestionable,  he  must,  of  neces- 
the  Constitution  and  the  provisions  of  a  stat-  sity,  disregard  the  one  or  the  other.  He 
ute.  In  such  cases,  there  is  no  room  for  con-  cannot  disregard  the  Constitution,  for  that  is 
st ruction,  no  ground  for  argument;  and  in  the  supreme  law;  and  therefore  he  must  obey 
all  such  cases,  not  only  the  judiciary  depart-  the  Constitution  even  though,  in  doing  so, 
ment,  but  every  department,  and  indeed  every  he  must  disregard  a  statute.  Rights  of  Set- 
private  man  who  is  required  to  act  upon  the  tiers  under  Pre-exemption  Laws,  ( 1861 )  10 
subject-matter,   must  determine  for  himself  Op.  Atty.-Gen.  61. 

2.    Supremacy    of    Constitution    over    State    Laws.  —  Where  a  state  law  is 

assailed  as  repugnant  to  the  Constitution  of  the  United  States,  and  on  its  face 

such  Act  is  seemingly  within  the  power  of  the  state  to  adopt,  but  its  necessary 

effect  and  operation  is  to  usurp  a  power  granted  by  the  Constitution  to  the 

Government  of  tho  United  States,  it  must  follow,  from  the  paramount  nature 

of  the  Constitution  of  the  United  States,  that  the  Act  is  void.     In  such  a  case 

the  result  of  the  test  of  necessary  operation  and  effect  is  to  demonstrate  the 

want  of  power,  because  of  the  controlling  nature  of  the  limitations  imposed 

on  the  states  by  the  Constitution  of  the  United  States. 

McCray  p.  U.  S.,  (1904)  195  U.  S.  60.  See  Black  (U.  S.)  632;  Cohen  v.  Virginia.  (1821) 
also  Northern  Securities  Co.  v.  U.  S..  (1904)  6  Wheat.  (U.  S.)  381:  M'Culloch  r.  Mary- 
193  U.  S.  344;  Ex  p.  Siebold,  (1879)  100  V.  land,  (1819)  4  Wheat.  (lT.  S.)  405,  406; 
S.  398;  New  York  t>.  Tax  Com'rs,    (1862)   2       Uck  t\  Faulkner,   (1864)  25  Cal.  418. 
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Supreme  law. 


CONSTITUTION. 


Art.  VI. 


It  must  always  be  borne  in  mind  that  the 
Constitution,  laws,  and  treaties  of  the  United 
States  are  as  much  a  part  of  the  law  of  every 
state  as  its  own  local  laws  and  constitution. 
This  is  a  fundamental  principle  in  our  system 
of  complex  national  polity.  Hauenstein  v. 
Lynham,  ( 1879)  100  U.  &  490. 

The  mode  or  manner  in  which  the  police 
power  may  be  exercised  to  safeguard  the 
public  health  and  the  public  safety  is  within 
the  discretion  of  the  state,  subject,  so  far  as 
the  federal  power  is  concerned,  only  to  the 
condition  that  no  rules  prescribed  by  a  state, 
nor  any  regulation  adopted  by  a  local  gov- 
ernmental agent  acting  under  the  sanction  of 
state  legislation,  shall  contravene  the  Consti- 
tution of  the  United  States  or  infringe/  any 
right  granted  or  secured  by  that  instrument. 
A  local  enactment  or  regulation,  even  if  based 
on  the  acknowledged  police  powers  of  a  state, 
must  always  yield  in  case  of  conflict  with  the 
exercise  by  the  general  government  of  any 
power  it  possesses  under  the  Constitution,  or 
with  any  right  which  that  instrument  gives 
or  secures.    Jaeobson  v.  Massachusetts,  <  1905) 


197  U.  tS.  25.  See  also  Connolly  v.  Union 
Sewer  Pipe  Co.,  (1902)  184  U.  S.  556,  affirm- 
ing  Union  Sewer  Pipe  Co.  v.  Connelly,  (1900) 
99  Fed.  Rep.  354. 

"  It  has  been  contended  that  if  a  law,  passed 
by  a  state  in  the  exercise  of  its  acknowledged 
sovereignty,  comes  into  conflict  with  a  law 
passed  by  Congress  in  pursuance  of  the  Con- 
stitution, they  affect  the  subject,  and  each 
other,  like  equal  opposing  powers.  But  the 
framers  of  our  Constitution  foresaw  this  state 
of  things,  and  provided  for  it  by  declaring 
the  supremacy  not  only  of  itself  but  of  the 
laws  made  in  pursuance  of  it.  The  nullity 
of  any  Act  inconsistent  with  the  Constitution 
is  produced  by  the  declaration  that  the  Con- 
stitution is  the  supreme  law.'*  Gibbons  v. 
Ogden,  (1824)  9  Wheat.  (U.  S.)  210. 

The  Fourteenth  Amendment,  like  the  origi- 
inal  Constitution,  is  the  supreme  law  of  the 
land,  and  therefore,  within  the  limit  of  its 
operation,  the  national  government  is  su- 
perior to  that  of  the  state.  In  re  Ah  Lee, 
(1880)  5  Fed.  Rep.  901. 


n.  Supremacy  of  Acts  of  Congress  akb  Treaties  —  1.  In  General.  —  The 

appropriate  application  of  that  part  of  the  clause  which  confers  the  same 
supremacy  on  laws  and  treaties  is  to  such  acts  of  the  state  legislatures  as  do 
not  transcend  their  powers,  but,  though  enacted  in  the  execution  of  acknowledged 
state  powers,  interfere  with  or  are  contrary  to  the  laws  of  Congress,  made  in 
pursuance  of  the  Constitution  or  some  treaty  made  under  the  authority  of  the 
United  States.  In  every  case,  the  Act  of  Congress,  or  the  treaty,  is  supreme ; 
and  the  law  of  the  state,  though  enacted  in  the  exercise  of  powers  not  contro- 
verted, must  yield  to  it 

ment.  Turner  v.  American  Baptist  Mission- 
ary Union,  (1852)  5  McLean  <U.  S.)  344, 
24  Fed.  Cas.  No.  14,251. 

Treaties  with  Indian  tribes  have  the  same 
dignity  and  effect  as  a  treaty  with  a  foreign 
and  independent  nation.  Since  the  commence- 
ment of  the  government,  treaties  have  been 
made  with  the  Indians,  and  the  treaty-making 
power  has  been  exercised  in  making  them. 
They  are  treaties,  within  the  meaning  of  the 
Constitution,  and  as  such,  are  the  supreme 
laws  of  the  land.  Turner  v.  American  Bap- 
tist Missionary  Union,  (1852)  5  McLean  (U. 
S.)  344,  24  Fed.  Oas.  No.  14,251. 

Conspiracies  against  treaty  rights  ef  aliens. 
—  Section  5519,  R.  S.,  so  far  as  it  is  appli- 
cable to  a  conspiracy  to  deprive  certain 
Chinese  resident  aliens  of  their  right  to  re- 
side and  pursue  their  lawful  vocations, 
thereby  depriving  them  of  their  rights  and 
privileges  under  the  laws,  and  of  the  equal 
protection  of  the  laws,  guaranteed  to  them 
<under  a  treaty  with  China,  is  constitutional. 
In  re  Baldwin,  (1886)  27  Fed.  Rep.  187. 

Conflict  with  "public  law."  — In  case  an 
Act  of  Congress  should  happen  to   conflict 
with  a  dogma  of  the  "  public  law,"  so  called, 
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Gibbons  v.  Ogden,  (1824)  9  Wheat.  (U.  S.) 
210. 

A  treaty  under  the  Constitution  of  the 
United  States  may  have  a  double  aspect  and 
operation:  First,  that  accompanying  it  as  a 
compact  between  sovereign  powers  and  gov- 
erned by  the  law  of  nations;  and,  secondly, 
one  equivalent  to  an  Act  of  the  legislature, 
our  Constitution  declaring  a  treaty  to  be  the 
law  of  the  land.  *  *  *  In  the  latter  case 
it  operates  of  itself,  without  the  aid  of  any 
legislative  provision;  but  in  the  former  the 
legislature  must  execute  the  contract  before 
it  can  become  a  rule  for  the  courts.  In  re 
Meteger,  (1847)   17  Fed.  Cas.  No.  9,511. 

A  treaty  under  the  Federal  Constitution  is 
declared  to  be  the  supreme  law  of  the  land. 
Tli is,  unquestionably,  applies  to  all  treaties 
where  the  treaty -making  power,  without  the 
aid  of  Congress,  can  carry  it  into  effect.  It 
is  not,  however,  and  cannot  be,  the  supreme 
law  of  the  land  where  the  concurrence  of  Con- 
gress is  necessary  to  give  it  effect.  Until  this 
power  is  exercised,  as  where  the  appropria- 
tion of  money  is  required,  the  treaty  is  not 
perfect.  It  is  not  operative,  in  the  sense  of 
the  Constitution,  as  money  cannot  be  appro- 
priated by  the  treaty-making  power.  This 
results  from  the  limitations  of  our  govern- 


Art.  YL 


CONSTITUTION. 


Sapreme  Law. 


the  dogma  must  yield.  Though  such  a  con- 
flict may  lead  to  diplomatic  reclamations,  and 
possibly  to  war,  we  cannot  make  the  Act  of 
Congress  cease  to  be  the  jaw  of  the  land,  bind- 


ing upon  the  people  and  their  judges.  Ap- 
propriation of  Captured  Property  by  War, 
etc.,  Departments,  (1863)  10  Op.  Atty.-Gen. 
621. 


2.  Supremacy  of  Acts  of  Congreis  over  State  Laws —  a.  In  General.  —  The 
United  States  is  a  government  with  authority  extending  over  the  whole  terri- 
tory of  the  Union,  acting  upon  the  states  and  upon  the  people  of  the  states. 
While  it  is  limited  in  the  number  of  its  powers,  so  far  as  its  sovereignty  extends 
it  is  supreme.  No  state  government  can  exclude  it  from  the  exercise  of  any 
authority  conferred  upon  it  by  the  Constitution,  Nobstruct  its  authorized  officers 
against  its  will,  or  withhold  from  it,  for  a  moment,  the  cognizance  of  any 
subject  which  that  instrument  has  committed  to  it 


Tennessee  t?.  Davis,  (1879)  100  U.  S.  263. 
See  also  White  t?.  Hart,  (1871)  13  Wall.  (U. 
8.)  650;  Tarble's  Case,  (1871)  13  Wall.  (U. 
S.)   406. 

The  Constitution  and  laws  of  the  United 
States  extend  and  are  paramount  over  all  the 
territory  of  every  state,  and  cannot  be  an- 
nulled nor  the  force  of  either  of  them  be  in 
any  degree  impaired  by  any  law  of  a  state, 
no*  matter  in  what  form  or  with  what  solem- 
nity such  law  may  have  been  enacted,  or  by 
what  name  it  may  be  designated ;  whether  it 
be  a  constitution,  an  ordinance,  a  statute,  or 
a  resolve.  So  far  as  it  conflicts  with  the  Con- 
stitution, or  with  any  valid  law  of  the  United 
States,  it  is  utterly  nugatory,  and  can  afford 
no  legal  protection  whatever  to  those  who  act 
under  it.  Charge  of  Grand  Jury,  (1861)  1 
Sprague  (U.  S.)  602,  30  Fed.  Cas.  No,  18,- 
273. 

An  act  done  by  an  officer  or  agent  of  the 
United  States  in  and  about  a  matter  solely 
within  the  federal  control,  and  in  pursuance 
of  an  authority  given  by  the  laws  of  the 
United  States,  is  not  an  offense  against  the 
laws  of  a  state.  In  re  Fair,  ( 1900)  100  Fed. 
Rep.  151. 

Wherever  exists  a  concurrent  right  of  legis- 
lation in  the  states  and  in  Congress,  and  the 
latter  has  exercised  its  power,  there  remains 
in  the  states  no  authority  to  legislate  on  the 
same  matter.  Waite  v.  Dowley,  (1876)  94 
U.  S.  532. 

If  the  power  of  a  state  and  that  of  the 
federal  government  come  in  conflict  in  mat- 
ters relating  to  commerce,  the  latter  must 
control  and  the  former  yield.  Escanaba,  etc., 
Transp.  Co.  r.  Chicago,  (1882)  107  U.  S.  683, 
affirming  (1882)   12  Fed.  Rep.  777. 

Federalist.  —  It  merits  particular  attention 
in  this  place  that  the  laws  of  the  confederacy, 
as  to  the  enumerated  and  legitimate  object* 
of  its  jurisdiction,  will  become  the  supreme 
law  of  the  land ;  to  the  observance  of  which 
all  officers,  legislative,  executive,  srnd  judicial, 
in  each  state,  will  be  bound  by  the  sanctity 
of  an  oath.  Thus  the  legislatures,  courts,  and 
magistrates  of  the   respective  members  will 


be  incorporated  into  the  operations  of  the 
national  government  as  far  as  its  just  and 
constitutional  authority  extends;  and  will  be 
rendered  auxiliary  to  the  enforcement  of  its 
laws.  Hamilton,  in  The  Federalist,  No. 
XXVII. 

This  clause  is  "  only  declaratory  of  a  truth 
which    would    have    resulted    by    necessary 
and  unavoidable   implication  from  the  very 
act    of    constituting    a    federal    government, 
and  vesting  it  with  certain  specified  powers. 
*     *     *     A   law,   by  the  very   meaning  of 
the  term,  includes  supremacy.     It  is  a  rule 
which  those   to  whom   it   is   prescribed   are 
bound  to  observe.     This  results  from  every 
political    association.      If    individuals    enter 
into  a  state  of  society,  the  laws  of  that  society 
must  be  the  supreme  regulator  of  their  con- 
duct.   If  a  number  of  political  societies  enter 
into  a  larger  political  society,  the  laws  which 
the  latter  may  enact,  pursuant  to  the  powers 
entrusted  to  it  by  its  constitution,  must  neces- 
sarily be  supreme  over  those  societies   and 
the  individuals  by  whom  they  are  composed. 
It  would  otherwise  be  a  mere  treaty,  depend- 
ent on  the  good  faith  of  the  parties,  and  not 
a  government,  which  is  only  another  word  for 
political  power  and  supremacy.     But  it  will 
not  follow  from   this  doctrine  that   acts   of 
the  larger  society  which  are  not  pursuant  to 
its  constitutional   powers,  but  which  are  in- 
vasions of   the  residuary  authorities  of  the 
smaller  societies,    will   become    the    supreme 
law  of  the  land.     These  will  be  merely  acts 
of  usurpation,  and  will  deserve  to  be  treated 
as  such.     Hence  we  perceive  that  the  clause 
which  declares  the  supremacy  of  the  laws  of 
the,  Union,  like  the  one  we  have  just  before 
considered    [giving    Congress    the    power    to 
make  all  laws  necessary  and  proper  for  carry- 
ing into  execution  the  constitutional  powers 
of  the  United  States],  only  declares  a  truth 
which  flows  immediately  and  necessarily  from 
the  institution  of  a  federal  government.     It 
will  not,  I  presume,  have  escaped  observation 
that  it  expressly  confines  this  supremacy  to 
laws    made   pursuant   to   the    Constitution; 
which   I   mention   merely  as   an   instance  of 
caution  in  the  convention;  since  that  limita- 
tion would  have  been  to  be  understood,  though 
it  had  not  been  expressed."    Hamilton,  in  The 
Federalist,  No.  XXXIII. 
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All  Constitutional  Lawi  are  binding  on  the  people  in  the  new  states  and  the  old 

ones,  whether  they  consent  to  be  bound  by  them  or  not  .  Every  constitutional 

Act  of  Congress  is  passed  by  the  will  of  the  people  of  the  United  States, 

expressed  through  their  representatives,  on  the  subject-matter  of  the  enactment, 

and  when  so  passed  it  becomes  the  supreme  law  of  the  land  and  operates  by  its 

own  force  on  the  subject-matter  in  whatever  state  or  territory  it  may  happen 

to  be.     It  cannot  be  successfully  urged  that  such  a  law  cannot  operate  upon 

the  subject-matter  of  its  enactment  without  the  express  consent  of  the  people 

of  a  new  state  where  it  may  happen  to  be. 

Pollard  v.  Hagan,  (1845)  3  How.  (U.  S.)  No.  10,960;  Hepburn  v.  Griswold,  (1869)  8 
224.  See  also  Pensacola  Tel.  Co.  v.  Western  Wall.  (U.  S.)  611,  affirming  Griswold  v.  Hep- 
Union  Tel.  Co.,  (1877)  96  U.  S.  9,  affirming  burn,  (1865)  2  Duv.  (Ky.)  20;  Ableman  v. 
(1875)   2  Woods  (U.  S.)   643,  19  Fed.  Can.  Booth,  (1858)  21  How.  (U.  S.)  519. 

6.  Repugnancy  Must  Bb  Direct  and  Positive.  —  A  state  statute,  al- 
though enacted  in  pursuance  of  a  power  not  surrendered  to  the  general  govern- 
ment, must  in  the  execution  of  its  provisions  yield,  in  case  of  conflict,  to  a 
statute  constitutionally  enacted  under  authority  conferred  upon  Congress; 
but  it  is  not  to  be  regarded  as  inconsistent  with  an  Act  of  Congress  passed  in 
the  execution  of  a  clear  power  under  the  Constitution,  unless  the  repugnance 
or  conflict  is  so  direct  and  positive  that  the  two  acts  cannot  be  reconciled  or 
stand  together. 

Missouri,  etc.,  R.  Co.  v.  Haber,  (1898)  169  States.    In  every  such  case,  the  Act  of  Con- 

U.  S.  623.  gress  or  treaty  is  supreme,  and  the  law  of  the 

state,  though  enacted  in  the  exercise  of  powers 

"  The  nullity  of  any  Act  inconsistent  with  not  controverted,  must  yield  to  it  *  *  * 
the  Constitution  is  produced  by  the  declara-  We  agree  that  in  the  application  of  this  prin- 
tion  that  the  Constitution  is  the  supreme  law.  ciple  of  supremacy  of  an  Act  of  Congress  in 
The  appropriate  application  of  that  part  of  a  case  where  the  state  law  is  but  the  exer- 
the  clause  which  confers  the  same  supremacy  cise  of  a  reserved  power,  the  repugnance  or 
on  laws  and  treaties  is  to  such  Acts  of  the  conflict  should  be  direct  and  positive,  so  that 
state  legislatures  as  do  not  transcend  their  the  two  acts  could  not  be  reconciled  or  con- 
powers,  but,  though  enacted  in  the  execution  sistently  stand  together,  and  also  that  the 
of  acknowledged  state  powers,  interfere  with  Act  of  Congress  should  have  been  passed  in 
or  are  contrary  to  laws  of  Congress,  made  the  exercise  of  a  clear  power  under  the  Con- 
in  pursuance  of  the  Constitution  or  some  stitution,  such  as  that  in  question/'  Sinnot 
treaty  made  under  the  authority  of  the  United  *.  Davenport,  (1859)  22  How.  (U.  S.)  242. 

c.  Immunity  from  Prosecution  for  Testifying.  —  The  immunity  given 
by  an  Act  of  Congress  which  provides,  "  but  no  person  shall  be  p  •osecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  testify,"  is  clearly  intended  to  be 
general,  and  to  be  applicable  whenever  and  in  whatever  court  such  prosecution 
may  be  had,  whether  state  or  federal. 

Brown  v.  Walker,  (1896)  161  U.  S.  608,  affirming  (1895)-  70  Fed.  Rep.  46. 

d.  Quarantine  Regulations.  —  A  state  statute  which,  as  interpreted 
by  the  Supreme  Court  of  the  state,  empowers  the  state  board  of  heahh 
to  exclude  healthy  persons  from  a  locality  infested  with  a  contagious  an4 
infectious  disease,  such  power  applying  as  well  to  persons  seeking  to  enter  thj 
infected  place,  whether  they  come  from  without  or  within  the  state,  does  not 
conflict  with  Acts  of  Congress  relating  to  foreign  immigration  into  the  United 
States,  and  conferring  quarantine  powers  upon  the  marine  hospital  service.   . 
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Compagnie  Francaise,  etc,  v.  Louisiana 
State  Board  of  Health,  (1902)  186  U.  8.  385, 
affirming  (1899)  51  La.  Ann.  645,  wherein  the 
court  said :  "  Without  undertaking  to  ana- 
lyze the  provisions  of  these  Acts,  it  suffices 
to  say  that,  after  scrutinizing  them,  we  think 
they  do  not  purport  to  abrogate  the  quaran- 
tine laws  of  the  several  states,  and  that  the 
safeguards  which  they  create  and  the  regu- 
lations which  they  impose  on  the  introduction 
of  immigrants  are  ancillary,  and  subject  to 


such  quarantine  laws.  So  far  as  the  Act 
of  1893  is  concerned,  it  is  manifest  that  it  did 
not  contemplate  the  overthrow  of  the  existing 
state  quarantine  systems  and  the  abrogation 
of  the  powers  on  the  subject  of  health  and 
quarantine  exercised  by  the  states  from  the 
beginning,  because  the  enactment  of  state  laws 
on  these  subjects  would,  in  particular  in- 
stances, affect  interstate  and  foreign  com- 
merce." 


3.  Later  Statute  or  Treaty  Supercedes  Prior  Treaty  or  Statute —  a.  In  General. 
—  By  the  Constitution  a  treaty  is  placed  on  the  same  footing,  and  made  of  like 
obligation,  with  an  act  of  legislation.  Both  are  declared  by  that  instrument 
to  be  the  supreme  law  of  the  land,  and  no  superior  efficacy  is  given  to  either 
over  the  other.  When  the  two  relate  to  the  same  subject,  the  courts  will  always 
endeavor  to  construe  them  so  as  to  give  effect  to  both,  if  that  can  be  done 
without  violating  the  language  of  either;  but  if  the  two  are  inconsistent,  the 
one  last  in  date  will  control  the  other,  provided  always  the  stipulation  of  the 
treaty  on  the  subject  is  self-executing. 


Whitney  f?.  Robertson,  (1888)  124  U.  S. 
194.  See  alto  U.  8.  v.  Lee  Yen  Tai,  (1902) 
185  U.  S.  220;  Homer  v.  TJ.  8.,  (1892)  143 
U.  S.  570;  In  re  Ah  Lung,  (1883)  18  Fed. 
Rep.  20. 

"A  treaty  is  in  its  nature  a  contract  be- 
tween two  nations,  not  a  legislative  act.  It 
does  not  generally  effect,  of  itself,  the  object 
to  be  accomplished,  especially  so  far  as  its 
operation  is  infra-territorial;  but  is  carried 
into  execution  by  the  sovereign  power  of  the 
respective  parties  to  the  instrument.  In  the 
I'n  i ted  States  a  different  principle  is  estab- 
lished. Our  Constitution  declares  a  treaty  to 
be  the  law  of  the  land.  It  is,  consequently, 
to  be  regarded  in  courts  of  justice  as  equiva- 
lent to  an  act  of  the  legislature,  whenever  it 
operates  of  itself  without  the  aid  of  any  legis- 
lative provision.  But  when  the  terms  of  the 
stipulation  import  a  contract,  when  either  of 
the  parties  engages  to  perform  a  particular 
act.  the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department,  and  tne  legis- 
lature must  execute  the  contract  before  it  can 
become  a  rule  for  the  court."  Foster  v.  Neil- 
son,  (1820)  2  Pet.  (U.  S.)  313.  See  also 
Chinese  Exclusion  Case,  (1880)  130  U.  S. 
600,  affirming  In  re  Chae  Chan  Ping,  (1888) 
30  Fed.  Hep.  431;  Chew  Heong  t>.  U.  S., 
(1884)  112  U.  S.  540;  In  re  Ah  Lung,  (1883) 
18  Fed.  Rep.  29. 

A  treaty  may  supersede  a  prior  Act  of 
Congress,  and  an  Act  of  Congress  may  super- 
sede a  prior  treaty.  Cherokee  Tobacco,  ( 1870) 
11  Wall.  (U.  S.)  621. 

A  treaty,  assuming  it  to  be  made  con- 
formably to  the  Constitution  in  substance 
and  form,  has  the  effect  of  repealing  all  pre- 
ceding federal  law  in  conflict  with  it,  whether 
unwritten,  as  law  of  nations  or  admiralty  and 
common  law,  or  written  as  Acts  of  Congress. 
Copyright  Convention  with  Great  Britain, 
(1854)  6  Op.  Atty.-Gen.  203. 


When  treaty  rights  are  of  a  nature  to  be 
enforced  in  a  court  of  justice,  that  court  re- 
sorts to  the  treaty  for  a  rule  of  decision  for 
the  case  before  it  as  it  would  to  a  statute. 
Head  Money  Cases,  (1884)  112  U.  S.  598, 
affirming  (1883)  18  Fed.  Rep.  135.  See  also 
In  re  Metsger,  (1847)  17  Fed.  Cas.  No.  9,511. 

"  The  Constitution  of  the  United  States  de- 
clares a  treaty  to  be  the  supreme  law  of  the 
land.  Of  consequence,  its  obligation  on  the 
courts  of  the  United  States  must  be  ad- 
mitted. It  is  certainly  true  that  the  execu- 
tion of  a  contract  between  nations  is  to  be 
demanded  from,  and,  in  the  general,  super- 
intended by,  the  executive  of  each  nation ;  and 
therefore,  whatever  the  decision  of  this  court 
may  be  relative  to  the  rights  of  parties  'liti- 
gating before  it,  the  claim  upon  the  nation, 
if  unsatisfied,  may  still  be  asserted.  But 
yet,  where  a  treaty  is  the  law  of  the  land, 
and  as  such  affects  the  rights  of  parties  liti' 
gating  in  court,  that  treaty  as  much  binds 
those  rights,  and  is  as  much  to  be  regarded 
by  the  court,  as  an  Act  of  Congress,  and,  al- 
though restoration  may  be  an  executive  when 
viewed  as  a  substantive  act,  independent  of 
and  unconnected  with  other  circumstances, 
yet  to  condemn  a  vessel,  the  restoration  of 
which  is  directed  by  a  law  of  the  land, 
would  be  a  direct  infraction  of  that  law,  and, 
of  consequence,  improper. "  U.  S.  r.  Schooner 
Peggy,  (1801)   1  Cranch  (U.  S.)   103. 

Only  in  cases  purely  political.  —  Congress 
has  no  constitutional  right  to  interfere  with 
rights  under  treaties,  except  in  cases  purely 
political.  U.  S.  v.  Reese,  (1879)  5  Dill.  (U. 
S.)  405,  27  Fed.  Cas.  No.  16,137. 

Mere  international  comity,  not  incorporated 
in  any  convention  between  the  United  States 
and  the  foreign  powers,  must  yield  to  a  stat- 
ute with  which  it  is  in  conflict.  The  Kestor, 
(1901)  110  Fed.  Rep.  448. 
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Federalist.  —  Others,  though  content  that 
treaties  should  be  made  in  the  mode  proposed, 
are  averse  to  their  being  the  supreme  laws  of 
the  land.  They  insist,  and  profess  to  believe, 
that  treaties,  like  acts  of  assembly,  should 
be  repealable  at  pleasure.  This  idea  seems 
to  be  new  and  peculiar  to  this  country,  but 
new  errors,  as  well  as  new  truths,  often  ap- 
pear. These  gentlemen  would  do  well  to  re- 
flect that  a  treaty  is  only  another  name  for  a 
bargain,  and  that  it  would  be  impossible  to 
find  a  nation  who  would  make  any  bargain 
with  us,  which  should  be  binding  on  them 
absolutely,  but  on  us  only  so  long  and  so  far 
as  we  may  think  proper  to  be  bound  by  it. 
They  who  make  laws  may,  without  doubt, 

When  Statute  Is  Constitutional.  —  The  provisions  of  an  Act  of  Congress,  passed 
in  the  exercise  of  its  constitutional  authority,  if  clear  and  explicit,  must  be 
upheld  by  the  courts,  even  in  contravention  of  express  stipulations  in  an  earlier 
treaty. 


amend  or  repeal  them;  and  it  will  not  be 
disputed  that  they  who  make  treaties  may 
alter  or  cancel  them;  but  still  let  us  not 
forget  that  treaties  are  made,  not  by  only 
one  of  the  contracting  parties,  but  by  both; 
and,  consequently,  that  as  the  consent  of  both 
was  essential  to  their  formation  at  first,  so 
must  it  ever  afterwards  be  to  alter  or  cancel 
them.  The  proposed  Constitution,  therefore, 
has  not  in  the  least  extended  the  obligation  of 
treaties.  They  are  just  as  binding,  and  just 
as  far  beyond  the  lawful  reach  of  legislative 
acts  now,  as  they  will  be  at  any  future  period 
or  under  any  form  of  government.  Jay,  in 
The  Federalist,  No.  LXIV. 


Fong  Yue  Ting  v.  U.  S.,  (1893)  149  U.  S. 
720.  See  also  Choctaw  Indians,  (1870)  13 
Op.  Atty.-Gen.  357. 

Treaty  stipulations  between  the  United 
States  and  foreign  nations  are  not  restrictive 
of  the  constitutional  power  of  Congress. 
They  have  the  force  of  law,  but,  like  statutes, 
are  superseded  in  American  courts  by  subse- 
quent Acts  of  Congress  conflicting  with  them. 
The  Kestor,   (1901)    110  Fed.  Rep.  448. 

"This  provision  of  our  Constitution  has 
made  treaties  part  of  our  municipal  law.  But 
it  has  not  assigned  to  them  any  particular  de- 
gree of  authority  in  our  municipal  law,  nor 
declared  whether  .laws  so  enacted  shall  or 
shall  not  be  paramount  to   laws   otherwise 


enacted.  No  such  declaration  is  made,  even 
in  respect  to  'the  Constitution  itself.  It  is 
named  in  conjunction  with  treaties  and  Acts 
of  Congress,  as  one  of  the  supreme  laws,  but 
no  supremacy  is  in  terms  assigned  to  one 
over  the  other.  And  when  it  became  neces- 
sary to  determine  whether  an  Act  of  Con- 
gress repugnant  to  the  Constitution  could  be 
deemed  by  the  judicial  power  an  operative 
law,  the  solution  of  the  question  was  found 
by  considering  the  nature  and  objects  of  each 
species  of  law,  the  authority  from  which  each 
emanated,  and  the  consequences  of  allowing 
or  denying  the  paramount  effect  of  the  Con- 
stitution.'7 Taylor  v.  Morton,  (1865)  2  Curt. 
(U.  S.)  454,  23  Fed.  Cas.  No.  13,799. 


b.  Must  Be  a  Clear  Case  of  Conflict.  —  It  is  the  duty  of  the  courts 
not  to  construe  an  Act  of  Congress  as  modifying  or  annulling  a  treaty  made 
with  another  nation,  unless  its  words  clearly  and  plainly  point  to  such  a 
construction. 


Lem  Moon  Sing  v.  U.  S.,  (1895)  158  U.  S. 
549. 

The  laws  of  Congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of 
a  treaty,  if  it  be  possible  to  do  so  without 
violence  to  their  language.  This  rule  oper- 
ates with  special  force  where  a  conflict  would 
lead  to  the  abrogation  of  a  stipulation  in  a 
treaty  making  a  valuable  cession  to  the 
United  States.  U.  S.  v.  Forty-Three  Gallons 
Whiskey,   (1883)   108  U.  S.  496. 


'  Congress  may  pass  any  law  it  pleases,  if  it 
is  otherwise  constitutional,  notwithstanding 
it  conflicts,  and  notwithstanding  to  whatever 
degree,  greater  or  less,  it  conflicts,  with  an  ex- 
isting treaty  with  a  foreign  nation.  Such 
legislation  is  not  to  be  imputed  to  the  gov- 
ernment upon  any  doubtful  ground,  and  every 
presumption  is  to  be  indulged  against  such 
legislation.  Ropes  v.  Clinch,  (1871)  8 
Blatchf.  (U.  S.)  304,  20  Fed.  Cas.  No.  12,041. 


c.  Violation  of  Treaty  by  Statute  a  Matter  of  International  Con- 
cern. —  If  a  treaty  is  violated  by  a  general  statute,  it  is  a  matter  of  interna- 
tional concern,  which  must  be  determined  by  treaty,  or  by  such  other  means  as 
enable  one  state  to  enforce  upon  another  the  obligations  of  a  treaty.  A  court 
has  no  power  to  set  itself  up  as  the  instrumentality  for  enforcing  the  provisions 
of  a  treaty  with  a  foreign  nation  which  the  government  of  the  United  States, 
as  a  sovereign  power,  chooses  to  disregard. 

Botiller  v.  Dominguez,  (1889)   130  U.  S.  247. 
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d.  Exemption  of  Coastwise  Steamees  from  Pilotage.  —  A  treaty  be- 
tween Great  Britain  and  thd  United  States  provides  that  "  no  higher  or  other 
duties  or  charges  shall  be  imposed  in  any  ports  of  the  United  States  on  British 
vessels  than  those  payable  in  the  same  ports  by  vessels  of  the  United  States." 
Neither  the  exemption  of  coastwise  steam  vessels  from  pilotage,  resulting  from 
the  law  of  the  United  States,  nor  any  lawful  exemption  of  coastwise  vessels 
created  by  the  state  law,  concerns  vessels  in  the  foreign  trade,  and,  therefore, 
any  such  exemptions  do  not  operate  to  produce  a  discrimination  against  British 
vessels  engaged  in  foreign  trade,  and  in  favor  of  vessels  of  the  United  States 
in  such  trade. 

Olsen  v.  Smith,  (1904)  195  U.  6.  341,  affirming  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  320. 

e.  Change  in  Rate  of  Import  Duty.  —  A  statute  declaring  that  "  Russia 
hemp  imported  to  this  country  shall  pay  a  duty  of  forty  dollars  per  ton  "  was 
held  to  repeal  the  stipulation  in  a  prior  treaty  with  Russia,  which  in  effect 
declared  that  the  duty  on  Russia  hemp  should  not  be  more  than  twenty-five 
dollars. 

Ropes  v.  Clinch,  (1871)  8  Blatchf.  (U.  S.)  304,  20  Fed.  Gas.  No.  12,041.  See  also  Taylor  v. 
Morton,  (1S55)  2  Curt.  (U.  S.)  454,  23  Fed.  Cae.  No.  13,709. 

/.  Discrimination  in  Tonnage  Taxes.  —  By  article  9  of  the  treaty  of 
Dec.  20,  1827,  between  the  United  States  and  the  Hanseatic  Republics,  "  the 
contracting  parties  *  *  *  engage  mutually  not  to  grant  any  particular 
favor  to  other  nations,  in  respect  of  commerce  and  navigation,  which  shall  not 
immediately  become  common  to  the  other  party."  Section  14  of  the  Act  of 
June  26,  1884,  provided  "  that  in  lieu  of  the  tax  on  tonnage  of  thirty  cents 
per  ton  per  annum,  heretofore  imposed  by  law,  a  duty  of  three  cents  per  ton, 
not  to  exceed  in  the  aggregate  fifteen  cents  per  ton  in  any  one  year,  is  hereby 
imposed  at  each  entry  on  all  vessels  which  shall  be  entered  in  any  port  of  the 
United  States  from  any  foreign  port  or  place  in  North  America,  Central 
America,  the  West  India  Islands,  the  Bahama  Islands,  the  Bermuda  Islands, 
or  the  Sandwich  Islands,  or  Newfoundland ;  and  a  duty  of  six  cents  per  ton, 
not  to  exceed  thirty  cents  per  ton  per  annum,  is  hereby  imposed  at  each  entry 
upon  all  vessels  which  shall  be  entered  in  the  United  States  from  any  other 
foreign  ports."  It  was  held  that  a  steamship  company  clearing  from  Bremen, 
which  port  is  in  the  Hanseatic  Republics,  was  liable  for  the  tonnage  duties 
imposed  by  the  statute,  as  it  was  of  later  date  than  the  treaty. 

North  German  Lloyd  Steamship  Co.  v.  Hedden,  (1890)  43  Fed.  Rep.  17. 

g.  Criminal  Statute  Applying  to  Iitoian  Country.  —  A  criminal  stat- 
ute applying  to  Indian  country  supersedes  a  prior  treaty  with  the  tribe  in 
conflict  therewith. 

Cherokee  Tobacco,   (1870)   11  Wall.  (U.  S.)  621. 

4.  Treaties  Binding  on  the  States  —  a.  In  General.  —  The  treaty-making 
power  has  been  surrendered  by  the  states  and  given  to  the  United  States,  and 
treaties  are  as  binding  within  the  territorial  limits  of  the  states  as  they  are 
elsewhere  throughout  the  domain  of  the  United  States, 
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Baldwin  v.  Franks  (1887)  120  U.  S.  682.  President  and  Senate  the  treaty  resulting  be- 
See  also  To  Abolish  Disabilities  of  Aliens,  comes  the  supreme  law  of  the  land,  to  which 
supra,  p.  31.  not  only  state  laws  but  state  constitutions 

The  states  have  surrendered  the  treaty-  S^TK)'5FArt£^B^ 
Senate;    and    when    duly    exercised    by    the  * 

A  Treaty  Can  Totally  Annihilate  any  part  of  the  constitution  or  laws  of  any  of  the 

individual  states  that  is  contrary  to  the  treaty. 

Ware  v.  Hylton,    (1706)   3  Dall.    (U.  S.)  A  state  cannot  legislate  so  as  to  interfere 

243.  See  also  Treaties  —  Fisheries,  (1898)  with  the  operation  of  a  treaty,  or  limit  or 
22  Op.  Atty.-Gen.  217;  Copyright  Convention  deny  the  privileges  or  immunities  guaranteed 
with  Great  Britain,  (1854)  6  Op.  Atty.-Gen.  by  it  to  aliens  residing  in  this  country. 
293.  Baker  v.  Portland,   (1879)  0  8awy.  (U.  S.) 

566,  2  Fed.  Cas.  No.  777. 

it  is  the  Declared  Duty  of  the  state  judges  to  determine  any  constitution  or  laws 

of  any  state,  contrary  to  a  treaty  made  under  the  authority  of  the  United 

States,  null  and  void.     National  or  federal  judges  are  bound  by  duty  and 

oath  to  the  same  conduct 

Ware  v.  Hylton,  (1796)  3  Pall.  (U.  S.)  declared  will  of  the  people  of  the  United 
236,  wherein  the  court  said :  "A  treaty  States  that  every  treaty  made  by  the  author- 
cannot  be  the  supreme  law  of  the  land,  that  ity  of  the  United  States  shall  he  superior  to 
is,  of  all  the  United  States,  if  any  act  of  a  the  constitution  and  laws  of  any  individual 
state  legislature  can  stand  in  its  way.  If  state,  and  their  will  alone  is  to  decide.  If 
the  constitution  of  a  state,  which  is  the  fun*  a  law  of  a  state,  contrary  to  a  treaty*  ia  not 
damental  law  of  the  state,  and  paramount  to  void,  but  voidable  only  by  a  repeal  or  nulli- 
its  legislature,  must  give  way  to  a  treaty,  fication  by  a  state  legislature,  this  certain 
and  fall  before  it,  can  it  be  questioned  consequence  follows,  that  the  will  of  a  small 
whether  the  less  power,  an  act  of  the  state  part  of  the  United  States  may  control  or  de- 
legislature,  must  not  be  prostrate  t    It  is  the  feat  the  will  of  the  whole." 

b.  State  Legislation  Affecting  Subjects  of  Treaty  Stipulations  — 
(1)  Prohibiting  Sale  of  Foreign  Bonds  Which  Are  Subjects  of  Lotteries. — 
Foreign  government  bonds  are  salable,  and  ought  to  be  treated  as  other  articles  . 
of  commerce  as  a  rule.  But  when  those  bonds  are  coupled  with  conditions  and 
stipulations  which  change  their  character  from  a  simple  government  bond  for 
the  payment  of  a  certain  sum  of  money  to  a  species  of  lottery  ticket,  they  are 
not  salable  within  the  state  which  prohibits  the  sale  of  any  lottery  tickets 
within  the  state.     Such  a  state  statute  does  not  violate  any  treaty  stipulations. 

BaUock  v.  State,  (1890)   73  Md.  8. 

(2)  Disturbing  Indians  in  Their  Possession  of  Lands.  —  Treaties  with 
Indian  tribes  which  recognize  their  lawful  possession  of  lands  embraced  within 
reservations,  and  agree  never  to  claim  the  same,  or  to  disturb  the  nation  in  the 
free  use  and  enjoyment  thereof,  like  all  other  public  treaties  entered  into  by 
the  United  States,  are  a  parcel  of  the  paramount  law  and  must  prevail  over  all 
state  laws  in  conflict  with  them.  Any  act  of  a  state  legislature,  the  execution 
of  which  would  dispossess  the  Indians  of  the  reservations,  or  any  part  of  them, 
or  which  should  materially  disturb  their  occupancy,  would  therefore  be  illegal. 

Fellows  v.  Dennistoii,  (1861)  23  N.  Y.  427. 

(3)  Prohibiting  White  Persons  Residing  Within  Indian  Nation.  —  A 
Georgia  statute  passed  Dec.  22,  1830,  enacting  that  "  all  white  persons  residing 
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within  the  limits  of  the  Cherokee  nation  on  the  1st  day  of  March  next,  or  at 

any  time  thereafter^  without  a  license  or  permit  from  hia  excellency  the 

governor,  or  from  such  agent  as  his  excellency  the  governor  shall  authorize  to 

grant  such  permit  or  license,  and  who  shall  not  have  taken  the  oath  hereinafter 

required,  shall  he  guilty  of  a  high  misdemeanor,"  was  held  to  be  void,  and  a 

judgment  entered  against  one  who  had  entered  the  Cherokee  nation  as  a 

missionary  under  the  authority  of  the  President  of  the  United  States,  and  had 

not  been  required  by  him  to  leave  it,  and  was  engaged  with  the  permission  and 

approval  of  the  Cherokee  nation  in  preaching  the  gospel,  was  invalid,   as 

the  whole  intercourse  between  the  United  States  and  the  nation  was  by  the 

United  States  Constitution  and  laws  vested  in  the  government  of  the  United 

States. 

Worcester  p.  Georgia,   (1832)    6  Pet.    (U.  with  boundaries  accurately  described,  in  which 

S.)  515,  wherein  the  court  said:     "  The  Con-  the  laws  of  Georgia  could  have  no  foroe,  and 

stitution,  by  declaring  treaties  already  made,  which  the  citizens  of  Georgia  had  no  right  to 

as  well  as  those  to  be  made,  to  be  the  su-  enter,  but  with  the  consent  of  the  Cherokees 

Sreme  law  of  the  land,  adopted  and  sanctioned  themselves,   or   in   conformity   with    treaties 

lie  previous  treaties  with  the  Indian  nations,  and  with  the  Acta  of  Congress.     The  whole 

and  consequently  admitted  their  rank  among  intercourse  between   the  United   States  and 

those  powers  who  were  capable  of   making  this  nation  was  by  the  National  Constitution 

treaties."    Under  the  treaties  with  the  Chero-  and  laws  vested  in  the  government  of  the 

kee  nation,  the  court  said  that  it  was  a  dis-  United  States. 
tinct  community,  occupying  its  own  territory, 

(4)  Confinement  of  Free  Negroes  Employed  on  Vessels.  —  A  state  statute 

which  declared  "  that  if  any  vessel  shall  oome  into  any  port  or  harbor  of  this 

state,  from  any  other  state  or  foreign  port>  having  on  board  any  free  negroes 

or  persons  of  color,  as  cooks,  stewards,  or  mariners,  or  in  any  other  employment 

on  board  said  vessel,  such  free  negroes  or  persons  of  color  shall  be  seized  and 

confined  in  gaol  until  such  vessel  shall  dear  out  and  depart  from  this  state; 

and  that  when  said  vessel  is  ready  to  sail  the  captain  of  said  vessel  shall  be 

bound  to  carry  away  the  said  free  negro,  or  free  person  of  color,  and  to  pay 

the  expenses  of  his  detention;  and,  in  case  of  his  neglect  or  refusal  so  to  do, 

he  shall  be  liable  to  be  indicted,  and  on  conviction  thereof  shall  be  fined  in  a 

sum  not  less  than  one  thousand  dollars,  and  imprisoned  not  less  than  two 

months;  and  such  free  negroes,  or  persons  of  color,  shall  be  deemed  and  taken 

as  absolute  slaves,  and  sold,"  was  held  to  be  an  express  violation  of  an  existing 

commercial  convention  with  Great  Britain. 

Elkison  v.  Deliesseline,  (1823)  Brun.  Col.  Casf  (U.  S.)  431,  8  Fed.  Cas.  No,  4,366.  But 
■ee  Roberts  v.  Yates,  (1853)  16  Law  Rep.  49,  20  Fed.  Cas.  No.  11,919. 

(5)  Specially  Directed  Against  Mongolians  —  (a)  Prohibiting  u»ding  in  th#  st*u 
—  A  treaty  with  China  which,  reciprocating  privileges  granted  to  citizens  of 
the  United  States,  allowed  Chinese  subjects  visiting  or  residing  in  the  United 
States  the  right  to  enjoy  the  same  privileges,  immunities,  and  exemptions  in 
respect  to  travel  or  residence  as  may  there  be  enjoyed  by  citizens  or  subjects 
of  the  most  favored  nation,  was  held  to  be  violated  by  the  action  of  the  state 
immigration  commissioner,  under  the  authority  of  a  state  statute,  prohibiting 
the  landing  of  certain  Chinese  persons  under  conditions  which  did  not  bring 
the  case  within  the  police  power  of  the  state  to  exclude  convicts,  lepers,  and 
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persons  incurably  diseased,   and   paupers  and   persons  who,   from   physical 
causes,  are  likely  tt>  become  a  public  charge. 

In  re  Ah  Fong,  (1874)  3  Sawy.  (U.  S.)  144,  1  Fed.  Caa.  No.  102. 

(b)  Bftgulating  LavndriM.  —  A  municipal  ordinance,  passed  to  regulate  the 
establishment,  maintenance,  and  licensing  of  laundries  within  certain  designated 
limits,  and  prescribing  punishment  for  establishing  or  carrying  on  the  business 
of  a  laundry  in  violation  of  its  provisions,  and  declaring  that  after  its  passage 
it  shall  be  unlawful  for  any  person  "  to  establish,  maintain,  or  carry  on  any 
laundry  within  that  portion  of  the  city  and  county  of  San  Francisco  lying  and 
being  east  of  Ninth  and  Larkin  streets,  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  which  shall  only  be  granted  upon  the 
recommendation  of  not  less  than  twelve  citizens  and  taxpayers  in  the  block  in 
which  the  laundry  is  proposed  to  be  established,  maintained,  or  carried  on," 
was  held  invalid  as  to  a  Chinese  alien  who,  under  the  treaty  with  China,  was 
entitled  to  all  the  rights,  privileges,  and  immunities  of  subjects  of  the  most 
favored  nation  with  which  this  country  had  treaty  relations. 

In  re  Quong  Woo,   (1882)   13  Fed.  Rep.  229. 

(o)  Prohibiting  Fiihing.  —  A  California  statute  which  provides  that  "  all  aliens 
incapable  of  becoming  electors  of  this  state  are  hereby  prohibited  from  fishing, 
or  taking  any  fish,  lobsters,  shrimps,  or  shell-fish  of  any  kind,  for  the  purpose 
of  selling  or  giving  to  another  person  to  sell,"  violates  the  treaty  provision 
with  China  that  the  Chinese  shall  "  enjoy  the  same  privileges,  immunities,  and 
exemptions  "  as  are  "  enjoyed  by  the  citizens  or  subjects  of  the  most  favored 
nation." 

In  re  Ah  Chong,  (1880)  -2  Fed.  Rep.  738. 

(d)  Prohibiting  Kemoval  of  Bemaini  of  DeoMMd  Ptnoni.  —  A  California  statute  en- 
titled "  An  Act  to  protect  public  health  from  infection,  caused  by  exhumation 
and  removal  of  the  remains  of  deceased  persons,"  providing  that  "  it  shall  be 
unlawful  to  disinter  or  exhume  from  a  grave,  vault,  or  other  burial  place,  the 
body  or  remains  of  any  deceased  person,  unless  the  person  or  persons  so  doing 
shall  first  obtain  from  the  board  of  health,  health  officer,  mayor,  or  other  head 
of  the  municipal  government  of  the  city,  town,  or  city  and  county  where  the 
same  are  deposited,  a  permit  for  said  purpose,"  for  which  permit  the  sum  of 
$10  is  to  be  paid,  is  not  in  conflict  with  the  treaty  between  the  United  States 
and  China  which  provides  that  "  Chinese  subjects  of  the  United  States  shall 
enjoy  entire  liberty  of  conscience,  and  shall  be  free  from  all  disabilities  or 
persecutions  on  account  of  their  religious  faith  or  worship."  Conceding  that 
the  religious  sentiment  of  the  Chinese  requires  that  they  shall  remove  the 
remains  of  their  deceased  friends  to  China  for  final  burial,  there  is  nothing  in 
the  provision  forbidding  or  unduly  obstructing  the  performance  of  that  rite 
or  religious  duty,  and  nothing  that  does  not  equally  apply  to  other  aliens  and 
citizens. 

In  re  Wong  Yung  Qwy,   (1880)   2  Fed.  Rep.  624,  '  # 
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(e)  Prtaibiting  Employment  on  Public  Works.  —  An  Oregon  statute  providing  that 
"  it  shall  be  unlawful  to  employ  any  Chinese  laborers  on  any  street,  or  part 
of  street,  of  any  city  or  incorporated  town  of  this  state,  or  on  any  public  works 
or  public  improvement  of  any  character,  except  as  a  punishment  for  crime,  and 
all  contracts  which  any  person  or  corporation  may  have  for  the  improvement 
of  any  such  street,  or  part  of  street,  or  public  works  or  improvements  of  any 
character,  shall  be  null  and  void  from  and  after  the  date  of  any  employment  of 
any,  Chinese  laborers  thereon  by  the  contractor,"  was  held  invalid,  as  it  conflicted 
with  the  treaty  with  China,  which  recognized  the  right  of  the  Chinese  to  change 
their  home  and  allegiance  and  to  visit  this  country,  and  to  become  permanent 
residents  thereof,  and  as  such  residents  guaranteed  to  them  all  the  privileges  and 
immunities  that  may  be  enjoyed  here  by  the  citizens  or  subjects  of  any  nation. 

Baker  v.  Portland,   (1879)   5  Sawy.   (U.  S.)  566,  2  Fed.  Caa.  No.  777. 

(f)  Prohibiting  Employment  by  Corporation*  —  The  California  constitution  provides 
that  "  no  corporation  now  existing,  or  hereafter  formed,  under  the  laws  of  this 
state,  shall,  after  the  adoption  of  this  constitution,  employ,  directly  or  indi- 
rectly, in  any  capacity,  any  Chinese  or  Mongolian.  The  legislature  shall  pass 
such  laws  as  may  be  necessary  to  enforce  this  provision."  In  obedience  to  this 
mandate,  the  legislature  passed  an  Act  entitled  "  An  Act  to  amend  the  penal 
code  by  adding  two  new  sections  thereto,  to  be  known  as  sections  178  and  179, 
prohibiting  the  employment  of  Chinese  by  corporations."  The  constitutional 
and  statutory  provisions  are  in  conflict  with  treaty  stipulations  with  China 
giving  to  the  Chinese  the  right  to  emigrate  freely  to  the  United  States  for  the 
purpose  of  permanent  residence,  and  stipulating  that  they  shall  enjoy  the 
same  privileges,  immunities,  and  exemptions  in  respect  to  residence,  as  may  be 
enjoyed  by  the  citizens  and  subjects  of  the  most  favored  nation. 

In  re  Tiburrio  Parrot**    (1S80)    1   Fed.  Rep.  503. 

c.  Covenant  in  Deed  Against  Conveying  to  Chinese  Persons.  —  A 
covenant  in  a  deed :  "  It  is  also  understood  and  agreed  by  and  between  the 
parties  hereto,  their  heirs  and  assigns,  that  the  party  of  the  first  part  shall 
never,  without  the  consent  of  the  party  of  the  second  part,  his  heirs  or  assigns, 
rent  any  of  the  buildings  or  ground  owned  by  said  party  of  the  first  part,  and 
fronting  on  said  East  Main  street,  to  a  Chinaman  or  Chinamen,"  is  void  as 
being  in  violation  of  the  treaty  between  the  United  States  and  China  of  Nov. 
17,  1880,  providing  that  Chinese  subjects  "  shall  be  accorded  all  the  rights, 
privileges,  immunities,  and  exemptions  which  are  accorded  to  the  citizens  and 
subjects  of  the  most  favored  nation." 

Gandolfo  t>.  Hartman,    (1892)    49  Fed.  Rep.  181. 

in.  State  Cohtbol  of  Qotebhxskt  Pbofebtt  —  1.  national  Soldiers'  Home. 
—  The  lands  and  property  employed  for  a  national  soldiers'  home,  over  which 
exclusive  jurisdiction  has  not  been  ceded  to  the  United  States,  constitute  in- 
strumentalities for  the  execution  of  the  powers  of  the  general  government,  and 
are  therefore  exempt  from  such  control  of  the  state  as  would  defeat  or  impair 

their  use  for  those  purposes.    The  manngement  and  officers  are  agencies  of  the 
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United  States,  and  as  such  ate  exempt  from  any  interference  by  the  authorities 
or  courts  of  the  state,  in  their  control,  discipline,  or  government  of  the  home 
or  property. 

In  r*  Kelly,  (1805)  71  Fed.  Rep.  653. 

2.  Corporations  Organized  under  Laws  of  Congress.  —  The  mere  fact  that  a 

railroad  corporation  was  organized  under  the  laws  of  Congress  does  not  exempt 

it  from  state  control  in  respect  to  rates  for  local  freight    Congress  can  wholly 

remove  such  a  corporation  from  state  control,  but  in  the  absence  of  something 

in  the  statutes  indicating  an  intention  on  the  part  of  Congress  to  so  remove  it, 

the  state  has  the  power  to  prescribe  the  rates  for  all  local  business  carried  by  it 

Of  course,  that  decision  is  controlling. 

Reagan  v.  Mercantile  Trust  Co.,  (1894)  154  U.  S.  413.  See  also  Ames  t>.  Union  Pac.  R. 
Co.,  (1894)  64  Fed.  Rep.  170. 

3.  Attachment  of  Fonda  —  Money  in  the  hands  of  a  disbursing  officer  is  as 

much  the  money  of  the  United  States  as  if  it  had  not  been  drawn  from  the 

treasury,  and  is  not  liable  to  attachment  by  the  creditors  of  the  parties  to 

whom  it  is  payable. 

Buchanan  v.  Alexander,  (1846)  4  How.  670;  Attachment  of  Funds  Due  —  Govern- 
(U.  S.)  20.  See  also  Averill  17.  Tucker,  ment  Contractors,  (1872)  13  Op.  Atty.-Gen. 
(1824)  2  Cranch  (C.  C.)  544,  2  Fed.  Cas.  No.      567. 

IV.  Stats  Taxation— 1.  Of  Government  Property  —  a.  In  General. — 
Lands  within  a  state  which,  pursuant  to  Acts  of  Congress  for  laying  and  collect- 
ing all  direct  taxes,  are  sold,  struck  off>  and  purchased  by  the  United  States  for 
the  amount  of  taxes  thereon,  and  are  afterwards  sold  by  the  United  States 
for  a  larger  sum,  or  redeemed  by  the  former  owner,  are  not  liable  to  be  taxed, 
under  authority  of  the  state,  while  so  owned  by  the  United  States. 

Van  Brocklin  v.  Tennessee,  (1886)   117  U.  to  carry  into  execution  powers  conferred  on 

S.  153,  wherein  the  court  said:     "  While  the  that  body  by  the  people  of  the  United  States. 

power  of  taxation  is  one  of  vital  importance,  The  attempt  to  use  the  taxing  power  of  a 

retained  by  the  states,  not  abridged  by  the  state  on  the  means  employed  by  the  govern- 

grant  of  a  similar  power  to  the  government  ment  of  the  Union,  in  pursuance  of  the  Con- 

of  the  Union,  but  to  be  concurrently  exercised  stitution,  is  itself  an  abuse,  because  it  is  the 

by  the  two  governments,  yet  even  this  power  usurpation  of  a  power  which  the  people  of  a 

of  a  state  is  subordinate  to,  and  may  be  con-  single  state  cannot  give.    The  power  to  tax 

trolled   by,   the   Constitution   of  the   United  involves  the  power  to  destroy;  the  power  to 

States.    That  Constitution  and  the  laws  made  destroy  may  defeat  and  render  useless  the 

in  pursuance  thereof  are  supreme;  they  con-  power  to  create;  and  there  is  a  plain  repug- 

trol  the  constitutions  and  laws   of  the   re-  nance   in   conferring  on   one  government   a 

spective  states  and  cannot  be  controlled  by  power  to  control  the  constitutional  measures 

tnem.    The  people  of  a  state  give  to  their  gov-  of  another,  which  other,  with  respect  to  those 

ernment  a  right  of  taxing  themselves  and  very  measures,  is  declared  to  be  supreme  over 

their   property    at   its   discretion.      But   the  that  which   exerts   the  control.     The  states 

means  employed  by  the  government   of   the  have  no  power,  by  taxation,  or  otherwise,  to 

Union  are  not  given  by  the  people  of  a  par-  retard,   impede,  burden,  or   in   any   manner 

ticular  state,  but  by  the  people  of   all  the  control,  the  operations  of  the  constitutional 

states;  and  being  given  by  all,  for  the  benefit  laws  enacted  oy  Congress  to  carry  into  ex- 

of  all,  should  be  subjected  to  that  government  edition  the  powers  vested  in  the  general  gov- 

oiily  which  belongs  to  all.    All  subjects  over  ernment.*' 
which  the  sovereign  power  of  a  state  extends 

are  objects  of  taxation;  but  those  over  which  Whether  or  not  a  state  can  tax  land  within 
it  doea  not  extend  are,  upon  the  soundest  the  state  belonging  to  the  United  States  is  not 
principles,  exempt  from  taxation.  The  sover-  decided,  but  if  it  has  that  right  it  cannot 
eignty  of  a  state  extends  to  everything  which  enforce  the  payment  of  the  tax  from  the 
exists  by  its  own  authority,  or  is  introduced  United  States  by  seising  the  persons]  prop- 
by  its  permission;  but  does  not  extend  to  erty  or  means  used  by  the  gcnernl  crovernment 
those  means  which  are  employed  by  Congress  in  performance  of  the  duties  and  in  execution 
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of  the  powers  intrusted  to  it.  U.  S.  v,  Weise,  paid,  and  the  whole  equitable  interest  in  the 
(1861)  2  Wall.  Jr.  (C.  C.)  72,  28  Fed.  Cas.  property  vests  in  the  purchaser,  and  nothing 
No*  10,669.  remains  but  for  the  United  States  to  issue 

its   patent  pursuant  to  the   agreement,   the 
Until  the  purchase  price  of  property   pur-  '    property  is  not  subject  to  state  taxation.    U. 
chased  from  the  United  States  has  been  fully      S.  v.  Milwaukee,  (1893)  100  Fed.  Rep.  829. 

6.  Wharfage  Charges  on  Property  of  United  States.  —  The  state 
harbor  commissioners  of  California  are  charged  by  the  laws  of  that  state  with 
the  supervision  and  control  of  the  wharves  and  landings  in  the  harbor  of  San 
Francisco,  with  the  right  to  collect  dockage,  wharfage,  rent,  or  toll.  The 
imposition  of  a  toll  or  charge  by  such  commissioners  on  merchandise,  being  the 
property  of  the  United  States,  passing  to  or  over  the  wharves  at  San  Francisco, 
is  constitutional  and  valid ;  the  charge  being  for  a  service  rendered,  the  govern- 
ment is  not  entitled  to  such  services  free  of  toll.  Such  toll  or  charge  is  not  a 
tax  upon  the  instrumentalities  and  agencies  of  the  general  government,  but  is 
a  charge  for  the  use  of  property  and  facilities  furnished  the  government  by  the 
state  of  California. 

State  Toll  on  Government  Property  —  Wharf  age  Charges,  (1900)  23  Op.  Atty.- 
Gen.  299.  • 

8.  Of  Ftdtral  Agtncies —  oc  In  General.  —  The  power  of  state  taxation  does 
not  extend  to  the  instruments  of  the  federal  government,  nor  to  the  constitutional 
means  employed  by  Congress  to  carry  into  execution  the  powers  conferred  in 
the  Federal  Constitution. 

Ward  0.  Maryland,   (1870)    12  Wall.   (U.  tive,  legislative,  and  judicial,  appointed  or 

S.)  426.  chosen   to  enact,    execute,    and   expound   the 

"Unquestionably  the  taxing  power  of  the  laws,   and   the  public  buildings  erected   and 

-*«*21  ?-  -~^«™^«J^,«  ««^  ^TOa^i««  occupied    for   the    uses    of    the    government. 

states  is  very  comprehensive  and  pervading,  Fed£a,  machinery  ia  much  mor|  muUifari- 

cannot   restrain  the  action  of  the  nat^nal       ment     f  United  £ 

government,  nor  can  they  abridge  the  opera-        fc         j     rf  ^  d    f  £ 

^SL'K^  rlt^^L^L^Z  ™7  vard8'  public  ships,  and  the  like  fall 
'&£a?X*I\  P*68'.   They  may  extend  to  every      wit£.  '  that  exemption. HPublic  corporations 

tkzJ  iustiiin  ^ federal  ^T*the  "-n^ 

SffiT^  ^l^°.r^f:««   of  ^m  corporations,  where  the  stc^k  belongs  to  the 

with  any  ««stituUonal   regul*t»«i  of  com-  corporatorSj  or  aa  much  as  moncyed  mamif ac- 

^'    gW  Soc'  *•  Calte»  < 186' >  6  Wall.  turfng  Qf  buB.nesa  TOrporations/all  of  which 

*  '  are   created    to   promote    the    public    good." 

"Instruments  of  government,  such  as  are  Sweatt  v.  Boston,  etc.,  R.  Co.,  (1871)  3  Cliff, 

referred  to,  are  the  officers,  as  such,  execu-  (U.  S.)  339,  23  Fed.  Cas.  No.  13,684. 

b.  Of  Federal  Officer's  Salary.  —  The  compensation  of  an  officer  of 

the  United  States  is  fixed  by  a  law  made  by  Congress,  and  any  law  of  a  state 

imposing  a  tax  upon  the  office,  diminishing  the  recompense,  is  in  conflict  with 

the  law  of  the  United  States  which  secures  the  allowance  to  the  officer. 

Dobbins  v.  Erie  County,  (1842)  16  Pet.  (U.  The   salary    of   a   judicial    officer   of    the 

8.)  486.  United  States  is  not  subject  to  taxation  by  a 

state.    Purnell  i>.  Page,  (1903)  128  Fed.  Rep. 
496. 

c.  On  Telxgraph  Messages  Sent  by  Federal  Officers.  —  Congress,  to 
facilitate  the  erection  of  telegraph  lines,  1ms  by  statute  authorized  the  use  of 
the  public  domain  and   the   military   ::nd   poet  roads,   and   the   crossing  of 
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navigable  streams  and  waters  of  the  United  States  for  that  purpose.  As  a 
return  for  this  privilege  those  who  avail  themselves  of  it  are  bound  to  give  the 
United  States  precedence  in  the  use  of  their  lines  for  public  business  at  rates 
to  be  fixed  by  the  postmaster-general  A  specific  tax  imposed  by  the  state  on 
each  message  sent  by  public  officers  on  the  business  of  the  United  States  is  a 
tax  upon  a  governmental  agency,  and  therefore  void. 
Western  Union  Tel.  Co.  v.  Texas,  (1881)    105  U.  S.  464. 

d.  On  Property  of  Corporation  Organized  under  Act  of  Congress. 
—  A  state  tax  on  the  property  of  a  railroad  company  organized  under  an  Act 
of  Congress,  under  which  it  was  authorized  to  construct  and  maintain  a 
railroad  and  telegraph  line  along  the  prescribed  route,  and  grants  were  made 
to  it  and  privileges  conferred  upon  it,  upon  condition  that  it  should  at  all  times 
transmit  dispatches  over  its  telegraph  lines,  and  transport  mails,  troops,  and 
munitions  of  war,  supplies,  and  public  stores  upon  the  railroad  for  the  govern- 
ment whenever  required  to  do  so  by  any  department  thereof,  and  that  the 
government  should  at  all  times  have  the  preference  of  the  use  of  the  same  for 
all  such  purposes,  was  held  not  to  be  invalid  as  a  tax  upon  the  agency  of  the 
national  government.  The  tax  was  not  imposed  upon  the  franchises  or  the 
right  of  the  company  to  exist  and  perform  th§  functions  for  which  it  was 
brought  into  being,  nor  was  it  laid  upon  any  act  which  the  company  had  been 
authorized  to  do,  but  it  was  exclusively  upon  the  real  and  personal  property  of 
the  agent,  taxed  in  common  with  all  other  property  in  the  state  of  a  similar 
character. 

Union  Pac.  R.  Co.  v.  Periston,   (1873)    18  government  as  they  were  intended  to  serve 

Wall.    (U.  S.)    31,  wherein  the  court  said:  it,   or   does  hinder  the  efficient  exercise  of 

"  Exemption  of  federal  agencies  from  state  their  power.    A  tax  upon  their  property  has 

taxation  is  dependent,  not  upon  the  nature  no  such  necessary  effect.     It  leaves  them  free 

of  the  agents,  or  upon  the  mode  of  their  con-  to  discharge  the  duties  they  have  undertaken 

stitution,    or   upon    the   fact  that  they   are  to  perform.    A  tax  upon  their  operations  is 

n gents,  but  upon  the  effect  of  the  tax;  that  a  direct  obstruction  to  the  exercise  of  federal 

is,  upon  the  question  whether  the  tax  does  powers." 
in  truth  deprive  them  of  power  to  serve  the 

e.  Of  State  Corporation  Performing  Services  for  National  Govern- 
ment. —  Congress  may,  in  the  exercise  of  powers  incidental  to  the  express 
powers  conferred,  make  or  authorize  contracts  with  individuals  or  corporations 
for  services  to  the  government ;  may  grant  aid  by  money  or  land,  in  preparation 
for,  and  in  the  performance  of,  such  services;  may  make  any  stipulation  and 
conditions  in  relation  to  such  aid  not  contrary  to  the  Constitution;  and  may 
exempt,  in  its  discretion,  the  agencies  employed  in  such  services  from  any 
state  taxation  which  will  really  prevent  or  impede  their  performance.  But 
because  of  the  advancement  by  the  government  of  large  sums  in  aid  of  the 
construction  of  the  railroad,  and  the  making  of  large  grants  of  land  upon  no 
condition  of  benefit  to  itself,  except  that  the  company  will  perform  certain 
services  for  full  compensation  independently  of  those  grants,  it  cannot  be 
claimed  that  the  railroad,  owing  its  being  to  state  law,  and  indebted  for  these 
benefits  to  the  consent  and  active  interposition  of  the  state  legislature,  has  a 
constitutional  right  to  hold  its  property  exempt  from  taxation  without  any 

832  Volume  IX. 


Art.  *L  CONSTITUTION.  Supreme  Law. 

legislation  on  the  part  of  Congress  which  indicates  that  such  exemption  is 

deemed  essential  to  the  full  performance  of  its  obligations  to  the  government 

Thomson  v.  Union  Pac.  R.  Co.,   (1869)   9       Fed.    Rep.    389,   affirmed  on   other   grounds 
Wall.    (U.  S.)    588.     See  also  Santa  Clara       (1886)  118  U.  S.  394. 
County  r.  Southern  Pac.  R.  Co.,   (1883)    18 

/.  On  Bank  of  the  United  States.  —  A  state  statute  imposing  a  tax  on 
.  the  operation  of  a  branch  within  the  state,  of  the  bank  of  the  United  States, 
was  held  to  be  unconstitutional  and  void.  The  states  have  no  power,  by  taxa- 
tion or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner  control  the 
operations  of  the  constitutional  laws  enacted  by  Congress  to  carry  into  execu- 
tion the  powers  vested  in  the  general  government.  This  rule  does  not  deprive 
the  states  of  any  resources  which  they  originally  possessed.  It  does  not  extend 
to  a  tax  paid  by  the  real  property  of  the  bank,  in  common  with  the  other  real 
property  within  the  state,  nor  to  a  tax  imposed  on  the  interest  which  the 
citizens  may  hold  in  the  institution,  in  common  with  other  property  of  the 
same  description  throughout  the  state. 

M'Culloch  v.  Maryland,  (1819)  4  Wheat.   (U.  S.)  436. 

3.  Of  United  States  Obligations —  a.  In  General.  —  A  state  cannot,  in  the 
exercise  of  the  power  of  taxation,  tax  obligations  of  the  United  States. 

Weston  i'.  Charleston,    (1829)   2  Pet.    (U.  tion  United  States  notes  issued  under  Acts  of 

S.)  449;  New  York  v.  Tax  Conors,  (1862)  2  Congress  and  intended  to  circulate  as  money. 

Black   (U.  S.)   620;   Home  Ins.  Co.  v.  New  New  York  Bank  t?.  New  York  County,  (1868) 

York,   (1890)    134  U.  S.  594.  7  Wall.  (U.  S.)  30. 

"Want  of  authority  in  the  states  to  tax  Certificates  of  indebtedness  issued  by  the 

the  securities  of  the  United  States  issued  in  United  States  are  not  liable  to  state  taxation, 

the  exercise  of  the  admitted  power  of  Con-  The  principle  of  exemption  is,  that  the  states 

gress  to  borrow  money  on  credit  of  the  United  cannot  control  the  national  government  within 

States  is  equally  certain,  although  there  is  no  Jhe  8Phere  of  its  constitutional  powers,  for 

express  prohibition  in  the  Constitution  to  that  there  li  18  supreme;  and  cannot  tax  its  obli- 

effect."     Hamilton  Mfg.  Co.  v.  Massachusetts,  gations  for  payment  of  money,  issued  for  pur- 

(1867)  6  Wall.  (U.S.)  639.  P°8es  within  that  range  of  powers,  because 

such  taxation  necessarily  implies  the  asser- 

United   States   notes.  —  It   is   within    the  tion   of  the  right  to  exercise  such   control. 

power  of  Congress  to  exempt  from  state  taxa-  Banks  v.  Connelly,  (1868)  7  Wall.  (U.  S.)  25. 

b.  Op  Capital  Stock  Invested  in  United  States  Bonds.  —  A  state 
statute  requiring  corporations  having  capital  stock  divided  into  shares  to  pay 
a  specified  tax  on  the  excess  of  the  market  value  of  the  capital  stock  over  the 
value  of  the  real  estate  and  machinery,  as  under  the  state  constitution  and  laws 
such  a  tax  was  a  tax  on  the  franchise  and  privileges  of  the  corporation  and  not 
a  tax  on  the  property,  is  not  invalid  as  to  any  excess  of  the  capital  stock 
invested  in  United  States  bonds,  though  such  bonds  were  declared  by  Congress 
to  be  exempt  from  state  taxation. 

Hamilton  Mfg.  Co.  v.  Massachusetts,  (1867)  such  a  society,  and  not  a  tax  upon  its  prop- 

U  Wall.  (U.  S.)  632.  erty;  and  the  fact  that  deposits  were  invested 

A  state  statute  requiring  savings  banks  «*  ueld  in  securities  of  the  United  States 

and  societies  for  savinU  to  oav  anmiallv  to  declared  bv  Congress  to  be  exempt  from  tax- 

?£?  ^T^^J^J^i^  J^  J^l^S^  tion>  doeB  not  exempt  such  deposits  from  the 

tne  state  treasury,  for  the  use  of  the  state,  .        imnosed   bv  th£  state  statute      Sivin 

a  sum  emial  to  three- fourth  a  nf  one  ner  cent.  ?*    ,mP<>^?    Dv .  "!£ .  8™?„8?t,"5:     J\AVH! 


Z* 


73"  TV  ^  thrr?Tth\0t-°nC  T^f  **•  VTcWta^HW)   6  Walt   (U.  R)   S£ 

of  the  total  amount  of  deposits  in  such  insti-  a         ,       -,, 'j     A   o         t     i.    .     at  i 

*,.♦;,«,  r»«  *k«  a~*  ,i„„  n*   i..n,  ;„  ««„i»  ,„>«_  See  a'ao   Provident   Sav.   Inst,   f .   Massachu- 
tution  on  the  first  day  of  .July  in  each  year.  ..      /1Q/>7,   a  Woil     MT    c  v    fMO 

is  a  tax  on  the  franchises  and  privileges  of       setts'  (1867)  6  WalL   (U  K)   °12' 
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c.  Of  Legacy  Co* sistuto  o*  United  States  Bohto.  —  Under  the  in- 
heritance tax  laws  of  a  state,  a  tax  may  be  validly  imposed  on  a  legacy  con- 
sisting of  United  States  bonds  issued  under  a  statute  declaring  them  to  be 
exempt  from  state  taxation  in  any  form. 

Plummer  t?.  Coler,  (1000)  178  U.  S.  117.  eluded  in  the  property  of  the  decedent    Such 

A  state  inheritance  Ux,  imposed  under  the  *  ttt  »  m*  impoeed  npon i  the  bond*,  but  it ,is 

pulsions  of  a  state  .uU^not  void*  ^ffi^ 

the  extent  that  the  assessment  may  be  based  tv. T  S^«   tok       "*"-«»  "•     **•"»  \«*wj  ro 

upon  the  value  of  United  States  bonds  in-  lea-  tteP-  15°- 

d.  Seizure  of  Bonds  fob  Taxes  Dub  on  Unhxempt  Property.  —  Here 
is  nothing  in  the  exemption  of  government  bonds  from  taxation  which  prevents 
them  from  being  seized  for  taxes  due  upon  unexempt  property. 

Scottish  Union,  etc.,  Co.  v.  Bowland,  (1905)  196  U.  S.  632. 

4>  national  Banks —  a*  Subject  to  Paramount  Authority  of  Congress. 
—  National  banks  are  instrumentalities  of  the  federal  government  created  for 
a  public  purpose,  and  as  such  necessarily  subject  to  the  paramount  authority 
of  the  United  States.  It  follows  that  an  attempt  by  a  state  to  define  their 
duties,  or  control  the  conduct  of  their  affairs,  is  absolutely  void,  whenever  such 
attempted  exercise  of  authority  expressly  conflicts  with  the  laws  of  the  United 
States,  and  either  frustrates  the  purpose  of  the  national  legislation,  or  impairs 
the  efficiency  of  these  agencies  of  the  federal  government  to  discharge  the 
duties  for  the  performance  of  which  they  were  created. 

Davis  v.  Elmira  Say.  Bank,  (1896)   161  U.  capital;    that  full   and  adequate  provisions 

S.  283.     See  Power  to  Incorporate  National  have  been  made  for  the  protection  of  creditors 

Banks,  8  Fed.  Stat,  Annot.  677.  of  such  institutions  by  requiring  frequent  re- 

«r^«~~~„    ka„;«„  ^*«^.  *^  „»*•+,>  „  ««.  ports  to  be  made  of  their  condition,  and  by 

*-»^S ^^n^ZL^L^^-t^  Se  power  of  visitation  by  federal  officers ; 

n^t^a^  Inte^ 

power  to  regulate  and  control  the  exercise  of      ^^  .     .»'    A^AM<^  ^  *u«  •*«*»»*.  l^^.j 

{heir  operations;  that  Congress  has  directly  f"1"^  «? ^f?  ^JSSLS^S^^ 
dealt  With  the  subject  of  insolvency  of  such  S^^^Jf  i™8!^  I^S 
banks  by  giving  control  to  the  secretary  of  EMto°  *  Iowa>  <1903>  188  U  a  28* 
the  treasury  and  the  comptroller  of  the  cur-  For  the  laws  of  Congress  relating  to 
rency,  who  are  authorized  to  suspend  -  the  national  banks,  and  notes  on  aiding  or  eon- 
operations  of  the  banks  and  appoint  receivers  Aiding  state  legislation,  see  generally  the 
thereof  when  they  become  insolvent,  or  when  title  National  Banks,  5  Fed.  Stat.  Annot. 
they  fail  to  make  good  any  impairment  of  75. 

b.  When  Subject  to  State  Laws.  —  National  banks  are  subject  to  the 
laws  of  the  state,  and  are  governed  in  their  daily  course  of  business  far  more  by 
the  laws  of  the  state  than  of  the  nation.  All  their  contracts  are  governed  and 
construed  by  state  laws.  Their  acquisitions  and  transfer  of  property,  their 
right  to  collect  their  debts,  and  their  liability  to  be  sued  for  debts,  are  all  based 
on  state  law.  It  is  only  when  the  state  law  incapacitates  the  banks  from 
discharging  their  duties  to  the  government  that  it  becomes  unconstitutional 

Louisville  First  Nat.  Bank  v.  Kentucky,      tion  being  the  cessation  of  the  operation  of 
(1869)  9  Wall.  (U.  S.)  362.  such  laws  whenever  they  expressly  conflict 

with  the  laws  of  the  United  States  or  frus- 
These  two  propositions,  which  are  distinct  trate  the  purpose  for  which  the  national  banks 
yet  harmonious,  practically  contain  a  rule  were  created,  or  impair  their  efficiency  to  dis- 
and  an  exception;  the  rule  being  the  opera-  charge  the  duties  imposed  upon  them  by  the 
tion  of  general  state  laws  upon  the  dealings  law  of  the  United  States.  McClellan  t\  Chip- 
and  contracts  of  national  banks;  the  excep-       man,  (1896)   164  U.  S.  357. 
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National  banks  organized  under  the  Acts  States,  or  interferes   with   the  purposes   of 

of  Congress  are  subject  to  state'  legislation,  their  creation.     Waite  t>.  Dowley,   (1876)   04 

except  where  such  legislation  is  in  conflict  U.  S.  533.    See  also  Farmers*,  etc,  Nat.  Bank 

with  some  Act  of  Congress,  or  where  it  tends  0.   Dtoaring,    (1875)    91   U.   S.   33.     But  see 

to  impair  or  destroy  the  utility  of  Buch  banks  Pittsburg    v.    Pittsburg    First    Nat.    Bank, 

as  agents  or  instrumentalities  of  the  United  (1867)  55  Pa.  St.  48. 

V.  Conditions  A&unro  feom  Attmptid  Secession  —  1.  Ordinance  of  Seces- 
sion Void. —  An  ordinance  of  secession  w$s  an  absolute  nullity,  and  of  Itself 
alone  affected  neither  the  jurisdiction  of  the  Supreme  Court  of  the  state  nor  its 
relation  to  the  appellate  power  of  the  Supreme  Court  of  the  United  Sates. 

White  v.  Cannon,  (1867)   6  Wall.  (U.  S.)  Mosely  v.  Tuthill,  (1871)  45  Ala.  621;  Em  p. 

450.    See  also  Keith  0.  Clark,  (1878)   97  U.  Norton,  (1870)  44  Ala.  180;  Ray  v.  Thomp- 

S.  461;  Ford  v.  Swiget,  (1878)  97  U.  S.  605;  son,    (1869)    43  Ala.  434;   Penn  v.  Tollison, 

U.  S.  v.  Cathcart,  (1864)  1  Bond  (U.S.)  556,  (1871)    26  Ark.   545;    Hawkins   v.   Filkins, 

25  Fed.  Cas.  No.  14,756;  Shortridge  0.  Macon,  (1866)  24  Ark.  286;  Harlan  v.  State,  (1867) 

(1867)  Chase  (U.  S.)   136,  22  Fed.  Cas.  No.  41  Miss.  566;  Pennywit  tf.  Foote,  (1876)  27 

12,812;  Keppel  t>.  Petersburg  R.  Co.,   (1868)  Ohio  St.  600;  Hood  V.  Maxwell,  (1866)  1  W. 

Chase  (U.  S.)    167,  14  Fed.  Cas.  No.  7,722;  Va,  219. 
Scruggs  v.  Huntsville,   (1871)   45  Ala.  222; 

SL  Acts  of  Oonftdir&te  Outgrew —  a.  In  General.  —  The  Confederate  govern- 
ment could  make  no  law.  Its  prescriptions  imposed  no  obligations)  political  or 
moral,  and  the  only  justification  for  obedience  which  the  citizen  could  make 
to  his  rightful  sovereign  was  deadly  coercion  by  violence  or  threats. 

U.  S.  v.  One  Thousand  Five  Hundred  Bales  Purchasers   of  property  confiscated  under 

Cotton,  (1872)  27  Fed.  Caa.  No.  15,958.     See  proceedings  of  Confederate  court  acquired  no 

also  Dewing  t>.  Perdicaries,  (1877)  06  U.  S.  title.    Central  K.,  etc,  Co.  v.  Ward,   (1868) 

105.                                .  37  Ga,  515. 

fc.  Establishing  Confederate  Court.  —  An  Act  of  the  Confederate 
Congress  establishing  a  court  known  as  the  "  District  Court  of  the  Confederate 
States  of  America  for  the  northern  district  of  Alabama  "  was  void.  The  court 
was  a  nullity,  and  could  exercise  no  rightful  jurisdiction.  The  forms  of  law 
with  which  it  clothed  its  proceedings  gave  no  protection  to  those  who,  assuming 
to  be  its  officers,  were  the  instruments  by  which  it  acted. 

Hickman  v.  Jones,    (1869)    9  Wall.   (U.  S.)  201. 

<?.  Appropriating  Balances  in  Hands  of  United  States  Postmasters. 
—  An  Act  of  the  Confederate  Congress  appropriating  balances  in  the  hands 
of  postmasters  to  the  payment  of  claims  against  the  United  States  for  postal 
service,  where  the  parties  resided  within  the  limits  of  the  states  in  rebellion, 
could  have  no  legal  effect  in  making  a  payment  to  a  mail  carrier  valid,  when 
such  payments  could  only  be  made  upon  the  production  of  proper  orders  and 
receipts  from  the  post-offioe  department  of  the  United  States. 

tJ.  S.  !?.  Keehler,  (1869)  9  Wall.  (U.  S.)  86.       on  receiving  an  order  through  the  mails  from 

the  poet-office  department  of  the  Confederate 

The  surrender  by  a  postmaster  of  the  prop-  states  did  not 'relieve  the  liability  of  the  post- 
erty  of  the  post-office  department  of  the  master  on  his  bond.  U.  S.  v.  Morrison,  (1869) 
United  States  to  the  Confederate  government      Chase  (U.  S.)  521,  26  Fed.  Cas.  No.  15,817. 

3.  Acts  of  State  Governments  During  Insurrection  —  a.  In  Aid  of  Insurrec- 
tion. —  Laws  made  to  promote  and  aid  the  rebellion  can  never  be  recognized 
by,  or  receive  the  sanction  of,  the  courts  of  the  United  States  as  valid  and 

binding  laws. 
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Thomas  v.  Richmond,  (1870)  12  Wall.  (U. 
S.)  357.    See  also  the  following  cases: 

United  States.  —  Taylor  v.  Thomas,  (1874) 
:-2  Wall.  (U.  S.)  490;  Huntington  v.  Texas, 
(1872)  16  Wall.  (U.  S.)  411;  Perdicaris  v. 
Charleston  Gaslight  Co.,  (1860)  Chase  (U. 
S.)  435,  19  Fed.  Cas.  No.  10,974;  Keppel  v. 
Petersburg  R.  Co.,  (1868)  Chase  (U.  S.)  167, 
14  Fed.  Cas.  No.  7,722;  Hatch  v.  Burroughs, 
(187p)  1  Woods  (U.  S.)  439,  11  Fed.  Cas. 
No.  6,203;  Evans  V.  Richmond,  (1809)  Chase 
(U.  S.)   551,  8  Fed.  Cas.  No.  4,570. 

Mississippi. — Mississippi  Cent.  R.  Co.  V. 
State,  (1871)  46  Miss.  157;  Buchanan  v. 
Smith,  (1870)  43  Miss.  91. 

North  Carolina.  —  Rand  v.  State,  (1871) 
05  N.  Car.  194. 

Texas.  —  Sequestration  Cases,  (1868)  30 
Tex.  689. 

Virginia.  —  Isaacs  v.  Richmond,  (1893)  90 
Va.  30. 

Discriminating  against  nonresidents.  —  On 
April  18,  1861,  a  convention  of  the  state  of 
Virginia  passed  an  ordinance  of  secession, 
and  on  the  30th  of  that  month  a  law  entitled 
"  An  ordinance  to  provide  against  the  sacri- 
fice of  property  and  to  suspend  proceedings 
in  certain  cases,"  declaring  that  thereafter  no 
execution  (except  in  favor  of  the  common- 
wealth and  against  nonresidents)  should  be 
issued,  and  that  no  sales  should  be  made 
under  deeds  of  trust  or  decrees  without  the 
consent  of  the  parties  interested,  until  other- 
wise provided  by  law.  The  saving  in  the 
statute  as  to  executions  in  favor  of  the  com- 
monwealth and  against  nonresidents  obviously 
contemplated  the  confiscation  of  the  property 
of  the  latter  as  a  war  measure,  and  was  in- 
valid. Daniels  v.  Tearney,  ( 1880)  102  U.  S. 
419. 

Acts  of  Congress  defining  piracies  and  of- 
fenses committed  on  the  high  seas,  or  in  any 
arm  of  the  sea,  or  in  any  river,  haven,  creek, 
basin,  or  bay,  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  "  being 
enacted  pursuant  to  the  Constitution,  are  of 
paramount  authority  and  cannot  be  invali- 
dated or  impaired  by  the  action  of  any  state 
or  states;  and  every  law,  ordinance,  and  con- 
stitution made  by  them  for  that  purpose, 
whatever  its  name  or  form,  is  wholly  nuga- 
tory, and  can  afford  no  legal  protection  to 
those  who  may  act  under  it.  But  suppose 
that  a  number  of  states  undertake  by  revo- 


lution to  throw  off  the  government  of  the 
United  States  and  erect  themselves  into 
an  independent  nation,  and  assume  in  that 
character  to  issue  commissions  authorizing 
the  capture  of  vessels  of  the  United  States, 
will  such  commissions  afford  any  protection 
to  those  acting  under  them  against  any 
penal  laws  of  the  United  States?  Cases 
have  heretofore  arisen  where  a  portion  of 
a  foreign  empire  —  a  colony  —  has  under- 
taken to  throw  off  the  dominion  of  the  mother 
country,  and  assumed  the  attitude  and 
claimed  the  rights  of  an  independent  nation-, 
and  in  such  cases  it  has  been  held  that  the 
relation  which  the  United  States  should  hold 
to  those  who  thus  attempt  and  claim  to  in- 
stitute a  new  government  is  a  political  rather 
than  a  legal  question;  that,  if  those  depart- 
ments of  our  government  which  have  a  right 
to  give  the  law,  and  which  regulate  our  for- 
eign intercourse  and  determine  the  relation 
in  which  we  shall  stand  to  other  nations, 
recognize  such  new  and  self-constituted  gov- 
ernment as  having,  the  rights  of  a  belligerent 
in  a  war  between  them  and  their  former 
rulers,  and  the  United  States  hold  a  neutral 
position  in  such  war,  then  the  judiciary,  fol- 
lowing the  other  departments,  will  to  the 
same  extent  recognize  the  new  nation.  But 
if  the  legislative  and  executive  departments 
of  the  government  utterly  refuse  to  recognize 
such  new  government,  or  to  acknowledge  it 
as  having  any  belligerent  or  national  rights, 
and  instead  of  taking  a  neutral  attitude,  en- 
deavor by  force  to  suppress  depredations  on 
commerce  by  such  assumed  government,  as 
violating  the  rights  and  infringing  the  laws 
of  the  United  States,  then  the  judiciary  will 
hold  that  such  depredations  are  not  to  be  con- 
sidered as  belligerent,  and  entitled  to  the  im- 
munities of  lawful  war,  but  as  robbery  or 
other  lawless  depredations,  subject  to  the 
penalties  denounced  by  our  laws  against  such 
offenses."  Charge  of  Grand  Jury,  (1861)  2 
Sprague  (U.  S.)  279,  30  Fed.  Cas.  No.  18,- 
256. 

Where  the  judgments  of  the  courts  gave 
effect  to  the  legislation  of  the  revolutionary 
legislatures,  which  was  enacted  for  the  pur- 
pose of  aiding  the  rebellion,  or  deprived  citi- 
zens of  the  United  States  of  their  just  rights, 
such  judgments  and  decrees  were  void,  and 
no  subsequent  legislation  could  make  them 
good.  Van  Epps  t\  Walsh,  (1870)  1  Woods 
(U.  S.)  598,  28  Fed.  Cas.  No.  16,850. 


b.  Not  in  Aid  of  Insurrection.  —  The  acts  of  the  several  states  in  their 
individual  capacities,  and  of  their  different  departments  of  government,  execu- 
tive, judicial,  and  legislative,  during  the  war,  so  far  as  they  did  not  impair  or 
tend  to  impair  the  supremacy  of  the  national  authority,  or  the  just  rights  of 
citizens  under  the  Constitution,  are,  in  general,  to  be  treated  as  valid  and 
binding.  The  existence  of  a  state  of  insurrection  and  war  did  not  loosen  the 
bonds  of  society,  or  do  away  with  civil  government  or  the  regular  administration 
of  the  laws.  Order  was  to  be  preserved,  police  regulations  maintained,  crime 
prosecuted,  property  protected,  contracts  enforced,  marriages  celebrated,  estates 
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settled,  and  the  transfer  and  descent  of  property  regulated  precisely  as  in  time 
of  peace. 


Horn  v.  Lockhart,  (1873)  17  Wall.  (U.  S.) 
580.  See  also  U.  S.  t\  Home  Ins.  Co.,  (1874) 
22  Wall.  (U.  S.)  103;  Sprott  v.  U.  S.,  (1874) 
20  Wall.  (U.  S.)  459;  Thomas  17.  Richmond, 
( 1870)  12  Wall.  (U.  S.)  357;  Evans  v.  Rich- 
mond, (1869)  Chase  (U.  S.)  551,  8  Fed.  Cas. 
No.  4,570;  Cook  P.  Oliver,  (1870)  1  Woods 
(U.  S.)  437,  6  Fed.  Cas.  No.  3,164;  Keppel 
t>.  Petersburg  R.  Co.,  (1868)  Chase  (U.  S.) 
167,  14  Fed.  Cas.  No.  7,722;  Chappell  v.  Doe, 
49  Ala.  155;  Calhoun  t>.  Kellogg,  (1870)  41 
Ga.  240;  Buchanan  r.  Smith,  (1870)  43  Miss. 
90;  Hill  v.  Boylan,  (1866)  40  Miss.  618; 
Morgan  ©.  Keenan,  (1869)  1  S.  Car.  327; 
Frierson  v.  Presbyterian  Church,  (1£72)  7 
Heisk.  (Tenn.)  705;  Wallace  P.  State,  (1870) 
33  Tex.  445 ;  Prince  William  School  Board  P. 
Stuart,  (1885)  80  Va.  81. 

"  It  is  not  necessary  to  attempt  any  exact 
definitions  within  which  the  Acts  of  such  a 
state  government  must  be  treated  as  valid  or 
invalid.  It  may  be  said,  perhaps  with  suffi- 
cient accuracy,  that  Acts  necessary  to  peace 
and  good  order  among  citizens,  such,  for  ex- 
ample, as  Acts  sanctioning  and  protecting 
marriage  and  the  domestic  relations,  governing 
the  course  of  descents,  regulating  the  convey- 
ance and  transfer  of  property,  real  and  per- 
sonal, and  providing  remedies  for  injuries  to 


person  and  estate,  and  other  similar  Acts, 
which  would  be  valid  if  emanating  from  a 
lawful  government,  must  be  regarded  in  gen- 
eral as  valid  when  proceeding  from  an  actual, 
though  unlawful  government;  and  that  Acts 
in  furtherance  or  support  of  rebellion  against 
the  United  States,  or  intended  to  defeat  the 
just  rights  of  citizens,  and  other  Acts  of  like 
nature,  must,  in  general,  be  regarded  as  in- 
valid and  void."  Texas  v.  White,  (1868)  7 
Wall.  (U.  S.)  733. 

"When  the  action  of  the  courts  of  the 
rebellious  states  were  simply  directed  to  the 
settlement  of  the  rights  of  private  persons, 
when  they  did  not  tend  to  defeat  the  just 
rights  of  citizens  of  the  United  States;  when 
they  were  not  in  the  furtherance  of  laws 
passed  to  sustain  or  uphold  the  rebellion; 
when  they  were  not  usea  for  the  purpose  of 
oppressing  those  who  adhered  to  the  United 
States;  in  short,  when  the  decision  of  the 
court  could  not  from  the  nature  of  the  case  be 
influenced  by  the  existing  rebellion,  in  such 
case  the  action  and  judgment  of  the  court 
is  binding  on  the  parties  actually  within  the 
jurisdiction  of  the  court."  Cook  v.  Oliver, 
(1870)  1  Woods  (U.  S.)  437,  6  Fed.  Cas.  No. 
3,164.  See  also  Parks  v.  Coffey,  (1875)  52 
Ala,  42. 


4.  Contract  Made  in  Aid  of  Rebellion.  —  A  contract  made  in  aid  of  the  re- 
bellion is  void,  and  cannot  be  enforced  in  the  courts. 


Texas  v.  White,  (1868)  7  Wall.  (U.  S.) 
700;  Hanauer  v.  Doane,  (1870)  12  Wall. 
(U.  S.)  342;  Thorington  t?.  Smith,  (1868)  8 
Wall.  (U.  S.)  7;  Bibb  v.  County  Com'rs  Ct., 


(1870)  44  Ala,  119;  Chancely  t>.  Bailey, 
(1868)  37  Ga.  532;  Leak  t?.  Richmond 
County,  (1870)  64  N.  Car.  132;  Whitis  v. 
Polk,  (1872)   36  Tex.  602. 


5.  Contract  for  Payment  of  Confederate  Votes.  —  A  contract  for  the  payment 
of  Confederate  notes  made  during  the  rebellion,  between  parties  residing  within 
the  so-called  Confederate  states,  could  be  enforced  in  the  courts  of  the  United 
States. 


Thorington  v.  Smith,  (1868)  8  Wall.  (U. 
S.)  6,  wherein  the  court  said:  "While  the 
war  lasted,  however,  they  [Confederate  notes] 
had  a  certain  contingent  value,  and  were 
used  as  money  in  nearly  all  the  business 
transactions  of  many  millions  of  people. 
They  must  be  regarded,  therefore,  as  a  cur- 
rency, imposed  on  the  community  by  irre- 
sistible force.  It  seems  to  follow  as  a  neces- 
sary consequence  from  this  actual  supremacy 
of  the  insurgent  government,  as  a  belligerent, 
within  the  territory  where  it  circulated,  and 
from  the  necessity  of  civil  obedience  on  the 
part  of  all  who  remained  in  it,  that  this  cur- 
rency must  be  considered  in  courts  of  law  in 
the  same  light  as  if  it  had  been  issued  by  a 
foreign  government,  temporarily  occupying  a 
part  of  the  territory  of  the  United  States. 
Contracts  stipulating  for  payments  in  this 
currency  cannot  be  regarded  for  that  reason 
only  as  made  in  aid  of  the  foreign  invasion  in 
the  one  case,  or  of  the  domestic  insurrection 


in  the  other.  They  have  no  necessary  rela- 
tions to  the  hostile  government,  whether  in- 
vading or  insurgent.  They  are  transactions 
in  the  ordinary  course  of  civil  society,  and, 
though  they  may  indirectly  and  remotely  pro- 
mote the  ends  of  the  unlawful  government, 
are  without  blame,  except  when  proved  to 
have  been  entered  into  with  actual  intent  to 
further  invasion  or  insurrection.  We  cannot 
doubt  that  such  contracts  should  be  enforced 
in  the  courts  of  the  United  States,  after  the 
restoration  of  peace.,  to  the  extent  of  their 
just  obligation."  See  also  Mathews  v. 
Rucker,  (1874)  41  Tex.  636  [overruling  Vance 
t?.  Burtis,  (1873)  39  Tex.  88;  Dittmar  v. 
Myers,  (1873)  30  Tex.  295;  Sutton  v.  Sutton,. 
(1873)  39  Tex.  549;  Kyle  V.  House,  (1873) 
38  Tex.  155;  Lane  v.  Thomas,  (1873)  37  Tex. 
157;  Grant  !?.  Ryan,  (1873)  37  Tex.  37; 
Lacey  v.  Clements,  (1872)  36  Tex.  661;  Mc- 
Gar'fl.  Nixon,  (1872)  36  Tex.  289;  Scott  v. 
Atchison,  (1872)  36  Tex.  76;  Shepard  t\ 
?57  Yolume  JX, 
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Taylor,  (1872)  35  Tex.  774].  But  see  Thorn- 
burg  v.  Harris,  (1866)  3  Coldw.  (Term.)  157; 
Bailey  v.  Milner,  (1868)  1  Abb.  (U.  S.)  261, 
2  Fed.  Cas.  No.  740;  McCracken  V.  Poole, 
(1867)    10  La.  Ann.  350. 

"Transactions  between  individuals,  which 
would  be  legal  and  binding  under  ordinary 
circumstances,  cannot  be  pronounced  illegal 
and  of  no  obligation  because  done  in  conform- 
ity with  laws  enacted  or  directions  given  by 
the  usurping  power.  Between  these  extremes 
of  lawful  and  unlawful  there  is  a  large  variety 


of  transactions  to  which  it  is  difficult  to  ap- 
ply strictly  any  general  rule;  but  it  may  be 
safely  said  that  transactions  of  the  usurping 
authority,  prejudicial  to  the  interests  of  citi- 
zens of  other  states  excluded  by  the  insurrec- 
tion and  by  the  policy  of  the  national  govern- 
ment from  the  care  and  oversight  of  their 
own  interests  within  the  states  In  rebellion, 
cannot  be  upheld  in  the  courts  of  that  gov- 
ernment." Keppel  v.  Petersburg  R.  Co., 
(1868)  Chase  (U.  S.)  167,  14  Fed.  Cas.  No. 
7,722.  See  also  Thomas  v.  Taylor,  (1869)  42 
Miss.  651. 
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"The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures,  and  all  executive  and  judicial  offloers,  both  of  the 
United  States  and  of  the  several  states,  shall  be  bound  by  oath  or  affirmation, 
to  support  this  Constitution;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United  States," 

ffcertstas  Mandatory. —  The  provision  declaring  that  the  members  of  the  several 
state  legislatures  shall  be  bound  by  oath  or  affirmation  to  support  the  Constitu- 
tion must  be  complied  with. 

Thom&s  v.  Taylor,    (1S69)    42  Miss.   700,  proved  by  the  clause  which  requires  that  the 

overruling  Hill  v.  Boyland,   (1S66)   40  Miss.  members  of  the  state  legislatures,  and  all  ex- 

640,  holding  that  the  provision  was  intended  ecutive  and  judicial  officers  of  the  several 

to  be  merely  directory.     See  also  White  v.  states  (aa  well  as  those  of  the  general  govern- 

McKee,  (1867)  19  La.  Ann.  111.  ment),  shall  be  bound,  by  oath  or  affirmation, 

m  »m-     /^     -x'x  *•         *  xv     t-  •*  j    oi  *—  to  support  this  Constitution.    This  is  the  last 

w  The  Constitution  of   the  Lnited   States,  o    ,  £}Li~~  „i„,™  ^t  *uA  r\^a*;+,.+;~„   ^a  ;« 

with  all  the  powers  conferred  by  it  on  the  and  closing  clause  of  the  Constitution,  and  in- 

-_™Ti  ™Li™TJ    ™i  V^~^aLJa  k™  *vZ  serted  when  the  whole  frame  of  government, 

?F£L  ^Jj  S   2ij^1  JJf  ?.!  bce*  adopted  by  the  convention;  and  it  was 

?L^JT  wJit^.nf  S5?  Liw   in  in  that  &*>  *"d  with  these  powers,  that  the 

£2LT£J? ^1^    An^hKntip?;  Constitution  waa  submitted  to  the  people  of 

E%Z2Z?tT&  JXf^l^.JuE  ™lrJ  the  several  states  for  their  consideration  and 

to  preserve  it  in  full  force,  in  all  its  powers,  dedsion#-    Ableman  v.  Booth,  (1858)  21  How. 

and  to  guard  against  resistance  to  or  evasion  7u  sT  524? 

of  its  authority,  on  the  part  of  a  state,  is  K      °'' 


i  Chang*  t«t  May  Add  to  Oath. —  The  oath  which  may  be  exacted  —  that  of 
fidelity  to  the  Constitution  — -  is  prescribed,  and  no  other  can  be  required.  Yet 
the  legislature  may  superadd,  to  the  oath  directed  by  the  Constitution,  such 
other  oath  of  office  as  its  wisdom  may  suggest. 

ITCaUotk  v.  Maryland,  (1819)  4  Wheat  (U.  S.)  410. 
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ARTICLE  VII. 

"  The  ratification  of  the  conventions  of  nine  states,  shall  be  sufficient  for  the 
establishment  of  this  Constitution  between  the  states  so  ratifying  the  same." 

That  the  Constitution  Wont  into  Effect  on  March  4,  1789,  see  When  the  Constitu- 
tion Went  into  Effect,  8  Fed.  Stat.  Annot.  273. 

Dates  of  Ratification  by  the  Several  States.  —  On  March  4,  1789,  the  day  which  had 
been  fixed  for  commencing  the  operations  of  government  under  the  new  Con- 
stitution, it  had  been  ratified  by  the  conventions  chosen  in  each  state  to  consider 
it,  as  follows: 

Delaware.  —  December  7,  1787. 

Pennsylvania.  —  December  12,  1787. 

New  Jersey.  —  December  18,  1787. 

Georgia.  —  January  2,  1788. 

Connecticut.  —  January  9,  1788. 

Massachusetts.  —  February  6,  1788. 

Maryland.  —  April  28,  1788. 

South  Carolina.  —  May  23,  1788. 

New  Hampshire.  —  June  21,  1788. 

Virginia.  —  June  26,  1788. 

New  York.  —  July  26,  1788. 

North  Carolina.  —  The  President  informed  Congress  on  the  28th  of 
January,  1790,  that  North  Carolina  had  ratified  the  Constitution  November 
21,  1789. 

Rhode  Island.  —  The  President  informed  Congress  on  the  1st  of  June, 
1790,  that  Rhode  Island  had  ratified  the  Constitution  May  29,  1790. 

Vermont,  in  convention,  ratified  the  Constitution  January  10,  1789,  and 

was,  by  an  Act  of  Congress  approved  February  19,   1791,  "  received  and 

admitted  into  this  Union  as  a  new  and  entire  member  of  the  United  States." 
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AMENDMENT  I. 

"  Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof." 1 

Fot  a  Limitation  on  the  states.  —  The  Constitution  makes  no  provision  for  protect- 
ing the  citizens  of  the  respective  states  in  their  religious  liberties;  this  is  left 
to  the  state  constitutions  and  laws.  Nor  is  there  any  inhibition  imposed  by 
the  Constitution  of  the  United  States  in  this  respect  on  the  states. 

Permoli  v.  Municipality  No.   1,    (1845)    3  How.  (U.  S.)  410,  434;  Barron  v.  Baltimore, 

How.   (U.  S.)   609.  (1833)   7  Pet.    (U.  S.)    243,  247;  Livingston 

t>.  Moore,   (1833)   7  Pet.   (U.  S.)   551;  U.  S. 

That  this  amendment  is  not  a  limitation  v.  Rhodes,  (1800)  1  Abb.  (U.  S.)  28,  27  Fed. 

on  the  powers  of  the  state,  see  also  the  fol-  Cas.   No.   16,151;   U.   S.   v.  Hall,    (1871)    3 

lowing  cases:  Chicago  Leg.  N.  260,  26  Fed.  Cas.  No.  15,282. 

United  States.  —  Ohio  v.  Dollison,   (1904)  Connecticut.  —  Colt    v.    Eves,     (1837)     12 

194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  176  Conn.  251;  State  r.  Phelps,  Super.  Ct.  llart- 

U.    S.    87,   affirming    (1897)    51    Neb.    581;  ford  County,  Sept.  T.  1816. 

Brown  v.  New  Jersey,  (1899)   175  U.  S.  174;  Illinois.  —  Keith  t>.  Henkleman,  (1898)  173 

Brown   r.    Walker,    (1896)     161    U.    S.    606,  111.  143. 

affirming  (1895)   70  Fed.  Rep.  46;  Mononga-  New  York.  —  Murphy  v.  People,   (1824)   2 

hela  Nav.  Co.  v.  U.  S.,  (1893)  148  U.  S.  324;  Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 

McElvaine  V.  Brush,   (1891)    142  U.  S.  158;  2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 

Eilenbecker  v.  Plymouth  Countv,  (1890)   134  York,   (1831)  8  Wend.   (N.  Y.)   85,  100. 

U.  S.  34;  Spies  v.  Illinois,  (1887)   123  U.  S.  Rhode  Island.  —  State  v.  Paul,  (1858)  5  R. 

131.  166;  Edwards  v.  Elliott,  (1874)  21  Wall.  I.  185,  196;  State  v.  Keeran,  (1858)   5  R.  I. 

(U.    S.)    552,  557;    Fox   ».   Ohio,    (1847)    5  497;  In  re  Fitepatrick,   (1888)    16  R.  I.  60. 

Incorporation,  and  Appropriation  for  Hospital,  of  Koligiont  Society.  —  An  Act  of  Congress 
chartering  a  corporation  for  the  purpose  of  opening  and  keeping  a  hospital 
in  the  city  of  Washington  for  the  care  of  such  sick  and  invalid  persons  as 

*  The  first  ten  amendments  were  submitted  to  the  several  states  by  a  joint  resolution  of 
Congress,  adopted  on  September  25,  1789,  under  a  preamble  reciting:  "The  conventions  of 
a  number  of  the  states  having  at  the  time  of  their  adopting  the  Constitution  expressed  a 
desire,  in  order  to  prevent  misconstruction  or  abuse  of  its  powers,  that  further  declaratory 
and  restrictive  clauses  should  be  added:  And  as  extending  the  ground  of  public  confidence 
in  the  government  will  best  insure  the  beneficent  ends  of  its  institution."  1  U.  S.  Stat,  at  L. 
97.  They  were  ratified  by  the  following  states,  and  the  notifications  of  ratification  by  the 
governors  thereof  were  successively  communicated  by  the  President  to  Congress:  New  Jersey, 
November  20,  1789;  Maryland,  December  19,  1789;  North  Carolina,  December  22,  1789;  South 
Carolina,  January  19,  1790;  Netr  Hampshire,  January  25,  1790 ;.  Delate  are,  January  28,  1790; 
Pennsylrania,  March  10,  1790;  Nett  York,  March  27,  1790;  Rhode  Island,  June  15,  1790; 
Vermont,  November  3,  1791,  and  Virginia,  December  15,  1791.  There  is  no  evidence  on  the 
journals  of  Congress  that  the  legislatures  of  Connecticut,  Georgia,  and  Massachusetts  ratified 
them. 

There  were  twelve  articles  proposed,  the  first  two  of  which  failed  of  adoption.  The  two 
rejected  read  as  follows:  "  Art.  I.  After  the  first  enumeration  required  by  the  first  article  of 
the  Constitution,  there  shall  be  one  representation  for  everv  thirty  thousand,  until  the  num- 
ber shall  amount  to  one  hundred,  after  which  the  proportion  shall  be  so  regulated  by  Con- 
gress, that  there  shall  be  not  less  than  one  hundred  representatives,  nor  less  than  one  repre- 
sentative for  every  forty  thousand  persons,  until  the  number  of  representatives  shall  amount 
to  two  hundred;  after  which  the  proportion  shall  be  so  regulated  by  Congress,  that  there 
shall  not  be  less  than  two  hundred  representatives,  nor  more  than  one  representative  for 
every  fifty  thousand  persons.  Art.  II.  No  law  varying  the  compensation  for  the  services  of 
the  senators  and  representatives  shall  take  effect,  until  an  election  of  representatives  shall 
have  intervened." 
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may  place  themselves  under  the  treatment  and  care  of  the  corporation,  and 
an  appropriation  by  Congress  for  the  purpose  of  aiding  such  hospital  in 
carrying  out  the  provisions  of  an  agreement  entered  into  between  the  com- 
missioners of  the  district  and  the  directors  of  the  hospital,  do  not  conflict  with 
this  provision  from  the  mere  fact  that  tha  members  of  the  corporation  are 
members  of  a  monastic  order  or  sisterhood  of  the  church. 

Bradfiejd  v.  Roberts,  (1899)  175  U.  S.  295,  affirming  (1896)  IS  App.  Ou.  (DO.)  465. 

i  Eoeleiiaitieal  Government  Hot  Subject  to  Judicial  Eeview.  —  In  this  country  the  full 
and  free  right  to  entertain  any  religious  belief,  to  practice  any  religious  prin- 
ciple, and  to  teach  any  religious  doctrine  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not  infringe  personal  rights,  is  conceded 
to  all.  The  law  knows  no  heresy,  and  is  committed  to  the  support  of  no  dogma, 
the  establishment  of  no  sect  The  right  to  organize  voluntary  religious  associa- 
tions to  assist  in  the  expression  and  dissemination  of  any  religious  doctrine, 
and  to  create  tribunals  for  the  decision  of  controverted  questions  of  faith 
within  the  association,  and  for  the  ecclesiastical  government  of  all  the  indi- 
vidual  members,  congregations,  and  officers  within  the  general  association,  is 
unquestioned.  All  who  unite  themselves  to  6uch  a  body  do  so  with  an  implied 
consent  to  this  government,  and  are  bound  to  submit  to  it.  But  it  would  be  a 
vain  consent  and  would  lead  to  total  subversion  of  such  religious  bodies,  if  any 
one  aggrieved  by  one  of  their  decisions  could  appeal  to  the  secular  courts  and 
have  them  reversed.  It  is  of  the  essence  of  these  religious  unions,  and  of  their 
right  to  establish  tribunals  for  the  decisions  of  questions  arising  among  them* 
selves,  that  those  decisions  should  be  binding  in  all  cases  of  ecclesiastical 
cognizanee,  subject  only  to  such  appeals  as  the  organism  itself  provides  for. 
Watson  v.  Jones,  (1871)  13  Wall.  (U.  S.)  729. 

Polygamy  is  not  under  the  protection  of  the  constitutional  guaranty  of  religious 
freedom. 

'      Church  of  Jesus  Christ  t?.  U.  6.,  (1890)  136  suffer  the   civil   magistrate   to   intrude  his 

U.  8.  49.  powers  into  the  field  of  opinion,  and  to  re- 
strain the  profession  or  propagation  of  prin- 

One  indicted  for  polygamy  cannot  set  up  ciples  on  supposition  of  their  ill  tendency,  f« 

this  amendment  as  a  defense.    Reynolds  v.  U.  a  dangerous  fallacy  which  at  once  destroys 

8.,   (1878)    98  U.  S.   163,  in  which  case  the  all  religious  liberty,"  it  is  declared  "that  it 

court  said  that  the  word  "  religion  "  is  not  is  time  enough  for  the  rightful  purposes  of 

defined  in  the  Constitution.     In  giving  the  civil  government  for  its  officers  to  interfere 

history  of  the  adoption  of  this  amendment,  when  principles  break  out  into  overt  acta 

the  court,  as  an  aid  to  its  interpretation,  re-  against   peace   and   good   order.'9     In  these 

f erred  to  the  Act  of  Virginia  **'  establishing  two  sentences  is  found  the  true  distinction 

religious  freedom "  in  which  religious  free-  between  what  properly  belongs  to  the  church 

dom  is  defined,  and  after  a  recital  "  that  to  and  what  to  the  state. 

A  Territorial  Statute  which  "  provides  that  no  person  is  entitled  to  register 
or  vote  at  any  election  -who  is  €  a  member  of  any  order,  organization,  or  associa- 
tion which  teaches,  advises,  counsels;  or  encourages  its  members*  devotees,  op 
any  other  person  to  commit  the  crime  of  bigamy  or  polygamy,  or  any  other 
crime  defined  by  law,  as  a  duty  arising  or  resulting  from  membership  in  such 
order,,  organization,  or  association,  or  which  practices  bigamy  or  polygamy  o* 
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Amendment  I. 


plural  or  celestial  marriage  as  a  doctrinal  rite  of  such  organization,'  "  is  not  a 
law  respecting  an  establishment  of  religion,  in  violation  of  this  amendment 


Davis  v.  Beason,  (1890)  133  U.  S.  342, 
wherein  the  court  said:  "The  first  amend- 
ment to  the  Constitution,  in  declaring  that 
Congress  shall  make  no  law  respecting  the 
establishment  of  religion,  or  forbidding  the 
free  exercise  thereof,  was  intended  to  allow 
every  one  under  the  jurisdiction  of  the  United 
States  to  entertain  such  notions  respecting 
his  relations  to  his  Maker  and  the  duties 
they  impose  as  may  be  approved  by  his  judg- 
ment and  conscience,  and  to  exhibit  his  senti- 
ments in  such  form  of  worship*  as  he  may 
think  proper,  not  injurious  to  the  equal  rights 
of  others,  and  to  prohibit  legislation  for  the 
support  of  any  religious  tenets,  or  the  modes 


of  worship  of  any  sect.  The  oppressive  meas- 
ures adopted,  and  the  cruelties  and  punish- 
ments inflicted,  by  the  governments  of  Europe 
for  many  ages,  to  compel  parties  to  conform 
in  their  religious  beliefs  and  modes  of  wor- 
ship to  the  views  of  the  most  numerous  sect, 
and  the  folly  of  attempting  in  that  way  to 
control  the  mental  operations  of  persons,  and 
enforce  an  outward  conformity  to  a  pre- 
scribed standard,  led  to  the  adoption  of  the 
amendment  in  question.  It  was  never  in- 
tended or  supposed  that  the  amendment  could 
be  invoked  as  a  protection  against  legislation 
for  the  punishment  of  acts  inimical  to  the 
peace,  good  order,  and  morals  of  society." 
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AMENDMENT  I. 

"  Congress  shall  make  no  law    *    *    *    abridging  the  freedom  of  speech,  or  of 
the  press." 

Tnat  This  Amendment  If  Hot  a  Limitation  on  the  States,  see  supra,  p.  241. 

Hot  Intended  for  Protection  of  Alieni.  —  The  rights  guaranteed  by  these  provisions 
belong  only  to  persons  who  are  citizens  of  the  United  States,  and  cannot  be 
asserted  in  favor  of  persons  who  seek  to  gain  admission  to  this  country  but  are 
excluded  by  the  statute  regulating  the  admission  of  aliens  and  excluding 
anarchists. 

U.  S.  v.  Williams,  (1904)    194  U.  S.  292. 

11  The  President  Has  the  flame  Freedom  of  Speech  which  the  Constitution  guarantees 
to  every  American  citizen."  + 

Trial  of  Andrew  Johnson,  178. 

Publication  of  Libels  or  Indecent  Articles.  —  The  freedom  of  speech  and  of  the  press 

does  not  permit  the  publication  of  libels,  blasphemous  or  other  indecent  articles, 

or  other  publications  injurious  to  morals  or  private  reputation. 

Robertson  r.   Baldwin,    (1897)    165   U.   S.  immemorial    been    subject   to    certain   well- 

281,  wherein  the  court  said:      'The  law  is  recognized  exceptions  arising  from  the  neces- 

perfectly  well  settled  that  the  first  ten  amend-  sities  of   the  case.     In   incorporating  these 

ments  to  the  Constitution,  commonly  known  principles  into  the  fundamental  law  there  was 

as  the  Bill  of  Rights,  were  not  intended  to  lay  no  intention  of  disregarding  the  exceptions, 

down  any  novel  principles  of  government,  but  which  continued  to  be  recognized  as  if  they 

simply  to  embody  certain  guaranties  and  im-  had    been    formally    expressed."      See    also 

munities  which  we  had  inherited  from   our  Arnold  r.  Clifford,  (1835)   2  Sunra.  (U.  S.) 

English  ancestors,  and  which  had  from  time  238,  1  Fed.  Cas.  No.  555. 

Prohibiting  Mailing  Obaoane  Paper.  —  An  Act  of  Congress  making  it  an  offense 
to  mail  an  obscene  paper  does  not  contravene  this  amendment. 

Harman  t>.  U.  S.,  (1892)  50  Fed.  Rep.  921,  affirming  U.  S.  ».  Harmon,  (1891)  45  Fed.  Rep. 

Prohibiting  Mailing  Hewspeper  Containing  Advortiaomoat  of  Lottery.  —  A  statute  under 
which  an  indictment  is  framed,  charging  the  offense  of  mailing  a  newspaper 
containing  an  advertisement  of  a  state  lottery,  is  not  obnoxious  to  this  pro- 
vision which  forbids  Congress  passing  any  law  abridging  the  freedom  of  the 
press ;  "  the  circulation  of  newspapers  is  not  prohibited,  but  the  government 
declines  itself  to  become  an  agent  in  the  circulation  of  printed  matter  which 
it  regards  as  injurious  to  the  people." 

In  rr  Rapier.  (1892)  143  U.  S.  132.  See  also  Horner  v.  U.  &,  (1892)  143  TJ.  &  213; 
Horner  r.  U.  S.  (1892)  143  17.  S.  570. 

Preeiaitimg  ftottaiting  PotMenl  Con trftotieaa.  —  An  Act  of  Congress  providing  "  that 
no  person  shall,  in  any  room  or  building  occupied  in  the  discharge  of  official 
duties  by  any  officer  or  employee  of  the  Fnited  States  mentiov^l  i?i  tMs  Act, 
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or  in  any  navy  yard,  fort,  or  arsenal,  solicit  in  any  manner  whatever,  or 

receive  any  contribution  of  money  or  any  other  thing  of  value  for  any  political 

purpose  whatever,"  is  not  invalid  when  construed  as  prohibiting  any  person 

from  soliciting  aid  from  any  other  person,  whether  an  officer  or  employee  of 

the  government  or  not,  under  the  circumstances  and  in  the  places  mentioned 

in  the  statute. 

U.  8.  v.  Newton,  (1891)  20  D.  C.  227. 
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"  Congress  shall  make  no  law  *  *  *  abridging  *  *  *  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  government  for  a  redress  of 
grievances." 

Not  a  Limitation  on  the  states. —  This  amendment,  like  the  others  proposed  and 

adopted  at  the  same  time,  was  not  intended  to  limit  the  powers  of  the  state 

governments  in  respeot  to  their  own  citizens,  but  to  operate  upon  the  national 

government  alone.    They  left  the  authority  of  the  states  just  where  they  found 

it  and  added  nothing  to  the  already  existing  powers  of  the  United  States. 

U.  S.  v.  Cruikshank,  (1875)   92  U.  S.  552,  fore,  the  people  must  look  to  the  states.    The 

wherein  the  court  said :    "  This   amendment  power  for  that  purpose  was  originally  placed 

assumes   the  existence  of   the  right   of   the  there,  and  it  has  never  been  surrendered  to 

people  to  assemble  for  lawful  purposes,  and  the  United  States.    Affirming  (1874)  1  Woods 

protects  it  against  encroachment  by  Congress.  (U.  S.)  308,  25  Fed.  Cas.  No.  14,897. 
The  right  was  not  created  by  the  amendment; 

neither  was  its  continuance  guaranteed,  ex-  That  this  amendment  is  not  a  limitation 
cept   as    against    congressional    interference.  on  the  states,  see  also  supra,  p.  241. 
For  their  protection  in  its  enjoyment,  there- 
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MA  well  rtgftlated  militia,  being  necessary  to  the  security  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed." 

Vet  a  liftftftttta  «n  taefiatee,  —  This  amendment  is  a  limitation  only  upon  the 
power  of  Congress  and  the  national  government,  and  not  upon  that  of  the 
states,  and  cannot  be  made  to  apply  to  a  state  statute  which  forbids  bodies  of 
men  to  associate  together  as  military  organizations  or  to  drill  or  parade  with 
arms  in  cities  and  towns  unless  authorized  by  law. 

Missouri.  — State  v.  Wilforth,  (1881)  74 
Mo.  528;  State  v.  Shelby,  (1886)  00  Mo.  304. 

New  York.—  Murphy  v.  People,   (1824)   2 
Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
•  2  Cow.  (N.  Y.)  819,  note;  Livingston  t\  New- 
York,  (1831)  8  Wend.  (N.  Y.)  100. 

North  Carolina.  —  State  t\  Newsom, 
(1844)  5  IrexL  L.  (27  N.  Car.)  250. 

Rhode  Island.  —  State  v.  Paul,  (1858)  5 
R.  I.  185,  196;  State  v.  Keeran,  (1858)  5 
R.  I.  497;  In  re  Fitzpatrick,  (1888)  15  R.  I. 
60. 

Tennessee.  —  Andrews  v.  State,  (1871)  3 
Heisk.  (Tenn.)  165. 

The  right  of  "bearing  arms  for  a  lawful 
purpose"  is  not  a  right  granted  by  the  Con- 
stitution. Neither  is  it  in  any  manner  de- 
pendent upon  that  instrument  for  its  ex- 
istence. This  amendment  declares  that  it 
shall  not  be  infringed;  but  this  means  no 
more  than  that  it  shall  not  be  infringed  by 
Congress.  This  is  one  of  the  amendments  that 
has  no  other  effect  than  to  restrict  the  powers 
of  the  national  government,  leaving  the  peo- 
ple to  look  for  their  protection  against  any 
violation  by  their  fellow  citizens  of  the  rights 
it  recognizes,  to  the  powers  which  relate  to 
merely  municipal  legislation  not  surrendered 
or  restrained  by  the  Constitution  of  the 
United  States.  U.  S.  v.  Cruikshank,  (1875) 
92  U.  S.  553,  affirminq  (1874)  1  Woods  (U. 
S.)  308,  25  Fed.  Caa.  No.  14,897. 


ftresser  t?.  Blinds,   (1886)   116  TJ.  S.  252. 

That  tWs  amendment  is  not  a  limitation 
en  the  powers  of  the  state,  see  the  following 
eaaes; 

United  States.  —  Ohio  I?.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  176 
IT.  &  87,  affirming  (1897)  51  Neb.  581;  Brown 
t\  New  Jersey,  (1899)  175  U.  S.  174}  Brown 
V.  Walker,  (1896)  161  U.  S.  606,  affirming 
(1895)  70  Fed.  Rep.  46;  Monongahela  Nav. 
Co.  V.  U.  S^  (1S99)  148  U.  S.  324;  McElvaine 
17.  Brush,  (1891)  142  U.  S.  158;  Eilenbecker 
v.  Plymouth  County,  (1890)  134  U.  S.  34; 
Spies"  v.  Illinois,  (1887)  123  U.  S.  131,  166; 
Edwards  v.  Elliott,  (1874)  21  Wall.  (U.  S.) 
662,  657;  Fox  v.  Ohio,  (1847)  5  How.  (U.  S.) 
410,  434;  Barron  17.  Baltimore,  (1833)  7  Pet. 
(U.  S.)  243,  247;  Livingston  v.  Moore,  (1833) 
7  Pet.  (U.  S.)  551;  Arkansas  v.  Kansas,  etc., 
Coal  Co.,  (1899)*  96  Fed.  Rep.  353,  reversed 
and  remanded  with  direction  to  remand  to  the 
state  court  on  the  ground  of  improper  re- 
moval therefrom,  (1901)  183  U.  S.  185;  U.  S. 
V.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 
Cae.  No.  16,151;  U.  S.  v.  Hall,  (1871)  3  Chi- 
cago Leg.  N.  260,  26  Fed.  Cas.  No.  15,282. 

Arkansas.  —  Fife  v.  State,  (1876)  31  Ark. 
455. 

Connecticut.  —  Colt  v.  Eves,  (1837)  12 
Conn.  251 ;  State  v.  Phelps,  Super.  Ct.  Hart- 
ford County,  Sept.  T.  1816. 

Illinois.  —  Keith  v.  Henkleman,  (1898)  173 
HI.  143. 


This  Clans*  Declares  a  General  Bight,  leaving  it  far  other  more  specific  constitu- 
tional provision  or  to  legislation  to  provide  for  the  preservation  and  practical 
security  of  such  right>  and  for  influencing  and  governing  the  judgment  and 
conscience  of  all  legislators  and  magistrates,  who  are  thus  required  to  recognize 
and  respect  such  rights. 

Opinion  of  Justices,  (1859)  14  Gray  (Mass.)  620. 

The  Ward  "Anas,"  in  the  connection  we  find  it  in  the  Constitution,  of  the 
United  States,  refers  to  the  arms  of  a  militiaman  or  soldier,  and  the  word  is 
used  in  its  military  sense.  The  arms  of  the  infantry  soldier  are  the  musket 
and  bayonet;  of  cavalry  and  dragoons,  the  sabre,  holster  pistols,  and  carbine; 

247  Volume  IX. 


Amendment  II.  CONSTITUTION.  Bight  to  Bear  Arms. 

of  the  artillery,  the  field  piece,  siege  gun,  and  mortar,  with  side  arms.  The 
terms  dirks,  daggers,  slungshots,  sword  canes,  brass  knuckles,  and  bowie  knives 
belong  to  no  military  vocabulary.  Were  a  soldier  on  duty  found  with  any 
of  these  things  about  his  person,  he  would  be  punished  for  an  offense  against 
discipline. 

English  v.  State,  (1872)  35  Tex.  476.  of  warfare  to  be  used  by  the  militia,  such  as 

swords,  guns,  rifles,  and  muskets  —  arms  to 

The  keeping  and  bearing  of  arms,  which  at  be   used    in    defending  the   state   and   civil 

the  date  of  the  amendment  was  intended  to  liberty  —  and  not  to   pistols,   bowie   knives, 

be  protected  as  a  popular  right,  was  not  such  brass  knuckles,  billies,  and  such  other  wea- 

as  the  common  law  condemned,  but  was  such  pons    as   are    usually   employed    in   brawls, 

a  keeping  and  bearing  as  the  public  liberty  street  fights,  duels,  and  affrays,  and  are  only 

and   its   preservation   commended  as  lawful,  habitually  carried  by  bullies,  blackguards,  and 

and  worthy  of  protection.    So,  also,  in  regard  desperadoes,  to  the  terror  of  the  community 

to  the  kind  of  arms  referred  to  in  the  amend-  and  the  injury  of  the  state.    State  v.  Work- 

nient,  it  must  be  held  to  refer  to  the  weapons  man,  ( 1891 )  35  W.  Va.  372. 

Prohibiting  Carrying  Oonoealed  Weapons.  —  The  right  of  the  people  to  keep  and  bear 
arms  is  not  infringed  by  laws  prohibiting  the  carrying  of  concealed  weapons. 

Robertson  v.  Baldwin,    (1897)    165  U.  S.      the  peace  of  society.    State  t>.  Jumel,  (1858) 
281.  13  La.  Ann.  399;  State  t>.  Buzzard,  4  Ark.  18; 

A  state  statute  prohibiting  the  carrying  of  £*£  *  ®£^<18  fA  *  G*  t^'a^  JS° 

concealed  weapons  does  not  infringe  the  right  £*■*•  *  *^lir'l  fJJSPlfJ*-  £?' n*V 

of  the  people  to  bear  arms.    It  is*a  measure  ^nglis **  ^   U  872)   35  Tex.  475;  Cock- 

~$  ^i;L   ^~vu;u;*;„„  ««i«  «  m.«t:m.i_..  —~j~  mm  v.  btate,  (1859)  24  lex.  394,  as  to  carry- 

of  police,  prohibiting  only  a  particular  mode  .      ^    .    ^        ^  * 

of  bearing  arms  which  is  found  dangerous  to         ®  •*"»«>  *«"«=  "*  «»S5«. 
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AMENDMENT  III. 

"  No  soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without  the  consent 
of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law." 


AMENDMENT  IV. 


"  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no  war- 
rants shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 

I.  Not  a  Limitation  on  the  States,  249. 

II.  Affirmation  of  Common-law  Principles,  250. 

III.  Applicable  to  Criminal  Cases  Only,  250. 

IV.  Limitation  on  Territories,  250. 

V.  Protection  of  Resident  Aliens,  250. 
VI.  "  Unreasonable  Searches  and  Seizures,"  251. 

1.  Reasonableness  of  Search  a  Judicial  Question,  251. 

2.  Search  Warrant  Against  an  Individual,  251. 

3.  Opening  Letters  and  Papers  in  the  Mail,  251. 

4.  Compulsory  Production  of  Books  and  Papers,  25 1. 

5.  Compelling  Interstate  Corporations  to  Produce  Contracts,  253. 

6.  Seizure  and  Forfeiture  of  Vessels,  253. 

7.  Requiring  Witness  to  Testify  Before  Senate  as  to  Business  Transaction, 

253- 

8.  Use  of  Papers  Illegally  Obtained  as  Evidence,  253.        ' 

VII.  Arrest  Is  Exclusively  a  Judicial  Proceeding,  254. 
VIII.  "  Upon  Probable  Cause,  Supported  by  Oath  or  Affirmation," 
254. 

1.  Necessity  of  Showing  Probable  Cause \  254. 

2.  Affidavit  Must  Be  Made  upon  Knowledge  of  Affiant,  254. 

IX,  Taking  Away  Right  of  Action  for  Violation  of  Rights,  255. 

L  Hoi  a  Limitatioh  oh  the  State*  —  This  amendment  has  no  application 
to  state  process. 

Smith  v.  Maryland,  (1855)  18  How.  (U.  affirming  (1895)  70  Fed.  Rep.  46;  Mononga- 
8.)  71.  hela  Nav.  Co.  t\  U.  S.,  (1893)   148  U.  S.  324; 

McElvaine  r.  Brush,   (1891)    142  U.  S.   158; 

That  thia  amendment  is  not  a  limitation  Eilenbeckcr  v.  Plymouth  County,  (1890)  134 
on  the  powers  of  the  states,  see  also  the  fol-  U.  S.  34;  Spies  v.  Illinois,  (1887)  123  IT.  S. 
lowing  cases:  131,  166;  Edwards  r.  Elliott,  (1874)  21  Wall. 

United  States.  —  Ohio  v.  Dollison,  (1904)  (U.  S.)  552,  557;  Fox  v.  Ohio,  (1847)  5  How. 
104  U.  S.  447;  Bollnr.  Nebraska,  (1900)  176  (IT.  S.)  410,  434;  Barron  v.  Baltimore, 
XJ.  S.  87,  affirming  (1897)  51  Neb.  581;  (1833)  7  Pet.  (U.  S.)  243,  247;  Livingston 
Brown  V.  New  Jersey,  (1899)  175  U.  S.  174;  r.  Moore.  (1833)  7  Pet.  (U.  S.)  551;  Kansas 
Brown   t>.   Walker,    (1896)    161   U.    S.    606,       r.  Bradley,  (1885)  26  Fed.  Rep.  289;  U.  S.  r. 
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Rhodes,   (1866)    1  Abb.   (U.  S.)  28,  27  Fed.  Louisiana.  —  GuiWotte    v.    New    Orleans, 

Caa.   No.    16,151;    U.   S.   v.  Hall,    (1871)    3  (1857)   12  La.  Ann.  434. 

Chicago  Leg.  N.  260,  26  Fed.  Cas.  No.  15,282;  New  York.  —  Murphy  v.  People,   (1824)  2 

U.  S.  v.  Crosby,    (1871)    1  Hughes    (U.  S.)  Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 

448,  25  Fed.  Cas.  No.  14,893.  2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 

Connecticut.  —  Colt    v.    Eves,     (1837)     12  York,  (1831)  8  Wend.  (N.  Y.)  85,100. 

Conn.  251;  State  v.  Phelps,  Super.  Ct.  Hart-  Rhode  Island.  — State  v.  Paul,  (1858)  6  R. 

ford  County,  Sept.  T.  1816.  I.  185,  196;  State  v.  Keeran,  (1868)  5K.L 

Illinois.  — Keith  t>.  Henkleman,  (1898)  173  497;  In  re  Fitzpatrick,  (MM*)  1*  R.  1.  *& 

111.  143.  South     Carolina.  —  State     «.     Atkinson, 

Kentucky.  — Beed  v.  Rice,   (1829)   2  J.  J.  (1893)  40  S.  Car.  370. 

Marsh.  (Ky.)  45.  South  Dakota.  —  State  v.  Brennan,  (1891) 

2  S.  Dak.  388. 

IX  Affibmatioh  of  Commoh-law  Pbihciples.  —  With  the  adoption  of  this 
amendment  principles  established  at  the  common  law  became  reaffirmed  in  the 
Constitution. 

U.  &  v.  Three  Tons  Coal,  (1875)  6  Bigs.  (U.  S.)  379,  28  Fed*  Caa,  Be.  10£1& 

HL  Applicable  to  Ceiminai  Cases  Ohlt.  —  A  distress  warrant  issued  by 

the  solicitor  of  the  treasury  under  an  Act  of  Congress  is  not  forbidden  by  this 

article  because  issued  without  the  support  of  an  oath  or  affirmation.     This 

article  has  no  reference  to  civil  proceedings  for  the  recovery  of  debts  of  which 

a  search  warrant  is  not  made  part*    The  process  in  this  case  is  termed  in  the 

Act  of  Congress  a  warrant  of  distress.     The  name  bestowed  upon  it  catinot 

affect  its  constitutional  validity. 

Murray  v.  Hoboken  Land,  etc,  Co.,  (1855)  able  search  and  seizure'  within  the  meaning 

18  How.    (U.  S.)   274.     See  also  Matter  of  of  the  Fourth  Amendment.  And  we  nave  been 

Meador,  (1860)   1  Abb.  (U.  S.)  317,  16  Fed.  unable  to  perteWe  thai  the  weuMte  oi  a  tota's 

Cas.  No.  9,375.  private  books  and  papers  io  be  used  in  evi- 

There  is  an  intimate  relation  between  the  SS^JE!^ 

Fourth  and  Fifth  Amendments.    "  They  throw  EEJf^ES  «  it  «     nS^Tiafttf 

great  light  on  each  other.    For  the  « unreason-  ^HLrJ^TT   k»  lui  TSJiai  *4 IF £ 

able  searches  and  seizures  '  condemned  in  the  g*J  "!£"%?'  %!'  !K%£™  l     fiS* 

Fourth  Amendment  are  almost  always  made  ?SLf%  u?'**?^  ^ 

for  the  purpose  of  compelling  a  man  to  give  %         j  v       o.  roz. 

evidence  against  himself,  which  in  criminal  This  amendment,  like  the  clause  in  the  Fifth 

cases  is  condemned  in  the  Fifth  Amendment;  Amendment,  that  no  person  "shall  be  com- 

and  compelling  a  man  '  in  a  criminal  case  to  pelled  in  any  criminal  case  to  be  a  witness 

be  a  witness  against  himself/  which  is  con-  against  himself,**  fs  applicable  to  criminal 

demned  in  the  Fifth  Amendment,  throws  light  cases  only.    In  re  gtedoae,  { 1S7I)   1  8awy. 

on  the  question  as  to  what  is  an  'unreason-  (U.  S.)  605,  23  Fed.  Caa  Nov  19,648. 

IV.  Limitation  oh  Tebbitorib&  —  This  clause  stands  as  a  limitation  of  the 
power  of  the  territorial  legislature. 

Peacock  ».  Pratt,  (C.  C.  A.  1903)  121  Fed.  limitation  npon  their  fcgislfttfoii  tad  atari*. 
Rep.  778.  To  hold  this  amendment  a  restriction  upon 

Congress  and  yet  not  a  restriction  upon  a 

This  amendment  is  not  only  a  limitation  government  created  by  Congresa,  wwrid  be  a 
upon  the  power  of  the  United  States  courts,  contradiction  of  terms.  Territory  v.  Cutlnola, 
but  is  operative  in  the  territories,  and  is  a       (1887)  4  N.  Mex  160. 

V.  PEOTECTIOH  of  Essidiht  Au»&  —  Aliens  while  in  the  United  States 
are  entitled  to  the  benefits  of  constitutional  guaranties,  which  are  not  confined 
to  citizens,  as  affecting  liberties  and  property.  Opening  envelopes  of  Chinese 
persons  and  taking  letters  from  them,  for  use  in  deportation  proceedings,  «  a 
seizure  of  papers  that  is  unreasonable,  and  contrary  to  the  spirit  of  this  amend- 
ment 

U.  S.  v.  Wong  Quong  Wong,  (1899)  94  Fed.  Rep.  832. 
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Vt  "  TTntEAfloVABlt  BSABCHSi  jjtb  BstziTftls"  —  1.  Reasonableness  of  Search 
a  Judicial  QntftioiL  —  The  question  whether  a  seizure  or  a  search  is  unreasonable 
in  the  language  of  the  Constitution  is  a  judicial  and  not  a  legislative  question; 
but  in  determining  whether  a  seizure  is  or  is  not  unreasonable,  all  of  the  circum- 
stances under  which  it  is  made  must  be  looked  to. 

Mason  v.  Rollins,  (1869)  2  Bias.  (U.  S.)  99,  16  Fed.  Cas.  No.  9,252. 

3.  Search  Warrant  Against  aa  Individual  —  There  is  no  prohibition  against 
the  issuance  of  a  search  warrant  of  the  person  of  an  individual  in  a  proper  case. 

Collins  v.  Lean,  (1885)  68  Cal.  288.  * 

8.  Opening  Letters  and  Papers  in  the  Hail.  —  Whilst  in  the  mail,  papers  can 
only  be  opened  and  examined  under  like  warrant,  issued  upon  similar  oath  or 
affirmation,  particularly  describing  the  thing  to  be  seized,  as  is  required  when 
papers  are  subjected  to  search  in  one's  own  household.  No  law  of  Congress  can 
place  in  the  hands  of  officials  connected  with  the  postal  service  any  authority 
to  invade  the  secrecy  of  letters  and  such  sealed  packages  in  the  mail;  and  ail 
regulations  adopted  as  to  mail  matter  of  this  kind  must  be  in  subordination  to 
the  great  principle  embodied  in  the  Fourth  Amendment  of  the  Constitution. 

Est  p.  Jackson,  ( 1877 )  96  U.  S.  783.  See  are  seised  by  a  local  postmaster,  without  war- 
also  Commerford  1>.  Thompson,  (1880)  1  Fed.  rant>  and  marked  "Fraudulent,"  and  re- 
Hep.  417.  turned  to  the  dead-letter  office,  to  be  there  dis- 
posed of  as  other  dead  matter  under  the  laws 

Letters  and  papers  seised  by  local  post-  and  regulations,  this  clause  of  the  Constitu- 

master.—  When,  under  an  order  of  the  post-  tion  has  been  violated.    Hoover  v.  McChesney, 

master-general,  sealed  letters  and  packages  (1S97)  SI  Fed.  Rep.  472. 

4.  Compulsory  Production  of  Books  and  Papers.  —  Suits  for  penalties  and  for- 
feitures incurred  by  the  commission  of  offenses  against  the  law  are  of  a  quasi- 
criminal  nature,  and  are  within  the  reason  of  criminal  proceedings  for  all  the 
purposes  of  the  Fourth  Amendment,  and  of  that  provision  of  the  Fifth  Amend- 
ment which  declares  that  no  person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself;  and  a  compulsory  production  of  the  private 
books  and  papers  of  the  owner  of  goods  sought  to  be  forfeited  in  such  a  suit  is 
compelling  him  to  be  a  witness  against  himself  within  the  meaning  of  the 
Fifth  Amendment,  and  is  the  equivalent  of  a  search  and  seizure  —  and  an 
unreasonable  search  and  seizure  —  within  the  meaning  of  the  Fourth  Amend- 
ment. 

Boyd  f>.  U.  S.,  (1886)  116  U.  S.  634,  24  Fed.  Rep.  600,  692.  See  also  Matter  of 
wherein  the  court  said  that  the  compulsory  Pacific  R.  Commission,  (1887)  32  Fed.  Rep. 
production  of  a  man's  private  papers  to  estab-  241. 
fish  a  criminal  charge  against  him  or  to  for- 
feit his  property,  is  within  the  scope  of  this  The  fifth  section  of  the  Act  of  June  m,  1874, 
amendment  in  all  cases  in  which  search  and  providing  for  the  production  of  books  and 
seizure  would  be.  "It  is  true  that  certain  papers,  etc.,  "in  all  suits  and  proceedings 
aggravating  incidents  of  actual  search  and  other  than  criminal,  arising  under  any  of  the 
seizure,  such  as  forcible  entry  into  a  man's  revenue  lows  of  the  United  States,"  is  not  a 
house  and  searching  amongst  his  papers,  are  violation  of  this  clause.  No  one  can  engage 
wanting,  and  to  this  extent  the  proceeding  in  the  manufacture  and  sale  of  spirits  with- 
under  the  Act  of  1874  is  a  mitigation  of  that  out  the  consent  of  the  government.  That  con- 
which  was  authorized  by  the  former  Acts ;  but  sent  is  obtained  on  certain  terms  and  con- 
it  accomplishes  the  substantial  object  of  those  ditions.  No  one  can  be  allowed  to  say  that, 
Acts  in  forcing  from  a  party  evidence  against  as  a  distiller,  he  has  kept  a  private  record  of 
himself."    Reversing  U.  S.  v.  Boyd,  (1885)  his  transactions.    His  books  and  entries  are 
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quasi-pubhc  books  and  entries.  The  govern- 
ment has  a  right  to  see  any  record  kept  by 
him  of  his  business.  U.  S.  v.  Distillery  No. 
Twenty-Eight,  (1875)  6  Biss.  (U.  S.)  483,  25 
Fed.  Cas.  No.  14,966. 

An  Act  of  Congress  authorizing  compulsory 
process  for  the  production  of  the  books  and 
papers  of  a  claimant  or  defendant  in  any  pro- 
ceeding other  than  criminal,  arising  under  the 
laws  relating  to  revenue,  is  not  obnoxious  to 
thfe  clause.    U.  S.  v.  Three  Tons  Coal,  ( 1875) 

6  Biss.  (U.  S.)  379,  28  Fed.  Can.  No.  16,515. 

The  Act  of  March  a,  1867,  section  2,  pro- 
viding that  "whenever  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  judge  of  the 
District  Court  for  any  district  in  the  United 
States,  by  complaint  and  affidavit,  that  any 
fraud  on  the  revenue  has  been  committed  by 
any  person  or  persons  interested,  or  in  any 
way  engaged,  in  the  importation  or  entry  of 
merchandise  at  any  port  within  such  district, 
said  judge  shall  forthwith  issue  his  warrant 
directed  to  the  marshal  of  the  district,  re- 
quiring said  marshal,  by  himself  or  deputy, 
to  enter  any  place  or  premises  where  any 
invoices,  books,  or  papers  are  deposited  re- 
lating to  the  merchandise  in  respect  to 
which  such  fraud  is  alleged  to  have  been 
committed,  and  to  take  possession  of  such 
books  or  papers  and  produce  them  before  the 
said  judge ;  and  any  invoices,  books,  or  papers 
so  seized  shall  be  subject  to  the  order  of  said 
judge,  who  shall  allow  the  examination  of  the 
same  by  the  collector  of  customs  of  the  port 
into  which  the  alleged  fraudulent  importation 
shall  have  been  made,  or  by  any  officer  duly 
authorized  by  said  collector,"  was  held  not  to 
be  in  conflict  with  this  clause.  Such  searches 
and  seizures  might  be  summary  and  severe, 
hut  they  were  in  the  exercise  of  the  power  of 
Congress  to  collect  duties  on  imports,  and  can- 
not be  said  not  to  have  been  necessary  and 
proper  to  that  end.    Matter  of  Piatt,  (1874) 

7  Ben.   (U.  S.)  261,  19  Fed.  Cas.  No.  11,212. 

An  Act  of  Congress  authorizing  a  district 
judge,  upon  complaint  that  a  fraud  upon  the 
revenue  has  been  committed,  to  issue  a  search 
warrant,  directed  to  the  marshal,  requiring 
him  to  enter,  in  the  daytime,  the  premises  of 
designated  parties  and  there  search. for  such 
"hooks  and  papers  as  are  therein  described,  to 
be  brought  before  the  district  judge,  and 
placed  in  the  custody  of  the  district  attorney 
for  his  official  examination,  is  constitutional. 
Stockwell  v.  U.  S.,  (1870)  3  Cliff.  (U.  S.) 
284,  23  Fed.  Cas.  No.  13,466,  affirmed  upon 
the  merits  and  the  construction  of  the  stat- 
utes, (1871)  13  Wall..(U.  S.)  531.  See  also 
Kimball  v.  Weld,  (1871)  14  Int  Rev.  Ree. 
180,  14  Fed.  Cas.  No.  7,776. 

A  proceeding  under  a  revenue  Act  to  com- 
pel a  person  to  produce  his  books  for  examina- 
tion by  an  assessor  is  a  civil  and  not  a 
criminal  proceeding  and  does  not  infringe  this 
amendment.  In  re  St  rouse,  (1871)  1  Sawy. 
(U.  S.)  605,  23  Fed.  Cas.  No.  13,548. 


Officer's  search  limited  to  question  of  iden- 
tity.—  Upon  a  search  warrant,  under  an  Act 
of  Congress  authorizing  its  issue  upon  com- 
plaint that  a  fraud  upon  the  revenue  has  been 
committed,  neither  the  marshal  nor  any  one 
acting  under  him  can  inspect  books  for  any 
other  purpose  than  to  determine  their  iden- 
tity with  those  described  in  the  warrants. 
Kimball  v.  Weld,  (1871)  14  Int.  Rev.  Rec. 
180,  14  Fed.  Cas.  No.  7,776. 

Inspection  of  bank  books  and  papers. — 

An  Act  of  Congress  authorizing  a  supervisor 
of  internal  revenue  to  compel  banks  to  permit 
an  inspection  of  their  books  and  papers  con- 
nected with  a  public  business,  in  which  the 
United  States  has  an  interest  in  the  collection 
of  the  revenue!,  is  constitutional.  Stanwood 
t>.  Green,  (1870)  2  Abb.  (U.  S.)  184,  22  Fed. 
Cas.  No.  13,301. 

Private  papers  deposited  in  bank  vault. — 
The  president  of  an  insolvent  bank  brought  a 
bill  against  the  receiver  to  obtain  possession 
of  a  trunk  alleged  to  contain  private  papers. 
The  bill  alleged  that  the  plaintiff  deposited 
in  the  vaults  of  the  bank  certain  private  and 
personal  books,  papers,  and  other  documents, 
which  were  never  the  property  of  the  bank, 
and  that  some  of  the  papers  were  then  in  a 
trunk,  to  which  he  held  the  key;  that  the 
trunk  was  in  the  vault  when  the  bank  was 
closed  by  order  of  the  comptroller,  and  that 
the  receiver  had  since  held  it,  and  refused  to 
pass  it  to  the  plaintiff;  that  the  papers  were 
personal  in  their  nature,  and  necessary  to  a 
settlement  of  his  business  affairs ;  that  he  was 
charged  with  violations  of  the  law,  and  that 
the  government  attorney  was  about  to  issue 
a  summons  calling  the  defendant  before  the 
grand  jury  with  the  papers  in  question ;  that 
he  was  without  adequate  remedy  at  law,  and 
therefore  sought  the  interposition  of  a  court 
of  equity.  The  evidence  of  the  cashier  tended 
to  show  that  the  trunk  in  question  was  kept 
in  the  bank  and  not  elsewhere,  as  the  private 
trunk  of  the  plaintiff,  but  witness  had  no 
knowledge  of  the  contents.  As  the  plaintiff 
asked  for  affirmative  relief,  and  from  the 
character  of  the  possession  it  was  considered 
that  the  court  should  know,  in  a  general  way, 
what  the  trunk  contained,  and  an  order  was 
made  appointing  a  master,  and,  after  ex- 
amination by  the  master  of  the  contents  of 
the  trunk  in  the  presence  of  no  one,  such 
papers  as  were  the  property  of  the  bank, 
and  not  material  to  the  issue  suggested  by 
the  district  attorney,  should  be  delivered  to 
the  receiver;  such  as  were  private,  and 
were  not  the 'property  of  the  bank,  together 
with  such  as  were  material  to  be  introduced 
by  the  plaintiff  on  his  own  behalf,  should  be 
delivered  to  the  plaintiff;  and  such  as,  in  the 
judgment  of  the  master,  were  or  might  be 
material  to  the  issue  suggested  by  the  district 
attorney,  were  to  be  sealed  and  held  for 
further  orders.  Potter  v.  Beal,  (1892)  49 
Fed.  Rep.  793. 


If  a  Litigant  Eai  Ho  Right  in  or  to  the  Papers  in  the  Hands  of  the  Third  Person,  nor  any 

legal  interest  in  them,  it  might  possibly  violate  the  Fourth  Amendment  of  the 
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Constitution  to  force  the  latter  to  produce  them  by  an  unwarrantable  seizure, 

actual  or  oonstructiva 

In  re  Gomingore,  ( 1899)  96  Fed.  Rep.  552,  partment,  to  take  from  a  subordinate,  such 

affirmed  (1900)   177  U.  S.  470,  as  to  the  au-  as  a  collector,  all  discretion  as  to  permitting 

thority  of  the  secretary  of  the  treasury,  under  the  records  in  his  custody  to  be  used  for  any 

the  regulations  as  to  the  custody,   use  and  other    purpose   than    the    collection    of    the 

preservation  of  the  records,  papers,  and  prop-  revenue,  and  reserve  for  his  own  determina- 

erty  appertaining  to  the  business  of  his  de-  tion  all  matters  of  that  character. 

5.  Compelling  Interstate  Corporations  to  Produce  Contracts.  —  Compelling 
railroad  companies  to  produce  contracts  with  coal  companies,  to  be  used  as 
evidence  before  the  interstate  commerce  commission,  which  would  tend  to  show 
a  discrimination  against  coal  companies  not  having  such  contracts  and  paying 
the  full  rate,  does  not  constitute  a  violation  of  the  right  to  be  secure  against 
unreasonable  searches  and  seizures. 

Interstate  Commerce  Commission  v.  Baird,  (1904)  194  U.  S.  44. 

6.  Seizure  and  Forfeiture  of  Vessels.  —  Congress  has  the  power  not  only  to 
seize  and  forfeit,  if  necessary,  vessels,  and  to  punish  the  persons  controlling 
and  navigating  them,  for  breaches  of  regulations,  but  also  to  impose  upon  them 
such  restraints  as  are  necessary  to  prevent  them  from  violating  its  laws.  Such 
a  power  has  been  always  deemed  essential  to  the  protection  of  the  customs  and 
the  full  execution  of  the  revenue  laws. 

Baker  v.  Wise,  (1861)  16  Gratt.  (Va.)  139. 

7.  Bequiring  Witness  to  Testify  Before  Senate  as  to  Business  Transaction.  — 

A  party  is  not  subjected  to  an  unreasonable  search  by  reason  of  being  required, 

in  an  investigation  conducted  by  the  Senate,  to  appear  as  a  witness  and  answer 

the  question  whether  the  firm  of  which  the  witness  was  a  member  had  bought 

or  sold  certain  stocks  during  a  certain  month  for  or  in  the  interest,  directly 

or  indirectly,  of  any  United  States  senator. 

In  re  Chapman,  (1897)  166  U.  S.  669.  See  Chapman  t?.  U.  S.,  (1896)  8  App.  Cas.  (D.  C.) 
302;  Chapman  v.  U.  S.,  (1895)  5  App.  Cas.  (D.  C.)  122. 

8.  Use  of  Papers  Illegally  Obtained  as  Evidefte.  —  The  admission  of  testi- 
mony illegally  obtained  does  not  constitute  a  violation  of  the  constitutional 
guaranty  of  privilege  from  unlawful  search  or  seizure. 

Adams  t>.  New  York..  (1904)  192  U.  S.  597,  If  an  individual  by  an  illegal  search  or 
wherein  the  court  said:  "The  security  in-  seizure  obtains  possession  of  an  article  or 
tended  to  be  guaranteed  by  the  fourth  amend-  document,  the  state  may  nevertheless  make 
merit  against  wrongful  search  and  seizures  is  use  of  the  same  as  evidence  against  the  person 
designed  to  prevent  violations  of  pTivate  from  whom  they  were  wrongfully  obtained  to 
security  in  person  and  property  and  unlawful  convict  him  of  a  crime;  and  the  inhibition 
invasion  of  the  sanctity  of  the  home  of  the  found  in  article  4  of  the  amendments  to  the 
citizen  by  officers  of  the  law,  acting  under  Federal  Constitution,  and  in  many  state  con- 
legislative  or  judicial  sanction,  and  to  give  sti  tut  ions,  against  unreasonable  searches  and 
remedy  against  such  usurpations  when  at-  seizures  is  a  limitation  upon  the  power  of  the 
tempted.  But  the  English  and  nearly  all  of  state  to  make  such  searches  and  seizures  for 
the  American  cases  have  declined  to  extend  its  own  benefit  and  has  no  reference  to  un- 
this  doctrine  to  the  extent  of  excluding  testi-  authorized  acts  of  individuals.  Bacon  v.  U. 
raony  which  has  been  obtained  by  such  means,  8.,  (C.  C.  A.  1899)  97  Fed.  Rep.  40. 
if  it  is  otherwise  competent."  A  /firming  Peo- 
ple f.  Adams,  (1903)  176  N.  Y.  351. 
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TIL  A**est  Ie  Exclusively  a  Judicial  Pbociediyq.  —  Arrest  for  trial  is  a 

proceeding  belonging  to  the  judiciary,  not  to  the  executive^  branch  of  the 

government,  and  the  warrant  of  arrest  must  be  founded  on  an  information  on 

oath.    The  President  has  no  power  to  cause  an  arrest  to  be  made  except  upon 

probable  cause,  supported  by  oath  or  affirmation. 

Power  to  Cause  An  Arrest,  (1818)   1  Op.  the  war  department,  entitled  "Persona  die- 

Atty.-Gen.    229.      See   also    In    re   Metzger,  couraging  enlistments  to  be  arrested/'  was 

(1847)  5  N.  Y.  Leg.  Obs.  83,  17  Fed.  Cas.  No.  held  to  be  in  direct  violation  of  this  clause. 

9,511.  Ess  p.  Field,  (1862)  6  Blatchf.  (U.  S.)  63,  9 

An  arrest  and  detention  under  an  order  of      Fed'  Cas*  Na  4>76L 

vm.  "TJpon  Pbobable  Cause,  Suppobted  bt  Oath  ob  Affibhatiob  " — 
1.  necessity  of  Showing  Probable  Cause.  —  A  warrant  of  commitment  by  justices 
of  the  peace  must  state  a  good  cause  certain,  supported  by  oath. 

Ex  p.  Burford,  (1806)  3  Cranch  (U.  S.)  It  can  be  made  only  upon  probable  cause,  and 
448.  See  also  In  re  Gourdin,  ( 1801 )  45  Fed.  when  authorised  the  evidence  erf  its  reason- 
Rep.  842 ;  Proof  Necessary  to  An  Arrest,  ableness  is  to  be  furnished  by  oath  or  affirma- 
( 1829)  2  Op.  Atty.-Gen.  266.  tion.    Extradition  Under  Treaty  of  Washing- 

x  .        .  .  x  .  '  ton,  (1843)  4  Op.  Atty.-Gen.  213. 

An  arrest  by  virtue  of  a  warrant  issued  by 
a  commissioner  of  the  United  States  upon  a  Unlawfully."  —  A  warrant  charging  that 

complaint  duly  made  to  him  under  oath  show-  the  person  named  had  "  unlawfully  "  used  a 

ing  probable  cause,  gives  no  ground  to  claim  "  certificate   of   citizenship   of   the    Superior 

that  the  guarantees  of  personal  liberty  se-  Court  in  the  city  of  New  York,  showing  him 

cured  by  this  amendment  have  been  violated.  to  be  admitted  to  be  a  citizen,"  for  the  pur- 

U.  S.  tJ.  Maxwell,  (1876)  3  Dill.  <U.  S.)  275,  P°*e  °*  registering  himself  as  a  voter,  know- 

26  Fed.  Cas.  No.  15,750.  >ng  that   such   certificate  was   "  unlawfully 

issued  or  made,"  does  not  set  forth  probable 

The  protection  guaranteed  is  not  against  all  cause.      Matter     of    Coleman*     (1879)     15 

seizures;  it  is  against  unreasonable  seizures.  Blatchf.  (U.  S.)  406,  6  Fed.  Cas.  No.  2,980. 

B«lng  a  SospUioaf  F«rs»m.  —  An  Act  of  Congress,  legislating  for  the  District  of 
Columbia,  providing  "  that  all  vagrants,  all  idle  and  disorderly  persons,  per- 
sons of  evil  life  or  evil  fame,  persons  who  have  no  visible  means  of  support, 
persons  repeatedly  drunk  in  or  about  any  of  the  streets,  alleys,  roads,  highways, 
or  other  public  places  within  the  District  of  Columbia,  persons  repeatedly 
loitering  in  or  around  tippling  houses,  all  suspicious  persons,  all  public  prosti- 
tutes, and  all  persons  who  lead  a  lewd  or  lascivious  life,  shall,  upon  con- 
viction thereof,  be  fined  not  to  exceed  forty  dollars,  or  shall  be  required  to 
enter  into  security  for  their  ^good  behavior  for  a  period  of  six  months,"  is 
nugatory  and  without  effect  as  to  the  provision  declaring  that  "  all  suspicious 
persons  "  could  be  arrested  and  prosecuted  as  criminals.  A  suspicious  character 
does  not  constitute  crime,  nor  does  it  justify  the  government  in  treating  the 
party  having  such  reputation  as  a  criminal,  without  connecting  him  with  some 
criminal  act  or  conduct 

Stoutenhurgh  ft  Frazier,  (1900)  16  App.  Cas.  (D.  C.)  233. 

2.  Affidavit  Must  Be  Hade  upon  Knowledge  of  Affiant.  — >  An  affidavit  "  as  he 
verily  believes,"  does  not  furnish  such  a  probable  cause  and  is  not  supported 
by  such  an  oath  as  is  required  by  this  amendment  The  "  probable  cause  sup- 
ported by  oath  or  affirmation,"  prescribed  by  the  fundamental  law,  is  the  oath 
or  affidavit  of  those  persons  who,  of  their  own  knowledge,  depose  to  tho  facts 
which  constitute  the  offense.     Section  1014  of  the  Revised  Statutes  authorizes 
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the  usages  of  the  state  to  be  followed  as  to  the  process  against  offenders.  But 
this,  if  it  refers  to  anything  more  than  the  form  of  the  warrant,  could  not 
include  any  usage  which  is  expressly  prohibited  by  the  Constitution  of  the 
United  States. 


U.  8.  v.  Tureaud,  (1884)  20  Fed.  Rep.  622. 

AfMai*  fry  rife*  ****  Womution.  — An 
affidavit  made  by  an  officer  who>  upon  the  re- 
lation of  others  whose  names  are  not  disclosed, 
sweat*  that,  upon  lafonaation,  he  has  reason 
to  believe,  and  does  believe,  the  person 
charged  has  committed  the  offense  charged, 
does  not  meet  the  requirement  of  the  Consti- 
tution. Matter  of  Rule  of  Ct.,  ( 1877 )  3  Woods 
<U.  &)  602,  20  Fed.  Cas.  No.  12,126,  in 
which  ease  the  court  said:  ~  It  is  plain  from 
this  fundamental  enunciation,  as  well  as  from 
the  books  of  authority  on  criminal  matters  in 
the  common  law,  that  the  probable  cause  re- 
ferred to,  and  which  must  be  supported  by 
oath  or  affirmation,  must  be  submitted  to  the 
committing  magistrate  himself,  and  not 
merely  to  an  official  accuser,  so  that  he,  the 
magistrate,  may  exercise  his  own  judgment  on 
the  suiMcncjr  of  the  ground  shown  for  believ- 
ing the  accused  person  guilty;  and  this 
ground  must  amount  to  a  probable  cause  of 
belief  or  suspicion  of  the  party's  guilt.  In 
other  words,  the  magistrate  ought  to  have  be- 
fore Mm  the  oath  of  the  real  accuser,  pre- 
sented either  in  the  form  of  an  affidavit,  or 
taken  down  by  himself  by  personal  examina- 
tion, exhibiting  the  facts  on  which  the  charge 
is  based  and  on  which  the  belief  or  suspicion 
of  guilt  is  founded." 


When  a  motion  is  made  to  quash  an  indict- 
ment upon  the  ground  that  the  information 
upon  which  the  government  seeks  to  hold  the 
defendant  to  answer  and  trial  was  filed  by 
the  district  attorney  without  oath  or  proof  of 
probable  cause,  and  without  application  to  or 
leave  of  the  court,  if  it  appears  that  the  ap- 
plication for  the  warrant  had  been  supported 
on  oath  or  affirmation,  the  court  could  not 
inquire  whether  the  showing  was  sufficient  to 
justify  the  issuance  of  the  warrant,  but  when 
it  is  alleged  that  there  was  no  showing  sup- 
ported by  oath  or  affirmation,  and  the  ille- 
gality of  the  warrant  is  made  the  basis  for 
arresting  the  further  proceedings  in  the  cause, 
it  is  the  duty  of-  the  court  to  inquire  whether 
the  fact  is  as  asserted.  If  it  appears  that  the 
proceedings  anterior  to  the  issuance  of  the 
warrant  lay  no  foundation  for  the  arrest,  all 
proceedings  based  upon  such  unlawful  arrest 
must  fail.  U.  S.  v.  Shepard,  (1870)  1  Abb. 
(U.  &)  431,  27  Fed.  Cas.  No.  16,273. 

An  information  filed  by  a  district  attorney, 
em  officio,  will  authorize  the  issuance  of  a  war- 
rant both  at  common  law  and  under  the  Con- 
stitution. An  information  filed  by  a  district 
attorney  and  supported  by  an  affidavit  made 
by  himself,  stating  the  facts  to  be  true  accord- 
ing to  his  information  and  belief,  is  sufficient. 
Territory  t>.  Cutinola,  (1887)  4  N.  Mex.  160. 


DL  TAxnre  Away  Eight  of  Actio*  fob  Violation  of  Bight*  —  Section 
4  of  the  Act  of  Congress  of  March  3,  1863,  providing  "  that  any  order  of 
the  President,  or  under  his  authority,  made  at  any  time  during  the  existence  of 
the  present  rebellion,  shall  be  a  defense  in  all  courts  to  any  action  or  prosecu- 
tion, civil  or  criminal,  pending  or  to  be  commenced,  for  any  search,  seizure, 
arrest,  or  imprisonment,  made,  done,  or  committed,  or  acts  omitted  to  be  done, 
under  and  by  virtue  of  such  order,  or  under  color  of  any  law  of  Congress,  and 
inch  defense  may  be  made  by  special  plea,  or  under  the  general  issue,"  violates 
the  provision  ascuring  the  people  against  unreasonable  searches  and  seizures. 

Griffin  *.  Wilcox,  (IMS)  21  Ind.  872. 
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"  Ho  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in  oases  arising 
in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in  time  of 
war  or  public  danger." 

I.  Not  a  Limitation  on  the  States,  256. 

II.  Congress  Without  Power  to  Limit  the  Constitutional  Right, 

257. 

III.  Offenses  Against  Foreign  Governments,  257. 

IV.  Application  to  Aliens,  257. 

1.  In  General^  257. 

2.  Deportation  of  Aliens y  257. 

V.  Application  to  Consular  Criminal  Courts,  258. 
VI.  Application  to  Local  Legislation  of  Indian  Nations,  258. 

VII.  Application  to  Annexed  Territory,  258. 

VIII.  What  Constitutes  an  Infamous  Crime,  258. 

IX.  Indictment  Before  Removal  under  Section  1014,*  R.  S.,  261. 

X.  Change  in  Indictment,  261. 

XI.  Courts-martial,  262. 

1.  In  General,  262.      . 

2.  "  Cases  Arising  in  the  Land  or  Naval  Forces"  262. 

3.  "  When  in  Actual  Service  in  Time  of  War  or  Public  Danger"  262. 

XII.  Waiver  of  Constitutional  Right,  263. 

I  Hot  a  Limitation  on  the  Stater  —  This  amendment  is  a  limitation  on 
the  power  of  Congress. 

McFaddint?.  Evans-Snider-Buel  Co.,  (1902)  (U.    S.)     410,    434;    Barron    v.    Baltimore, 

185  U.  8.  509.  (1833)  7  Pet.  (U.  S.)  243,  247;  Livingston  v. 

Moore,  (1833)  7  Pet.  (U.  S.)  551;  St.  Louis, 

That  this  amendment  is  not  a  limitation  etc,  R.  Co.  v.  Davis,   (1904)    132  Fed.  Rep. 

on  the  powers  of  the  states,  see  also  the  fol-  629;  Williams  v.  Hert,  (1901)  110  Fed.  Rep. 

lowing  cases:  168;   Clark  v.  Russell,    (C.  C.  A.   1899)    97 

United  States.  —  Ohio  v.  Dollison,   (1904)  Fed.  Rep.  902;  In  re  Boggs,   (1891)   45  Fed. 

194   U.   S.   447;    Capital  City   Dairy  Co.   v.  Rep.  475;  Ex  p.  Ulrich,  (1890)  42  Fed.  Rep. 

Ohio,    (1902)    183   U.   S.  245;    Bolln  v.   Ne-  589;  Kansas  v.  Bradley,  (1885)  26  Fed.  Rep. 

braska,  (1900)  176  U.  S.  87,  affirming  (1897)  289;  Santa  Clara  County  v.  Southern  Pac.  R. 

51  Neb.  581;  Brown  v.  New  Jersey,   (1899)  Co.,    (1883)    18   Fed.   Rep.   389,  affirmed  on 

'.75  U.  S.  174;  Talton  t>.  Mayes,   (1896)   163  other  grounds   (1886)    118  U.  S.  394;   Clark 

IT.  S.  382;  Brown  v.  Walker,  (1896)   161  U.  v.  Dick,  (1870)  1  Dill.  (U.  S.)  8,  5  Fed.  Cas. 

S.   606,  affirming    (1895)    70   Fed.  Rep.   46;  No.  2,818;    Griffing  t?.   Gibb,    (1857)    McAll. 

Monongahela  Nav.  Co.  t>.  U.  S.,   (1893)    148  (U.  S.)  212,  11  Fed.  Cas.  No.  5,819;  U.  S.  v. 

17.  S.  324;  Thorington  v.  Montgomery,  (1893)  Hall,  (1871)  3  Chicago  Leg.  N.  260,  26  Fed. 

147  U.  S.  492;  Hallinger  v.  Davis,  (1892)  146  Cas.  No.  15,282;  U.  S.  v.  Keen,  (1839)  1  Mc- 

IT.  S.  319;  McElvaine  t>.  Brush,   (1891)    142  Lean   (U.  S.)   429,  26  Fed.  Cas.  No.  15,510; 

lT.  S.  168;  Eilenbecker  v.  Plymouth  County,  U.  S.  v.  Rhodes,   (1866)    1  Abb.   (U.  S.)   28, 

(1890)    134   tJ.    S.    34;    Matter   of    Sawyer,  27  Fed.  Cas.  No.  16,151. 

(1887)     124    U.    S.    219;    Spies    v.    Illinois,  Connecticut.  —  Colt    v.    Eves,     (1837)     12 

(1887)    123  U.  S.  131,  166;   Kelly  V.  Pitts-  Conn.  251. 

burgh,    (1881)    104   U.    S.    79;    Edwards   v.  Illinois.  —  Keith  v.  Henkleman,  (1898)  173 

Elliott,   (1874)   21  Wall.    (U.  S.)    552,  557;  111.  143. 

Twitchell   t>.   Pennsylvania,    (1868)    7   Wall.  Indiana.  —  State  r.  Comer,  (1902)  157  Ind. 

(U.S.)   324;  Withers  v.  Buckley,  (1857)  20  613;     Griffin    v.    Wilcox,     (1863)     21    Ind. 

How.  (U.  S.)  90;  Fox  v.  Ohio,  (1847)  5  How.  384. 
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Kentucky.  —  Jane  t>.  Com.,   (1860)  3  Met.  Teceas. —  Pitner  v.  State,   (1887)   23  Tex. 

(Ky.)  18.  App.  375. 

Louisiana.  —  State  v.  Anderson,  (1878)  30  Utah.  —  Kimball      v.      Grantsville      City, 

La.  Ann.  559;  State  v.  Cairo,   (1874)  26  La.  (1899)  19  Utah  373. 

Ann.  377;   State  v.  Jackson,    (1869)   21  La.  Vermont.  —  State  v.  Keyes,    (1836)   8  Vt. 

Ann.  574.  63. 

New  York.  —  Murphy  v.  People,   (1824)   2  Washington.  —  State  t?.  Nordstrom,  (1893) 

Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824)  7  Wash.  508. 

oL!_pU>tt „.  sU  (W)  » Ohio  a^jsT^^nSLfi 

Rhode  Mond.  -State  V.  Paul,    (1858)    6       *™  ^Jn^fZ^r  H%Z  "w  7S 

"iff  aSE£S=M8"i 5  S££  *■£■  s  ftfi^*  ftJSK.': 

iisi  »vtov 8tate  c- 8hirer:  lar^^^HLkeir^Ti^u0^ 

n.  Congress  Without  Powbb  to  Limit  the  Cohstittjtiohal  Bight.  —  The 

purpose  of  the  amendment  was  to  limit  the  powers  of  the  legislature  as  well 
as  of  the  prosecuting  officers  of  the  United  States,  and  no  declaration  of 
Congress  that  a  crime  is  infamous  is  needed  to  secure,  or  competent  to  defeat, 
the  constitutional  safeguard. 

Ex  p.  Wilson,  (1885)  114  U.  S.  426. 

m.  OrrarsBs  Agaihst  Fobeigh  Government* — This  clause  was  not  de- 
signed to  embrace  any  other  than  offenses  against  the  United  States.  It  does 
not  include  an  offense  against  a  foreign  government  for  which  extradition 
proceedings  are  pending. 

Extradietion  under  Treaty  of  Washington,  (1843)  4  Op.  Atty.-Gen.  213.        ♦ 

IV.  APPLICATION  to  Aliens— 1.  In  General  —  Aliens  cannot  be  held  to 
answer  for  a  capital  or  other  infamous  crime  unless  on  a  presentment  or 
indictment  of  a  grand  jury,  nor  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 

Wong  Wing  v.  U.  S.,  (1896)  163  U.  S.  238.  country  against  the  consent  of  the  govern- 

See  also  Li  Sing  v.  U.  S.,   (1901)    180  U.  S.  ment,  and  even  contrary  to  the  law  expressly 

495.  excluding  him,  does  not  thereby  become  an 

The  provisions  of  the  Federal  Constitution  V^J;J?  lon*  as  he  remains  withi*  our  bor- 

apply  not  only  to  citizens  of  the  United  States  dere;  and  ao  Jon«  M  our  jwerninent  remains 

aid  to  aliens  permissively  therein,  but  can  be  °"    *«™    °{.  P^  .  ■»*    amity    with    the 

invoked  by  an  alien  who  came  and  remained  TOuniZi  *h-  ^i19  a1.subJe?Tt'  be  mU£  * 

in  the  country  in  violation  of  the  express  law  Sf»M£ed  ^  L*™*1^1**'    V*\ F"  Vm  W°Dg 

thereof.      An    alien    who    comes    into    this  DeP  Ken>  <1893>  57  Fed'  »V-  *"• 

2.  Deportation  of  Aliens. — The  constitutional,  statutory,  and  common-law  pro- 
visions and  rules  in  respect  to  criminal  prosecutions  have  no  application  to  the 
mere  expulsion  or  deportation  of  such  Chinese  persons  as  came  here  contrary 
to  and  in  violation  of  the  laws  of  the  United  States. 

U.  S.  v.  Wong  Dep  Ken,    (1893)    57  Fed.  Chinese  descent,  convicted  and  adjudged  by 

Rep.  207,  holding  that  so  much  of  section  4  the  commissioner  to  be  not  lawfully  entitled 

of  the  Act  of  May  5,   1892,  known  as  the  to   be  or   remain    in    the   United    States,    is 

"  Geary  Act,"  providing  for  the  imprisonment  clearly  in  conflict  with  this  clause.    See  also 

at  hard  labor  for  a  period  not  exceeding  one  In  re  Ah  Yuk,  (1893)  53  Fed.  Rep.  781. 
year  of  any  Chinese  person,    or  person   of 
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7.  Applicatioh  to  Cohsulab  CEMnrAL  CouBTa  —  Statutes  giving  consuls 
criminal  jurisdiction  are  not  invalid  for  not  preserving  to  an  accused  person 
the  right  to  be  tried  only  after  presentment  or  indictment  by  a  grand  jury. 

In  re  Ross,  (1890)  44  Fed.  Rep.  185,  affirmed  (1891)  140  U.  S.  469. 

> 

VI  Application  to  Local  Lboislatioh  of  India*  Hatioh&  —  This  amend- 
ment does  not  apply  to  the  local  legislation  of  the  Cherokee  nation,  so  as  to  re- 
quire all  prosecutions  for  offenses  committed  against  the  laws  of  that  nation  to  be 
initiated  by  a  grand  jury  organized  in  accordance  with  the  provisions  of  that 
amendment  The  powers  of  local  government  exercised  by  the  Cherokee  nation 
are  not  federal  powers  created  by,  and  springing  from,  the  Constitution  of  the 
United  States,  but  are  local  powers  not  created  by  the  Constitution,  although 
subject  to  its  general  provisions  and  the  paramount  authority  of  Congress. 

Talton  v.  Mayes,  (1896)  163  U.  S.  382.  force  as  against  the  said  Indians,  unless  ex- 
ecuted and  signed  by  at  least  three-fourths  of 

An  Indian  treaty  provided  that  heads  of  all   the  adult  male   Indians  occupying   the 

families  of  the  tribes  affected  by  the  treaty  same,  and  no  cession  by  the  tribe  shall  be 

might  select,  within  the  reservation,  a  tract  understood  or  construed  in  such  manner  as  to 

of   land   not   exceeding    three    hundred    and  deprive,  without  his  consent,  any  individual 

twenty  acres  in  extent,  which  should  there-  member  of  the  tribe  of  his  rights  to  any  tract 

after  cease  to  be  held  in  common,  and  should  of  land  selected  by  him  as  provided  in  article 

be  for  the  exclusive  possession  of  the  Indian  III.    (VI.)  of  this  treaty."    It  was  held  that 

making  the  selection,  so  long  as  he  or  his  this  provision  did  not  have  the  effect  of  bring- 

family  might  continue  to  cultivate  the  land,  ing  toe  interest  of  the  tribes  within  the  pro- 

in  which  there  is  an  article  that  "  no  treaty  tection  of  the  Fifth  Amendment  and  under  the 

for  the  cession  of  any  portion  or  part  of  the  control  of  the  judicial  branch  of  the  govern - 

reservation  herein  described,  which  may  be  ment.     Lone  Wolf  v.  Hitchcock,   (1003)    187 

held  in  common,  shall  be  of  any  validity  or  U.  S.  563. 

VH  Applicatioh  to  Ansbzxb  Txbbitoet.  —  The  provision  in  the  resolu- 
tion annexing  the  Hawaiian  Islands,  that  the  municipal -legislation  not  "con- 
trary to  the  Constitution  of  the  United  States  "  should  remain  in  force,  was 
not  intended  to  abolish  at  onee  the  criminal  procedure  theretofore  in  force  upon 
the  islands,  and  to  substitute  immediately  and  without  new  legislation  the  com- 
mon-law proceedings  by  grand  and  petit  jury,  and  there  may  be  a  conviction  for 
manslaughter  on  an  indictment  not  found  by  a  grand  jury. 

Hawaii  v.  Mankichi,  (1903)  190  U.  S.  211. 

vm.  What  Comtittttm  an  Ivfaxous  Cbimi.  —A  crime  which  is  punishable 
by  imprisonment  in  the  state  prison  or  penitentiary  is  an  infamous  crime, 
whether  the  accused  is  or  is  not  sentenced  or  put  to  hard  labor;  and,  in 
determining  whether  the  crime  is  infamous,  the  question  is,  whether  it  is  one 
for  which  the  statute  authorizes  the  court  to  award  an  infamous  punishment, 
and  not  whether  the  punishment  ultimately  awarded  is  an  infamous  one. 

In  re  Claasen,  (1891)   140  U.  S.  205.    See  crimes  subject  to  any  infamous  punishment, 

U.  S.  v.  Wynn,   (1882)   9  Fed.  Rep.  894;  U.  even  if  they  should  be  held  to  include  also 

S.  v.  Block,  (1877)  4  Sawy.  (U.  S.)  211,  24  crimes   infamous   in   their   nature,    indepen- 

Fed.    Cas.    No.    14,609;    U.    S.    v.    Maxwell,  dently  of   the   punishment   affixed   to   them. 

(1879)  3  Dill.  (U.  S.)  275,  26  Fed.  Cas.  No,  Ex  p.  Wilson,  (1885)  114  U.  S.  423. 
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The  test  is  whether  the  crime  la  one  for 


The  leading  word  "  capital,"  describing  the  which  the  statutes  authorize  the  court  to 
crime  by  its  punishment  only,  the  associated  award  an  infamous  punishment,  not  whether 
words  "  or  otherwise  infamous  crime  "  must,  the  punishment  ultimately  awarded  is  an  in- 
by  an  elementary  rule  of  construction,  include      famous  one}  wfoen  ^e  accused  is  in  danger  of 
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bein^f  subjected  to  an  infamous  punishment  M 
convicted,  he  has  the  right  to  insist  that 
he  shall  not  be  put  upon  his  trial,  except  on 
the  accusation  of  a  grand  jury.  The  Con- 
stitution protecting  every  one  from  being 
prosecuted  in  a  court  of  the  United  States, 
without  the  intervention  of  a  grand  jury,  for 
any  crime  which  is  subject  by  law  to  an  in- 
famous punishment,  no  declaration  of  Con- 
gress is  needed  to  secure,  or  competent  to 
defeat,  the  constitutional  safeguard.  Mackin 
v.  U.  S.,  (1886)  117  U.  S.  351.  See  also  Ex 
p.  McClusky,  (1889)  40  Fed.  Rep.  74. 

An  offense  for  the  commission  of  which  the 
court  can  order  the  accused  to  be  imprisoned 
in  the  penitentiary,  is  an  infamous  crime 
within  the  meaning  of  this  amendment. 
Parkinson  v.  U.  S.,  (1887)   121  U.  S.  281. 

Imprisonment  in  penitentiary.  —  A  prose- 
cution which  results  in  a  sentence  to  im- 
prisonment in  a  state  penitentiary,  is  One  for 
an  infamous  crime  within  the  meaning  of  this 
provision.  Ex  p.  Bain,  (1887)  121  U.  S.  13. 
See  also  U.  S.  v.  Brady,  (D.  C.  1881)  3  Crim. 
L.  Mag.  69. 

A  crime  punishable  by  imprisonment  for  a 
term  of  years  at  hard  labor  is  an  infamous 
crime  within  the  meaning  of  this  amendment. 
Ex  p.  Wilson,  (1885)  114  U.  S.  420,  wherein 
the  court  said :  "  By  the  law  of  England,  in- 
formations by  the  attorney-general,  without 
the  intervention  of  a  grand  jury,  were  not 
allowed  for  capital  crimes,  nor  for  any  felony 
by  which  was  understood  any  offense  which  at 
common  law  occasioned  a  total  forfeiture  of 
the  offender's  lands,  or  goods,  or  both.  4  Bl. 
Cam.  94,  95,  310.  The  question  whether  the 
prosecution  must  be  by  indictment,  or  might 
be  by  information,  thus  depended  upon  the 
consequences  to  the  convict  himself.  Tne  Fifth 
Amendment,  declaring  in  what  cases  a  grand 
jury  should  be  necessary,  and  in  effect  affirm- 
ing the  rule  of  the  common  law  upon  the  same 
simbject,  substituting  only,  for  capital  crimes 
or  felonies,  'a  capital  or  otherwise  infamous 
crime,'  manifestly  had  in  view  that  rule  of 
the  common  law,  rather  than  the  rule  on  the 
very  different  question  of  the  competency  of 
witnesses,"  and  "  within  the  last  fifteen 
years,  prosecutions  by  information  have 
greatly  increased,  and  the  general  current  of 
opinion  in  the  Circuit  and  District  Courts  has 
been  towards  sustaining  them  for  any  crime, 
a  conviction  of  which  would  not  at  common 
law  have  disqualified  the  convict  to  be  a  wit- 
ness. U.  S.  v.  Shepard,  (1870)  1  Abb.  U.  S. 
431;  U.  S.  v.  Maxwell,  (1875)  3  Dill.  (TJ.  S.) 
275;  U.  S.  17.  Block,  (1877)  4  Sawy.  (U.  S.) 
211;  U.  S.  v.  Miller,  (1878)  3  Hughes  (U. 
S.)  553;  U.  S.  v.  Baugh,  (1880)  4  Hughes 
(U.  S.)  501;  U.  S.  v.  Yates,  (1881)  6  Fed. 
Rep.  861;  U.  S.  V.  Field,  (1883)  21  Blatchf. 
(U.  S.)  330;  In  re  Wilson,  (1883)  18  Fed. 
Rep.  33.  But»  for  the  reasons  above  stated, 
having  regard  to  the  object  and  the  terms  of 
the  first  provision  of  the  Fifth  Amendment,  as 
well  as  to  the  history  of  its  proposal  and 
adoption,  and  to  the  early  understanding  and 
practice  under  it,  this  court  is  of  opinion  that 
the  competency  of  tl*e  defendant  \f  convicted, 


to  be  a  witness  in  another  case  is  not  the 
true  test;  and  that  no  person  can  be  held  to 
answer,  without  presentment  or  indictment 
by  a  grand  jury,  for  any  crime  for  which  an 
infamous  punishment  may  be  imposed  by  the 
court.  The  question  is  whether  the  crime  is 
one  for  which  the  statutes  authorize  the  court 
to  award  an  infamous  punishment,  not 
whether  the  punishment  ultimately  awarded 
is  an  infamous  one.  When  the  accused  is  in 
danger  of  being  subjected  to  an  infamous 
punishment  if  convicted,  he  has  the  right  to 
insist  that  he  shall  not  be  put  upon  his  trial, 
except  on  the  accusation  of  a  grand  jury." 

A  punishment  prescribed  of  not  less  than 
five  nor  more  than  ten  years'  imprisonment, 
makes  the  offense  an  infamous  one.  U.  S.  v. 
Cadwallader,   (1893)   59  Fed.  Rep.  679. 

If  a  crime  charged  would,  upon  conviction, 
authorize  a  sentence  to  the  penitentiary,  and 
in  fact  subject  the  accused  to  a  term  of  hard 
labor,  it  is  infamous  and  cannot  be  prosecuted 
by  information.  U.  S.  v.  Tod,  (1885)  25 
Fed.  Rep.  815. 

A  prosecution  under  section  5506,  R.  S., 
which  denounces  as  the  punishment  of  the 
offense  charged  a  fine  of  not  less  than  five 
hundred  dollars,  or  imprisonment  for  not  less 
than  one  month  nor  more  than  one  year,  or 
both  fine  and  imprisonment,  must  be  by  in- 
dictment or  presentment  and  not  by  informa- 
tion, as,  under  the  authority  of  section  5546, 
R.  S.,  convicts  sentenced  to  imprisonment  for 
twelve  months  are  sent  to  penitentiaries  out- 
side the  state.  U.  S.  v.  Smith,  (1889)  40 
Fed.  Rep.  755. 

Section  5541,  R.  S.,  provides  that  "  in  every 
case  where  any  person  convicted  of  any  offense 
against  the  United  States  is  sentenced  *  *  * 
for  a  period  longer  than  one  year,  the  court 
bv  which  the  sentence  is  passed  may  order 
the  same  to  be  executed  in  any  state  jail  or 
penitentiary  within  the  district  or  state  where 
such  court  is  held,  the  use  of  which  jail 
or  penitentiary  is  alloweu  by  the  legisla- 
ture of  the  state  for  that  purpose."  A  case 
prosecuted  under  the  provisions  of  section 
5512,  R  S.,  in  which  the  punishment  defined 
may  be  confinement  for  a  period  of  three 
years,  and  under  which,  if  convicted,  the  de- 
fendant may  be  confined  in  a  state  prison  or 
penitentiary  according  to  the  provisions  of 
section  5541,  R  S.,  above  quoted,  cannot  be 
prosecuted  by  information,  but  only  on  a  pre- 
sentment or  indictment  by  a  grand  jury.  U. 
S.  i\  Cobb,  (1890)  43  Fed.  Rep.  570. 

Prosecutions  for  violations  of  sections  2865, 
3242,  and  3244,  R.  S.,  the  offenses  under 
which  may  be  punished  by  imprisonment  for 
a  term  not  exceeding  two  years,  must  be  by 
indictments  and  presentments.  U.  S.  v. 
Johannesen,  (1888)  35  Fed.  Rep.  411. 

The  offense  defined  in  subdivision  6  of  sec- 
tion 5132,  R.  S.,  providing  that  "  every  person 
respecting  whom  proceedings  in  bankruptcy 
are  commenced,  *  *  *  who,  with  intent 
to  defraud,  wilfully  and  fraudulently  conceals 
from  his  assignee  or  omits  from  his  inventory 
any  property  pr  effects  required  by  this  title 
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to  be  described  therein;  *  *  *  shall  be 
punishable  by  imprisonment,  with  or  without 
hard  labor,  for  not  more  than  three  years," 
may  be  prosecuted  by  information.  U.  S.  v. 
Block,  (1877)  4  Sawy.  (U.  S.)  211,  24  Fed. 
Cas.  No.  14,609. 

With  or  without  hard  labor.  —  Imprison- 
ment in  a  state  prison  or  penitentiary,  with 
or  without  hard  labor,  is  an  infamous  punish- 
ment U.  S.  v.  DeWalt,  (1888)  128  U.  S. 
393.  See  also  Mackin  v.  U.  S.,  (1880)  117 
U.  S.  350,  wherein  the  court  said:  "The 
Fifth  Amendment  had  in  view  the  rule  of  the 
common  law,  governing  the  mode  of  prosecut- 
ing those  accused  of  crime,  by  which  an  in- 
formation by  the  attorney-general,  without 
the  intervention  of  a  grand  jury,  was  not  al- 
lowed for  a  capital  crime,  nor  for  any  felony ; 
rather  than  the  rule  of  evidence,  by  which 
those  convicted  of  crimes  of  a  certain  charac- 
ter were  disqualified  to  testify  as  witnesses. 
In  other  words,  of  the  two  kinds  of  infamy 
known  to  the  law  of  England  before  the 
Declaration  of  Independence,  the  constitu- 
tional amendment  looked  to  the  one  founded 
on  the  opinions  of  the  people  respecting  the 
mode  of  punishment,  rather  than  that  founded 
on  the  construction  of  law  respecting  the 
future  credibility  of  the  delinquent.  The  lead- 
ing word  '  capital '  describing  the  crime  by 
its  punishment  only,  the  associated  words  '  or 
otherwise  infamous  crime'  musty  by  an  ele- 
mentary rule  of  construction,  be-  held  to  in- 
clude any  crime  subject  to  an  infamous  pun- 
ishment, even  if  they  should  be  held  to 
include  also  crimes  infamous  in  their  nature, 
independently  of  the  punishment  affixed  to 
them.  Having  regard  to  the  object  and  the 
terms  of  the  amendment,  as  well  as  to  the 
history  of  its  proposal  and  adoption,*  and  to 
the  early  understanding  and  practice  under  it, 
no  person  can  be  held  to  answer,  without 
presentment  or  indictment  by  a  grand  jury, 
for  any  crime  for  which  an  infamous  punish- 
ment may  lawfully  be  imposed  by  the  court." 

It  is  not  necessary,  to  make  a  punishment 
infamous,  that  the  law  shall  require  that  the 
party  should  in  terms  be  sentenced  to  hard 
labor.  If,  under  the  law,  he  may  be  sen- 
tenced to  a  state  prison  or  penitentiary, 
either  with  or  without  hard  labor,  his  punish- 
ment is  infamous.  The  punishment  is  no 
less  infamous  when  the  convict  may,  under 
the  law,  be  put  to  hard  labor  in  the  prison, 
although  not  in  terms  sentenced  to  it,  than 
when  the  sentence,  in  obedience  to  the  law, 
sets  it  out  The  punishment  is  equally  in- 
famous in  both  cases.  When  the  accused  is 
in  danger  of  being  subjected  to  an  infamous 
punishment,  if  convicted,  the  crime  of  which 
he  is  accused  is  an  infamous  crime.  Ew  p. 
McClusky,  (1889)  40  Fed.  Rep.  73. 

Larceny.  —  The  crime  of  larceny  is  one  for 
which,  upon  finding  of  guilty,  the  court  ia  an 
thorized  to  assess  an  infamous  punishment, 
and  therefore  can  be  prosecuted  only  by  in 
dictment.  U.  S.  v.  Fuller,  (1886)  3  N.jtex, 
367. 

Stealing  mail.  —  An  offense  under  section 
5469,  R,  S.,  providing  that  "  any  person  who 


shall  steal  the  mail,  or  steal  or  take  from 
or  out  of  any  mail  or  post  office,  etc.,  any 
letter  or  packet;  any  person  who  shall  take 
the  mail,  or  any  letter  or  packet  therefrom, 
or  from  any  post  office,  etc.,  with  or  with- 
out the  consent  of  the  person  having  cus- 
tody thereof,  and  open,  embezzle,  or  destroy 
any  such  mail,  letter,  or  package  which 
shall  contain  any  note,  bond,  etc.;  *  *  * 
any  person  who  shall  by  fraud  or  decep- 
tion obtain  from  any  person  having  custody 
thereof  any  such  mail,  letter,  etc.,  shall  al- 
though not  employed  in  the  postal  service 
be  punishable  by  imprisonment  at  hard  labor 
for  not  less  than  one  year  and  not  more 
than  five  years,"  may  be  prosecuted  by  in- 
formation. U.  S.  v.  Wynn,  (1882)  9  Fed. 
Rep.  886. 

Petty  larceny  and  the  receiving  of  stolen 
goods  amounting  to  less  than  thirty-five  dol- 
lars in  value,  are  made  by  the  Act  creating 
the  police  courts  offenses  which  are  punish- 
able only  by  imprisonment  in  a  jail  of  the 
District  of  Columbia  and  are  purely  non- 
infamous  offenses.  Matter  of  Fry,  (1884)  3 
Mackey  (D.  C.)  138. 

Embezzlement  may  be  tried  on  an  informa- 
tion filed  bv  the  district  attorney.  U.  S.  v. 
Reilley,  (1884)  20  Fed.  Rep.  46. 

The  charge  of  misapplying  the  funds  of  a 
national  bank  by  its  cashier  is  a  charge  of 
an  "  infamous  crime  "  which,  under  the  Con- 
stitution of  the  United  States,  must  be  in- 
stituted by  indictment  of  a  grand  jury,  and 
cannot  be  prosecuted  by  a  mere  information 
filed  by  the  district  attorney  with  the  assent 
of  the  court.  U.  S.  v.  Hade,  (1877)  26  Fed. 
Cas.  No.  15,274. 

Passing  counterfeited  government  obliga- 
tion. —  The  offense  of  passing  a  counterfeited 
obligation  of  the  United  States  was  held  not 
to  be  an  infamous  crime  within  the  meaning 
of  the  Constitution,  the  court  saying :  "  It 
has  been  repeatedly  held  that  the  fact  that  an 
offense  may  or  must  be  punishable  by  im- 
prisonment in  a  penitentiary  does  not  make 
it  in  law  infamous."  In  re  Wilson,  (1883)  18 
Fed.  Rep.  34.  See  also  U.S.  v.  Field,  (1883) 
16  Fed.  Rep.  778,  and  U.  S.  v.  Yates,  (1881) 
6  Fed.  Rep.  861,  as  to  passing  counterfeit; 
money.  And  see  U.  S.  «?.  Petit,  (1882)  H 
Fed.  Rep.  58. 

A  conspiracy  to  make  counterfeit  coin  iB 
not  an  infamous  crime.  U.  S.  v.  Burge&s 
(1882)  9  Fed.  Rep.  896. 

Keeping  liquors  with  intent  to  seU,^-  j^ 
criminal  proceeding  oonn  mended  before  a  juj^ 
tire  of  the  pence,  churtfinj*  that   mtoxicsttitiir 
liquors  were  kept  with  intent  to  sell  the  SaLmo 
in    violation    of   a    statute,    is    not    onB    fif    , 
"  capital  or  otherwise  infamous  crime/*  whi^h 
by    Hi''    Constitution    nf    the    Unit+nl     Slnt«/ 
must  be  tried  under   inri irtmntit    i«r  pT 
ment    Stater,  Bryan,  |185fl)  4  low&  $«{}, 

Application    to    mi* 
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famous  to  be  prosecuted  by  information  or  by 
indictment,  as  the  circumstances  of  each  case 
should  seem  to  require,  and  as  the  common 
law  would  sanction.  Indeed,  this  constitu- 
tional provision  produced  no  change  in  the 
practice  or  law,  except,  perhaps,  as  regards  a 
class  of  misdemeanors  regarded  as  infamous 
crimes,  and  which  might,  before  the  amend- 
ment, be  prosecuted  by  information.  The 
amendment,  however,  fixed  the  matter,  be- 
yond the  power  of  Congress  or  the  courts  to 
alter  the  course  of  proceeding  in  bringing 
forward  a  charge  of  crime,  in  the  class  of 
cases  embraced  by  the  provision.  U.  S.  v. 
Shepard,  (1870)  1  Abb.  (U.  S.)  431,  27  Fed. 
Cas.  No.  16,273. 

These  provisions,  as  to  the  mode  of  prose- 
cuting capital  and  other  infamous  offenses, 
have  no  application  to  a  misdemeanor.  U.  S. 
v.  Maxwell,  (1875)  3  Dill.  (U.  S.)  275,  26 
Fed.  Cas.  No.  15,750.  See  also  U.  S.  v.  Wal- 
ler, (1871)  1  Sowy.  (U.  S.)  701,  28  Fed.  Cas. 
No.  16,634;  Green  v.  State,  (1903)  119  Ga. 
120. 


The  Act  of  July  13,  i860,  providing  that 
"all  fines,  penalties,  and  forfeitures  which 
may  be  imposed  or  incurred  shall  and  may 
be  sued  for  and  recovered,  when  not  other- 
wise provided,  in  the  name  of  the  United 
States,  in  any  proper  form  of  action,  or  by 
any  appropriate  form  of  proceeding  before 
any  Circuit  or  District  Court,"  was  held  to 
authorize  a  proceeding  by  information  charg- 
ing a  misdemeanor  under  the  revenue  laws, 
and  valid.  U.  S.  v.  Ebert,  (1874)  1  Cent.  L. 
J.  205,  25  Fed.  Cas.  No.  15,019. 

The  converse  of  this  amendment  holds 
goody  that  persons  may  be  held  to  answer  for 
crimes  other  than  such  as  are  capital^  or  in- 
famous, upon  information  or  indictment,  ac- 
cording to  the  course  of  the  common  law. 
U.  S.  v.  Shepard,  (1870)  1  Abb.  (U.  S.)  431, 
27  Fed.  Cas.  No.  16,273. 

The  clause  leaves  all  offenses  open  to  prose- 
cution by  information,  except  those  which  are 
capital  or  infamous,  when  there  is  no  enact- 
ment of  Congress  preventing  a  resort  to  this 
mode  of  procedure.  U.  S.  v.  Maxwell,  (1875) 
3  Dill.   (U.  S.)  275,  26  Fed.  Cas.  No.  15,750. 


Changes  of  Pnblie  Opinion  from  One  Ago  to  Another  may  affect  the  question  as  to  what 
punishments  shall  be  considered  as  infamous. 
Maokin  V.  U.  S.,  (1886)  117  U.  S.  351. 

EL  Ihdictmeht  Befobe  Ebkoval  xthdbb  Sbctioh  1014,  E.  8.  —  On  a  petition 
for  removal  of  an  accused  from  one  district  to  another,  under  section  1014, 
R.  S.,  an  indictment  in  the  district  to  which  removal  is  sought  is  at  least  prima 
facie  evidence  of  the  existence  of  probable  cause.  "  The  Constitution  does  not 
require  two  such  inquiries  and  adjudications.  The  government,  having  once 
satisfied  the  provision  for  an  inquiry  and  obtained  an  adjudication  by  the 
proper  tribunal  of  the  existence  of  probable  cause,  ought  to  be  able  without 
further  litigation  concerning  that  fact  to  bring  the  party  charged  into  court 
for  trial." 

Beavers  v.  Henkel,  (1904)  104  U.  S.  84. 


X.  Chahge  IH  IHDICTMEHT.  —  A  party  can  only  be  tried  upon  the  indictment 

as  found  by  the  grand  jury,  and  especially  upon  its  language  found  in  the 

charging  part  of  the  instrument     A  change  in  the  indictment  deprives  the 

court  of  the  power  of  proceeding  to  try  the  accused.     There  is  nothing  before 

the  court  on  uiij^i  it  can  hear  evidence  or  pronounce  sentence. 
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tem of  criminal  jurisprudence.  They,  there- 
fore, must  be  understood  to  have  used  the 
language  which  they  did  in  declaring  that 
no  person  should  be  called  to  answer  for  any 
capital  or  otherwise  infamous  crime,  except 
upon  an  indictment  or  presentment  of  a 
grand  jury,  in  the  full  sense  of  its  necessity 
and  of  its  value.  We  are  of  the  opinion  that 
an  indictment  found  by  a  grand  jury  was  in- 
dispensable to  the  power  of  the  court  to  try 
the  petitioner,  for  the  crime  with  which  he 
was  charged."  See  also  U.  S.  v.  Harmon, 
(1888)  34  Fed.  Rep.  872. 
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XI  Coubts-MABTIAL  —  1.  In  General.  —  This  amendment,  instead  of  limit- 
ing the  jurisdiction  of  courts-martial,  leaves  it  to  be  exercised  to  the  fullest 
extent,  under  such  "  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces  "  as  Congress  might,  under  the  power  given  to  it  by  the  Constitu- 
tion, see  fit  to  prescribe. 

Runlde  v.  U.  S.,  (1884)  19  Ct  a.  411.     See  also  Ex  p.  Reed,  (1879)  100  U.  S.  21. 

2.  "Cases  Arising  in  the  Land  or  Naval  Forces,"  —  The  Fifth  Article  of 
Amendment  to  the  Constitution,  which  declares  that  "  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,"  expressly  excepts  "  cases  arising  in  the  land  or 
naval  forces,"  and  leaves  such  cases  subject  to  the  rules  for  the  government 
and  regulation  of  those  forces  which,  by  the  eighth  section  of  the  First  Article 
of  the  Constitution,  Congress  is  empowered  to  make. 

Kurtz  v.  Moffitt,  (1885)  115  U.  S.  500. 

Offinuei  After  Discharge  While  Undergoing  Imprisonment.  —  Section  12  of  the  Act  of 
March  3,  1873,  providing  "  that  all  prisoners  under  confinement  in  said  military 
prisons  undergoing  sentences  of  courtrmartial  shall  be  liable  to  trial  and  punish- 
ment by  courts-martial  under  the  rules  and  articles  of  w$,r  for  offenses  com- 
mitted during  said  confinement,"  is  constitutional,  as  applied  ta  one  under 
confinement  in  a  military  prison,  who  at  the  time  of  the  sentence  was  also 
sentenced  tq  be  dishonorably  discharged  from  the  military  service.  The 
discharge  was  no  doubt  operative  to  deprive  him  of  pay  and  allowances,  but 
so  long  as  he  was  held  in  custody  under  sentence  of  a  court-martial,  for  the  pur- 
pose of  enforcing  discipline  and  punishing  him  for  desertion,  he  remained  sub- 
ject to  military  law,  which  prevailed  in  the  prison  where  he  was  confined,  and 
subject  also  to  the  jurisdiction  of  a  courtrmartial  for  all  violations  of  such  law 
committed  while  he  was  so  held. 

In  re  Craig,  (1895)  70  Fed.  Rep.  969. 

Arrest  and  Prosecution  After  Connection  with  Service  Severed.  —  An  offense  committed 
while  in  actual  service,  though  an  arrest  and  commencement  of  the  prosecution 
are  not  made  before  the  connection  of  the  offender  with  the  service  is  legally 
severed  by  the  expiration  of  his  term  of  service,  or  by  resignation,  dismissal,  or 
other  discharge,  is  a  "  case  arising  in  the  naval  forces,"  and  Congress  has  power 
to  authorize  a  trial  after  the  connection  is  so  severed,  and  after  the  accused 
has  become  a  private  citizen. 

In  re  Bogart,  (1873)  2  Sawy.  (U.  S.)  396,  3  Fed.  Cas.  No.  1,596. 

S.  "  When  in  Actual  Service  in  Time  of  War  or  Public  Danger."  —  The  words 
"  when  in  actual  service  in  time  of  war  or  public  danger  "  apply  to  the  militia 
only.  All  persons  in  the  military  or  naval  service  of  the  United  States  are 
subject  to  the  military  law;  the  members  of  the  regular  army  and  navy  at  all 
times,  the  militia  so  long  as  they  are  in  such  service. 
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Johnson  v.  Sayre,  (1895)  158  U.  S.  114. 
See  also  Ex  p.  Mason,  (1881)   105  U.  S.  700. 

The  clause  "when  in  actual  service  in 
time  of  war  or  public  danger"  evidently  only 
refers  to  the  militia.  It  has  no  reference  to 
the  army  or  navy  of  the  United  States. 
A  good  reason  for  this  distinction  may  be 
found  in  the  fact  that  it  is  only  at  those 
times  that  the  militia  are  under  the  juris- 
diction and  control  of  the  general  govern- 
ment; while  the  army  and  navy  of  the 
United  States  are  always  in  the  service  of 
the  government,  and  there  is  as  much  neces- 
sity for  preserving  their  discipline,  morale, 
and  efficiency  in  peace  as  in  time  of  war. 
In  re  Bogart,  (1873)  2  Sawy.  (U.  S.)  396,  3 
Fed.  Cas.  No.   1,596. 

The  arrangement  of  the  excepting  clause 
to  the  Fifth  Amendment  obviously  imports 


that  the  qualification  of  actual  service  and  a 
state  of  war  or  public  danger  applies  to  ttie 
militia  alone.  By  the  provisions  of  the  first 
section  the  militia  are  liable  to  be  called  into 
the  service  of  the  United  States,  and  placed 
under  their  government,  only  under  the  ex- 
istence of  the  exigencies  of  public  danger  in 
war.  The  terms  of  the  limitation  would 
therefore  apply  to  this  peculiar  service  ex- 
acted from  the  militia,  but  would  be  unusual 
and  extraordinary  in  respect  to  forces  under 
the  regular  enlistment,  and  whose  subjection 
to  the  authority  of  the  general  government 
had  no  necessary  connection  with  a  condition 
of  war  or  public  danger.  The  power  of  Con- 
gress over  the  land  and  naval  forces  is  irre- 
spective of  the  actual  condition  of  the  coun- 
try, and  is  the  same  in  time  of  peace  as  in 
the  time  of  war  or  public  danger.  U.  S.  t\ 
Mackenzie,  1  N.  Y.  Leg.  Obs.  371,  30  Fed.  Gas. 
No.  18,313. 


XII  Waives  of  Constitutional  Bight.  —  A  party  cannot  waive  a  constitu- 
tional right  when  its  effect  is  to  give  a  court  jurisdiction.  This  amendment 
provides  for  a  requisite  to  jurisdiction,  and  if  the  crime  is  of  such  a  nature  that 
an  indictment  to  warrant  a  prosecution  of  the  crime  is  required  by  the  law, 
the  court  has  no  jurisdiction  to  try  without  such  indictment. 

Ex  p.  McClusky,  (1889)  40  Fed.  Rep.  74, 
wherein  it  was  held  that  by  pleading  guilty 
to  a  charge  preferred  by  an  information  when 
an  indictment  to  warrant  a  prosecution  of  the 


crime  is  required  by  law,  a  defendant  does 
not  deprive  himself  of  the  right  to  regain  his 
liberty  by  habeas  corpus. 
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AMENDMENT  V. 

"  Nor  shall  any  person  be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb." 

I.  Not  a  Limitation  on  the  States,  265. 
II.  Proceedings  in  Courts  of  Different  Jurisdictions,  265. 

1 ,  Federal  and  State  Courts ',  265. 

2.  Proceeding  by  Congress  Against  Member ;  and  Criminal  Prosecution,  265. 

3,  Crime  Against  the  Law  of  Nations  Tried  in  Any  Civilized  Court,  265. 

4.  Civil  Courts  and  Courts-martial,  266. 

a.  Proceedings  by  Court-martial,  266. 

b.  Civil  Trial  as  a  Bar  to  Court-martial,  266. 

III.  The  Bar  Must  Be  Pleaded,  266. 

IV.  What  Constitutes  Jeopardy,  267. 

1.  In  General,  267.  • 

2.  As  Understood  at  Common  Law,  267. 

V.  Application  of  Clause  to  Offenses,  267. 

i.  Misdemeanors,  267. 

2.  Criminal  Proceedings  and  Suits  for  Penalties  in  Rem,  267. 

3.  Identical  Offense,  269. 

4.  Criterion  of  Identity  of  Crimes,  269. 

5.  Offenses  Involving  the  Same  Incidents,  269. 

6.  Distinct  Offenses,  269. 

a.  In  General,  269. 

b.  Conspiracy  and  Actual  Commission  of  Offense,  269. 

c.  Assault  and  Battery  and  Murder,  270. 

d.  Counterfeiting  Notes  at  Different  Times,  270. 

e.  Passing  Counterfeit  Notes  at  Different  Times,  270. 

/.  Distilling  Without  Paying  Tax,  and  Using  Still,  270. 
g.  Keeping  Faro  Bank  and  Keeping  Disorderly  House,  270. 
h.  Forging  an  Order  Laid  to  Defraud  Different  Persons,  271. 

7.  Same  Offense  a  Contempt  and  Statutory  Crime,  271. 

8.  Charge  of  Perjury  in  Case  on  Which  Acquitted,  271. 

VI.  Matters  of  Pleading  and  Procedure  as  Involving  Jeopardy,  271. 

1.  Indictment  Ignored  by  One  Grand  Jury,  271. 

2.  Upon  Defective  Indictment,  271. 

3.  Sustaining  Demurrer  to  Valid  Information,  272. 

4.  Variance  Caused  by  Defective  Indictment,  272. 

5.  Pendency  of  Another  Indictment,  27 2. 

6.  Effect  of  Nolle  Prosequi,  272. 

7.  Impaneling  Ntiu  Jury  After  Arraignment,  272. 

8.  When  Court  May  Order  Discharge  of  Jury,  272. 

a.  In  General,  272. 

b.  Unable  to  Agree,  273. 

c.  Consent  of  Defendant,  273. 

d.  Impossible  to  Obtain  Fair  Trial,  273. 

e.  One  of  Jurors  Had  Been  a  Grand  Juror,  274. 
/.  Insanity  of  Juror,  274. 

9.  Reception  of  Verdict  on  Sunday,  274. 

10.  Acquittal  by  Court  Having  No  Jurisdiction,  274. 

11.  Necessity  for  Judgment  on  Verdict,  274. 

12.  Judgment  of  Conviction  Set  Aside  on  Motion  of  Defendant,  275. 
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13.  Motion  in  Arrest  of  Judgment  P ending ,  275. 

14.  Dismissal  of  Case  After  Award  of  New  Trials  275. 

15.  Judgment  Arrested  for  Apparent  Defects^  375. 

16.  Compliance  with  One  of  Alternate  Punishments  y  276. 

L  Hot  A  Likitatioh  OH  THE  STATES.  —  This  amendment  is  clearly  a  limita- 
tion upon  the  powers  of  the  federal  government,  and  is  not  a  limitation  upon 
the  states. 

In  re  BoggB,  (1891)  45  Fed.  Rep.  475.  That  this  amendment  is  not  a  limitation 

upon  the  powers  of  the  states,  see  also  supra, 
p.  256. 

H  FBOCEEDnres  m  Cotots  op  Different  Jurisdictions  —  1.  Federal  and 
State  Courts.  —  An  acquittal  in  a  state  court  of  a  charge  of  murder  cannot  be 
pleaded  in  bar  of  an  indictment  in  a  federal  court,  on  the  same  facts,  charging 
the  defendant,  being  a  white  man,  with  the  killing  of  an  Indian.  A  person 
living  under  two  governments  or  jurisdictions  as  does  every  inhabitant  of  the 
states  of  this  Union,  may  commit  two  crimes  by  doing  or  omitting  one  act  — 
one  against  the  state  and  the  other  against  the  United  States.  And  in  such 
case  the  conviction  or  acquittal  of  the  one  crime  in  a  forum  of  the  state  is  no 
bar  to  a  prosecution  for  the  other  in  a  forum  of  the  United  States. 

U.  S.  v.  Bamhait,  (1884)  22  Fed.  Rep.  290.  same   act.      "Every   citizen    of    the   United 

States  is  also  a  citizen  of  a  state  or  territory. 

The  prohibition  in  this  clause  was  not  de-  He  may  be  said  to  owe  allegiance  to  two  sov- 
signed  as  a  limit  upon  the  state  governments  ereigns,  and  may  be  liable  to  puni aliment  for 
in  reference  to  their  own  citizens.  It  is  ex-  an  infraction  of  the  laws  of  either.  The  same 
chisively  a  restriction  upon  federal  power,  in-  act  may  be  an  offense  or  transgression  of  the 
tended  to  prevent  interference  with  the  rights  laws  of  both.  Thus,  an  assault  upon  the  mar- 
of  the  states  and  of  their  citizens,  Even  if  shal  of  the  United  States,  and  hindering  him 
Congress  should  undertake,  and  could  right-  in  the  execution  of  legal  process,  is  a  high 
fully  undertake,  to  punish  a  cheat  perpe-  offense  against  the  United  States,  for  which 
t rated  upon  citizens  of  a  state  because  an  the  perpetrator  is  liable  to  punishment;  and 
instrument  in  effecting  that  cheat  was  a  coun-  the  same  act  may  be  also  a  gross  breach 
terf eited  coin  of  the  United  States,  the .  fact  of  the  peace  of  the  state,  a  riot,  an  assault,  or 
that  a  state  makes  it  an  offense  to  pass  a  murder,  and  subject  the  same  person  to  a 
counterfeited  coin  would  not  be  open  to  the  punishment,  under  the  state  laws,  for  a  mis- 
objection  that  a  person  charged  with  that  demeanor  or  felony.  That  either  or  both 
offense  would  be  subject  to  be  twice  put  in  may  (if  they  see  fit)  punish  such  an  offender, 
jeopardy  of  life  or  limb.  Fox  v.  Ohio,  (1847)  cannot  be  doubted.  Yet  it  cannot  be  truly 
5  How.  (U.  S.)  434.  averred  that  the  offender  has  been  twice  pun- 
ished for  the  same  offense;  but  only  that  by 

It  is  no  objection  to  a  state  statute  that  one  act  he  has  committed  two  offenses,  for 

an  offender  thereunder  may  be  liable  to  pun-  each    of    which    he    is    justly    punishable." 

iahment  under  an  Act  of  Congress  for  the  Moore  v.  Illinois,  (1852)  14  How.  (U.  S.)  20. 

2.  Proceeding  by  Congress  Against  Member,  and  Criminal  Prosecution.  —  A  con- 
viction and  sentence  of  an  individual,  not  a  member  of  Congress,  by  the  House 
of  Representatives  of  the  United  States,  for  a  breach  of  privilege  by  assault 
and  battery  upon  a  member  of  the  House,  for  or  on  account  of  words  by  him 
spoken  in  the  House  of  Kepresentatives,  in  debate,  are  not  a  bar  to  a  criminal 
prosecution  by  indictment  for  the  assault  and  battery. 

U.  S.  v.  Houston,  (1832)  4  Cranch  (C.  C.)  261,  26  Fed  Cas.  No.  15,398. 

3.  Crime  Against  the  Law  of  Nations  Tried  in  Any  Civilized  Court.  —  Robbery 
on  the  seas  is  considered  an  offense  within  the  criminal  jurisdiction  of  all 
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nations.     It  is  against  all,  and  punished  by  all;  and  there  can  be  no  doubt 
that  the  plea  of  autrefois  acquit  would  be  good  in  any  civilized  state,  though 
resting  on  a  prosecution  instituted  in  the  courts  of  any  other  civilized  state. 
U.  8.  v.  Bowers,  (1820)  5  Wheat  (U.  8.)  197. 

4.  Civil  Conrti  and  Courts-martial — a.  Proceedings  bt  Coubt-mabtiai* — 

The  finding  of  a  military  court  of  inquiry  acquitting  a  person  of  all  blame  is 

not  a  complete  bar  to  a  prosecution  in  the  civil  courts.     If  the  civil  courts 

have  jurisdiction  of  an  offense,  notwithstanding  the  concurrent  jurisdiction  by 

court-martial  of  military  offenses,  it  follows  that  the  proceedings  in  one  cannot 

be  pleaded  in  bar  to  proceedings  in  the  other,  and  if  the  finding  of  such  court 

should  conflict  with  the  well-recognized  principles  of  the  civil  law  it  should  be 

disregarded.    At  the  same  time,  weight  should  be  given  to  the  finding  as  an 

expression  of  the  opinion  of  the  military  court  of  the  magnitude  of  the  offense. 

U.  8.  v.*  Clark,  (1887)  31  Fed.  Rep.  715.  proceedings  of  the  court-martial,  the  Supreme 

Proceeding,  of  a  court-martial  are  a  bar  to  ?™*  l£d '    !l!Sn2i?J%t  ^XST*m 

subsequent  indictments  in  courts  of  common  i?£J[el?  wT^TL,™^ 

law  for  the  same  offense,  the  parties  there  £™g *  a  *£*  ™**F en*  l1±f*™**J* 

being  the  same  likewise^d  the  tribunal  ac-  eourti  of  comnon  ,aw  for  the  «"•  offense- 

quitting  competent  to  examine  and  acquit.  A  trial  and  acquittal  by  a  court-martial  are 

Wilkes  v.  Dinsman,   (1849)  7  How.  (U.  S.)  not  a  bar  to  an  inquiry  and  prosecution  by 

123.    But  Steiner's  Case  —  Civil  Responsibil-  the    proper   civil    authorities.     In   re   Fair, 

ity  of  Army,    (1854)    6  Op.  Atty.-Gen.  419,  (1900)   100  Fed.  Rep.  151. 


referring  to  this  as  a  dictum,  said:     "That 


Bar  to  prosecution  in  courts  of  insurgent 


I.*.  ..'   i  4.u~  --.—.«  -~±      a_  AfRM.  «-  .^  united  States  were  in  occupation  of  a  state 

relations  of  the  same  act.    An  officer,  on  ac-  .-sk*-— .  ai-*~i~*    ™.«  uIij  *^  i* w~- 

..  .     .  A_^  „    .  4.     ..«__  m0jL   _„,„.  L*  twt-A  *•  a  military  district,  was  held  to  be  a  bar 

count  of  one  and  the  same  act,  may  be  tried  .         •*-*— ..*s*w  ;«  /l.  „*«*«  ^„«#.«.  #^«  *u^ 

*~-  -~__..i*  -4.  MAMMAn  i™  A«3  f^-  tmMM.*i«_  *°  *  prosecution  in  the  state  courts  for  the 

£M?!S£E^JS ^n^  JS^r  ««>«  offense.    Coleman  v.  Tennessee,  (1878) 

^  nr^e^oSer*  97  U'  S"  516'  whcrein  thc  «>"*  8aid:      "  If 

may  preceae  we  otner.  an  armv  marching  through  a  friendly  country 

An  acquittal  before  a  court-martial  cannot  would  thus  be  exempt  from  its  civil  and  crim- 

be  pleaded  in  defense  of  an  indictment  in  a  inal  jurisdiction,  a  fortiori  would  an  army 

court  of  law,  even  though  the  offense  charged  invading  an  enemy's  country  be  exempt.    The 

in  both  cases  be  substantially  the  same.    U.  fact  that  war  is  waged  between  two  countries 

S.  v.  Cashiel,  (1863)  1  Hughes  (U.  S.)  552,  negatives  the  possibility  of  jurisdiction  being 

25  Fed.  Cas.  No.  14,744,  refusing  to  follow  exercised  by  the  tribunals  of  the  one  country 

the  dictum  in  Wilkes  t>.  Dinsman,  (1849)   7  over  persons  engaged  in  the  military  service 

How.    (U.  S.)    123,  which  was  an  action  of  of  the  other,  for  offenses  committed  while  in 

trespass  brought  by  a  marine  against  an  offi-  such  service.    Aside  from  this  want  of  juris- 

cer  for  punishment  inflicted  on  the  plaintiff.  diction,  there  would  be  something  incongru- 

A  court-martial  had  acquitted  the  defendant  ous  and  absurd  in  permitting  an  officer  or 

of  the  charge,  and  upon  the  propriety  of  re-  soldier  of  an  invading  army  to  be  tried  by 

jection  by  the  trial  court  of  the  record  of  the  his  enemy,  whose  country  he  had  invaded/' 

b.  Civil  Trial  as  a  Bab  to  Coubt-mabtjal.  —  An  officer  or  soldier  of  the 
army,  who  does  an  act  criminal  both  by  the  military  and  the  general  law,  is 
subject  to  be  tried  by  the  latter  in  preference  to  the  former,  under  certain  con- 
ditions and  limitations.  But  his  conviction  or  acquittal,  by  the  civil  authorities, 
of  the  offense  against  the  general  law,  does  not  discharge  him  from  responsibility 
for  the  military  offense  involved  in  the  same  facts. 

Steiner's  Case  — Civil  Responsibility  of  Army,  (1864)  6  Op.  Atty.-Gen.  413. 

UX  the  Bab  Must  Be  Pleaded.  —  A  former  conviction  must  be  pleaded. 

U.  8.  v,  Wilson,  (1833)  7  Pet.  (U.  S.)  159. 
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IV.  What  Constitutes  Jbopabdt  —  1.  In  General  —  The  prohibition  is  not 
against  being  twice  punished,  but  against  being  twice  put  in  jeopardy,  and  the 
accused,  whether  convicted  or  acquitted,  is  equally  put  in  jeopardy  at  the  first 
trial. 


U,  S.  t?.  Ball,  (1896)   163  U.  S.  662. 

A  prisoner  is  said  to  be  put  in  jeopardy 

whenever  he  is  put  on  trial  before  a  compe- 
tent court  and  jury  under  a  valid  indictment, 
and  the  jury  are  said  to  be  charged  when  they 
are  impaneled  and  sworn.  Ea  p.  Glenn, 
(1901)   111  Fed.  Rep.  261. 

When  the  trial  of  an  indictment  has  been 
commenced  by  the  swearing  of  a  jury,  the 
defendant  is  in  their  charge,  and  is  entitled 
to  a  verdict  of  acquittal  if  the  case  on  the 
part  of  the  prosecution  is,  for  any  reason,  not 
made  out  against  him,  unless  he  consents  to 
the  discharging  of  the  jury  without  giving  a 
verdict,  or  unless  there  is  such  a  legal  neces- 
sity for  discharging  them  as  would,  if  spread 
on  the  record,  enable  a  court  of  error  to  say 
that  the  discharge  was  proper.    U.  S.  v.  Wat- 


son,  (1868)   3  Ben.   (U.  S.)    1,  28  Fed.  Cas. 
No.  16,651. 

The  jeopardy  spoken  of  in  this  article  can 
be  interpreted  to  mean  nothing  short  of  the 
acquittal  or  conviction  of  the  prisoner,  and 
the  judgment  of  the  court  thereupon.  This 
was  the  meaning  affixed  to  the  expression  by 
the  common  law,  notwithstanding  some  loose 
expressions  to  be  found  in  some  elementary 
treatises,  or  in  the  opinions  of  some  judges, 
which  would  seem  to  intimate  a  different 
opinion.  U.  8.  v.  Haskell,  (1823)  4  Wash. 
(U.  S.)  402,  26  Fed.  Cas.  No.  15,321.  See 
also  U.  8.  v.  Morris,.  (1851)  1  Curt.  (U.  S.) 
23,  26  Fed.  Cas.  No.  15,815;  State  v.  Moor, 
(1823)  Walk.  (Miss.)  134.  But  the  doctrine 
stated  in  Em  p.  Glenn,  (1901)  111  Fed.  Rep. 
261,  that  a  prisoner  is  put  in  jeopardy  when 
the  jury  are  impaneled  and  sworn,  seems  to 
prevail  now  in  the  federal  courts. 


2.  As  Understood  at  Common  Law.  —  It  is  very  clearly  the  spirit  of  this  clause 
to  prevent  a  second  punishment  under  judicial  proceedings  for  the  same  crime, 
so  far  as  the  common  law  gave  that  protection. 


Ex  p.  Lange,  (1873)  18  Wall.  (U.  S.)  170. 

Resort  should  be  had  to  the  common  law  to 
ascertain  the  true  meaning  of  this  clause,  as 
the  prohibition  is  a  recognition  of  an  old 
maxim  of  the  common  law.  U.  8.  V.  Gibert, 
(1834)  2  Sumn.  (U.  8.)  10,  25  Fed.  Cas.  No. 
15,204. 

"  In  the  conflict  of  opinion  between  some 
of  the  state  courts  and  other  state  and  fed- 
eral tribunals  as  to  the  construction  of  a 
clause  of  the  Constitution  of  the  United  States, 
we  feel  constrained  to  conform  to  the  decisions 
of  those  courts  which  were  especially  or- 
dained and  established  by  it,  and  invested 
with  authority  to  construe  that  instrument. 
Hence,    we    adopt   the   conclusion    that    the 


clause  of  the  fifth  article  of  the  Amendments 
of  the  Constitution  of  the  United  States,  viz., 
'  Nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or 
limb,9  being  'a  maxim  imbedded  in  the  very 
elements  of  the  common  law,'  and  incorpor- 
ated into  that  instrument,  is  properly  inter- 
Iireted  by  the  authorized  exposition  estab- 
ished  at  its  adoption.  'At  common  law  it 
meant  nothing  more  than  that  where  there 
had  been  a  final  verdict  either  of  acquittal  or 
conviction,  on  an  adequate  indictment,  the 
defendant  could  not  be  a  second  time  placed 
in  jeopardy  for  the  particular  offense/  147 
Wharton's  Crim.  Law,  and  cases  there  cited." 
Hoffman  v.  State,  (1863)  20  Md.  434. 


T.  Application  of  Clause  to  Offenses—  1.  Misdemeanors.  —  This  constitu- 
tional guaranty  by  a  liberal  construction  is  held  to  apply  to  misdemeanors  as 
well  as  to  treason  and  felony. 

Berkowitz  v.  TJ.  8.,  (C.  C.  A.  1899)  93  Fed.  Rep.  462. 


2.  Criminal  Proceedings  and  Suits  for  Penalties  in  Bern.  —  Where  an  issue 
raised  as  to  the  existence  of  the  act  or  fact  denounced  has  been  tried  in  a 
criminal  proceeding,  instituted  by  the  United  States,  and  a  judgment  of 
acquittal  has  been  rendered  in  favor  of  a  particular  person,  that  judgment  is 
conclusive  in  favor  of  such  person,  on  the  subsequent  trial  of  a  suit  in  rem 
by  the  United  States,  where,  as  against  him,  the  existence  of  the  same  act  or 
fact  is  the  matter  in  issue,  as  a  cause  for  the  forfeiture  of  the  property 
prosecuted  in  such  suit  in  rem. 
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Coffey  v.  U.  6.,  (1886)  116  U.  S.  443. 

A  conviction  under  an  indictment  for  a 
conspiracy  to  defraud  the  government  out 
of  taxes  due  on  whiskey,  in  pursuit  of  Which 
conspiracy  the  defendant  and.  others  did  un- 
lawfully remove  the  whiskey,  is  a  bar  to  a 
civil  action  to  recover  a  statutory  penalty 
for  the  same  offenses.  If  the  specific  acts  of 
removal  on  which  this  suit  is  brought  are 
the  same  which  were  proved  in  the  indict- 
ment, the  former  judgment  and  conviction  is 
a  bar  to  the  present  action,  though  the  civil 
suit  be  under  one  section  and  the  criminal 
suit  under  another  section  of  the  Revised 
Statutes.  U.  S.  v.  McKee,  (1877)  4  Dill.  (U. 
S.)  128,  26  Fed.  Cas.  No.  15,688. 

A  conviction  of  a  stockholder  and  secretary 
of  a  company,  charging  that  he  had  com* 
mitted  unlawful  acts  against  the  revenue  laws 
while  secretary  of  the  company,  is  a  oar  to 
an  information  for  the  forfeiture  of  certain 
personal  and  real  property  owned  and  occu- 
pied by  the  company,  charging  acts  committed 
with  the  design  to  avoid  payment  of  taxes. 
The  circumstances  that  the  plea  in  bar  was 
entered  by  other  stockholders  who  had  not 
been  prosecuted  for  the  fraudulent  acts  and 
omissions  that  were  made  the  basis  of  the  ac- 
tion for  forfeiture  did  not  relieve  the  govern- 
ment's case  of  the  difficulty.  U.  S.  t>.  One 
Distillery,  (1890)  43  Fed.  Rep.  846. 

Forfeiture  not  a  bar  to  a  criminal  action. 
—  Section  3318,  R.  S.,  providing  that  when- 
ever any  rectifier  or  wholesale  liquor  dealer 
does  what  is  specified  therein,  he  shall  pay  a 
penalty  of  one  hundred  dollars,  and  shall,  on 
conviction,  be  fined  and  imprisoned,  does  not 
violate  this  clause,  and  a  judgment  in  a  civil 
action  "  that  the  plaintiffs  have  judgment  for 
their  claim,  together  with  costs  and  disburse- 
ments of  this  action,  to  wit,  the  sum  of  one 
hundred  dollars,  and  that  they  have  execution 
therefor,"  is  not  a  bar  to  a  criminal  action 
under  the  statute  for  the  same  cause.  Matter 
of  Leszynsky,-(1879)  16  Blatchf.  (U.  S.)  9, 
15  Fed.  Cas.  No.  8,279. 

Conviction  is  not  a  bar  to  a  suit  in  rem.  — 
A  conviction  of  aiding  in  the  removal  to  a 
place  other  than  the  distillery  warehouse,  pro- 
vided by  law,  of  distilled  spirits  on  which  the 
tax  imposed  by  law  had  not  been  paid,  is  not 
a  bar  to  an  information  for  forfeiture  for 
carrying  on  the  business  of  a  distiller  with 
the  intent  to  defraud  the  United  States  of 
the  tax  on  spirits.  This  provision  of  the  Con- 
stitution is  not  a  limitation  upon  the  kinds 
of  punishment  which  may  be  inflicted  for  an 
offense,  hence  there  may  be  a  fine  and  impris- 
onment and  forfeiture  for  the  same  offense  if 
the  law  so  provides.  U.  S.  v.  Three  Copper 
Stills,  (1890)  47  Fed.  Rep.  499,  wherein  the 
court,  referring  to  the  Coffey  v.  V.  S.,  (1886) 
116  U.  S.  445,  and  U.  S.  v.  McKee,  (1877)  4 
Dill.  (U.  S.)  128,  cases,  said:  "Although 
the  court  in  that  case  fCoffey  V.  U.  S.,  (1880) 
116  U.  S.  445]  declined  to  express  an  opinion 
as  to  whether  a  conviction  on  an  indictment 
under  section  3257   could  be  availed  of  as 


conclusive  evidence  in  law  for  a  condemna* 
tion  in  a  subsequent  suit  in  rem  under  that 
section,  it  must  necessarily  follow  from  the 
reasoning  of  the  court  that,  if  an  acquittal  is 
conclusive  on  the  United  States,  a  conviction 
must  be  conclusive  on  the  convicted  claimant. 
*  *  *  There  is  no  case  known  to  me  which 
decides  that  this  constitutional  provision  in- 
cludes a  proceeding  in  rem,  which  is  a  civil 
action,  within  its  inhibition.  It  is  true  that 
the  reasons  given  for  the  decision  in  U.  S.  v. 
McKee,  (1877)  4  Dill.  (U.  S.)  128,  would 
indicate  that  the  fact  the  second  proceeding 
was  a  civil  action  would  make  no  difference 
as  to  the  application  Of  this  constitutional 
provision,  but  that  case  differs  from  the  one  at 
bar  in  that  it  was  a  direct  proceeding  against 
McKee,  and  sought  to  secure  double  taxes  for 
the  same  offense  for  which  he  had  been  con- 
victed and  sentenced.  This  is  certainly  a  very 
broad  application  of  this  provision  of  the  Con- 
stitution, but,  broad  as  it  is,  it  does  not  cover 
a  proceeding  in  rem  to  forfeit  a  thing  subject 
under  an  express  statute  because  of  its  status, 
use,  or  location,  and  that  without  regard  to 
the  guilt  or  innocence  of  the  owner  of  the 
thing.  This  case  — U.  S.  v.  McKee,  (1877)  4 
Dill.  (U.  S.)  128  —  is  referred  to  in  the  case 
of  Coffey  t?,  U.  8.,  (1886)  116  U.,  S.  445, 
and  the  reason  for  that  decision  given;  but 
I  do  not  understand  the  reason  given  for  the 
decision  is  approved  *and  declared  applicable 
to  a  proceeding  in  rem.  The  reason  given  by 
the  Supreme  Court  in  Coffey  v.  U.  S.,  (1886) 
116  U.  S.  445,  is  entirely  different,  as  we 
have  seen;  and  this  is  a  most  significant  fact, 
since,  if  the  reasoning  of  the  court  in  U.  S. 
v.  McKee  had  been  adopted  and  made  appli- 
cable, it  would  have  been  conclusive  of  that 
case  and  all  others  like  it,  whether  there  was 
a  conviction  or  an  acquittal.  But  the  reasons 
given  by  the  Supreme  Court  prove,  we  think, 
that  it  did  not  intend  to  declare  or  intimate 
that  the  proceeding  in  rem  taken  to  forfeit 
property  claimed  by  Coffey  was  putting  hiin 
'  twice  in  jeopardy  of  life  or  limb,'  within  the 
meaning  of  the  constitutional  prohibition. 
Indeed,  the  language  of  the  court  seems  to 
put  that  beyond  controversy.  The  court  says, 
116  U.  S.  443:  '  Whether  a  conviction  on  an 
indictment  under  section  3257  could  be 
availed  of  as  conclusive  evidence  in  law  for 
a  condemnation  in  a  subsequent  suit  in  rem 
under  that  section,  and  whether  a  judgment 
of  forfeiture  in  a  suit  in  rem  under  it  would 
be  conclusive  evidence  in  law  for  a  conviction 
on  a  subsequent  indictment  under  it,  are 
questions  not  now  presented.'  If  there  is  in- 
ference to  be  drawn  from  this  language,  it  is 
rather  that  there  could  be  a  subsequent  suit 
in  rem  or  a  subsequent  indictment,  as  the 
case  might  require.  If  not  this,  there  is  cer- 
tainly no  indication  that  there  could  be  only 
an  indictment  or  a  proceeding  in  rem,  and 
that  the  United  States  would  be  forced  to 
elect  which  it  would  pursue." 

A  judgment  of  forfeiture  in  an  action  in 
rem  is  not  a  bar  to  a  criminal  aetion  involv- 
ing the  same  facts.  U.  S.  v.  Olsen,  (1893) 
57  Fed.  Rep.  579. 
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S.  Identical  Offense.  — A  former  trial,  to  be  a  bar,  must  be  a  trial  for  the  same 
identical  offense;  or,  in  other  words,  for  the  transgression  of  the  same  law. 

U.  6.  v.  Cashiel,  (1863)   1  Hughes  (U.  S.)  which  the  defendant  was  first  indicted  or  ac- 

552,  25  Fed.  Cas.  No.  14,744.  quitted  was  the  same  for  which  he  is  prose* 

.  *                     .  A.  cuted.     U.   S.  v.  Houston,    (1832)    4  C ranch 

Upon  a  plea  of  former  conviction  or  ac-  /n   CM  261    26  FeiL  Ca7  No   15  308      nnca 

quittal,  it  must  appear  that  the  crime  for  {L'  u>  261'  Z(J  befL  Cas'  No'  15>398' 

4.  Criterion  of  Identity  of  .Crimes.  —  The  criterion  of  identity  of  crimes  is, 
whether  the  facts  charged  in  one  indictment  would  have  been  sufficient  to 
justify  a  conviction  and  judgment  upon  the  other,  by  the  court  in  which  the 
first  conviction  was  had.  For,  although  the  facts  charged  in  the  second  indict- 
ment constitute  a  part  of  the  matter  necessary  to  support  the  first,  yet,  if  the 
facts  averred  in  the  second  indictment  are  sufficient,  of  themselves,  to  constitute 
a  crime,  and  the  first  court  has  not  jurisdiction  of  the  crime  thus  charged  in 
the  second  indictment,  neither  a  conviction  nor  an  acquittal  upon  the  first 
indictment  will  be  a  bar  to  the  second. 

U.  S.  v.  Houston,  (1832)  4  Cranch  (C.  0.)       indictment  have  been  sufficient  to  produce  a 
261,  26  Fed.  Cas.  No.  15,398.  legal   conviction  upon  the  earlier   one,   is  a 

That  the  defendant9  could  not,  under  an  V^^"§^»^.*L  ^  HZJt  '"P? 

earlier  indictment,   have  been   convicted   of  ™* °XwTSfi8T^ !ta"  i^fi?  5ft 

the  offense  embraced  in  a  later  one,  nor  would  £  {**  ™**?'  <"**>  2  Ben*   <U'  a>   456' 

the  evidence  be  necessary  to  support  the  later  ^  *<*'  uas'  JNa  1&'1ZU- 

5.  Offenses  Involving  the  Same  Incidents.  —  After  conviction  on  an  indictment 
for  unlawful  cohabitation,  under  an  Act  of  Congress  for  the  suppression  of 
polygamy,  the  defendant  cannot  be  convicted  on  an  indictment  for  adultery, 
involving  the  same  incidents  as  on  the  first  indictment  and  conviction,  without 
being  put  twice  in  jeopardy. 

Nielsen,  Petitioner,   (1889)    131  U.  S.  176,  second.     And  the  reason  why  he  may  be  so 

wherein  the  court  said  that  where  a  person  found  guilty  and  punished  by  that  court  upon 

has  been    tried   and   convicted    for   a   crime  the  first  indictment  is  that  the  nature  of  the 

which  has  various  incidents  included  in  it,  he  offense  is  the  same,  and  the  only  difference  is 

cannot  be  a  second  time  tried  for  one  of  those  in  the  degree  of  punishment,  the  court  hav- 

incidents  without  being  twice  put  in  jeopardy  ing  jurisdiction  of  both.     U.  S.  t?.  Houston, 

for  the  same  offense.  (1832)   4  Cranch  (C.  C.)   261,  26  Fed.  Cas. 

Same  incidents  in  various  offenses.  — Upon  No-  15*398- 

an  indictment  for  murder,  a'  general  acquittal  a  conviction  for  stealing  a  pockotbook  is  a 

or  conviction  is  a  bar  to  a  subsequent  indict-  conviction  of  stealing  all  that  it  contained  at 

ment  for  manslaughter  upon  the  same  killing.  the  time  of  the  theft^  belonging  to  the  same 

So,  an  acquittal  or  conviction,  upon  an  indict-  owner.     U.  S.  v.  John,   (1833)   4  Cranch   (C. 

ment  for  petit  treason,  is  a  bar  to  a  subse-  C.)  336,  26  Fed.  Cas.  No.  15,479.    See  also  U. 

quent  indictment  for  murder.     So,  upon  an  s.  v.  Lee,   (1834)   4  Cranch   (C.  C.)   446,  26 

indictment  of  grand  larceny,  a  general  ac-  Fed.  Cas.  No.  15,686.' 
quittal  or  conviction  is  a  bar  to  a  subsequent 

indictment  for  petit  larceny  for  the  same  tak-  But  see  infra,  p.  270,  Distinct  Offenses  — A  fl- 
ing. But  the  reason,  in  all  those  cases,  is  sault  and  Battery  and  Murder,  where  a  new 
that  the  defendant  may,  upon  the  first  indict-  fact  supervenes  after  the  first  prosecution,  as 
ment,  be  found  guilty  of,  and  punished  by  in  the  case  of  a  conviction  for  assault  and 
that  court  for,  the  offense  charged   in  the  battery,  and  death  subsequently  ensues. 

6.  Diftinct  Offenses — a.  In  General.  —  When  the  indictment  is  for  a  dis- 
tinct offense  from  that  on  which  the  verdict  in  the  previous  trial  was  found,  a 
plea  of  former  jeopardy  cannot  be  sustained. 

U.  S.  v.  Randenbush,  (1834)  8  Pet.  (U.  S.)  289. 

b.  Conspiracy  and  Actual  Commission  of  Offense.  —  A  conviction  or 
acquittal  on  a  charge  of  conspiracy  to  commit  an  offense,  as  of  conspiracy 
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to  utter  a  false,  certificate  of  naturalization,  is  not  a  bar  to  an  indictment  for 
the  actual  commission  of  the  offense  which  the  accused  had  been  charged  with 
having  conspired  to  commit  A  conviction  of  one  on  a  charge  of  conspiracy 
to  utter  a  false  certificate  of  naturalization  does  not  show  that  he  uttered  such 
certificate.  It  may  have  been  uttered  sotely  by  a  co-conspirator.  So  an  acquittal 
of  one  on  such  a  charge  is  not  in  the  least  inconsistent  with  his  having  uttered 
such  certificate.  There  may  have  been  a  failure  to  prove  a  conspiracy. 
Berkowitz  v.  U.  S.,  (C.  C.  A.  1899)  93  Fed.  Rep.  467. 

c.  Assault  and  Battery  and  Murder.  —  One  who  has  been  convicted  and 

sentenced  on  a  charge  of  assault  and  battery  has  not  been  twice  put  in  jeopardy 

by  being  subsequently  convicted  of  murder  when  the  person  assaulted  died 

subsequently  to  the  first  conviction. 

Hopkins  v.  U.  S.,  (1894)  4  App.  Cas.  (D.  character  of  the  offense,  and  together  with 

C.)    436,   on    which    point  the   court    said:  the  facts  existing  at  the  time  constitutes  a 

"  The  great  weight  of  authority  is  in  support  new  and  distinct  crime,  an  acquittal  or  con- 

of  the  principle  that  when,  after  the  first  viction  of  the  first  offense  is  not  a  bar  to  an 

prosecution,  a  new  fact  supervenes,  for  which  indictment  for  the  other  distinct  crime." 
the  accused  is  responsible,  which  changes  the 

d.  Counterfeiting  Notes  at  Different  Times.  —  The  counterfeiting  of 
notes  at  different  times,  although  all  apparently  of  the  same  series  and  printed 
from  the  same  plate,  constitutes  distinct  offenses. 

Bliss  v.  U.  S.,  (C.  C.  A.  1900)  105  Fed.  Rep.  608. 

e.  Passing  Counterfeit  Notes  at  Different  Times.  —  Upon  an  indict- 
ment for  passing  a  counterfeit  note  with  intent  to  defraud,  the  defendant  cannot 
successfully  plead  that  the  note  described  in  the  indictment  had  been  theretofore 
given  in  evidence  on  the  trial  upon  a  former  indictment  found  against  him 
for  passing  another  counterfeit  note. 

U.  S.  v.  Randenbush,  (1834)  8  Pet  (U.  S.)  289. 

f.  Distilling  Without  Paying  Tax,  and  Using  Still.  —  Where  de- 
fendants had  been  indicted  under  an  internal  revenue  Act  for  knowingly  carry- 
ing on  the  business  of  a  distillery  without  having  paid  the  special  tax,  on  which 
indictment  they  were  tried  and  acquitted,  the  ground  of  the  acquittal  being 
that  they  were  not  the  principals  who  were  bound  to  pay  the  tax,  and  who  were 
afterwards  indicted  under  the  same  statute  for  knowingly  using  the  still  for 
the  purpose  of  distilling,  in  a  certain  dwelling  house,  the  evidence  on  the  trial 
of  the  first  indictment  showing  that  the  place  of  the  offense  charged  was  the 
same  dwelling  house,  a  plea  of  former  acquittal  founded  on  the  acquittal  under 
the  first  indictment  could  not  be  sustained. 

U.  S.  v.  Flecke,  (1808)  2  Ben.  (U.  S.)  466,  25  Fed.  Cas.  No.  15,120. 

g.  Keeping  Faro  Bank  and  Keeping  Disorderly  House.  —  A  conviction 
of  the  offense  of  keeping  a  faro  bank,  contrary  to  a  by-law  of  a  municipal  cor- 
poration, is  no  bar  to  an  indictment  at  common  Jaw  for  keeping  a  disorderly 
house,  supported  by  the  same  evidence. 

U.  S.  v.  Hood,  (1817)  %  Craw*  (C.  C.)  133.  26  Fed.  Gas.  No.  16,385. 
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h.  Forging  an  Order  Laid  to  Defraud  Different  Persons.  —  An  ac- 
quittal upon  an  indictment  for  forging  an  order  with  intent  to  defraud  John 
Lang,  is  no  bar  to  an  indictment  for  forging  the  same  order  with  intent  to 
defraud  William  Lang. 

U.  6.  v.  Book,  (1822)  2  Cranch  (C.  C.)  204,  24  Fed.  Cas.  No.  14,024. 

7.  Same  Offense  a  Contempt  and  Statutory  Crime.  —  The  power  to  punish  for 

contempt  remains  in  each  House  of  Congress  and  it  cannot  be  held  that  a  statute 

is  invalid  because  it  provides  that  contumacy  in  a  witness  called  to  testify  in  a 

matter  properly  under  consideration  by  either  House,  and  deliberately  refusing 

to  answer  questions  pertinent  thereto,  shall  be  a  misdemeanor  against  the 

United  States. 

In  re  Chapman,  (1897)  186  U.  S.  672.  See  Chapman  v.  U.  S.,  (1896)  8  App.  Cas.  (D.  C.) 
302;  Chapman  v.  U.  S.,  (1896)  6  App.  Cm.  (D.  C.)  122. 

8.  Charge  of  Perjury  in  Caae  on  Which  Acquitted.  —  A  defendant  who  had 
been  acquitted  upon  an  indictment  for  selling  liquors  without  payment  of  a 
special  tax  required  by  law,  was  subsequently  put  upon  trial  for  perjury  in 
swearing  upon  his  preliminary  examination  before  a  commissioner  that  he  did 
not  so  sell.  It  was  held  that  a  plea  of  prior  acquittal  was  bad,  as  the  two  indict- 
ments were  not  for  the  same  transaction  nor  sustained  by  the  same  evidence. 

U.  S.  v.  Butler,  (18S9)  38  Fed.  Rep.  498. 

VI  Matters  or  Pleadim  ahd  Pbochhth  as  Ivyolvivg  Jsopabdt  — 
1.  Indictment  Ignored  by  One  Grand  Jury.  —  The  ignoring  of  an  indictment  by 
one  grand  jury  is  no  bar  to  a  subsequent  grand  jury  investigating  the  charge 
and  finding  an  indictment  for  the  same  offense. 

U.  S.  v.  Martin,  (1892)  60  Fed.  Rep.  918. 

2.  Upon  Defective  Indictment. —  In  England,  an  acquittal  upon  an  indictment 
so  defective  that,  if  it  had  been  objected  to  at  the  trial,  or  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error,  it  would  not  have  supported  any  conviction  or 
sentence,  has  generally  been  considered  as  insufficient  to  support  a  plea  of 
former  acquittal  "  After  the  full  consideration  which  the  importance  of  the 
question  demands,  that  doctrine  appears  to  us  to  be  unsatisfactory  in  the  grounds 
on  which  it  proceeds,  as  well  as  unjust  in  its  operation  upon  those  accused  of 
crime;  and  the  question  being  now  for  the  first  time  presented  to  this  court, 
we  are  unable  to  resist  the  conclusion  that  a  general  verdict  of  acquittal  upon 
the  issue  of  not  guilty  to  an  indictment  undertaking  to  charge  murder,  and, 
not  objected  to  before  the  verdict  as  insufficient  in  that  respect,  is  a  bar  to  a 
second  indictment  for  the  same  killing." 

U.  S.  v.  Ball,  (1896)  103  U.  S.  662.  See  statutory  indictment.  —  A  prior  conviction 
also  Kepner  v.  U.  S.,  (1904)  195  U.  S.  130.  and  nolle  prosequi  upon  a  sufficient  indict- 
On  a  void  proceeding  or  indictment  neither  m«n*  at ,°™»  ,a*'  ^ou»h  ^sufficient  ™- 
at  common  liw  nor  by  the  Constitution  will  l^*6  °^Ut£i8  i*5*!? \ralW11*  Pr°fe' 
an  acquittal  or  conviction  operate  as  a  bar  SjiS.VfS,  »*«*»«*  sufficient  under 
to  a  subsequent  indictment  for  the  same  %*  ^XA?  ?^\°%™n  rW£  "o 
offense.  lTk  ..  Jones,  (1887)  31  Fed.  Rep.  ^fa"^  Jfi^  Sso^ZL™  'u! 
7S55'  8.,  (1844)  1  Hayw.  &  H.  (D.  C.)  200,  9  Fed, 
Conviction  aag  noL  pro*,  upon  insufficient  Cas.  No.  4,869. 
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8<  Sustaining  Demurrer  to  Valid  Information.  —  On  sustaining  tfie  demurrer 
to  a  valid  information,  the  defendant  has  not  been  put  in  jeopardy,  and  he 
may  be  again  arrested  and  put  on  trial. 

U.  S.  v.  Van  Vliet,  (1885)  23  Fed.  Rep.  36. 

4.  Variance  Caused  by  Defective  Indictment.  —  Upon  a  variance,  caused  by  a 
flaw  in  the  indictment,  a  verdict  of  "  not  guilty  "  was  rendered,  but  the  prisoner 
was  remanded  to  be  tried  at  the  next  term  on  a  new  indictment 

U.  S.  v.  Smith,  (1815)  2  Cranch  (Q.  C.)  Ill,  27  Fed.  Cas.  No.  16,326. 

5.  Pendency  of  Another  Indictment.  —  The  pendency  of  another  indictment 
for  the  same  offense  cannot  be  pleaded  in  bar  or  abatement  though  it  may  be  a 
good  ground  for  a  motion  to  quash. 

T7.  S.  v.  Herbert,  (1836)  6  Cranch  (C.  C.)  87,  26  Fed.  Gas.  No.  15,354. 

6.  Effect  of  Nolle  Prosequi.  —  The  prosecuting  attorney  has  a  right,  with 

leave  of  the  court,  to  enter  a  nolle  prosequi  on  a  bill  of  indictment,  and  it 

constitutes  no  bar  to  a  subsequent  indictment  for  the  same  offense. 

U.  S.  v.  Shoemaker,  (1840)  2  McLean  (U.  prosecution  by  failing  to  call  witnesses,  but 

S.)  114,  27  Fed.  Cas.  No.  16,279,  wherein  the  it  would  seem  that  he  cannot  do  so  to  the 

court  said  that  after  the  jury  are  impaneled  prejudice  of  the  defendant.    He  cannot  aban- 

and  witnesses  sworn,  the  prosecuting  attorney  don  it  in  form,  and  afterwards  renew  the  same 

has  no  right  to  enter  a  nolle  prosequi  because  charge.     The  prisoner  stands  charged  as  a 

the  evidence  is  not  sufficient  to  convict.    "  An  culprit,  but  the  law  is  jealous  of  his  rights, 

abandonment  of  the  prosecution,  before  the  and  shields  him  from  oppression.     However 

defendant  is  put  upon  his  trial,  is  the  un-  guilty  he  may  be,  he  can  be  convicted  only 

doubted   right  of  the  prosecuting  attorney;  according  to  law.     And  a  jury  having  been 

but  after  the  trial  has  been  commenced  the  sworn  to  try  his  case,  he  has  a  right  to  their 

relation  of  the  defendant  to  the  case  is  ma-  verdict,    unless    some    inevitable    occurrence 

terially  changed,  and  this  must,  to  some  ex-  shall  interpose  and  prevent  the  rendition  of  a 

tent,   control   the  power  of   the  prosecutor.  verdict," 
He,  it  is  true,  may,  in  effect,  abandon  the 

7.  Impaneling  Hew  Jury  After  Arraignment.  —  Where  a  jury  was  impaneled 
and  sworn  to  try  an  indictment,  before  the  defendant  had  been  arraigned  or 
had  pleaded  to  the  indictment^  and  that  jury  was  dismissed,  and,  after  the 
defendant  had  pleaded,  a  new  jury  was  impaneled  and  sworn,  by  whom  the 
indictment  was  tried,  and  the  defendant  was  convicted,  the  defendant  was  not 
twice  put  in  jeopardy  by  the  proceeding. 

U.  S.  v.  Riley,  (1864)  5  Blatchf.  (U.  S.)  204,  27  Fed.  Cas.  No.  16,164. 

8.  When  Court  May  Orfler  Discharge  of  Jury —  a.  In  General.  —  Courts  of 
justice  are  invested  with  authority  to  discharge  a  jury  from  giving  any  verdict, 
whenever  in  their  opinion,  taking  all  the  circumstances  into  consideration,  there 
is  a  manifest  necessity  for  the  act,  or  the  ends  of  public  justice  would  be  other- 
wise defeated,  and  to  order  a  trial  by  another  jury;  and  a  defendant  is  not 
thereby  twice  put  in  jeopardy. 

Thompson  v.  U.  S.,  (1804)  155  U.  S.  274.  ing  in  the  District  of  Columbia  against  a 
See  also  U.  S.  v.  Watson,  (1868)  3  Ben.  (U.  person  for  embezzlement,  and  the  court  di- 
S.)  1,  28  Fed.  Cas.  No.  16,651.  But  see  U.  S.  rected  that  they  be  consolidated  under  the 
v.  Farring,  (1834)  4  Cranch  (C.  C.)  465,  25  statute  and  tried  together.  A  jury  was  then 
Fed.  Cas.  No.  15,075.  impaneled  and  sworn,  and  the  district  attor- 

ney had  made  a  statement  of  his  case  to  the 
Order  of  consolidation  rescinded  and  jury      jury,  when  the  court  took  a  recess.    Upon  re- 
discharged,  —  Several  indictments  were  pend-       convening,  a  short  time  afterwards,  the  court 
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decided  that  the  indictments  could  not  be  well 
tried  together,  directed  the  jury  to  be  dis- 
charged from  further  consideration  of  them, 
and  rescinded  the  order  for  consolidation. 
The  prisoner  was  thereupon  tried  before  the 
same  jury  on  one  of  those  indictments  and 
found  guilty.  All  of  this  was  against  his 
protest  and  without  his  consent.  The  judg- 
ment was  taken  by  appeal  to  the  Supreme 
Court  in  general  term,  where  it  was  affirmed. 
As  the  court  had  jurisdiction  to  decide 
whether  by  the  action  complained  of  the  ac- 


cused was  twice  put  in  jeopardy,  the  Supreme 
Court  of  the  United  States  could  not  grant 
ah  original  habeas  corpus  to  review  its  action 
whether  the  decision  was  sound  or  not.  Ex  p. 
Bigelow,  (1886)   113  U.  S.  328. 

A  jury  sworn  in  a  criminal  case  may  be 
discharged  by  the  court*  under  any  sudden 
and  uncontrollable  emergency,  and  such  dis- 
charge is  no  bar,  even  in  a  capital  case,  to 
another  trial.  U.  S.  v.  Shoemaker,  (1840)  2 
McLean  (U.  S.)  114,  27  Fed.  Cas.  No.  16,279. 


6.  Unable  to  Agree.  —  The  discharge  of  the  jury  by  the  court  from 

giving  any  verdict,  without  the  consent  of  the  prisoner,  the  jury  being  unable 

to  agree,  is  not  a  bar  to  a  future  trial  for  the  same  offense. 

Length  of  deliberation  in  discretion  of  the 
court.  —  When  a  jury  has  been  discharged  by 
the  court  for  failure  to  agree  upon  a  verdict, 
it  cannot  be  successfully  contended  that  the 
jury  was  discharged  without  any  legal  neces- 
sity, and  the  discharge  of  the  jury  for  such  a 
cause  is  not,  in  the  judgment  of  law,  equiva- 
lent to  an  acquittal,  and  when  a  defendant 
is  subsequently  placed  upon  trial  before  an- 
other jury  for  the  same  offense  he  is  not 
thereby  twice  put  in  jeopardy.  The  length 
of  time  which  is  sufficient  for  proper  delibera- 
tion upon  the  part  of  the  jury  must,  from  the 
necessity  of  the  case,  rest  in  the  discretion 
of  the  court. —  a  discretion  to  be  exercised  in 
view  of  all  the  circumstances  of  the  particu- 
lar case.  U.  S.  v.  Jim  Lee,  (1903)  123  Fed. 
Rep.  741. 


U.  S.  t?.  Perez,  (1824)  9  Wheat.  (U.  S.) 
579.  See  also  Dreyer  v.  Illinois,  (1902)  187 
U.  S.  86;  Robertson  v.  Baldwin,  (1897)  165 
TJ.  S.  281;  U.  S.  t?.  Workman,  (1807)  28  Fed. 
Cas.  No.  16,764. 

*'  The  plea  of  former  jeopardy  was  rightly 
held  bad.  It  averred  that  the  discharge  of 
the  jury  at  the  former  trial  without  the  de- 
fendants' consent  was  by  the  court,  of  its  own 
motion,  and  after  the  jury,  having  been  in 
retirement  to  consider  their  verdict  for  forty 
hours,  had  announced  in  open  court  that  they 
were  unable  to  agree  as  to  these  defendants. 
The  further  averment  that  '  there  existed  in 
law  or  fact  no  emergency  or  hurry  for  the 
discharge  of  said  jury,  nor  was  said  discharge 
demanded  for  the  ends  of  public  justice,'  is  an 
allegation,  not  so  much  of  specific  and  trav- 
ersable fact  as  of  inference  and  opinion, 
which  eannot  control  the  effect  of  the  facts 
previously  alleged.  Upon  thoee  facts,  whether 
the  discharge  of  the  jury  was  manifestly 
necessary  in  order  to  prevent  a  defeat  of  the 
ends  of  public  justice,  was  a  question  to  be 
finally  decided  by  the  presiding  judge  in  the 
sound  exercise  of  his  discretion.  U.  S.  v. 
Perez,  (1824)  9  Wheat.  (U.  S.)  579;  Sim- 
mons v.  U.  8.,  (1891)  142  U.  S.  148."  Logan 
V.  U.  S.,  (1892)   144  U.  S.  297. 

The  discharge  of  a  jury  by  the  court,  where 
they  are  unable  to  agree,  without  the  consent 
of  the  accused,  is  no  bar  to  any  future  trial 
for  the  same  offense.  The  legal  necessity  for 
discharging  the  jury  is  largely  in  the  discre- 
tion of  the  court.  It  is  sufficient  if  the  record 
shows  that  the  jury,  being  unable  to  agree, 
were  by  order  of  the  court  discharged,  with- 
out setting  out  specifically  the  circumstances 
upon  which  the  order  of  discharge  was  based. 
Kelly  v.  CJ.  S.,  (1885)  27  Fed.  Rep.  618. 

c.  Consent  of  Defendant.  —  With  the  consent  of  the  defendant  a  court 
may  discharge  a  jury  from  giving  a  verdict  in  a  case  which  falls  short  of  being 
one  of  manifest  necessity,  but  the  record  must  show  affirmatively  the  consent 

U.  S. t?.  Watson,  (1868)  3  Ben.  (U.  8.)  1,  28  Fed.  Cas.  No.  16,661. 

d.  Impossible  to  Obtain  Faib  Trial.  —  When  the  court  concludes,  upon 
information,  that  circumstances  make  it  impossible  for  the  jury,  in  considering 
the  case,  to  act  with  the  independence  and  freedom  on  the  part  of  each  juror 


Is  a  bar  when  without  necessity  or  consent 
of  defendant.  —  If  a  court  discharges  a  jury 
in  a  capital  or  felony  case  without  the  con- 
sent of  the  prisoner,  and  without  imperious 
necessity,  such  action  entitles  the  prisoner  to 
a  final  discharge  from  further  trial  or  prose- 
cution. Upon  the  discharge  of  a  jury  because 
they  were  not  able  to  agree,  the  defendant  is 
entitled  to  be  discharged  when  the  record 
does  not  disclose  that  any  cause  was  assigned 
for  the  discharge  of  the  jury,  nor  does  it  ap- 
pear upon  the  face  of  the  record  that  the 
prisoner  consented.  This  case  was  a  dis- 
charge on  a  writ  of  habeas  corpus  of  a  person 
in  the  custody  of  a  state  court,  on  the  ground 
that  another  trial  upon  the  indictment  for 
the  same  offense  would  be  putting  her  twice 
in  jeopardy  of  her  liberty  in  violation  of  this 
amendment.  E*  p.  Glenn,  (1901)  111  Fed. 
Rep.  258. 


9F.S.  A.  — 18 


278 


Volume  IX 


Jeopardy.  CONSTITUTION.  Amendment  T. 

requisite  to  a  fair  trial  of  the  issue  between  the  parties,  it  is  within  the  authority 

of  the  court  to  order  the  jury  to  be  discharged,  and  to  put  the  defendant  on 

trial  by  another  jury,  and  the  defendant  is  not  thereby  twice  put  in  jeopardy. 

Simmons  v.  U.  S.,  (1891)   142  U.  S.  148.  stage  of  the  trial,  an  objection  to  the  impar- 

Though  neither  p^  ta.  a  'right  of  chal-      gjftj  ^^Sfjffia  JK 

fear*  th=rtr;xt  %z&£  *  wb  1  i£kr&  (ssi  ' M 

tration   of  justice  by  investigating,   at  any       (U>  8,)  23'  26  Fed"  Ca8'  No'  15'815" 

e.  One  of  Juboes  Had  Been  a  Grand  Jubob.  —  Upon  the  discharge  of  a 
jury  on  its  becoming  known  to  the  court  while  the  trial  was  proceeding,  a  jury 
having  been  sworn  and  a  witness  examined,  that  one  of  the  jury  was  dis- 
qualified, by  having  been  a  member  of  the  grand  jury  that  found  the  indict- 
ment, the  defendant  has  not  been  onoe  put  in  jeopardy. 

Thompson  v.  U.  S.,  (1894)  166  U.  S.  273. 

/.  Insanity  of  Jubob.  —  In  a  capital  case  insanity  of  one  of  the  jurors  is  a 
good  cause  for  discharging  the  jury  without  the  consent  of  the  prisoner  or  his 
counsel.  Such  discharge  is  in  the  discretion  of  the  court  and  it  cannot  form  the 
subject  of  a  plea  in  bar  to  the  further  trial  of  the  prisoner. 

U.  B.  v.  Haskell,   (1823)  4  Wash.  (U.  S.)  the  exception  of  necessity  is  not  to  be  found 

402,   26   Fed.   Cas.   No.    15,321,  wherein  the  in  any  part  of  the  Constitution;  and  I  should 

court  said :      "  The  moment  it  is   admitted  consider  this  court  as  stepping  beyond   its 
that  in  cases  of  necessity  the  court  is  author-    .  duty  in  interpolating  it  into  that  instrument, 

ized  to  discharge  the  jury,  the  whole  argu-  if  the  article  of  the  Constitution  is  applicable 

ment  for  applying  this  article  of  the  Const!-  to  a  case  of  this  kind.    We  admit  the  excep- 

tution  to  a  discharge  of  the  jury  before  con*  tion,  but  we  do  it  because  that  article  does 

viction  and  judgment  is  abandoned,  because  not  apply  to  a  jeopardy  short  of  conviction." 

9.  Reception  of  Verdict  on  Sunday.  —  The  return  of  a  verdict  on  Sunday  and 
the  discharge  of  the  jury  are  a  bar  to  the  further  prosecution.  When  a  case 
is  committed  to  the  jury  on  Saturday,  their  verdict  may  be  received  and  the 
jury  discharged  on  Sunday.  This  has  been  generally  put  upon  the  ground  that 
the  reception  of  a  verdict  and  discharge  of  the  jury  is  but  a  ministerial  act, 
involving  no  judicial  discretion ;  or  that  it  is  an  act  of  necessity ;  and  it  certainly 
tends  to  promote  the  observance  of  the  day  more  than  would  keeping  the  jury 
together  until  Monday. 

U.  S.  t?.  Ball,  (1896)  163  U.  S.  662. 

10.  Acquittal  by  Court  Having  Ho  Jurisdiction,  —  An  acquittal  before  a  court 
having  no  jurisdiction  is,  like  all  the  proceedings  in  the  case,  absolutely  void, 
and  therefore  no  bar  to  subsequent  indictment  and  trial  in  a  court  which  has 
jurisdiction  of  the  offense.  » 

U.  S.  v.  BaU,  (1896)  163  U.  8.  662. 

11.  Necessity  for  Judgment  on  Verdict  —  Former  jeopardy  includes  one  who 
has  been  acquitted  by  a  verdict  duly  rendered,  although  no  judgment  be  entered 
on  the  verdict,  and  it  was  found  upon  a  defective  indictment.  The  protection 
is  not  against  the  peril  of  second  punishment,  but  against  being  again  tried 
for  the  same  offense. 
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Kepner  r.  U.  S.,  (1004)  195  U.  S.  130.  A  former  conviction  cannot  be  pleaded  in 

A~-ta\~+  ^*  a~i„i++.i    „n»>«„«>>  ««*  *«i  b«  unless  it  has  been  followed  by  judgment, 

i      JT***  °?  ■««""*  although  not  fol-  v  g       Herbert,  (1836)  5  Cranch  'C.  C.)  87, 

lowed  by  any  judgment,  is  a  bar  to  any  sub-  ^  ^'  <£?SL  i6,354. 
sequent  prosecution  for  the  same  offense.    U.  *^ 

S.  r.  Ball,  (1896)  163  U.  S.  662. 

12.  Judgment  of  Conviction  Bet  Aside  on  Motion  of  Defendant.  —  A  defendant 
who  procures  a  judgment  against  him  upon  an  indictment  to  be  set  aside  may 
be  tried  anew  upon  the  same  indictment  or  upon  another  indictment  for  the 
same  offense  of  which  he  had  been  convicted. 

U.S.  v.  Ball,   (1896)    163  U.  S.  662.     See  der  .the   injustice  of   a   first.     Certainly,   I 

al*o  Robertson  v.  Baldwin,  (1897)   165  U.  S.  would  not  subject  the  prisoner  to  the  hazards 

281 ;  U.  S.  v.  Keen,  (1839)  1  McLean  (U.  S.)  of  a  new  trial  without  his  consent.    If,  being 

429,  26  Fed.  Cas.  No.  15,510.  capitally  convict,   he  elects  to  undergo  the 

sentence,  it  may  be  his  right,  as  it  was  to 

On  a  motion  of  the  defendant,  a  verdict  of  have  pleaded  guilty  to  the  indictment.  When, 
guilty  may  be  set  aside  and  a  new  trial  however,  he  asks  a  second  trial,  it  is  to  re- 
awarded,  and  this  power  may  be  exercised  in  lieve  himself  from  the  jeopardy  in  'which  he 
-capital  cases  as  well  as  in  others.  U.  S.  v.  is  already;  and  it  is  no  new  jeopardy  that  he 
Keen,  (1839)  1  McLean  (U.  S.)  429,  26  Fed.  encounters  when  his  prayer  is  granted,  but 
Cas.  No.  15,510.  the  same,  divested  of  the  imminent  certainty 

of  its  fatal  issue.*' 

After  a  conviction  in  the  United  States  of 

a  capital  offense,  it  is  in  the  discretion  of  the  This  provision  means  that  no  person  shall 

court  to  grant  a  new  trial  on  the  application  be  tried  a  second  time  for  the  same  offense 

of  the  prisoner;   it  being  competent  for  the  after  a  trial  by  a  competent  and  regular  jury 

prisoner    himself,    by    such    application,    to  upon  a  good  indictment,  whether  there  be  a 

waive  the  benefit  of  that  clause  in  the  Consti-  verdict  of  acquittal  or  conviction.    Therefore, 

tution  which  provides  that  no  man  shall  be  a  new  trial  in  a  capital  case,  after  a  verdict 

put  twice  in  jeopardy  of  life  or  limb  for  the  regularly  rendered  upon  a  sufficient  indict- 

aame  offense.     U.   S.  v.  Harding,    (1846)    1  ment,  cannot  be  granted.     U.   S.  v.  Gibert, 

Wall.  Jr.   (C.  C.)    127,  26  Fed.  Cas.  No.  15,-  (1834)  2  Sumn.  (U.  8.)  19,  25  Fed.  Cas.  No. 

301,  in  which  case  the  court,  commenting  on  15,204;  but  in  a  dissenting  opinion  in  Sparf 

the  decision  of  Story,  J.,  in  U.  S.  t?.  Gibert,  v.   U.   S.,    (1895)    156  U.   S.   175,  Gray,  J., 

(1834)  2  Sumn.  (U.  S.)   19,  25  Fed.  Cas.  No.  said:     "Although  Mr.  Justice  Story,  in  U.  S. 

15,204,  noted  infra,  said:     "I  am  aware  that  v.  Gibert,  (1834)  2  Sumn.  (U.  S.)  19,  thought 

one  of  the  most  eminent  of  our  jurists  ( Story,  that  a  new  trial  could  not  be  granted  to  a  man 

J.,  in  U.  S.  v.  Gibert  [supra] )  has  found  an  convicted  of  murder  by  a  jury,  because  to  do 

inhibition    in   the   Constitution    against   the  so  would  be  to  put  him  twice  in  jeopardy  of 

grant  of  new  trials  in  cases  involving  jeop-  his  life,  yet  the  Circuit  Courts  of  the  United 

ardy  of  life.     But  I  cannot  realize  the  cor-  States  may  doubtless  grant  new  trials  after 

redness  of  the  interpretation,  which,  anxious  conviction,    though    not   after   acquittal,    in 

to  secure  a  citizen  against  the  injustice  of  a  criminal  cases  tried  before  them.*' 
second  conviction,  requires  him  to  suffer  un- 

13.  Motion  in  Arrest  of  Judgment  Pending.  —  In  order  to  sustain  a  plea  of 
former  acquittal  or  of  former  conviction,  it  should  appear  that  the  former  pro- 
ceedings have  been  concluded.  When  a  motion  in  arrest  of  judgment  is  still 
pending,  such  a  plea  cannot  be  sustained. 

U.  S.  v.  Martin,  (1886)  28  Fed.  Rep.  812. 

14.  Dismissal  of  Case  After  Award  of  Hew  Trial.  —  When  a  defendant  has 
been  convicted,  an  appeal  taken,  and  a  new  trial  awarded,  the  case  dismissed 
and  a  second  bill  of  indictment  found,  a  plea  of  former  jeopardy  will  not  avail 

U.  S.  17.  Jones,  (1887)  31  Fed.  Rep.  725. 

15.  Judgment  Arretted  for  Apparent  Defects.  —  When  a  judgment  is  arrested 
for  apparent  defects,  a  plea  of  former  jeopardy  cannot  be  sustained. 

U.  S.  v.  Jones,  (1887)  31  Fed.  Rep.  725. 
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16.  Compliance  with  One  of  Alternative  Punishment*  —  WLere  a  law  authorizes 
imprisonment  or  a  fine,  and  the  court,  through  inadvertence,  has  imposed  both 
punishments,  after  the  fine  i9  paid  the  court  cannot,  during  the  same  term, 
change  its  judgment  by  sentencing  the  defendant  to  imprisonment. 

E*  p.  Lange,  (1873)  18  Wall.  (U.  S.)  175,       from  being  twice  punished  for  the  same  of- 
in  which  case  the  court  said  that  this  clause      fense  as  from  being  tried  for  it. 
was  designed  as  much  to  prevent  the  criminal 
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"  Nor  shall  [any  person]  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself." 

I.  Affirmation  of  Principles  of  Common  Law,  277. 

II.  Must  Be  Given  a  Broad  Construction,  278. 

III.  Limitation  on  Territorial  Legislature,  278. 

IV.  Who  Entitled  to  Protection,  278. 

1.  All  Persons  Summoned  as  Witnesses,  278. 

2.  Aliens,  278. 

V.  Compulsion  Not  Alone  Physical  or  Mental  Duress,  278. 

VI.  "  In  Any  Criminal  Case,"  279. 

1.  In  General,  279. 

2.  Suits  for  Penalties  and  Forfeitures,  279. 

3.  Proceedings  in  Rem,  279. 

VIL  Claim  of  Privilege  and  Duty  of  the  Court,  279. 

1.  In  General,  279. 

2.  Motive  of  Plea  of  Privilege,  280. 
VIII.  Before  Grand  Jury,  281. 

IX.  Right  to  Be  Informed  of  Privilege,  281. 
X*  Privilege  Cannot  Be  Invoked  by  Counsel,  281. 
XI.  Absolute  Immunity  Must  Be  Given,  281. 

1.  In  General^  281. 

2.  Assurance  by  the  Court  of  Immunity,  282. 

3.  Protection  Against  Prosecution  in  State  Courts,  082. 

4.  Grant  of  Immunity  in  Particular  Statutes,  282. 

a.  Section  860,  P.  S.,  282. 

b.  Bankruptcy  Act  of  1898,  283. 

c.  Interstate  Commerce  Commission  Act,  283* 

;XIL  When  May  Not  Be  Compelled  to  Testify,  284. 

1.  Evidence  May  Be  Used  Not  Only  in  Pending  but  in  Future  Prosecu- 

tions, 284. 

2.  Testimony  Leading  io  Other  Information^  284. 

3.  Requiring  Production  of  Private  Books  ana  Papers,  285. 

a.  In  General,  285. 

b.  Calling  for  Incriminating  Document  in  Presence  of jFttry,  285. 

4.  A  Proper  Question  in  a  Series  Having  Tendency  to  Criminate,  285. 

5.  Examination  of  Officer  Charged  with  Misconduct,  286* 
<5.  Requiring  Oath  of  Loyalty,  286. 

XIII.  When  May  Be  Compelled  to  Testify,  286. 

1.  Prosecution  Barred,  286. 

2.  Testimony  Tending  to  Degrade,  286. 

3.  Cross-examination,  287. 

XIV.  Liability  for  Perjury  on  Waiver  of  Privilege,  287. 

L  Affirmation  of  Principles  op  Common  Law.  —  With  the  adoption  of 
this  amendment  principles  established  at  the  common  law  became  reaffirmed 
in  the  Constitution. 

U.  S.  v.  Three  Tons  Coal,  (1875)  6  Bias.  (U.  S.)  879,  28  Fed.  Cas.  No.  16,515. 
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IL  Must  Be  Given  a  Bboad  Construction.  —  This  clause  must  have  a  broad 

construction  in  favor  of  the  right  which  it  was  intended  to  secure. 

Counselman  t?.  Hitchcock,  (1892)  142  U.  S.  596,  affirming  (1895)  70  Fed.  Rep.  46.  See 
562,  reversing  In  re  Counselman,  (1890)  44  also  Interstate  Commerce  Commission  v. 
Fed.  Rep.  268.  Baird,  (1904)  194  U.  S.  45. 

"  The  clause  should  be  construed,  as  it  was  This  constitutional  provision,  which  has 
doubtless  designed,  to  effect  a  practical  and  long  been  regarded  as  one  of  the  safeguards  of 
beneficent  purpose  —  not  necessarily  to  pro-  civil  liberty,  should  be  applied  in  a  broad 
tect  witnesses  against  every  possible  detri-  spirit,  to  secure  to  the  citizen  immunity  from 
ment  which  might  happen  to  them  from  their  every  kind  of  self-accusation.  A  literal  con- 
testimony,  nor  to  unduly  impede,  hinder,  or  st ruction  would  deprive  it  of  its  efficacy.  In  re 
obstruct  the  administration  of  criminal  jus-  Nachman,  (1902)  114  Fed.  Rep.  996. 
tice."     Brown  t?.  Walker,   (1896)    161  U.  S. 

m.  Limitation  oh  Territorial  Legislature.  —  This  clause  stands  as  a 
limitation  of  the  power  of  the  territorial  legislature. 
Peacock  v.  Pratt,  (C.  C.  A.  1903)  121  Fed.  Rep.  778. 

IV.  Who  Entitled  to  Protection  —  1.  All  Persons  Summoned  as  Witnesses. 

—  It  is  impossible  that  the  meaning  of  the  constitutional  provision  can  only 
he  that  a  person  shall  not  be  compelled  to  be  a  witness  against  himself  in  a 
criminal  prosecution  against  himself.  It  is  not  limited  to  such  cases,  but  the 
object  was  to  insure  that  a  person  should  not  be  compelled,  when  acting  as  a 
witness  in  any  investigation,  to  give  testimony  which  might  tend  to  show  that 
he  himself  had  committed  a  crime.  The  privilege  is  limited  to  criminal  matters, 
but  it  is  as  broad  as  the  mischief  against  which  it  seeks  to  guard. 

Counselman  17.  Hitchcock,  (1892)  142  U.  S.  ants  from  giving  evidence  against  themselves, 
562,  reversing  In  re  Counselman,  (1890)  44  when  the  law  forbade  them  from  being  wit- 
Fed.  Rep.  268.  nesses  at  all.     But  when  the  disability  was 

removed  they  came  within  its  protection,  not 

The  constitutional  provision  is  not  directed  because  they  were  defendants,  but  because 
to  defendants,  but  is  a  common  shield  for  all  they  might  be  witnesses.  Moreover,  when  a 
persons  summoned  as  witnesses.  It  is  for  the  defendant  is  protected  by  the  state  statute 
protection  of  witnesses,  irrespective  of  their  from  being  called,  and  yet  offers  himself  as 
relation  to  the  proceedings.  The  Constitution  a  witness  in  his  own  behalf,  he  cannot  claim 
includes  persons  who  are  defendants,  so  far  as  the  protection  of  the  Constitution  as  to  the 
they  belong  to  the  whole  class  of  competent  charge  involved,  while,  if  he  be  a  mere  wit- 
witnesses;  but  at  the  time  of  the  adoption  of  ness,  and  unrelated  as  defendant  to  the  pro- 
the  provision  the  class  known  as  "  defend-  ceeding,  he  may  end  his  evidence  whenever 
ants  "  was  under  disability,  and  hence  could  it  guiltily  connects  him  even  with  the  imme- 
not  have  been  contemplated.  It  may  not  be  diatc  offense  under  investigation.  U.  S.  v. 
considered  that  the  Constitution  intended  to  Kimball,  (1902)  117  Fed.  Rep.  160.  But  see 
protect  persons  having  the  status  of  defend-  U.  S.  v.  McCarthy,  (1883)  18  Fed.  Rep.  89. 

2.  Aliens.  —  Aliens  while  in  the  United  States  are  entitled  to  the  benefits 
of  constitutional  guaranties.  Letters  taken  from  Chinese  persons,  the  envelopes 
being  opened  by  customs  officials,  cannot  be  used  in  evidence  against  such 
persons  without  violating  the  protection  afforded  by  this  clause. 

U.  S.  v.  Wong  Quong  Wong,  (1899)  94  Fed.  Rep.  832. 

V.  Compulsion  Not  Alone  Physical  ob  Mental  Duress.  —  The  compulsion 

prohibited  is  not  alone  physical  or  mental  duress,  such  as  comes  from  unlawful 

commands  and  authoritative  orders  by  those  engaged  in  extorting  testimony, 

but  comprehends  also  that  lesser  degree  of  compulsion  which  subjects  the 

citizen  to  some  important  disadvantage  by  the  use  of  means  to  procure  the 

evidence  which  it  is  desired  should  be  extracted  from  him. 

U.  8.  v.  Bell,  (1897)  81  Fed.  Rep.  837. 
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VL  "  In  AHY  CBIMIHAL  Case  "  —  1.  In  General.  —  The  words  "  criminal 
case  "  must  be  construed  as  meaning  a  case  in  which  punishment  for  crime  is 
sought  to  be  visited  upon  the  person  of  the  offender,  in  the  ordinary  course  of 
a  criminal  prosecution,  in  contradistinction  to  a  proceeding  in  rem  to  effect  a 
forfeiture  of  the  thing  to  which  the  offense  primarily  attaches. 

U.  S.  v.  Three  Tons  Coal,  (1876)  6  Bias.  (U.  S.)  379,  28  Fed.  Cas.  No.  16,515. 

2.  Suite  for  Penalties  and  Forfeiture!.  —  Suits  for  penalties  and  forfeitures 
incurred  by  the  commission  x>f  offenses  against  the  law  are  of  a  guasi-criminal 
nature,  and  are  within  the  reason  of  criminal  proceedings  for  all  the  purposes 
of  the  Fourth  Amendment,  and  of  that  provision  of  the  Fifth  Amendment  which 
declares  that  no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself;  and  a  compulsory  production  of  the  private  books  and  papers 
of  the  owner  of  goods  sought  to  be  forfeited  in  such  a  suit  is  compelling  him 
to  be  a  witness  against  himself  within  the  meaning  of  the  Fifth  Amendment 
and  is  the  equivalent  of  a  search  and  seizure  —  and  an  unreasonable  search 
and  seizure  —  within  the  meaning  of  the  Fourth  Amendment. 

Boyd  v.  U.  S.,  (1886)  116  U.  S.  634,  reverting  U.  S.  v.  Boyd,  (1886)  24  Fed.  Rep.  690,  692. 

An  Action  to  Recover  a  Penalty  for  Importing  an  Alien  under  Contract  to  perform  labor, 
in  violation  of  an  Act  of  Congress,  though  an  action  civil  in  form,  is  criminal 
in  its  nature,  and  in  such  a  case  a  defendant  cannot  be  compelled  to  be  a  witness 
against  himself. 

Lees  v.  U.  S.,  (1893)  160  U.  S.  480. 

3.  Proceedings  in  Bern.  —  A  judicial  proceeding  against  certain  property  for 
the  enforcement  of  a  forfeiture,  the  ground  of  the  proceeding  being  alleged 
violation  of  the  revenue  laws,  is  not  a  criminal  proceeding.  ,The  true  test  is 
that  when  a  judgment  of  forfeiture  necessarily  carries  with  it  and  as  part  of  it 
a  conviction  and  judgment  against  the  person  for  the  crime,  the  case  is  of 
criminal  character.  But  when  the  forfeiture  does  not  necessarily  involve 
personal  conviction  and  judgment  for  the  offense,  and  such  conviction  and 
judgment  must  be  obtained,  if  at  all,  in  another  and  independent  proceeding, 
there  the  remedy  by  way  of  forfeiture  is  of  civil  and  not  criminal  nature. 

U.  S.  t7.  Three  Tons  Coal,  (1876)  6  Bias.  (U.  S.)  379,  28  Fed.  Cas.  No.  16,515. 

VII.  Claim  op  Pbitilege  avd  Duty  of  the  Coubt  — 1.  In  General.— 

A  witness  cannot  avoid  answering  questions  upon  his  mere  statement  that  his 
answers  to  them  will  tend  to  criminate  him.  It  is  for  the  judge  to  decide 
whether  his  answers  will  reasonably  have  such  tendency,  or  whether  it  will 
furnish  an  element  or  link  in  the  chain  of  evidence  necessary  to  convict  him. 
In  determining  whether  or  not  the  witness  is  entitled  to  the  privilege  of  silence, 
the  court,  may  look  at  all  the  circumstances  of  the  case,  and  determine  whether 
or  not  there  is  reasonable  ground  to  apprehend  danger  to  the  witness  from  his 
being  compelled  to  testify.  If  the  fact  that  the  witness  is  in  danger  appears, 
great  latitude  should  then  be  allowed  to  him  in  judging  for  himself  of  the 
effect  of  any  particular  question. 
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Foot  v.  Buchanan,  (1902)  113  Fed.  Rep. 
160.  See  also  In  re  Hess,  (1905)  134  Fed. 
Rep.  113. 

The  statement  of  a  tvitness  that  his  answer 
to  a  question  would  criminate  him  is  not 
conclusive,  but  it  is  for  the  judge  before  whom 
the  question  arises  to  decide  whether  an 
answer  to  the  question  put  may  reasonably 
have  a  tendency  to  criminate  the  witness,  or 
to  furnish  proof  of  a  link  in  the  chain  of 
evidence  necessary  to  convict  him  of  a  crime. 
It  must  appear  from  the  character  of  the  ques- 
tion, and  the  other  facts  adduced  in  the  case, 
that  there  is  some  tangible  and  substantial 
probability  that  the  answer  of  the  witness 
may  help  to  convict  him  of  a  crime.  Ex  p. 
Irvine,  (1896)  74  Fed.  Rep.  960. 

It  is  not  sufficient  to  excuse  the  witness 
from  answering  that  he  may  in  his  own  mind 
think  his  answer  to  the  question  might  by 
possibility  lead  to  some  criminal  charge 
against  him,  or  tend  to  convict  him  of  it,  if 
made.  The  court  must  be  able  to  perceive 
that  there  is  reasonable  ground  to  appre- 
hend danger  to  the  witness  from  his  being 
compelled  to  answer.  U.  S.  t?.  McCarthy, 
(1883)    18  Fed.  Rep.  8&. 

Claim  should  be  allowed  when  hazard  ap- 
pears.—  The  refusal  of  a  bankrupt  to  an- 
swer questions  on  the  ground  that  the  answers 
would  tend  to  incriminate  him  should  be 
sustained  when  the  situation  is  Buch  as  seems 
to  put  him  in  any  hazard.  In  re  Shera, 
(1902)  114  Fed.  Rep.  207.  See  In  re  Frank- 
lin Syndicate,  (1900)   114  Fed.  Rep.  205. 

Presumption  favors  claim  of  privilege.— 
In  a  case  where  it  clearly  appears  to  the 
court  that  a  party  from  whom  evidence  is 
sought  contumaciously  or  mistakenly  refuses 
to  furnish  that  which  cannot  possibly  injure 
him,  he  will  not  be  permitted  to  shield  him- 
self behind  the  privilege,  but  generally  the 
party  best  knows  what  he  cannot  furnish 
without  accusing  himself,  and  where  it  is  not 
perfectly  evident  and  manifest  that  the  evi- 


dence called  for  will  not  be  incriminating, 
the  privilege  must  be  allowed.  In  re  Kanter, 
(1902)  117  Fed.  Rep.  356. 

Effect  of  oath  to  support  claim  of  privilege. 
—  It  is  the  province  of  the  court  to  judge 
whether  any  direct  answer  to  the  question 
which  may  be  proposed  will  furnish  evidence 
against  the  witness.  If  such  answer  may  dis- 
close a  fact  which  forms  a  necessary  and  es- 
sential link  in  the  chain  of  testimony,  which 
would  be  sufficient  to  convict  him  of  any 
crime,  he  is  not  bound  to  answer  it  so  as  to 
furnish  matter  for  that  conviction.  In  such 
a  case  the  witness  must  himself  judge  what 
his  answer  will  be;  and  if  he  say  on  oath 
that  he  cannot  answer  without  accusing  him- 
self, he  cannot  be  compelled  to  answer.  U.  S. 
v.  Burr,  (1807)  25  Fed.  Cas.  No.  14,692e. 

If  the  question  is  of  such  a  description  that 
the  answer  may  or  may  not  criminate  the  wit- 
ness, he  can  refuse  to  answer,  but  if  the 
court  is  convinced  that  the  answer  to  the 
question  cannot  by  any  possibility  criminate 
him,  and  especially  if  the  witness  does  not 
swear  that  he  believes  it  would,  it  is  the  duty 
of  the  court  to  compel  him  to  answer.  In  re 
Levin,  (1904)  131  Fed.  Rep.  38d. 

A  witness  in  a  criminal  cause  will  be  com- 
pelled to  answer  a  question  which  he  says, 
upon  his  oath,  he  cannot  answer  without  dis- 
closing a  fact  which  may  be  material  and 
important  evidence  to  criminate  himself,  as 
participator  in  the  same  offense  for  which 
the  defendant  stands  indicted;  provided  the 
court  should  be  of  opinion  that  no  direct 
answer  to  the  question  could  furnish  evidence 
against  the  witness.  U.  S.  t\  Miller,  (1821) 
2  Cranch  (C.  C.)  247,  26  Fed.  Cas.  No. 
15,772. 

A  writ  of  habeas  corpus  to  release  a  wit- 
ness committed  for  contempt  was  refused  by 
the  Supreme  Court  upon  the  ground  that  that 
court  had  no  appellate  jurisdiction  in  crimi- 
nal causes.  Eon  p.  Kearney,  (1882)  7  Wheat 
(U.  S.)  38. 


2.  Motive  of  Plea  of  Privilege.  —  "  It  is  argued  by  counsel  for  the  respondent 
that  there  was  evidence  before  the  trial  court  to  show  that  the  privilege  was 
pleaded  in  bad  faith,  merely  to  save  the  defendants  and  not  to  protect  the 
witnesses  from  a  prosecution  of  themselves.  It  is  true  that  in  many  of  the 
authorities,  particularly  the  English  ones  already  referred  to,  the  question  of 
bad  faith  is  regarded  as  material  in  the  matter  of  determining  whether  a 
question  will  subject  the  witness  to  prosecution.  It  is  to  be  noted  that  in  the 
English  cases  the  judges  are  interpreting  and  applying  a  mere  rule  of  the 
common  law  for  the  protection  of  witnesses,  while  we  are  enforcing  a  positive 
constitutional  guaranty.  Possibly,  therefore,  they  may  exercise  a  greater 
latitude  in  denying  the  privilege  than  we  can.  We  do  not  understand  any  of 
the  American  authorities  to  go  so  far  as  to  hold  that  where,  from  the  evidence 
and  the  nature  of  the  question,  the  court  can  definitely  determine  that  the 
question,  if  answered  in  a  particular  way,  will  form  a  link  in  the  c^ain  of 
evidence  to  establish  the  commission  of  a  crime  by  the  witness,  the  court  should 
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inquire  into  the  motive  of  the  witness  in  pleading  his  privilege.  It  is  only 
where  the  criminating  effect  of  the  question  is  doubtful  that  the  motive  of  the 
witness  may  be  considered,  for  in  such  a  case  his  bad  faith  would  have  a 
tendency  to  show  that  his  answer,  would  not  subject  him  to  the  danger  of  a 
criminal  prosecution  or  help  to  prove  him  guilty  of  crime." 
Ex  p.  Irvine,  (1896)  74  Fed.  Rep.  964. 

Vlii.  Befobe  Gband  Juby.  —  It  is  entirely  consistent  with  the  language  of 
this  article  that  the  privilege  of  not  being  a  witness  against  himself  is  to  be 
exercised  in  a  proceeding  before  a  grand  jury.  The  provisions  of  the  Sixth 
Amendment  distinctly  mean  a  criminal  prosecution  against  a  person  who  is 
accused  and  who  is  to  be  tried  by  a  petit  jury,  but  a  criminal  prosecution  under 
that  article  is  much  narrower  than  a  "  criminal  case  "  under  this  article. 

Counselman  v.  Hitchcock,  (1892)  142  U.  S.       witness.    Sanderson's  Case,  (1829)   3  Cranch 

563,  reverting  In  re  Counselman,   (1890)   44        (C.  C.)   638,  21  Fed.  Cas.  No.  12,297.     But 

Fed.  Rep.  268.  see  Devaughn's  Case,    (1824)    2. Cranch    (C. 

a  «ri+nAaa  ;a  M*+  ka«m;i  *«  .now^r    witrA       C. )    501,  7  Fed.  Cas.  No.  3,837,  wherein  it 
A  witness  is  not  bound  to  answer,  Deiore  '    .   ,\   .,  .. , ',  .'   ,,       , 

the  grand  jury,  a  question,  the  answer  to  !"•  ***  th.at.  a  w,tness  befo.re  theu8ran^ 

which  might  implicate  himself,  and  he  is  the  V**  »!  »>««"d  to  answer  a  question,  although 

sole  judgf  whether  it  will.    The  court  is  to  ^JL^f,^  ****" h«  ? Mot  aMwer  *  w,th' 

decide  whether  the  answer  could  implicate  the  out  °n,»>*nating  himself. 

It  I»  Fatal  to  an  Indittmmt  that  the  defendant  was  called  to  testify  before  the 
grand  jury  in  the  particular  matter  from  which  it  resulted,  without  being 
informed  or  knowing  that  his  own  conduct  was  the  subject  under  investigation. 

U.  8.  v.  Edgerton,  (1897)  80  Fed.  Rep.  374. 

IX.  Right  to  Be  Inpobmed  of  Pbivilege.  —  In  an  examination  before  a 
pension  examiner,  unless  a  witness  manifestly  ignorant  of  his  privilege  is 
informed  of  it  by  the  examiner,  so  that  he  may  protect  himself,  consult  counsel 
if  he  desires,  and  assert  his  right  to  remain  silent,  the  examination  cannot  be 
used  in  evidence  against  him,  even  on  an  indictment  for  false  swearing  in  the 
progress  of  the  examination  itself.  The  examiner  must  do  what  the  courts 
generally,  if  not  always,  do,  in  examining  a  witness  in  danger  of  incriminating 
himself- — warii  him  of  the  danger,  and  advise  him  of  his  constitutional 
privilege. 

U.  S.  *.  Bell,  (1897)  81  Fed.  Rep.  853. 

X.  Pbiyilege  Cas  not  Be  Invoked  bt  Counsel.  —  The  privilege  is  personal 
and  cannot  be  invoked  by  counsel. 

In  re  Knickerbocker  Steamboat  Co.,  (1905)  heard  to  object.     *     *     *    The  witness  has  a 

136  Fed.  Rep.  958,  approving  the  principle  right  to  advise  with  his  counsel  in  the  hear- 

stated  in  Abbott's  Trial  Evidence,  pp.  783,  ing  of  the  court,  but  not  privately,  but  must 

784:     "Where  the  privilege  exists,  it  is  per-  give  his  own  answer  without  aid  in  writing 

sonal  to  the  witness.    His  counsel  cannot  be  or  otherwise/' 

XL  AbiolutE  Immunity  Must  Be  Given  —  1.  In  General. —  No  statute  which 

leaves  the  party  or  witness  subject  to  prosecution  after  he  Answers  a  criminal 

question  put  to  him  can  have  the  effect  of  supplanting  the  privilege  conferred 

by  this  provision.     In  view  of  the  provision,  a  statutory  enactment,  to  be 
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valid,  must  afford  absolute  immunity  against  future  prosecution  for  the  offense 
to  which  the  question  relates. 

Counselman  v.  Hitchcock,  (1892)  142  U.  S.  only  for  offenses  aliunde  the  testimony  he  U 

585,  reversing  In  re  Counselman,  (1890)  44  then  giving,  but  that  testimony  cannot  bo 

Fed.  Rep.  268.  made  the  basis  of  a  prosecution  against  him, 

and  it  is  manifest  that  the  immunity  of  the 

To  allow  an  inquisitorial,  self-incriminating  Constitution  cannot  comprehend  full  protec- 

examination  to  take  place  the  witness  must  be  tion  unless  this  be  so.    U.  S.  v.  Bell,  (1897) 

exempted  absolutely  from  all  prosecution,  not  81  Fed.  Rep.  843. 

2.  Assuranoe  by  the  Court  of  Immunity. —  An  assurance  by  the  court  that  no 
information  given  by  a  person  in  his  answers  to  the  questions  would  or  could 
be  used  against  him  in  any  prosecution  in  any  court  of  the  United  States  is 
not  sufficient  He  cannot  be  required  to  waive  his  constitutional  privilege 
upon  such  an  assuranoe  by  the  court,  but  has  the  right  to  stand  upon  his 
constitutional  privilege  notwithstanding  such  assurance  and  to  remain  silent 
whenever  any  question  is  asked  the  answer  to  which  may  tend  to  criminate  him. 

Foot  v.  Buchanan,  (1002)  113  Fed.  Rep.  161. 

3.  Protection  Against  Prosecution  in  State  Courts. —  A  witness  under  ex- 
amination before  a  referee  in  bankruptcy  cannot  be  compelled  to  answer  a 
question  the  answer  to  which  he  claims  will  criminate  him.  No  Act  of  Congress 
can  deprive  a  citizen  of  the  privilege  afforded  by  the'  Constitution  unless  it 
supplies  a  complete  protection  from  all  perils  against  which  the  Constitution 
was  intended  to  provide.-  The  provision  in  the  Bankruptcy  Act  that  "no 
testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding  "  can  have  no  other  effect  than  to  protect  him  against  the  use  of  his 
testimony  in  any  prosecution  in  the  courts  of  the  United  States  and  would 
bo  no  answer  to  a  prosecution  which  might  be  instituted  in  state  courts,  which 
ore  not  created  by  the  Acte  of  Congress,  and  which  prescribe  their  own  rules 
or  proceeding  independently  of  Congress,  and  would  therefore  not  provide 
complete  protection. 

In  re  Nachman,  (1002)  114  Fed.  Rep.  006. 

4.  Grant  of  Immunity  in  Particular  Statutes  —  a.  Section  860,  R.  S.  — 
Section  860,  R  S.,  providing  that  "  no  pleading  of  a  party,  nor  any  discovery  or 
evidence  obtained  from  a  party  or  witness  by  means  of  a  judicial  proceeding  in 
this  or  any  foreign  country,  shall  be  given  in  evidence,  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any  court  of  the  United  States,  in  any 
criminal  proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture,  pro- 
vided, that  this  section  shall  not  exempt  any  party  or  witness  from  prosecution 
and  punishment  for  perjury  committed  in  discovering  or  testifying  as  afore- 
said," must  be  construed  as  declaring  that  no  evidence  obtained  from  a  witness 
by  means  of  a  judicial  proceeding  shall  be  given  in  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate,  in  any  court  of  the  United  States,  in 
any  criminal  proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture. 
But  it  could  not,  and  would  not,  prevent  the  use  of  his  testimony  to  search  out 
other  testimony  to  be  used  in  evidence  against  him  or  his  property,  in  a 
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criminal  proceeding  in  such  court  It  could  not  prevent  the  obtaining  and  the 
use  of  witnesses  and  evidence  which  should  be  attributable  directly  to  the 
testimony  he  might  give  under  compulsion,  and  on  which  he  might  be  con- 
victed, when  otherwise,  and  if  he  had  refused  to  answer,  he  could  not  possibly 
have  been  convicted.  Such  protection  is  not  coextensive  with  the  constitutional 
provision. 

Counselraan  v.  Hitchcock,  (1802)  142  U.  S.  064.    But  see  U.  S.  v.  Brown,  (1871)  1  Sawy. 

560.     See  also   La   Bourgogne,    (1000)    104  (U.  S.)   531,  24  Fed.  Cas.  No.  14,671;  In  re 

Fed.  Rep.  823;  U.  S.  v.  Bell,  (1807)  81  Fed.  Phillips,  (1860)  10  Int.  Rev.  Rec.  107,  10  Fed. 

Rep.  830;  Ex  p.  Irvine,  (1806)  74  Fed.  Rep.  Cas.  No.  11,007. 

b.  Bankruptcy  Act  of  1898.  — '  Under  this  clause,  where  a  person  is 
under  examination  befotfe  a  referee  in  bankruptcy  he  is  not  obliged  to  answer 
questions  when  he  states  that  his  answers  might  tend  to  criminate  him;  and 
this  is  true  notwithstanding  a  section  of  the  Bankrupt  Act  provides  that  "  no 
testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding." 


In  re  Rosser,  ( 1800)  06  Fed.  Rep.  305.  See 
also  In  re  Shera,  (1002)  114  Fed.  Rep.  207; 
In  re  Walsh,  (1000)  104  Fed.  Rep.  518;  In  re 
Scott,  (1800)  05  Fed.  Rep.  815;  In  re  Feld- 
stein,  (1000)  103  Fed.  Rep.  260.  But  in 
Mackel  v.  Rochester,  (C.  C.  A.  1000)  102 
Fed.  Rep.  317,  the  court  said:  "The  testi- 
mony which  he  may  be  compelled  to  give  in- 
cludes any  matter  within  his  knowledge  which 
is  relevant  to  the  transaction  under  investi- 
gation and  material  to  its  determination.  If, 
in  giving  such*  testimony,  he  exposes  himself 
to  prosecution  and  penalty,  he  is  within  the 
protection  of  the  statute,  and  upon  any  such 
prosecution  is  authorized  to  plead  as  a  bar 
thereof  that  under  the  compulsion  of  this  sec- 
tion he  gave  the  criminating  testimony."  And 
see  In  re  Franklin  Syndicate,  (1000)  114  Fed. 
Rep.  205. 

When  the  situation  is  such  as  seems  to  put 
him  in  any  hazard,  the  bankrupt  can  avail 
himself  of  the  privilege  of  refusing  to  in- 
criminate himself.  In  re  Shera,  (1002)  114 
Fed.  Rep.  207. 

Under  an  Act  of  Congress  relating  to  bank- 
ruptcy, a  bankrupt  cannot  be  compelled  to 
produce  his  books  and  papers,  when  he  alleges, 
and  it  does  not  clearly  appear  to  the  con- 
trary, that  the  schedules,  rooks,  etc.,  would 
be  competent  and  relevant  evidence  against 
him  on  the  trial  of  an  indictment  pending  in 
a  state  court,  charging  him  with  the  crime 
of  fraudulently  removing,  secreting,  and  dis- 
posing of  property  and  with  the  crime  of 
grand  larceny  in  the  first  degree  in  obtain- 


ing goods  upon  false  pretenses.    In  re  Kanter, 
(1002)   117  Fed.  Rep.  356. 

Examination  of  books  and  papers  to  test 
claim  of  privilege.  —  Where  a  bankrupt  pleads 
this  privilege,  he  should  be  required  to  bring 
the  books  and  papers  which  he  alleges  con- 
tain the  incriminating  evidence  before  either 
the  court  or  referee  in  bankruptcy ;  and,  when 
it  is  made  to  appear  that  his  plea  is  well 
founded,  the  court  can  make  such  order  in  the 
case  as  will  fully  protect  him  from  discovery 
of  such  evidence,  and  at  the  same  time,  if 
possible,  enable  the  trustee  to  obtain  such 
information  from  the  books  as  is  always 
necessary  and  indispensable  in  the  settlement 
of  bankrupt  estates.  In  re  Hess,  (1005)  134 
Fed.  Fep.  113.  See  also  In  re  Hark,  (1005) 
136  Fed.  Rep.  086. 

When  witnesses  testify  that  an  examination 
of  the  books  shows  nothing  in  them  tending 
to  incriminate  the  bankrupt,  and  that  the 
books  were  properly  and  carefully  kept,  the 
bankrupt  may  be  compelled  to  produce  them 
before  the  referee.  In  re  Hess,  (1005)  136 
Fed.  Rep.  088. 

A  trustee  charged  by  a  referee  with  mis- 
appropriating funds  of  the  estate,  through  al- 
teration of  checks  after  they  had  been  counter- 
signed by  the  referee,  may  decline  to  answer 
a  question  the  answer  to  which  might  tend 
to  criminate  him.  The  Bankruptcy  Act  af- 
fords no  immunity  excepting  with  reference 
to  the  testimony  of  a  bankrupt.  In  re  Smith, 
(1002)  112  Fed.  Rep.  500. 


c.  Interstate  Commerce  Commission  Act.  —  An  Act  of  Congress  which 

provides  that  "  no  person  shall  be  excused  from  attending  and  testifying  or 

from  producing  books,  papers,  tariffs,  contracts,  agreements,  and  documents 

before  the  interstate  commerce  commission,  or  in  obedience  to  the  subpeena 

of  the  commission,    *    *    *    on  the  ground  or  for  the  reason  that  the  testimony 

or  evidence,  documentary  or  otherwise,  required  of  him,  may  tend  to  criminate 

him  or  subject  him  to  a  penalty  or  forfeiture;  but  no  person  shall  be  prose- 
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cuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  trans- 
action, matter  or  thing,  concerning  which  he  may  testify,  or  produce  evidence, 
documentary  or  otherwise,  before  said  commission,  or  in  obedience  to  its 
subpoena,  or  the  subpcena  of  either  of  them,  or  in  any  such  case  or  proceeding," 
is  not  incompatible  with  this  clause. 

Brown  v.  Walker,  ( 1896)  161  U.  SS.  593,  by  criminal  prosecution  against  the  witness,  the 

a  bare  majority  of  the  court,   wherein  the  rule  ceases  to  apply,  its  object  being  to  protect 

court  said:     "Stringent  as  the  general  rule  the  witness  himself  and  no  one  else  —  much 

is,  however,  certain  classes  of  cases  have  al-  less  that  it  shall  be  made  use  of  as  a  pretext 

ways  been  treated  as  not  falling  within  the  for  securing  immunity  to  others."    Affirming 

reason  of  the  rule,  and,  therefore,  constitut-  (1895)  70  Fed.  Rep.  46.  See  also  Interstate 
ing   apparent   exceptions.      When   examined,    .  Commerce  Commission  v.  Baird,   (1904)    194 

these  cases  will  all  be  found  to  be  based  upon  U.  S.  45.    But  Bee  U.  S.  t?.  James,  (1894)  60 

the  idea  that,  if  the  testimony  sought  cannot  Fed.  Rep.  257. 
possibly  be  used  as  a  basis  for,  or  in  aid  of ,  a 

XII  When  Hat  Not  Be  Compelled  to  TEstirr  — 1.  Evidence  May  Be 
tJsed  Not  Only  in  Fending  but  in  Future  Prosecutions.  — The  fact  that  no  prosecu- 
tion is  now  pending  against  the  bankrupt  is  no  answer  to  his  right  to  claim  this 
constitutional  privilege.  The  meaning  of  the  constitutional  provision  is  not 
simply  that  he  shall  not  be  compelled  to  produce  books  and  papers  which  may 
contain  evidence  tending  to  incriminate  him  in  a  pending  prosecution  for  a 
criminal  offense  against  him,  but  its  object  is  to  insure  him  against  such  com- 
pulsory production  of  his  books  and  papers  containing  incriminating  evidence 
in  any  proceeding  or  investigation,  whether  such  compulsory  disclosure  is 
sought  directly  to  establish  his  guilt,  or  indirectly  and  incidentally  for  the 
purpose  of  proving  facte  involved  in  an  issue  between  other  parties*  If  the 
disclosure  thus  made  would  be  capable  of  being  used  against  him  as  a  con- 
fession of  crime,  or  an  admission  of  facts  tending  to  prove  the  commission  of 
an  offense  by  himself,  in  any  prosecution  then  pending  or  that  might  be 
brought  against  him  thereafter,  such  disclosure  would  be  an  accusation  of 
himself,  within  the  meaning  of  the  constitutional  provision* 

In  re  Hess,  (1906)  134  Fed.  Rep.  109. 

2.  Testimony  Leading  to  Other  Information.  —  A  person  cannot  be  compelled 
to  disclose  facts  before  a  court  or  a  grand  jury  which  might  subject  him  to  a 
criminal  prosecution  or  his  property  to  forfeiture,  though  a  statute  declares  that 
no  evidence  obtained  from  him  shall  be  given  in  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate  in  any  court  of  the  United  States 
in  any  criminal  proceedings  or  for  the  enforcement  of  any  penalty  or  for- 
feiture. While  such  a  statute  would  protect  him  from  the  use  of  his  testi- 
mony against  him  or  his  property,  in  any  prosecution  against  him  or  his 
property,  it  could  not  and  would  not  prevent  the  use  of  his  testimony  to  search 
out  other  testimony  to  be  used  in  evidence  against  him  or  his  property  in  a 
criminal  proceeding  in  a  court  of  the  United  States* 

Counselman  v.  Hitchcock,  (1892)  142  U.  S.  theless  point  to  other  information  not  other- 
564,  reversing  In  re  Counselman,  (1890)  44  wise  to  be  obtained,  which,  when  obtained, 
Fed.  Rep.  268.  may  be  used,  and  successfully  used,  against 

him,  is  not  a  valid  ground  of  objection.    In  re 
That  although  answers  cannot  themselves       Phillips,    (1869)    10  Int.  Rev.  Rec.   107,   19 
be  used  against  the  witness,  they  may  never-       Fed.  Cas.  No.  11,097. 
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3.  Requiring  Production  of  Private  Books  and  Papers —  a.  In  General.  —  The 
Act  of  June  22,  1874,  so  far  as  it  authorizes  an  order  requiring  the  production 
of  books  and  papers  in  actions  for  penalties  and  forfeitures,  violates  this  clause. 


Boyd  v.  U.  S.,  (1886)  116  U.  S.  633,  wherein 
the  court  said  that  there  is  an  intimate  rela- 
tion between  the  Fourth  and  Fifth  Amend- 
ments. "  They  throw  great  light  on  each  other, 
For  the  '  unreasonable  searches  and  seizures ' 
condemned  in  the  Fourth  Amendment  are  al- 
most always  made  for  the  purpose  of  com- 
pelling a  man  to  give  evidence  against  him- 
self, which  in  criminal  cases  is  condemned  in 
the  Fifth  Amendment;  and  compelling  a  man 
'  in  a  criminal  case  to  be  a  witness  against 
himself,'  which  is  condemned  in  the  Fifth 
Amendment,  throws  light  on  the  question  as 
to  what  is  an  'unreasonable  search  and 
seizure'  within  the  meaning  of  tne  Fourth 
Amendment.  And  we  have  been  unable  to 
perceive  that  the  seizure  of  a  man's  private 
books  and  papers  to  be  used  in  evidence 
against  him  is  substantially  different  from 
compelling  him  to  be  a  witness  against  him- 
self." Reversing  U.  S.  v.  Boyd,  (1885)  24 
Fed.  Rep.  690,  692.  See  also  Blum  v.  State, 
(1902)  94  Md.  382. 

But  see  U.  S.  v.  Distillery,  No.  Twenty- 
Eight,  (1875)  6  Biss.  (U.  S.)  483,  25  Fed. 
Cas.  No,  14,966,  wherein  it  was  held  that  an 
order  under  the  fifth  section  of  the  Act  of 
June  22,  1874,  providing  for  the  production 
of  books,  papers,  etc.,  "  in  all  suits  and  pro- 
ceedings other  than  criminal,  arising  under 
any  of  the  revenue  laws  of  the  United  States," 
was  not  unconstitutional  under  this  clause, 
as  such  a  proceeding  was  entirely  independ- 
ent of  any  criminal  prosecutions  and  the 
books  and  papers  could  only  be  used  in  the 
particular  action. 

Papers  deposited  in  a  bank.  —  The  presi- 
dent of  an  insolvent  bank  brought  a  bill 
against  the  receiver  to  obtain  possession  of  a 
trunk  alleged  to  contain  private  papers,  The 
bill  alleged  that  the  plaintiff  deposited  in  the 
vaults  of  the  bank  certain  private  and  per- 
sonal books,  papers,  and  other  documents, 
which  were  never  the  property  of  the  bank, 
and  that  some  of  the  papers  were  then  in  a 
trunk,  to  which  he  held  the  key;  that  the 
trunk  was  in  the  vault  when  the  bank  was 
closed  by  order  of  the  comptroller,  and  that 
the  receiver  had  since  held  it,  and  refused 
to  pass  it  to  the  plaintiff;  that  the  papers 
were  personal  in  their  nature,  and  necessary 
to  a  settlement  of  his  business  affairs;  that 
he  was  oharged  with  violations  of  the  law, 
and  that  the  government  attorney  was  about 


to  issue  a  summons  calling  the  defendant 
before  the  grand  jury  with  the  papers  in 
question;  that  he  was  without  adequate  rem- 
edy at  law,  and  therefore  sought  the  interpo- 
sition of  a  court  of  equity.  The  evidence  of 
the  cashier  tended  to  show  that  the  trunk 
in  question  was  kept  in  the  bank  and  not  else- 
where, as  the  private  trunk  of  the  plaintiff, 
but  witness  had  no  knowledge  of  the  con- 
tents. As  the  plaintiff  asked  for  affirmative 
relief,  and  from  the  character  of  the  pos- 
session it  was  considered  that  the  court 
should  know,  in  a  general  way,  what  the 
trunk  contained,,  an  order  was  made  ap- 
pointing a  master,  and,  after  examination  by 
the  master  of  the  contents  of  the  trunk  in 
the  presence  of  no  one,  such  papers  as  were 
the  property  of  the  bank,  and  not  material 
to  the  issue  suggested  by  the  district  attorney, 
were  to  be  delivered  to  the  receiver;  such  as 
were  private,  and  were  not  the  property  of 
the  bank,  together  with  such  as  were  material 
to  be  introduced  by  the  plaintiff  on  his  own 
behalf,  were  to  be  delivered  to  the  plaintiff; 
and  such  as  were  not  included  in  those  two 
classes,  and  in  the  judgment  of  the  master 
were  or  might  be  material  to  the  issue  sug- 
gested by  the  district  attorney,  were  to  be 
sealed  and  held  for  further  orders.  Patter 
v.  Beal,  (1892)  49  Fed.  Rep.  793. 

When  United  States  has  an  interest.  —  An 
Act  of  Congress  authorizing  a  supervisor  of 
internal  revenue  to  compel  banks  to  permit 
an  inspection  of  their  books  and  papers  con- 
nected with  a  public  business,  in  which  the 
United  States  has  an  interest  in  the  collection 
of  revenue,  is  constitutional.  Stanwood  t>, 
Green,  (1870)  2  Abb.  (U.  S.)  184,  22  Fed. 
Cas.  No.  13,301. 

A  proceeding  under  a  revenue  act  to  com- 
pel a  person  to  produce  his  books  for  exam- 
ination by  an  assessor  is  a  civil  and  not  a 
criminal  proceeding,  and  does  not  infringe 
this  clause,  and  if  the  disclosures  might  tend 
to  criminate  him,  the  objection  has  no  force 
when  an  existing  statute  provides  that  dis- 
closures and  evidence  obtained  by  means  of 
any  judicial  proceeding  from  any  party  or 
witness  shall  not  be  used  against  him  in  any 
manner  before  any  oourt  of  the  United  States 
or  any  officer  thereof.  In  re  Strouse,  (1871) 
1  Sawy.  (U.  S.)  605,  23  Fed.  Cas.  No.  13,548. 
But  see  supra,  p.  282,  Grant  of  Immunity  in 
Particular  Statutes  —  Section  860,  R.  fif. 


6,  Casing  fob  Incriminating  Document  in  Presence  of  Jury.  — 
Calling  upon  a  defendant  in  the  presence  of  the  jury,  by  direction  of  the  court, 
to  produce  a  document  which  would  have  been  self -incriminating,  was  an 
infraction  of  his  constitutional  rights  within  the  meaning  of  this  amendment. 

McKnight  v,  U.  S„  (C.  C.  A,  1902)  115  Fed.  Rep.  981. 

4.  A  Proper  Question  in  a  Series  Having  Tendency  to  Criminate.  — ■  When  there 

is  a  series  of  questions,  one  who  is  under  commitment  for  refusal  to  answer  all 
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cannot  be  denied  relief  because  one  of  them  did  not  call  for  a  criminating 
answer.  If  it  is  one  step  having  a  tendency  to  criminate  him,  he  is  not  com- 
pelled to  answer. 

Foot  v.  Buchanan,  (1902)  113  Fed.  Rep.  161. 

5.  Examination  of  Officer  Charged  with  Misconduct.  —  An  inquisitorial  ex- 
amination, under  oath,  of  an  officer  charged  with  misconduct,  whether  amount- 
ing to  an  indictable  offense  or  only  to  his  discredit  as  such  officer,  infringes 
the  spirit,  if  not  the  letter,  of  this  amendment 

U.  S.  v.  Collins,  (1873)  1  Woods  (U.  S.)  499,  25  Fed.  Gas.  No.  14,837. 

6.  Requiring  Oath  of  Loyalty.  —  The  Act  of  Congress  of  Jan.  24,  1865,  pre- 
scribing an  oath  to  be  taken  before  any  person  could  be  admitted  as  an  attorney 
and  counselor  at  the  bar  of  any  of  the  courts  of  the  United  States,  that  the 
deponent  has  never  voluntarily  borne  arms  against  the  United  States  since 
he  has  been  a  citizen  thereof;  that  he  has  not  voluntarily  given  aid,  countenance, 
counsel,  or  encouragement  to  persons  engaged  in  armed  hostility  thereto ;  that 
he  has  never  sought,  accepted,  or  attempted  to  exercise  the  functions  of  any 
office  whatsoever,  under  any  authority,  or  pretended  authority,  in  hostility  to 
the  United  States;  that  he  has  not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or  constitution,  w*ithin  the  United 
States,  hostile  or  inimical  thereto;  and  that  he  will  support  and  defend  the 
Constitution  of  the  United  States  against  all  enemies,  foreign  or  domestic,  and 
will  bear  true  faith  and  allegiance  to  the  same,  was  held  to  be  void,  as  it  com- 
pelled such  person  to  be  a  witness  against  himself. 

In  re  Shorter,  (1865)  22  Fed.  Gas.  No.  12,811.  See  also  Matter  of  Baxter,  (1866)  5  Am. 
L.  Reg.  N.  S.  159,  2  Fed.  Cas.  No.  1,118. 

XIU  Whsh  Mat  Be  Compelled  to  Testify  —  1.  Prosecution  Barred.  — 

This  clause  does  not  impair  the  obligation  of  a  witness  to  testify  if  a  prosecu- 
tion against  him  be  barred  by  the  lapse  of  time,  a  pardon,  or  by  the  statutory 
enactment. 

Robertson  v.  Baldwin,  (1897)  165  U.  S.  281,  citing  Brown  v.  Walker,  (1896)  161  U.  S.  591. 

2.  Testimony  Tending  to  Degrade.  —  That  testimony  may  tend  to  degrade  a 
witness  in  public  estimation  does  not  exempt  him  from  the  duty  of  dis- 
closure, if  the  purposed  testimony  is  material  to  the  issue  on  trial.  The  design 
of  the  constitutional  privilege  is  not  to  aid  the  witness  in  vindicating  his  char- 
acter, but  to  protect  him  against  being  compelled  to  furnish  evidence  to  convict 
him  of  a  criminal  charge.  If  he  secure  legal  immunity  from  prosecution,  the 
possible  impairment  of  his  good  name  is  a  penalty  which  it  is  reasonable  he 
should  be  compelled  to  pay  for  the  common  good.  If  it  be  once  conceded  that 
the  fact  that  his  testimony  may  tend  to  bring  the  witness  into  disrepute,  though 
not  to  incriminate  him,  does  not  entitle  him  to  the  privilege  of  silence,  it 
necessarily  follows  that  if  it  also  tends  to  incriminate,  but  at  the  same  time 
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operates  as  a  pardon  for  the  offense,  the  fact  that  the  disgrace  remains  no  more 

entitles  him  to  immunity  in  this  case  than  in  the  other. 

Brown  v.  Walker,  (1896)  161  U.  8.  605,  affirming  (1896)  70  Fed.  Rep.  46.  See  also 
Mackel  v.  Rochester,  (G.  C.  A.  1900)  102  Fed.  Rep.  314. 

S.  Croat-examination.  —  A  bankrupt  cannot  claim  the  protection  of  the  con- 
stitutional privilege  in  case  a  question  is  clearly  cross-examination  of  what  he 
had  volunteered  himself,  either  in  his  petition  and  schedules,  or  any  testimony 
he  had  already  given. 

In  re  Walsh,  (1900)  104  Fed.  Rep.  618.  parties,   and  discloses   his  criminal   connec- 

If  the  witness  elects  to  waive  his  privilege,  tion8>  he  **  nf  ***?»*?  V  ^  ?*  mU8t 

—  twT«™ ,  SITk+iZ-  a~  ZT-1    *uL  ~-:-z2l!  go  on  »»<*  make  a  full  disclosure.    Brown  v. 

as  he  may  doubtless  do,  since  the  privilege  fo.ii™    nsflfll  161  II  8  597 

is  for  his  protection  and  not  for  that  of  other  WaUMr>  <  18W>  101  u-  b-  °»7- 

XIV.  Liability  yob  Fmutoy  o*  Waitbb  of  PBiynsei.  —  If  a  citizen 
fully  cognizant  of  his  privilege  abandons  it  under  compulsion  or  otherwise, 
and  essays  to  speak  under  oath  before  an  authorized  officer,  he  must  speak  the 
truth,  and  may  be  prosecuted  for  perjury  if  he  does  not  Before  that  principle 
can  be  invoked,  it  must  appear,  as  it  must  appear  in  all  cases  of  abandonment 
and  waiver  of  rights,  that  the  abandonment  was  knowingly  and  understand- 
ing^ made,  and  that  no  undue  advantage  was  taken  of  the  ignorance  of  the 
victim  of  inquisitorial  investigation  in  the  process  of  his  examination. 

U.  S.  v.  Bell,  (1897)  81  Fed.  Rep.  840. 
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AMENDMENT  V. 

11  Nor  [shall  any  person]  be  deprived  of  life,  liberty,  or  property,,  without  due 
process  of  law." 1 

I.  Not  a  Limitation  on  the.  States,  289. 
II.  Affirmation  of  Principles  of  Common  Law,  289. 

III.  Restraint  on  Executive,  Legislative,  and  Judicial  Depart- 

ments, 289. 

IV.  Application  to  District  of  Columbia,  289. 
V.  Operation  in  Acquired  Territory,  290. 

VI.  Application  to  Corporations,  290. 
VII.  What  Constitutes  Due  Process  of  Law,  290. 

1.  In  General)  200. 

2.  Not  Necessarily  a  Proceeding  in  a  Court  of  Justice,  291. 

3.  Trial  by  yury  Not  Essential  to  "  Due  Process"  291. 

4.  Method  of  Impaneling  Jury,  292. 

5.  Summary  Process,  292. 

6.  Trial  by  Election  Board  for  Violation  of  Election  Law,  292. 

7.  Preliminary  Hearing  in  Ejectment,  292. 

8.  Necessity  of  Notice  and  Opportunity  to  Be  Heard,  293. 

a.  Notice  and  Opportunity  to  Be  Heard  in  Assessments  for  Local 

Improvements,  293. 

(1)  In  General,  295. 

(2)  Notice  by  Publication,  293. 

b.  Judgment  Against  Sureties  Without  Notice,  293. 

c.  Voluntary  Proceedings  in  Bankruptcy  Without  Notice  to  Creditor s* 

d.  Order  in  Bankruptcy  Without  Notice,  294. 

e.  Appointment  of  Receiver  in  Bankruptcy  Without  Notice,  294. 

/.   Conclusiveness    of   Assessment   Against    Stockholders  of  Bank, 

g.  Right  to  Be  Heard  in  Proceedings  by  Agents  of  the  Government, 
VIII.  Deprivation  of  Life  and  Liberty,  295. 

1.  Illegal  Grand  Jury,  295. 

2.  Arrest  and  Detention  by  Order  of  War  Department,  295. 

3.  Personal  Presence  of  Defendant  During  Trial,  295. 

4.  Arrest  and  Bail  in  Civil  Action,  295. 

5.  Deportation  of  Aliens,  296. 

a.  In  General,  296. 

b.  Executive  Officers  May  Determine  the  Bight  to  Enter,  296. 

c.  Putting  Burden  of  Proof  of  Right  to  Remain  on  Alien,  297. 

d.  Imprisonment  at  Hard  Labor  Before  Expulsion,  297. 

6.  Commitment  of  Minor  to  Reformatory,  297. 

7.  Contracts  in  Violation  of  the  Constitution,  297. 

8.  Regulating  Contracts  of  Seamen,  297. 

9.  Limiting  Compensation  of  Pension  Agents  and  Attorneys,  298. 
10.  Restraining  Importation  of  Particular  Goods,  298. 

lA  similar  clause,  as  an  inhibition  on  the  states,  is  contained  in  the  Fourteenth  Amend- 
ment. 
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IX.  Deprivation  of  Property,  299. 

i.  Destruction  of  Property,  299. 

a.  Illegally  Imported,  299. 

b.  Illegally  Acquired,  299. 

c.  Unregistered  Dogs,  299. 

2.  Assessments  for  Local  Improvements,  299. 

a.  /*  General,  299. 

b.  To  Be  Determined  by  Commissioners,  300. 

c.  For  a  Public  Park,  300. 

3.  Requiring  Railroad  to  Extend  Tracks,  300. 

4.  Railroad  to  Provide  Sinking  Fund  to  Meet  Debts,  300. 

5.  Requiring  Railroad  to  Pay  for  Lands  Sold  Without  Right,  30a 

6.  Distraint  for  Payment  of  Taxes,  301. 

7.  Prohibiting  Restraining  Assessment  of  Taxes,  *oi. 

8.  Seizure  of  Books  and  Papers  Relating  to  Alleged  Fraud  on  Revenue,  30 1 . 

9.  Validating  Registration  of  Mortgages  as  Against  Judgment  Creditors, 

301. 

10.  Forfeiture  of  Counterfeit  Coin,  301. 

11.  Distress  Warrant  Against  Defaulting  Officer,  302. 

12.  Deprivation  of  Use  of  the  Postal  Service,  302. 

13.  Statutory  Limitation  of  Patent  Right,  302. 

14.  Giving  Unwarranted  Effect  to  Decision  of  State  Court,  303. 

15.  Inspection  of  Mining  Claim  to  Ascertain  Interest,  303. 

16.  Unequal  Licenses,  303. 

17.  Taking  Away  Right  of  Action  for  False  Imprisonment,  303. 

18.  Right  to  Practice  Law,  304. 

19.  Discharge  of  Surplus  Naval  Cadets,  304. 

20.  Prohibiting  Emission  of  Dense  Smoke  as  a  Nuisance,  304. 

I  Hot  a  Limitatioh  oh  the  8TATI8.  —  The  process  which  is  meant  in  this 

clause  is  federal  process. 

In  re  Mahon,  (1888)  34  Fed.  Rep.  530.  That  this  amendment  is  not  a  limitation 

on  the  powers  of  the  states,  see  also  supra,  p. 
256. 

EL  Affibhatiov  of  PbIhoiples  of  Cokmov  Law. —  This  amendment  only 
announces  and  reaffirms  the  ancient  principles  of  the  common  law,  and  prevents 
them  from  being  unjustly  invaded  by  the  power  of  the  federal  government, 
-     North  Carolina  v.  Vanderford,  (1888)  35  Fed.  Rep.  282. 

m.  Restraint  oh  Executive,  Legislative,  ahd  Judicial  Departments,— 

The  Judicial  Department  of  the  government  is  necessarily  governed  in  the  exercise 
of  its  functions  by  the  rule  of  due  process  of  law. 
Hovey  v.  Elliott,  (1807)  167  U.  8.  400. 

The  Article  Is  a  Restraint  on  the  Legislative  as  Wall  as  on  the  Eieentive  and  judicial 
powers  of  the  government,  and  cannot  be  .so  construed  as  to  leave  Congress  free 
to  make  any  process  "  due  process  of  law,"  by  its  mere  will. 

Murray  v.  Hoboken  Land,  etc,  Co.,  (1855)  18  How.  (U.  8.)  277. 

IV.  Application  to  District  of  Columbia,  —  All  the  guaranties  of  the  Con- 
stitution respecting  life,  liberty,  and  property  ore  equally  for  the  benefit  and 
protection  of  all  citizens  of  the  United  States  residing  permanently  or  tempo- 
rarily within  the  District  of  Columbia,  as  those  residing  in  the  several  states. 

Lappin  v.  District  of  Columbia,  (1003)  22  App.  Cas.  (D.  C.)  76. 
9  F.  &  4-1?  289  Volume  IX. 


Bat  Process  of  Law.  CONSTITUTION.  Amtilaiat  Y. 


V.  Operation  in  Acquibed  Teebitoey.  —  The  provision  in  the  resolution 

annexing  the  Hawaiian  Islands  that  the  municipal  legislation  not  "  contrary 
to  the  Constitution  of  the  United  States"  should  remain  in  force,  was  not 
intended  to  abolish  at  once  the  criminal  procedure  theretofore  in  force  upon 
the  islands,  and  to  substitute  immediately  and  without  new  legislation  the 
common-law  proceedings  by  grand  and  petit  jury,  and  there  may  be  a  conviction 
for  manslaughter  by  a  verdict  of  nine  out  of  twelve  jurors. 
Hawaii  v.  Mankichi,  (1903)  190  U.  S.  197. 

TL  Application  to  Cobporatiowi.  —  From  the  nature  of  the  prohibitions 
in  this  amendment  it  would  seem,  with  the  exception  of  the  last  clause,  as 
though  they  would  only  apply  to  natural  persons.  No  others  can  be  witnesses ; 
no  others  can  be  twice  put  in  jeopardy  of  life  or  limb,  or  compelled  to  be 
witnesses  against  themselves;  and  therefore  it  might  be  said  with  much  force 
that  the  word  "  person,"  there  used  in  connection  with  the  prohibition  against 
the  deprivation  of  life,  liberty,  and  property  without  due  process  of  law,  is  in 
like  manner  limited  to  a  natural  person.  But  such  has  not  been  the  construc- 
tion of  the  courts.  A  similar  provision  is  found  in  nearly  all  of  the  state  con- 
stitutions ;  and  everywhere,  and  at  all  times,  and  in  all  courts,  it  has  been  held, 
either  by  tacit  assent  or  express  adjudication,  to  extend,  so  far  as  their  prop- 
erty is  concerned,  to  corporations.  And  this  has  been  because  the  property  of 
a  corporation  is  in  fact  the  property  of  the  corporators.  To  deprive  the  cor- 
poration of  its  property,  or  to  burden  it,  is,  in  fact,  to  deprive  the  corporators 
of  their  property  or  to  lessen  its  value. 

Railroad  Tax  Gases,   (1882)    13  Fed.  Rep.  daring  that  no  person  shall  be  deprived  of 

746.  See  also  Santa  Clara  County  t>.  Southern  life,  liberty,  or  property,  without  due  process 

Pac.  R.  Co.,  (1883)  18  Fed.  Rep.  389,  affirmed  of  law;  and  it  has  been  assumed,  if  not  ex- 

on  other  grounds  (1886)   118  U.  S.  394.  pressly  held,  that  the  provision  protects  the 

ment  against  the  action  of  the  states,  de-  '       P*        * 

VII.  What  Constitutes  Due  Peocess  of  Law—  1.  In  General  —  Due  process 
of  law  in  this  clause  refers  to  that  law  of  the  land  which  derives  its  authority 
from  the  legislative  power  conferred  upon  Congress  by  the  Constitution  of  the 
United  States,  exercised  within  the  limits  therein  prescribed,  and  interpreted 
according  to  the  principles  of  the  common  law. 

Hurtado  v.  California,    (1884)    110  U.  S.  Magna  Chart*.    Lord  Coke,  in  his  commentary 

535.  on  those  words  (2  Inst.  50),  says  they  mean 

Cooley's  definition.  -  -  Due  process  of  law  *"«  Proce98, of .  ,aw-    ™e  ««««tutions  which 

in  each Particular  case  means  such  an  exer-  ^  been  adoPt«1  by  "»«  several  states  before 

Z  To! f  tne  pTers  o?gove^meT«  ^  eel  **?.  *>"»««»,  <>'  *»e  Federal  Consttotion, 

tied  maxims  of  law  pefmit  and  sanction,  and  *>»<>™g  «»«  tankage  of  the  Great  Charter 

under  such  safeguards  for  the  protection  of  ^Y  T^  fn*7  «»*«»•*  the  wprds, 

ures&n ayt--Sofe f&SAS  £8=* "& ««*•  crsS**; 

Limitations,  p.  434  (6th  ed.  1890).  JfJS?     •  UwtedStates  northwest  of 

uuuiouuiio,  y.  -«u-*  i«v»  cm.  '»"»/■  y,e  oj,10  nver>  ntti  the  same  words.     The 

"  The  words  '  due  process  of  law '  were  un-       Constitution  of  the  United  States,  as  adopted, 

doubtedly  intended  to  convey  the  same  mean-       contained  the  provision  that  '  the  trial  of  all 

ing  as  the  words,  '  by  the  law  of  the  land,'  in      crimes,  except  in  cases  of  impeachment,  shall 

290  Volume  IX. 


T.  CONSTITUTION.  9w  Pro**  if  Urn. 

be  by  jury.'    When  the  fifth  article  of  amend-      justice."    Columbia  Bank  v.  Okely,  (1819)  4 

ment  containing  the  words  now  in  question      Wheat.  (U.  S.)  244. 

was  made,  the  trial  by  jury  in  criminal  cases  „  D  f  fa    „      fl  ^   „  u       f  ^ 

^hth^Hal^L^»rtP^de^f°^<.^ym^      iMd"  differentiate  themselves   as  they  are 
l^»,    fj^T™^£l      »~    r  w  ?        "PPlied  to  different  conditions  and  different 

J^^-xrai^MffS  fesf6™-  *■■"  * u- 8- (1892) " 

inal  cases.    To  have  followed,  as  in  the  state 

constitutions  and  in  the  ordinance  of  1787,  In  judicial  proceedings  due  process  of  law 
the  words  of  Magna  Charta,  and  declared  that  must  be  a  course  of  legal  proceedings,  accord- 
no  person  shall  be  deprived  of  his  life,  liberty,  ing  to  those  rules  and  forms  which  have  been 
or  property,  but  by  the  judgment  of  his  peers  established  for  the  protection  of  private 
or  the  law  of  the  land,  would  have  been  in  rights.  It  must  be  one  that  is  appropriate 
part  superfluous  and  inappropriate.  To  have  to  the  case,  and  just  to  the  parties  affected, 
taken  the  clause,  'law  of  the  land/  without  It  must  be  pursued  in  the  ordinary  manner 
its  immediate  context,  might  possibly  have  prescribed  by  the  law.  It  must  give  to  the 
given  rise  to  doubts,  which  would  be  effectu-  parties  to  be  affected  an  opportunity  to  be 
ally  dispelled  by  using  those  words  which  the  heard  respecting  the  justice  of  the  judgment 
great  commentator  on  Magna  Charta  had  de-  sought.  It  must  be  one  which  hears  before  it 
clared  to  be  the  true  meaning  of  the  phrase,  condemns,  proceeds  upon  inquiry,  and  renders 
•  law  of  the  land/  in  that  instrument,  and  judgment  only  after  trial.  Burton  v.  Platter, 
which  were  undoubtedly  then  received  as  their  (C.  C.  A.  1893)  53  Fed.  Eep.  904. 
true  meaning."  Murray  t,  Hoboken  Land,  Dw  8  of  Uw  w  a  crimiiud  ^  mean8 
etc.,  Co.,  (1855)  18  How.  (U.  S.)  2*6.  compliance  by  the  government  with  the  funda- 
M  As  to  the  words  from  Magna  Charta,  in-  mental  requisite,  such  as  that  the  party  shall 
corpora  ted  into  the  constitution  of  Maryland,  be  charged  with  the  crime  in  the  way  pro- 
after  volumes  spoken  and  written  with  a  view  vided  by  the  Constitution  and  laws  of  the 
to  their  exposition,  the  good  sense  of  man-  United  States.  Liberty,  under  such  Constitu- 
kind  has  at  length  settled  down  to  this:  that  tion  and  laws,  is  an  inalienable  prerogative, 
they  were  intended  to  secure  the  individual  of  which  no  man,  by  means  of  mere  agree- 
from  the  arbitrary  exercise  of  the  powers  of  ment,  can  divest  himself.  Any  divestiture 
government,  unrestrained  by  the  established  not  occurring  by  duo  process  of  law  is  null, 
principles  of  private  rights  and  distributive  Ex  p.  McCluskey,  (1889)  40  Fed.  Rep.  74. 

2.  Vat  Necessarily  a  Proceeding  in  a  Court  of  Justice.  —  The  words  "  due 

process  of  law  "  do  not  necessarily  imply  a  regular  proceeding  in  a  court  of 

justice,  or  after  the  manner  of  such  courts. 

Davidson  *.  Now  Orleans,  (1877)  96  U.  8.         Due  process  of  law  does  not  require  the 
102.  interference  of  the  judicial  power.     Public 

Clearing  House  t>.  Coyne,   (1904)    194  U.  S. 
508. 

S.  Trial  by  Jury  Not  Essential  to  "  Due  Process."  —  Due  process  of  law  does 
not  require  a  plenary  suit  and  a  trial  by  jury  in  all  cases  where  property  or 
personal  rights  are  involved.  The  important  right  of  personal  liberty  is 
generally  determined  by  a  single  judge,  on  a  writ  of  habeas  corpus,  using 
affidavits  or  depositions  for  proofs,  where  facts  are  to  be  established.  Assess- 
ments for  damages  and  benefits  occasioned  by  public  improvements  are  usually 
made  by  commissioners  in  a  summary  way.  Conflicting  claims  of  creditors, 
amounting  to  thousands  of  dollars,  are  often  settled  by  the  courts  on  affidavits 
or  depositions  alone.  And  the  courts  of  chancery,  bankruptcy,  probate,  and 
admiralty  administer  immense  fields  of  jurisdiction  without  trial  by  jury.  In 
all  cases,  that  kind  of  procedure  is  due  process  of  law  which  is  suitable  and 
proper  to  the  nature  of  the  case,  and  sanctioned  by  the  established  customs 
and  usages  of  the  courts. 

Ev  p.  Wall,  (1882)  107  IT.  S.  289.  of  justice  to  which/  the  one  in  question  be- 

longs.   That  term  carries  with  it  the  right  of 


Dae   process   of   law   carries   with   it  the       trial  by  jury  in  all  cases  in  which  trial  by 

*  "     * jury  was  a  part  of  the  usual  course  o" 

ministration  through  courts  of  justice  a 
time  the  Constitution  was  adopted.    It 
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been  the  usual  course  of  administration  in  ministration  through  courts  of  justice  at  the 
the  particular  class  of  oases  through  courts       time  the  Constitution  was  adopted.    It  does 
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not  give  the  right  of  trial  by  jury  in  cases  in  ♦  •  ♦  an(j  g^d  Supreme  and  District 
which  it  did  not  exist  at  that  time.  It  does  Courts,  respectively,  shall  possess  chancery, 
not  give  it  in  the  large  fields  of  equitable  and  as  well  .as  common-law  jurisdiction,  and 
admiralty  jurisdiction.  It  does  not  take  away  authority  for  redress  of  all  wrongs  committed 
from  the  courts  the  power  to  punish  con-  against  the  Constitution  or  laws  of  the  United 
tempts  summarily,  without  the  intervention  States  or  of  the  territory,  affecting  persons 
of  a  jury,  as  it  existed  at  the  time  of  the  or  property."  The  equitable  and  common- 
adoption  of  the  Constitution.  Light  v.  Cana-  law  jurisdiction  thus  granted  was  a  part  of 
dian  County  Bank,  (1894)  2  Okla.  551.  that  "due  process  of  law"  which  is  guaran- 

bv1^7  WSBL^     iff  Stt  ral^u^JTSW.  a 

rTtorT^^  trivet       JMrS1^^  iD 

judicial  power  of  the  territory  'shall  be  b  .  ^  t  ^  commoil  j^  Smith 
vested  in  a  Supreme  Court,  District  Courts,       "*  J^IIa    /loniT  11  niTi-   oT^  »"«w* 

Probate  Courts,  and  justices  of  the  peace)      *  SPeed'  (1901)  H  0klft-  95* 

4.  Method  of  Impaneling  Jury.  —  Though  a  court  does  not  exceed  its  juris- 
diction in  directing  the  impaneling  of  a  jury  by  a  method  different  from  that 
prescribed  by  the  state  statute,  yet  in  so  doing  all  rules  of  practice  must 
necessarily  be  adapted  to  secure  the  rights  of  the  accused ;  that  is,  where  there 
is  no  statute,  the  practice  must  n.ot  conflict  with  or  abridge  the  right  as  it  exists 
at  common  law. 

Lewis  v.  U.  S.,  (1892)  146  U.  8.  377. 

5.  Summary  Process.  —  Due  process  of  law  does  not  necessarily  imply  a 

trial  by  jury,  or  even  a  trial  before  a  court  organized  according  to  common-law 

forms,  and  proceeding  according  to  common-law  methods.    That  is  due  process 

of  law  which  is  according  to  the  method  of  legal  proceedings  employed  in 

similar  cases.     There  is  a  great  variety  of  special  cases  in  which,  on  account 

of  the  necessity  of  prompt  action,  and  because  the  regular  course  of  proceedings 

in  a  court  of  justice  by  jury  trial  would  involve  delay,  and  contravene  the 

object  sought  to  be  attained  by  the  proceeding,  it  has  always  been  customary 

to  adopt  a  summary  method.     That  is  one  of  the  principal  reasons  for  the 

adoption  of  such  proceedings.  <  If  the  process  is  customary,  it  is  that  which  is 

due. 

In  re  Sing  Lee,  (1893)  54  Fed.  Rep.  336.       exclude  him  from  the  practice  of  his  pro- 
See  also  infra,  Right  to  practice  law,  as  to  a      fession,  p.  304. 
summary  proceeding  against  an  attorney  to 

6.  Trial  by  Election  Board  for  Violation  of  Election  Law.  —  A  judge  of  elec- 
tion, or  a  board  of  election  officers  constituted  under  state  laws,  is  not  such  a 
judicial  tribunal  as  would  give  to  one  charged  with  an  offense  against  the 
election  law  a  trial  according  to  the  law  of  the  land  or  due  process  of  law. 

Huber  t>.  Reily,  (1866)  53  Pa.  St.  117.  How.  (U.S.)  272.  It  ordinarily  implies  and 
wherein  the  court  said :  "  The  spirit  of  these  includes  a  complainant,  a .  defendant,  and  a 
constitutional  provisions  is  briefly  that  no  judge,  regular  allegations,  opportunity  to  an* 
person  can  be  made  to  suffer  for  a  criminal  swer,  and  a  trial  according  to  some  settled 
offense  unless  the  penalty  be  inflicted  by  due  course  of  judicial  proceeding.  It  must  be  ad- 
process  of  law.  What  that  is,  has  been  often  mitted  there  are  a  few  exceptional  cases, 
defined,  but  never  better  than  it  was,  both  Prominent  among  these  are  summary  pro- 
historically  and  critically,  by  Judge  Curtis,  ceedings  to  recover  debts  due  to  the  govern- 
of  the  Supreme  Court  of  the  United  States,  ment,  especially  taxes  and  sums  due  by  de- 
in  Den  v.  Hoboken  Land,  etc.,  Co.,  (1855)  18  faulting  public  officers." 

7.  Preliminary  Hearing  in  Ejectment  —  A  Cherokee  statute  under  which  a 
defendant  in  ejectment  is  entitled  to  show  cause  before  the  clerk  why  the 
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writ  should  not  issue,  and  the  hearing  before  the  clerk  is  preliminary  and 
interlocutory,  but  is  a  hearing  that  determines  the  question  whether  the  writ 
shall  issue  before  the  final  trial  of  the  cause  upon  its  merits  in  the  District 
Court,  provides  due  process  of  law. 

Mehlin  v.  Ice,  (G.  C.  A.  1803)  56  Fed.  Rep.  Id. 

8.  Heoeiaity  of  Hotioe  and  Opportunity  to  Be  Heard.  (See  also  generally 
throughout  the  notes  on  this  clause.) — cl  Notice  and  Opportunity  to  Be 
Heard  in  Assessments  for  Local  Improvements — (1)  In  General. — 
In  the  matter  of  the  necessity  of  notice  and  an  opportunity  to  be  heard  on 
levying  an  assessment  for  local  improvements  there  is  a  wide  difference  between 
a  tax  or  assessment  prescribed  by  a  legislative  body  having  full  authority  over 
a  subject  and  one  imposed  by  a  municipal  corporation  acting  under  a  limited 
and  delegated  authority.  An  Act  of  Congress  having  provided  that  assess- 
ments levied  for  laying  water  mains  in  the  District  of  Columbia  should  be  at 
a  certain  rate  per  lineal  foot  against  all  lands  abutting  upon  the  street  in 
which  the  water  main  should  be  laid,  such  Act  was  held  conclusive  alike 
of  the  question  of  the  necessity  of  the  work  and  of  the  benefits  as  against 
abutting  property.  Where  the  legislature  has  submitted  these  questions  for 
inquiry  to  a  commission,  or  to  official  persons  to  be  appointed  under  municipal 
ordinances  or  regulations,  the  inquiry  becomes  in  its  nature  judicial  in  such 
a  sense  that  the  property  owner  is  entitled  to  a  hearing,  or  to  notice  or  an 
opportunity  to  be  heard. 

Parsons  v.  District  of  Columbia,    (1898)       See  infra,  Deprivation  of  Property  —  Aaaeu- 
170  U.  S.  52.    See  also  Allman  v.  District  of      ments  for  Local  Improvements,  p.  299. 
Columbia,   (1894)   3  App.  Cas.    (D.  C.)   24. 

(2)  Notice  by  Publication.  —  In  proceedings  for  the  assessment  of  special 
taxes  for  local  improvements,  notice  by  publication  is  sufficient 

Wight  v.  Davidson,  (1901)  181  U.  S.  382,  reversing  Davidson  v.  Wight,  (1900)  16  App. 
Cas.  (D.  C.)  371. 

6.  Judgment  Against  Sureties  Without  Notice.  —  In  an  action  to 
recover  the  possession  of  personal  property  wrongfully  detained,  in  which*  the 
defendant  gave  a  cross  bond  to  obtain  a  return  to  him  of  the  property  replevied, 
and  the  only  question  at  issue  was  as  to  who  was  entitled  to  the  possession  of 
the  property  at  the  commencement  of  the  action,  no  cause  of  action  on  the  bond 
having  been  pleaded  or  recovery  upon  it  asked,  a  judgment  on  the  bond  was  in 
effect  depriving  the  sureties  of  property  without  due  process  of  law,  no  notice 
of  the  ground  on  which  the  judgment  was  to  be  rendered  and  no  opportunity 
to  contest  their  execution  of  the  bond  or  their  liability  upon  it  having  been  given 
to  them.  In  many  jurisdictions  there  are  statutory  provisions  authorizing  judg- 
ments against  sureties  where  a  recovery  has  been  had  against  their  principal 
by  summary  proceedings,  but  even  in  such  cases  the  method  prescribed  by  the 
statute  must  be  strictly  followed. 

Burton  v.  Platter,  (C.  C.  A.  1893)  53  Fed.  Rep.  906. 
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c.  Voluntary  Proceedings  in  Bankruptcy  Without  Notice  to  Cred- 
itors. —  The  provision  in  the  Bankruptcy  Act  as  to  voluntary  proceedings 
are  not  in  violation  of  this  amendment,  as  depriving  creditors  of  their  property 
without  due  process  of  law,  in  failing  to  provide  for  notice.  Proceedings  in 
bankruptcy  are,  generally  speaking,  in  the  nature  of  proceedings  in  rem,  and  if 
such  notice  to  those  who  may  be  interested  in  opposing  discharge,  as  the  nature 
of  the  proceeding  admits,  is  provided  to  be  given,  that  is  sufficient 

Hanover  Nat.  Bank  v.  Moyses,  (1902)  186  U.  S.  190. 

d.  Order  in  Bankruptcy  Without  Notice.  —  A  bankrupt  was  com- 
mitted to  jail  for  contempt  of  court,  in  that  he  failed  to  obey  the  order  of  a 
referee  to  turn  over  to  the  trustee  a  certain  sum  alleged  to  have  been  part  of  his 
estate  when  he  was  adjudged  a  bankrupt,  and  to  have  been  in  his  possession 
when  the  order  for  him  to  deliver  it  to  the  trustee  was  made.  No  notice  was 
given  to  the  bankrupt  that  any  hearing  would  be  had  upon  any  claim  that  he 
should  be  required  to  pay  over  the  amount  in  controversy,  before  the  order  to 
that  effect  was  made.  No  order  to  show  cause  why  he  should  not  pay  it  was 
made  or  served  upon  him  before  the  absolute  order  for  its  payment  was  pre- 
sented to  him.  No  opportunity  was  afforded  him  to  be  heard  upon  the  ques- 
tions it  presented.  He  was  cited  to  appear  and  be  examined  under  section  21 
of  the  Bankrupt  Act,  and  his  testimony  and  that  of  various  other  witnesses 
were  taken  before  the  referee  upon  that  citation,  but  no  notice  was  served 
upon  him  that  the  claim,  which  culminated  in  the  order  for  the  payment  of 
the  money,  was  made  or  was  in  issue  at  that  examination,  or  that  the  testimony 
there  elicited  was  taken  for  the  purpose  of  establishing  that  claim,  and  no 
opportunity  was  presented  to  him  to  produce  witnesses  in  his  defense  or  to  be 
heard  upon  the  issues  of  fact  or  of  law  which  the  issue  of  the  order  involved. 
It  was  held  that  such  a  proceeding  lacked  every  element  of  due  process  of  law. 

In  re  Rosser,  (C.  0.  A.  1900)  101  Fed.  Rep.  the  court  if   the  claim   is   sustained.     And 

567,   wherein   the   court   said:      "The  basic  the  opportunity  to  be  heard  must  be  such 

principle  of  English  jurisprudence  is  that  no  that  he  may,  if  he  chooses,  cross-examine  the 

man  shall  be  deprived  of  life,  liberty,  or  prop-  witnesses  produced  to  sustain  the  claim,  and 

erty  without  due  process  of  law,  without  a  produce  witnesses  to  refute  it,  if  a  question 

course  of  legal  proceedings  according  to  those  of  fact  is  in  issue,  and,  if  a  question  of  law 

rules  and  forms  which  have  been  established  is  presented,  the  opportunity  to  be  heard  must 

for  the  protection  of  private  rights.    Such  a  be  such  that  his  counsel  may,  if  they  desire, 

course  must  be  appropriate  to  the  case  and  argue  the  justice  and  propriety  of  the  judg- 

just  to  the  party  affected.    It  must  give  him  ment  or  order  proposed.     Judicial  orders  or 

notice  of  the  charge  or  claim  against  him,  judgments  affecting  the  lives  or  property  of 

and  an  opportunity  to  be  heard  respecting  citizens  in  the  absence  of  such  a  notice  and 

the  justice  of  the  order  or  judgment  sought.  opportunity  to  the  party  affected  are  viola- 

The  notice  must  be  such  that  he  may  be  ad-  tive  of  the  fundamental  principle  of  our  laws, 

vised   from   it  of   the   nature  of   the  claim  and  cannot  be  sustained." 
against  him,  and  of  the  relief  sought  from 

e.  Appointment  op  Receiver  in  Bankruptcy  Without  Notice.  —  The 
appointment  of  a  receiver  upon  an  involuntary  petition  in  bankruptcy  without 
first  giving  notice  to  any  of  the  bankrupts  does  not  deprive  the  bankrupts  of 
their  property  without  due  process  of  law,  but  is  merely  a  preliminary  step  in  a 
proceeding  whereby  property  is  taken  into  custody  and  safely  preserved  until 
the  rights  of  the  contending  parties  cm  be  determined. 
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In  re  Francis,  (1905)    136  Fed.  Rep.  914,  out  notice;  and  in  admiralty  libels  are  filed 

wherein  the  court  said :    "  We  find  in  all  sya-  and  vessels  attached ;  and  in  foreign  attach- 

tenia  of  procedure  similar  means  of  enforcing  ments   personal   property   is   seized   without 

rights  of  parties  and  preserving  property  —  notice  —  and  in  all  these  proceedings  the  ob- 

such  as  the  issuance  of  the  writ  of  replevin,  ject  is  to  hold  the  property  safely  until  the 

whereby  the  possession  of  property  is  taken  issues  involved  can  be  determined.    They  are 

by  the  claimant  from  an  adverse  party  with-  all  instituted  without  notice." 

/.  Conclusiveness  of  Assessment  Against  Stockholders  of  Bank.  — 
An  action  at  law  brought  by  a  receiver  of  a  bank  to  recover  from  the  defendants, 
as  stockholders,  the  amount  of  an  assessment  made  by  the  comptroller  of  the 
currency  of  the  United  States  under  a  statute  which  makes  the  assessment 
made  by  the  comptroller  conclusive  upon  the  stockholders,  does  not  deprive  them 
of  due  process  of  law. 

Young  v.  Wempe,  (1891)  46  Fed.  Rep.  364. 

g.  Right  to  Be  Heard  in  Phoceedings  by  Agents  of  the  Government. 
—  Due  process  of  law  is  not  denied  when  an  opportunity  is  not  given  to  be 
heard  on  questions  to  be  settled,  not  by  a  judicial  proceeding,  but  by  the  action 
of  the  agents  of  the  government 

Buttfield  v.  Stranahan,  (1904)  ^92  U.  S.  497. 

vm  Deprivation  of  Life  and  Libeett  —  1.  Illegal  Grand  Jury.  —  A  per- 
son convicted  and  sentenced  to  imprisonment  for  larceny  upon  an  indictment 
found  by  a  grand  jury  impaneled  without  authority  of  law,  would  be  illegally 
convicted  and  sentenced,  and  therefore  restrained  of  his  liberty  without  due 
process  of  law. 

Ew  p.  Farley,  (1889)  40  Fed.  Rep.  67. 

t.  Arrest  and  Detention  by  Order  of  War  Department.  —  An  arrest  and  deten- 
tion under  an  order  of  the  war  department,  entitled  "Persons  discouraging 
enlistments  to  be  arrested,"  was  held  to  be  in  direct  violation  of  this  clause. 

Bx  p.  Field,  (1802)  5  Blatchf.  (U.  6.)  S3,  9  Fed.  Cas.  No.  4,761. 

3.  Personal  Presence  of  Defendant  During  Trial.  —  A  leading  principle  that 
pervades  the  entire  law  of  criminal  procedure  is  that,  after  indictment  found, 
nothing  shall  be  done  in  the  absence  of  the  prisoner.  While  this  rule  has,  at 
times  and  in  the  cases  of  misdemeanors,  been  somewhat  relaxed,  yet  in  felonies, 
it  is  not  in  the  power  of  the  prisoner,  either  by  himself  or  his  counsel,  to  waive 
the  right  to  be  personally  present  during  the  triaL 

Lewis  V.  U.  8.,  (1892)  146  U.  S.  372.  tial  rights  may  be  affected  by  the  proceedings 

against  him.     If  he  be  deprived  of  his  life 

It  is  the  right  of  one  whose  life  or  prop-  or  liberty  without  being  so  present,  such  de- 
erty  is  involved  in  a  prosecution  for  felony  to  privation  would  be  without  that  due  process 
be  personally  present  at  the  trial;  that  is,  of  law  required  by  the  Constitution.  Ilopt 
at  every  stage  of  the  trial  when  his  substan-       v.  Utah,  (1884)   110  U.  S.  579. 

4.  Arrest  and  Bail  in  Civil  Action.  —  The  arrest  of  a  party  under  the  provisions 

of  the  Oklahoma  Code  of  Civil  Procedure  was  held  not  to  be  a  deprivation  of 

liberty  without  due  process  of  law. 

Light  r.  Canadian  County  Bank,  (1804)  2  in  error  are  interpreted  by  the  preat  prepon- 
Okla.  552,  on  which  point  the  court  said:  ricrance  of  authority  in  the  courts,  as  leaving 
"  The  guarantees  relied  upon  by  the  plaintiff      the   rights   of  creditors  and   debtors   unim- 
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paired.  As  the  right  to  compel  the  produc- 
tion and  delivery  of  property  or  money  not 
exempt  from  execution,  found  in  the  owner- 
ship or  control  of  the  debtor  at  the  time  of 
execution  levied,  by  arrest  and  imprisonment, 
existed  at  the  time  of  the  adoption  of  the  Con- 
stitution, so  it  exists  now  under  the  proceed- 


ings in  this  case.  It  is  now  and  was  then  a 
method  of  coercion  adopted  against  the  debtor 
who  wilfully  disobeys  the  order  of  the  court. 
It  is  no  greater  and  no  less,  but  the  same 
( due  process  of  law '  guaranteed  by  the  Con- 
stitution." 


5.  Deportation  of  Aliens  —  a.  In  General.  —  The  deportation  of  an  an- 
archist alien,  who  is  found  to  be  here  in  violation  of  law,  is  not  a  deprivation 
of  liberty  without  due  process  of  law. 
U.  S.  v.  Williams,  (1904)   194  U.  S.  290. 

See  also  Admission  and  Exclusion  of  Aliens, 
S  Fed.  Stat.  Annot.  420. 

To  another  country  than  that  from  which 


he  came.  —  It  would  not  seem  to  be  due  proc- 
ess of  law  for  punishing  an  alien  coming  to 
the  United  States  from  one  country,  by  ban- 
ishment from  this  to  another  country.  In  re 
Mah  Wong  Gee,  (1891)  47  Fed.  Rep.  433. 


b.  Executive  Officers  May  Determine  the  Right  to  Enter.  —  In- 
trusting to  an  executive  officer  the  decision  of  the  question  of  the  right  of  a 
person  to  enter  the  United  States  does  not  deprive  a  person  of  liberty  without 
due  process  of  law. 


U.  S.  i».  Ju  Toy,  (1905)  198  U.  S.  263, 
wherein  the  court  said:  "If,  for  the  purpose 
of  argument,  we  assume  that  the  Fifth 
Amendment  applies  to  him,  and  that  to  deny 
entrance  to  a  citizen  is  to  deprive  him  of 
liberty,  we  nevertheless  are  of  opinion  that 
with  regard  to  him  due  process  of  law  does 
not  require  a  judicial  trial.  That  is  the  re- 
sult of  the  cases  which  we  have  cited  and  the 
almost  necessary  result  of  the  power  of  Con- 
gress to  pass  exclusion  laws.  That  the  de- 
cision may  be  intrusted  to  an  executive  offi- 
cer and  that  his  decision  is  due  process  of  law 
was  affirmed  and  explained '  in  Nishimura 
Ekiu  v.  U.  S.,  (1892)  142  U:  S.  651,  660, 
and  in  Fong  Yue  Ting  v.  U.  S.,  (1893)  149 
U.  S.  698,  713,  before  the  authorities  to  which 
we  already  have  referred.  It  is  unnecessary 
to  repeat  the  often  quoted  remarks  of  Mr. 
Justice  Curtis,  speaking  for  the  whole  court 
in  Den  v.  Hoboken  Land,  etc.,  Co.,  (1855) 
18  How.  (U.  S.)  272,  280,  to  show  that  the 
requirement  of  a  judicial  trial  does  not  pre- 
vail in  every  case.  Lem  Moon  Sing  v.  U.  8., 
(1895)  158  U.  S.  538,  546,  547;  Japanese  Im- 
migrant Case,  (1903)  189  U.  S.  86,  100;  Pub- 
lic Clearing  House  v.  Coyne,  (1904)  194  U.  S. 
497,  508,  609." 

Congress  may  confer  upon  any  inferior  offi- 
cer of  the  government,  especially  those  ap- 
pointed by  the  department  of  commerce  and 
libor  which  has  power  to  regulate  the  com- 
ing of  all  persons  into  tne  United  States, 
plenary  power  to  determine  the  various  facts 
upon  which  citizenship  depends,  so  far  as  they 
relate  to  persons  applying  for  admission  into 
the  United  States,  and  may  provide  for  an 
appeal  to  be  taken  to  the  secretary  of  com- 
merce and  labor,  whose  decision  shall  be  final. 
If  no  appeal  is  taken,  then  the  determination 
of  the  inferior  officer  is,  of  course,  final. 
Under  such  a  statute,  such  persons  are  not 
deprived  of  their  liberty  without  due  process 
of  law,  for  they  have  a  competent  tribunal  in 
which  to  be  heard,  a  hearing  with  opportunity 


to  present  their  evidence,  a  judgment  or  de- 
termination, and  the  right  of  appeal,  all  ac- 
cording to  the  law  of  the  land.  In  re  Sing 
Tuck,   (1903)    126  Fed.  Rep.  398. 

The  power  to  exclude  or  expel  aliens  he- 
longs  to  the  political  department  of  the  gov- 
ernment, and  the  order  of  an  executive  officer, 
invested  with  the  power  to  determine  finally 
the  facts  upon  which  an  alien's  right  to  enter 
this  country  or  remain  in  it  depends,  is  due 
process  of  law;  but  the  administrative  offi- 
cers, when  executing  the  provisions  of  a  stat- 
ute involving  the  liberty  of  persons,  may  not 
disregard  the  fundamental  principles  that  in- 
here in  "due  process  of  law,"  one  of  which 
is  that  no  person  shall  be  deprived  of  his 
liberty  without  opportunity,  at  some  time,  to 
be  heard  before  such  officers  in  respect  to  the 
matters  upon  which  that  liberty  depends. 
The  Japanese  Immigrant  Case,  (1903)  189 
U.  S.  101. 

As  to  aliens  who  have  never  gained  a  foot- 
hold upon  the  soil  of  this  country,  the  in- 
quiry and  decision  which  officers  of  the  execu- 
tive branch  of  the  government  may  make  in 
the  due  course  of  administration  of  the  immi- 
gration laws  is  due  process  of  law.  Nishi- 
mura Ekiu  v.  U.  8.,  (1892)  14*  U.  S.  651, 
wherein  the  court  said:  "  It  is  not  within 
the  province  of  the  judiciary  to  order  that 
foreigners  who  have  never  been  naturalized, 
nor  acquired  any  domicile  or  residence  within 
the  United  States,  nor  even  been  admitted 
into  the  country  pursuant  to  law,  shall  be 
permitted  to  enter,  in  opposition  to  the  con- 
stitutional and  lawful  measures)  of  the  legis- 
lative and  executive  branches  of  the  national 
government.  As  to  such  persons,  the  deci- 
sions of  executive  or  administrative  officers, 
acting  within  powers  expressly  conferred  by 
Congress,  are  due  process  of  law." 

But  see,  as  to  alien  residents,  In  re  Yama- 
saka,   (1899)   95  Fed.  Rep.  655,  wherein  the 
court  said,  obiter,  that  alien  residents  cannot 
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be    arrested    by    ministerial    officers    of    the       zens   and   aliens,   but   lays   down   the  broad 
United  States,  and  expelled  from  this  coun-       principle  that  no  person  shall  be  deprived  of 
try.    The  guaranty  of  personal  liberty  in  this       life,  liberty,  or  property  without  due  process 
amendment  does  not  distinguish  between  citi-       of  law. 

c.  Putting  Burden  of  Proof  of  Eight  to  Remain  on  Alien.  —  The 
Act  of  Congress  of  May  5,  1892,  section  3,  providing  "  that  any  Chinese  person 
or  person  of  Chinese  descent  arrested  under  the  provisions  of  this  Act  or  the 
Acts  hereby  extended  shall  be  adjudged  to  be  unlawfully  within  the  United 
States,  unless  such  person  shall  establish  by  affirmative  proof,  to  the  satisfac- 
tion of  such  justice,  judge,  or  commissioner,  his  lawful  right  to  remain  in  the 
United  States,"  was  held  to  be  valid  as  being  within  the  power  of  a  legislature 
to  prescribe  the  evidence  which  shall  be  received,  and  the  effect  of  that  evidence, 
in  the  courts  of  its  own  government 

Li  Sing  t?.  U.  S„  (1901)  180  U.  S.  493.  Fed.  Rep.  334.  But  Bee  U.  S.  v.  Long  Hop, 
See  also  U.  S.  v.  Wong  Dep  Ken,  (1893)  57  (1892)  55  Fed.  Rep.  62;  In  re  Mah  Wong 
Fed.  Rep.  206;' In  re  Sing  Lee,    (1893)    54       Gee,   (1891)   47  Fed.  Rep.  433. 

d.  Imprisonment  at  Hard  Labor  Before  Expulsion.  —  The  provision 

in  the  Chinese  Exclusion  Act  providing  for  imprisonment  at  hard  labor,  to  be 

undergone  before  the  sentence  of  deportation  is  carried  into  effect,  and  that 

such  imprisonment  was  to  be  adjudged  against  the  accused  by  a  justice,  judge, 

or  commissioner,  upon  a  summary  hearing,  was  held  to  be  unconstitutional. 

Wong  Wing  v.  U.  S.,  (1896)  163  U.  S.  235.       Rep.  211;  In  re  Ah  Yuk,  (1893)  53  Fed.  Rep. 
See  also  Li  Sing  v.  U.  S.,  (1901)   180  U.  S.,       781. 
495;  U.  S.  t?,  Wong  Dep  Ken,  (1893)  57  Fed. 

6.  Commitment  of  Minor  to  Reformatory.  —  Commitment  to  a  reform  school 
of  a  young  girl,  known  to  have  perversely  exposed  herself  to  immoral  habits 
and  influences,  made  upon  the  application  of  her  father,  is  not  in  the  nature  of 
a  prosecution,  conviction,  and  punishment  for  crime.  The  proceedings  had 
upon  such  an  application  were  but  the  methods  prescribed  by  law  for  the 
permitted  transfer  of  guardianship  of  the  person,  and  for  the  protection  of  the 
state  from  imposition. 

Rule  I?.  Geddes,  (1904)  23  App.  Cas.  (D.  C.)  48. 

7.  Contracts  in  Violation  of  the  Constitution.  —  The  scope  of  the  provision 
regarding  the  liberty  of  the  citizen  cannot  be  so  enlarged  as  to  hold  that  it 
includes,  or  was  intended  to  include,  a  right  to  make  a  contract  which  in  fact 
restrained  and  regulated  interstate  commerce,  notwithstanding  Congress,  pro- 
ceeding under  the  constitutional  provision  giving  to  it  the  power  to  regulate 
that  commerce,  had  prohibited  such  contracts. 

Addyston  Pipe,  etc.,  Co.  t?.  U.  S.,  (1899)  176  U.  8.  229,  modifying  U.  S.  v.  Addyaton  Pipe, 
etc.,  Co.,  (C.  C.  A.  1898)  85  Fed.  Rep.  271. 

8.  Regulating  Contract!  of  Seamen.  —  An  Act  of  Congress  making  it  unlawful 
to  pay  any  seaman  wages  in  advance,  making  such  payment  a  misdemeanor, 
and  in  terms  providing  that  such  payment  shall  not  absolve  the  vessel  or  its 
master  or  owner  for  full  payment  of  wages  after  the  same  shall  have  been 
actually  earned,  is  not  invalid  as  invading  the  liberty  of  contract  which  is 
guaranteed  by  this  amendment     Contracts  with  sailors  for  their  services  are 
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exceptional  in  their  character,  and  may  be  subjected  to  special  restriction*  for 

the  purpose  of  securing  the  full  and  safe  carrying  on  of  commerce  on  the 

water.    Being  so  subject,  whenever  the  contract  is  for  employment  in  commence 

not  wholly  within  the  state,  legislation  enforcing  such  restrictions  oomeft  within 

the  domain  of  Congress,  which  is  charged  with  the  duty  of  protecting  foreign 

and  interstate  commerce. 

Patterson  v.  Bark  Eudora,  (1903)  190  U.  S.  173.  See  also  Kenney  v.  Blake,  (C.  a  A. 
1903)  125  Fed.  Rep.  672,  affirming  The  Troop,    (1902)    117  Fed.  Rep.  557. 

9.  Limiting  Compensation  of  Pension  Agents  and  Attorneys.  —  The  Act  of  Con- 
gress of  June  27,  1890,  section  4,  providing  "  that  no  agent,  attorney,  or  other 
person  engaged  in  preparing,  presenting,  or  prosecuting  any  claim  under  the 
provisions  of  this  Act  shall,  directly  or  indirectly,  contract  for,  demand,  receive, 
or  retain  for  such  services  in  preparing,  presenting,  or  prosecuting  such  claim 
a  sum  greater  than  ten  dollars,  which  sum  shall  he  payable  only  upon  the  order 
of  the  commissioner  of  pensions,  by  the  pension  agent  making  payment  of  the 
pension  allowed,  and  any  person  who  shall  violate  any  of  the  provisions  of  this 
section,  or  who  shall  wrongfully  withhold  from  a  pensioner  or  claimant  the 
whole  or  any  part  of  a  pension  or  claim  allowed  or  due  such  pensioner  or 
claimant  under  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,"  was  held 
not  to  be  unconstitutional  as  interfering  with  the  price  of  labor  and  the  freedom 
of  contract  Congress  being  at  liberty  to  give  or  withhold  a  pension,  may  pre- 
scribe who  shall  receive  it,  and  determine  all  the  circumstances  and  conditions 
under  which  any  application  therefor  shall  be  prosecuted.  No  man  his  a 
legal  right  to  a  pension,  and  no  man  has  a  legal  right  to  interfere  in  the 
matter  of  obtaining  pensions  for  himself  or  others.  The  whole  control  of  that 
matter  is  within  the  domain  -of  congressional  power.  \ 

Frisbie  v.  U.  6.,    (1895)    157   U.  S.  165,  citizen  has  a  right  freely  to  eontrmet  for  the 

wherein  the  court  further  said :     "  While  it  price  of  his  labor,  services,  or  property." 

may  be   conceded   that,n  general ly%  speaking,  Sections  la  and  13  of  the  Act  of  Concren 

among  the  inalienable  rights  of  the  citizen  is  -r  v\ " ""    %«?    ««*niJi«  7t    l\a  JOHSZ. 

that  of  the  liberty  of  contract,  yet  such  liberty  *J£*  *   * ™+  ■***"  *  f*  £?*?& 

is  not  absolute  and  universal*    It  is  withii  ■£*£  ft  «  **  ^relcribe^  tfe    fceTSf 

the  undoubted  power  of  government  to  re-  J*"™ na     ,    ISi^JET^*    wIT  Jf?    °l 

strain  some  individuals  from  all  contracts,  as  a8BB*  a°d  ^^l*  *?  makM1«  out  and 

well  as  all  individuals  from  some  contracts.  ^?h£h^  23^^  *E  TIEE* 

It  may  deny  to  all  the  right  to  contract  for  * tt*d  ?« * f?*  *°nu*  £T,°*  SSft! 

the  purchasi  or  sale  of  lottery  tiekets ;  to  the  «*£  anf  ^S^S^JZ^^JZ^ 

_«-5-  «.    _:„u*  *„  .„„,„_  „„  _i,i:L,t:„„„  attorney  wno  demands  or  receives  any  areaicr 

minor  the  right  to  assume  any  obligations,  '  M      {         w  8erviceg„  thiiVpre- 

common  carrier  the  power  to  make  any  con-       ln,^-  *A  «««*»««+      tu«  «^>„«.«  ~#  * 

policy.  The  possession  of  this  power  ^y  gov-  bj  t  -  Hh  th  ^  ft  extortion 
ernment  m  no  manner  conflicts  with  the  of  J  un'8C1ipuloU8  a  te.  tj.  S.  vTuSE, 
proposition  that,   generally  speaking,   every       (lg69)  2  £bb    (U  f^  m^  g^oJ^ 

15,721. 

10.  Entraining  Importation  of  Particular  Goods. —  A  statute  which  restrains 

the  introduction  of  particular  goods  into  the  United  States,  from  considerations 
of  public  policy,  does  not  violate  the  due  process  clause. 
Buttfield  17.  Stranahan,  (1904)  192  U.  S.  493. 
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DL  Depbivatioh  OT  Pbofxbtt  —  1.  Destruction  of  Property —  a.  Illegally 
Impobted.  —  There  was  no  deprivation  of  property  without  due  process  of 
law  in  the  destruction  of  teas  by  a  collector  of  customs,  under  a  statute  com- 
manding their  destruction  when  not  exported  within  six  months  after  their 
final  rejection. 

Buttfield  v.  Stranahan,   (1004)    102  U.  S.  to  the  courts.  Invalid  Importations — Destruc- 

497.  tion,    (1898)    22  Op.  Atty.-Gen.  71,  wherein 

To  prevent  effectually  the  importation  of  *■*   *«!°rney-general   further   said:      "The 

orohttlted  mUc  «d  mueto  booka/may  re-  phTe    due  £r0Ce8-9 $ «^W    doe!.not  nTT?" 

^kunder  certain  circumstanced,  their  sum-  ^J^J^J^^^^JL  * 

mary  destruction  without  notice;  and  if  their  ?°*  af*99?1*  ?»  "«7  ^Uaee,  to  obtain  a 

nature  and  value  demand  a  not  ce  and  hear-  *»*»*«»  by  ajudicial  proceeding,  m  order  to 

ing  before  destruction,  the  rules  and  regula-  S2^rtSKS^ffl^-Jl5r "K 

tions  to  be  adopted  may  be  so  framed  as  to  ^fLJ!^ nA Xl^!7  wt^T Vh»Tr^^  i„ 

provide  for  the  same,  and  protect  the  inter-  ram^lY  tatrpyed.    When  the  property  in- 

ests  of  all   parties   cWcenfed,  without  pre-  T^Z^^^jA^hi^  rf^Sw 

venting  or  impeding  the  enforcement  of  the  »  " «""» 3  *° ^t^L.'^L  ?f«rf«iZr« 

^.«,«^^4.  i.«,   u„  «„*.*>: *u«  ~~ .— *™*  ±~  **w,  it  is  within  the  power  of  the  legislature 

copyright  law,  by  putting  the  government  to  ^  ^  d     iU  8ununaiy1destruction  » 

the  necessity  of  resorting  in  the  first  instance  ■uiuummj 

6.  Illegally  Acquired.  —  The  Constitution  and  the  common  law  afford 
protection  to  property,  and  secure  its  enjoyment,  only  when  legally  acquired. 
The  destruction  by  a  revenue  officer  of  a  barrel  of  whiskey  found  without  the 
stamps  thereon  as  required  by  law  is  not  a  criminal  offense. 

North  Carolina  v.  Vanderford,  (1888)  36  Fed.  Rep.  282. 

c.  Unregistered  Dogs.  —  A  city  ordinance  in  pursuance  of  authority 
conferred  by  the  city  charter  requiring  a  registry  of  dogB,  and  the  issuance  of 
certificates  of  registration,  and  the  wearing  of  a  collar  by  the  dog,  bearing  his 
registered  number,  and  providing  that  all  dogs  "  not  so  registered  and  collared 
shall  be  liable  to  be  killed  by  any  person/'  authorizes  the  taking  of  property 
without  due  process  of  law,  contrary  to  the  Federal  Constitution. 

Jenkins  v.  Ballantyne,  (1892)  8  Utah  245. 

2.  AMestmentt  for  Local  Improvement* —  a.  In  General.  —  An  Act  of  Con- 
gress ordering  the  opening  and  extension  of  streets  in  the  District  of  Columbia 
and  directing  the  commissioners  of  the  District  to  institute  and  conduct  pro- 
ceedings to  condemn  the  necessary  land,  was  constitutional  in  providing  that 
of  the  amount,  found  due  and  awarded  as  damages  for  and  in  respect  of  the 
land  condemned  for  the  opening  of  said  streets,  not  less  than  one-half  thereof 
should  be  assessed  by  the  jury  in  said  proceedings  against  the  pieces  and  parcels 
of  ground  situate  and  lying  on  each  side  of  the  extension  of  said  streets,  and 
also  on  all  or  any  adjacent  pieces  or  parcels  of  land  to  be  benefited  by  the 
opening  of  said  streets  as  provided  for  in  the  said  Act,  and  that  the  sums 
to  be  assessed  against  each  lot  or  piece  or  parcel  of  ground  should  be  determined 
and  designated  by  the  jury,  and  that,  in  determining  what  amount  should  be 
assessed  against  any  particular  piece  or  parcel  of  ground,  the  jury  should  take 
into  consideration  the  situation  of  said  lots,  and  the  benefits  that  they  might 
severally  receive  from  the  opening  of  said  streets. 
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Wight  v.  Davidson,  (1901)  181  U.  S.  381,  eels  of  land  benefited  also  rests  within  the  dis- 
revcrsing  Davidson  v.  Wight,  (1000)  16  App.  cretion  of  the  legislature,  ana  may  be  directed 
Cas.  (D.  C.)  371.  to  be  in  proportion  to  the  position,  the  front- 
See  supra,  p.  203,  Notice  and  Opportunity  age,  the  area,  or  market  value  of  the  lands, 
to  be  Heard  in  Asteasments  for  Local  Im-  or  in  proportion  to  the  benefits  as  estimated 
provements.  by  commissioners.    Bauman  v.  Ross,  (1897) 

The  rule  of  apportionment  among  the  par- 


167  U.  S.  590. 


b.  To  Be  Determined  by  Commissioners.  —  In  the  matter  of  assessing 
benefits,  under  the  right  of  taxation,  it  is  within  the  discretion  of  the  legisla- 
ture to  commit  the  ascertainment  of  the  lands  to  be  assessed,  as  well  as  the  ap- 
portionment of  the  assessment  among  the  different  parcels,  to  the  determination 
of  commissioners  appointed  as  the  legislature  may  prescribe. 

Bauman  v.  Ross,  (1897)  167  U.  S.  693. 

c.  Fob  a  Public  Park.  —  An  Act  of  Congress  authorizing  the  establish- 
ment of  a  public  park  in  the  District  of  Columbia  does  not  deprive  the  property 
owners  of  property  without  due  process  of  law,  by  providing  for  an  assessment 
of  adjacent  lands  for  the  cost  and  expenses  of  locating  and  improving  the  park, 
though  the  Act  dedicates  and  sets  apart  the  park  "  for  the  benefit  and  enjoyment 
of  the  people  of  the  United  States." 

Wilson  v.  Lambert,  (1898)  168  U.  S.  011. 

3.  Requiring  Bailroad  to  Extend  Tracks, —  An  Act  of  Congress  does  not  de- 
prive a  railroad  company  in  the  District  of  Columbia  of  its  property  without 
due  process  of  law,  in  so  far  as  it  requires  the  company  to  extend,  by  double 
tracks,  the  lines  of  its  underground  electric  railroad  to  a  designated  point 

Metropolitan  R.  Go.  v.  Macfarland,  (1902)  20  App.  Cas.  (D.  C.)  432. 

4.  Bailroad  to  Provide  Sinking  Fund  to  Meet  Debts.  —  A  railroad  corporation 
created  by  an  Act  of  Congress,  and  occupying  a  position  of  debtor  to  the  United 
States,  is  not  deprived  of  property  without  due  process  of  Jaw  by  a  statute 
which  requires  the  company,  in  the  management  of  its  affairs,  to  set  aside  a 
portion  of  its  current  income  as  a  sinking  fund  to  meet  the  government  and 
other  mortgage  debts  when  they  are  matured,  when  Congress  had  reserved  the 
right  at  any  time  to  alter  and  amend  or  repeal  the  charter,  and  a  charter  con- 
tract of  the  company,  in  respect  to  the  subsisting  bonds,  was  to  pay  both  principal 
and  interest  when  the  principal  matured,  unless  the  debt  was  sooner  dis- 
charged by  the  application  of  one-half  the  compensation  for  transportation  and 
other  services  rendered  for  the  government,  and  five  per  cent  of  the  net 
earnings. 

Sinking- Fund  Cases,  (1878)  99  U.  S.  719.  See  also  Central  Pac.  R.  Co.  v.  U.  S.,  (1880) 
21  Ct.  CI.  183. 

5.  Requiring  Bailroad  to  Pay  for  Lands  Sold  Without  Bight  —  An  Act  of  Con- 
gress requiring  a  railroad  company  to  pay  for  government  lands  previously 
and  without  right  sold  and  disposed  of  does  not  deprive  a  railroad  company 
of  property  without  due  process  of  law. 

Southern  Pac.  R.  Co.  v.  U.  S.,  (C.  C.  A.  1004)  133  Fed.  Rep.  651. 
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6.  Distraint  for  Payment  of  Taxes. —  Distraint  of  real  as  well  as  personal 
property,  for  the  payment  of  taxes,  does  not  deprive  the  taxpayer  of  property 
without  due  process  of  law. 

Springer  v.  U.  8.,  (1880)  102  U.  S.  693. 

7.  Prohibiting  Restraining  Assessment  of  Taxes.  —  Section  19  of  the  Act  of 
July  13,  1866,  as  amended  in  1867,  providing  "  that  no  suit  to  restrain  the 
assessment  or  collection  of  a  tax  shall  be  maintained  in  any  court/'  was  held 
not  to  be  unconstitutional  as  depriving  a  taxpayer  of  property  without  due 
process  of  law,  as  the  statute  gave  a  speedy  and  inexpensive  appeal  to  the 
commissioner  of  internal  revenue,  who  was  directed  to  refund  all  moneys  paid 
upon  illegal  assessments,  and  if  dissatisfied  with  his  decision  the  party  might 
sue  in  the  courts  which,  up  to  that  of  last  resort,  were  open. 

PuUan  v.  Kinsinger,  (1870)  2  Abb.  (U.  S.)  04,  20  Fed.  Gas.  No.  11,463. 

8.  Seizure  of  Books,  and  Papers  Relating  to  Alleged  Fraud  on  Bevenne.  —  The 
Act  of  March  2,  1867,  section  2,  "providing  that  "  whenever  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  judge  of  the  District  Court  for  any  district 
in  the  United  States,  by  complaint  and  affidavit^  that  any  fraud  on  the  revenue 
has  been  committed  by  any  person  or  persons  interested,  or  in  any  way  engaged, 
in  the  importation  or  entry  of  merchandise  at  any  port  within  such  district, 
said  judge  shall  forthwith  issue  his  warrant,  directed  to  the  marshal  of  the 
district,  requiring  said  marshal,  by  himself  or  deputy,  to  enter  any  place 
or  premises  where  any  invoices,  books,  or  papers  are  deposited  relating  to 
the  merchandise  in  respect  to  which  such  fraud  is  alleged  to  have  been  com- 
mitted, and  to  take  possession  of  such  books  or  papers  and  produce  them 
before  the  said  judge;  and  any  invoices,  books,  or  papers  so  seized  shall  be 
subject  to  the  order  of  said  judge,  who  shall  allow  the  examination  of  the  same 
by  the  collector  of  customs  of  the  port  into  which  the  alleged  vf fraudulent  im- 
portation shall  have  been  made,  or  by  any  officer  duly  authorized  by  said 
collector,"  was  held  not  to  be  in  conflict  with  this  clause. 

Matter  of  Piatt,  (1874)  7  Ben.  (U.  S.)  201,  19  Fed.  Cae.  No.  11,212. 

9.  Validating  Begistration  of  Mortgages  as  Against  Judgment  Creditors. — 

An  Act  validating  the  registration  of  mortgages  of  personal  property  is  not  a 

deprivation  of  property  without  due  process  of  law  as  against  creditors  who 

had  obtained  judgments  and  had  sued  out  attachments  prior  tt>  the  enactment 

of  the  statute. 

McFaddin  v.  Evans-Snider-Buel  Co.,  (1902)  186  U.  S.  513,  affirming  Erans-Snider-Buel  Go. 
v.  McFadden,  (G.  G.  A.  1900)  105  Fed.  Rep.  293. 

10.  Forfeiture  of  Counterfeit  Coin.  —  Counterfeit  coin  is  neither  property  nor 
the  subject  of  property;  it  is  the  product  of  a  felonious  act,  and  outside  the 
law,  and  its  seizure  and  forfeiture  is  not  a  taking  of  property  without  due 
process  of  law  within  the  meaning  of  this  amendment  The  due  process  of 
law  required  was  neither  designed  to  apply  to  such  righte  as  a  person  unlav^ 
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fully  in  the  possession  of  counterfeit  coin  may  have  in  it,  hut  was  intended 
for  the  protection  of  substantial  rights  in  lawful  property. 
Forfeiture  of  Counterfeit  Coin,  (1901)  23  Op.  Atty.-Gen.  469. 

11.  Distress  Warrant  Against  Defaulting  Officer.  — ■  A  distress  warrant  issued 

by  the  solicitor  of  the  treasury  under  an  Act  of  Congress,  entitled  "  An  Act 

providing  for  the  better  organization  of  the  treasury  department,"  does  not 

deprive  a  defaulting  officer  of  property  without  due  process  of  law.     Though 

"  due  process  of  law  "  generally  implies  and  includes  actor,  reus,  judex,  regular 

allegations,  opportunity  to  answer,  and  a  trial  according  to  some  settled  course 

of  judicial  proceedings,  yet  this  is  not  universally  trua     There  may  be,  and 

we  have  seen  that  there  are  cases,  under  the  law  of  England  after  Magna.  Charta, 

and  as  it  was  brought  to  this  country  and  acted  on  here,  in  which  process,  in  its 

nature  final,  issues  against  the  body,  lands,  and  goods  of  certain  public  debtors 

without  any  such  trial. 

Murray  ».  Hoboken  Land,  etc.,  Co.,  (1855)  usages  and  modes  of  proceeding  existing  in 
18  How.  (U.  S.)  274,  wherein  the  court  said  the  common  and  statute  law  of  England,  be- 
that  to  ascertain  whether  statutory  process  is  fore  the  emigration  of  our  ancestors,  and 
due  process  "  we  must  examine  the  Constitu-  which  are  shown  not  to  have  been  unsuited 
tion  itself,  to  see  whether  this  process  be  in  to  their  civil  and  political  condition  by  hav- 
conflict  with  any  of  its  provisions.  If  not  ing  been  acted  on  by  them  after  the  settlement 
found  to  be  so,  we  must  look  to  those  settled  of  this  country/' 

12.  Deprivation  of  Use  of  the  Postal  Service.  —  Due  process  of  law  is  not 
denied  when  the  disposition  of  property  is  affected  by  the  order  of  an  executive 
department  and  a  statute  authorizing  the  postmaster-general  to  seize  or  return 
to  sender  all  letters  addressed  to  a  particular  person,  firm,  or  corporation  which 
he  is  satisfied  is  making  use  of  the  mail  for  an  illegal  purpose. 

Public  Clearing  House  v.  Coyne,    (1904)  the  transportation  lines  in  the  United  States, 

194  U.  S.  608.  and  thus  the  common  carrier  of  the  nation, 

and  by  law  exclude  all  others  from  becoming 

But  see  Hoover  t?.  McChesney,  <1897)  81  common  carriers,  it  would  seem  to  follow  in- 
Fed.  Rep.  481,  wherein  it  was  held  that  an  evitablv  that  the  citizens  of  the  United  States 
order  of  the  postmaster-general,  which  finds  would  have  a  common  right  to  travel  and  ship 
a  person  guilty  of  a  violation  of  the  postal  freight  over  the  lines  thus  owned  and  oper- 
laws,  and  prohibits  to  him  the  use  of  the  ated  by  the  United  States,  and  that  all  of  its 
postal  service  of  the  United  States  as  far  as  citizens,  subject  to  such  general  laws  and 
the  receiving  of  mail  is  concerned,  during  his  regulations  as  to  rates  and  the  operation  of 
pleasure,  is  not  due  process  of  law,  within  the  the  lines  as  might  be  enacted  and  established, 
constitutional  meaning;  and  the  right  to  the  would  have  this  common  right,  and  that  such 
use  of  the  mails  is  a  property  right,  and  one  a  right  would  be  readily  recognized  as  a  prop- 
which  cannot  be  taken  away  except  by  due  erty  right  in  the  citizen,  and  one  of  which  a 
process  of  law.  "  If  the  United  States  govern-  particular  citizen  could  not  be  deprived  ex- 
ment  should  hereafter  become  the  owner  of  all  cept  by  due  process  of  law." 

18.  Statutory  Limitation  of  Patent  Sight.  —  Section  7  of  the  Act  of  March  3, 
1839,  providing  that  "  every  person  or  corporation,  who  has  or  shall  have 
purchased  or  constructed  any  newly  invented  machine,  manufacture,  or  com- 
position of  matter,  prior  to  the  application  by  the  inventor  and  discoverer  for 
a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend  to  others  to  be 
used,  the  specific  machine,  manufacture,  or  composition  of  matter  bo  made  or 
purchased,  without  liability  therefor  to  the  inventor  or  any  other  person 
interested  in  such  invention,"  is  not  unconstitutional  as  depriving  the  inventor 
of  his  property  without  compensation.     The  patentee  has  no  exclusive  right 
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of  property  in  his  invention  except  under  and  by  virtue  of  the  statutes  securing 
it  to  him  and  according  to  the  regulations  and  restrictions  of  this  statute. 
EfcMe  Grmia  Shovel  Go.  v.  Flint,  (1890)  137  U.  S.  42,  afflrmed  (1890)  42  Fed.  Rep.  686. 

'  14.  Giving  Unwarranted  Effect  to  Decision  of  State  Court.  —  A  judgment  of  the 
Circuit  Court  of  the  United  States  claiming  to  give  such  unwarranted  effect  to 
a  decision  of  a  state  court  as  to  wrongfully  deprive  a  party  of  his  property, 
may  be  considered  as  presenting  a  question  how  far  it  can  be  sustained  in 

;  view  of  the  prohibitory  language  of  this  clause. 
Fay«rw«ather  v.  Bitch,  (1904)  195  U.  8.  298. 

16.  Inspection  of  Mining  Claim  to  Ascertain  Interest.  —  A  territorial  statute 
providing  that  whenever  any  person  shall  have  any  right  to,  or  interest  in,  any 
mining  claim  which  is  in  the  possession  of  another  person,  and  it  shall  be 
necessary  to  the  ascertainment  of  such  right  that  an  inspection  of  the  mining 
claim  shall  be  made,  and  that  upon  a  petition  being  presented'  to  the  court,  an 
order  for  the  inspection  should  be  madei,  does  not  deprive  any  one  of  property 
without  due  process  of  law,  when  the  proceeding  provided  by  the  statute  requires 
notice,  a  hearing  and  an  adjudication  before  a  court  or  judge,  and  provides  all 
proper  protection  to  the  party  against  whom  the  inspection  is  ordered. 

Montana  Co.  v.  St.  ioms  Min.,  etc.,  Co.,  (1894)  152  U.  S.  162. 

16.  Unequal  Licenses,  —  An  Act  of  Congress,  legislating  for  the  District  of 
Columbia,  providing  that  "  general  brokers  shall  pay  a  tax  of  $250  per  annum ; 
every  person,  firm,  company,  or  association  not  incorporated  (except  insurance 
and  real-estate  brokere  acting  as  such)  that  solicits  business  from  the  general 
public  by  advertisement  or  otherwise,  and  that  purchases,  sells,  or  negotiates 
for  others  securities,  shares,  stocks,  bonds,  exchange,  bullion,  coin,  money,  bank 
notes,  or  promissory  notes,  or  that  deals  in  futures  on  market  quotations  of  prices 
or  values  on  merchandise,  shares,  stocks,  bonds,  or  other  securities,  or  accepts 
margins  on  prices  or  values  of  said  shares,  stocks,  bonds,  merchandise,  or 
securities,  shall  be  deemed  a  general  broker;  provided,  that  the  Washington 
Stock  Exchange,  through  its  president  or  treasurer,  shall  pay  to  the  collector  of 
taxes  of  the  District  of  Columbia  a  sum  equal  to  $500  per  annum  in  lieu  of 
tax  on  the  members  thereof  for  business  done  on  said  exchange;  provided 
further,  that  any  broker  who  is  a  member  of  a  regularly  organized  stock  ex- 
change located  outside  of  the  District  of  Columbia,  and  transacting  a  brokerage 
business  therein,  shall  pay  a  sum  equal  to  $100  per  annum  to  the  collector  of 
taxes  of  the  District  of  Columbia,"  by  imposing  an  unreasonable  burden  upon 
the  right  of  a  citizen  to  pursue  a  la*wful  occupation  open  to  his  competitors 
upon  less  onerous  terms — -which  right  of  occupation  is  of  the  nature  of 
property  —  operates  substantially  as  the  taking  of  property  without  due  process 
of  law. 

Lappin  v.  District  of  Columbia,  (1903)  22  App.  Cas.  (D.  C.)  69. 

17.  Taking  Away  Sight  of  Action  for  False  Imprisonment.  —  Section  4  of  the 
Act  of  Congress  of  March  3,  1863,  providing  "  that  any  order  of  the  President, 
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or  under  his  authority,  made  at  any  time  during  the  existence  of  the  present 
rebellion,  shall  be  a  defense  in  all  courts  to  any  action  or  prosecution,  civil  or 
criminal,  pending  or  to  be  commenced,  for  any  search,  seizure,  arrest,  or  im- 
prisonment, made,  done,  or  committed,  or  acts  omitted  to  be  done,  under  and  by 
virtue  of  such  order,  or  under  color  of  any  law  of  Congress,  and  such  defense 
may  be  made  by  special  plea,  or  under  the  general  issue,"  is  invalid  as  depriv- 
ing a  person  of  property  in  his  right  of  action  for  false  imprisonment. 

Griffin  1?.  Wilcox,  (1863)  21  Ind.  372,  the  that  of  a  general  pardon;  but  a  pardon 
court  saying:  "The  above  section  of  the  Act  reaches  the  penalty  tor  the  crime  only,  not 
of  Congress  can  have  no  greater  effect  than       the  civil  right  of  property  in  damages." 

18.  Right  to  Practice  Law. —  A  summary  proceeding  against  an  attorney  to 
exclude  him  from  the  practice  of  his  profession  on  account  of  acts  for  which 
he  may  be  indicted  and  tried  by  a  jury  is  not  a  violation  of  this  amendment, 
when  due  notice  was  given  and  a  trial  and  hearing  was  had  before  the  court 
in  the  manner  in  which  proceedings  against  attorneys,  when  the  question  is 
whether  they  shall  be  struck  off  the  roll,  are  always  conducted. 

Ex  p.  Wall,  (1882)  107  U.  S.  288.  whatsoever,  under  any  authority,  or  pretended 

authority,  in  hostility  to  the  United  States; 

The  Act  of  Congress  of  Jan.  14,  1865,  pre*  that  he  has  not  yielded  a  voluntary  support 

scribing  an  oath  to  be  taken  before  any  per-  to    any    pretended    government,    authority, 

son  could  be  admitted  as  an  attorney  and  power,   or   constitution,    within    the    United 

counselor  at  the  bar  of  any  of  the  courts  of  States,  hostile  or  inimical  thereto;  and,  that 

the    United    States,   that   the   deponent   has  he  will  support  and  defend  the  Constitution 

never    voluntarily    borne    arms    against   the  of  the  United  States  against  all  enemies,  for- 

Lnited   States  since  he  has  been  a  citizen  eign  or  domestic,  and  will  bear  true  faith  and 

thereof ;   that  he  has  not  voluntarily  given  allegiance  to  the  same,  was  held  to  be  void  as 

aid,  countenance,  counsel,  or  encouragement  it  deprived  an  attorney  previously  admitted, 

to  persons  engaged  in  armed  hostility  thereto ;  of   property   in   his  profession   without  due 

that  he  has  never  sought,  accepted,  or  at-  process  of  law.     In  re  Shorter,    (1865)    22 

tempted  to  exercise  the  functions  of  any  office  Fed.  Cas.  No.  12,811. 

19.  Discharge  of  Surplus  Naval  Cadets.  —  The  Act  of  Aug.  5,  1882,  direct- 
ing that  a  naval  cadet  who  completes  his  six  years'  course  subsequent  to  that 
year  is  liable  to  be  discharged  if  there  be  no  vacancy  to  which  he  can  be 
appointed,  is  constitutional. 

Harmon  v.  U.  8.,  (1888)  23  Ct.  CL  406. 

20.  Prohibiting  Emission  of  Dense  Smoke  as  a  Nuisance.  —  Congress  has  the 

power  to  declare  the  emission  of  thick  or  dense  black  or  gray  smoke  from 

chimneys  in  the  District  of  Columbia  a  nuisance  per  se  and  to  punish  -the  act  as 

an  offense.    Such  a  statute  does  not  deprive  persons  of  their  property  without 

due  process  of  law. 

Moses  v.  U.  S.,  (1900)  16  App.  Cas.  (D.  G.)  433. 
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AMENDMENT  V. 
"  Hor  shall  private  property  be  taken  for  public  use,  without  just  compensation." 

I.  Not  a  Limitation  on  the  States,  306. 
II.  Power  of  Eminent  Domain,  306. 

1.  In  General,  306. 

i.  Clause  a  Mere  Limitation  on  the  Power \  307. 

3.    With  or  Without  Concurrent  Act  of  the  State,  307. 

III.  Private  Property,  308. 

1.  No  Distinction  Between  Real  and  Personal  Property \  308. 

2.  Property  of  a  State,  308. 

3.  Value  of  Franchise  as  Well  as  Tangible  Property,  308. 

4.  Easement  in  Waters  of  a  Creek,  308.      , 

5.  Negative  Covenants  Contained  in  Deeds,  308. 

IV.  What  Constitutes  a  Taking,  308. 

1.  In  General,  308. 
'  2.  Distinction  Between  Damage  and  Taking,  309. 

3.  Extent  of  Taking  Rests  in  Legislative  Discretion,  309. 

4.  Fee  Passes  to  the  Government,  309. 

5.  Acts  Not  Directly  Encroaching  on  Private  Property,  309. 

6.  Property  Destroyed  for  Public  Safety,  309. 

7.  Use  Beyond  Purpose  of  First  Condemnation,  310. 

8.  Value  of  Real  Estate  Destroyed  or  Impaired,  310. 

a.  In  General,  310. 

b.  When  Merely  Incidental  to  Exercise  of  a  Servitude,  310. 

(1)  In  General,  310. 

(2)  Construction  of  Revetment  on  Banks  of  Navigable  Sir  tarn, 

3i°- 

c.  Overflowed  Land,  310. 

(i)  In  General,  310. 

(2)  Rendering  Land  Unfit  for  Cultivation,  311. 

9.  Statutory  Designation  of  Locality,  311. 

10.  Use  and  Occupation  of  Private  Property,  311. 

11.  Use  of  Property  After  Owner  Refused  to  Hire,  312. 

12.  Use  of  Land  as  a  Military  Camp,  312. 

13.  Temporary  Use  of  Road  for  Transportation  of  Military  Supplies,  312. 

14.  Removal  of  Bridge  as  an  Obstruction  to  Navigation,  312. 

15.  Requiring  Construction  of  Draw  in  Bridge,  311. 

16.  Taking  Land  to  Make  Levee  and  Repair  Break  in  Dam,  313. 

17.  Injury  to  Easement  of  Ingress  and  Egress,  313. 

18.  Diverting  Course  of  Stream,  313. 

19.  Erection  of  Lighthouse  on  Submerged  Soil,  314.  % 

20.  Establishing  Telegraph  Line  on  Railroad  Right  of  Way,  314. 

2 1 .  Use  of  Patented  Invention \  3 1 4. 

22.  Destruction  of  Well  by  Blasting,  315. 

23.  Detention  of  Vessels  Suspected  of  Violating  Neutrality  Laws,  315. 

24.  Release  by  Treaty  of  Claims  Against  Foreign  Government,  315. 

25.  Property  Destroyed  by  Naval  Officer,  315. 

26.  Confiscation  of  Property  of  Public  Enemy,  316. 

27.  Repudiation  of  a  Contract,  316. 

28.  Imprisonment  of  Slaves  for  Crimes,  316. 

29.  Consequential  Injury,  31 6. 

a.  In  General,  316. 

b.  Injury  to  Coal  Mine,  316. 
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c.  To  Riparian  Rights  by  Erection  of  a  Pier,  316. 

d.  To  Property  by  Faulty  Construction  of  a  Dam,  317. 

e.  To  Landing  by  River  Improvement,  317. 

V.  For  Public  Use,  317. 

1.  Necessity  that  Use  Should  Be  Public,  317. 

2.  Courts  May  Determine  Fact  of  Public  Use,  317. 

3.  Condemnation  of  Land  for  Railroad,  317. 

4.  For  Public  Parks  and  Squares,  317. 

5.  Preserving  Gettysburg  Battle -ground,  317. 

VI.  Without  Just  Compensation,  317. 

1.  What  Constitutes  Just  Compensation,  317. 

2.  Question  as  to  Measure  of  Compensation  Judicial,  Nat  Legislative,  318. 

3.  Requirement  of  Payment  Before  Consummation,  31  &. 

a.  In  General,  318. 

b.  Adequate  Provision  Required  Before  Occupancy  Disturbed,  319. 

c.  Emergency  Will  Not  Admit  of  Delay,  319. 

4.  Statute  Failing  to  Provide  for  Compensation,  320. 

5.  Limit  of  Appropriation,  320 

6.  Government  Liable  for  Property  Taken  by  Agents,  320L 

7.  Tribunal  to  Determine  Value  of  Property,  321. 

8.  Considering  Benefits  in  Estimating  Compensation,  321. 

a.  Benefits  Received  in  Common  with  All,  321. 

b.  Special  Benefits  to  Owner y  322. 

9.  Payment  to  Rightful  Owner,  322. 

10.  Right  of  Ejectment  on  Failing  to  Make  Compensation,  323* 

I.  Not  a  Limitation  on  the  State& — This  clause  applies  only  to  the 

federal  government. 

Fallbrook  Irrigation  Dist.  t?.  Bradley,  (1896)  That  this  amendment  is  not  a  limitation 

164  U.  S.  158,  reversing  Bradley  v.  Fallbrook       on  the  power  of  the  states,  see  also  supra,  p. 
Irrigation  Dist.,  ( 1895)  68  Fed.  Rep.  948.  25ft. 

£L  Power  of  Eminent  Domain  —  1.  In  General —  This  clause  contains  an 

implied  recognition  of  the  right  of  eminent  domain  beyond  what  may  justly  be 

implied  from  the  express  grants  of  power. 

Kohl  v.  U.  S.,  (1875)  91  U.  S.  372,  wherein  This  amendment  admits  the  principle  that 

it  was  held  to  be  within  the  power  of  Con-  private  property  may  be  taken  for  public  use, 

gress  to  enact  a  statute  authorizing  the  secre-  if  just  compensation  be  made.     Chesapeake, 

tary  of  the  treasury  to  obtain  by  purchase  or  etc.,  Canal  Co.  v.  Key,   (1829)   3  Cranch  (C. 

condemnation  a  suitable  site  for  the  erection  C. )  599,  5  Fed.  Cas.  No.  2,649.    See  also  Bona- 

of  a  building  for  the   accommodation  of  a  parte  1?.  Camden,  etc.,  R.  Co.,  (1830)  Baldw. 

United  States  court,   custom  house.   United  (U.  S.)  205,  3  Fed.  Oas.  No.  1,617;  Eminent 

States  depository,  post  office,  internal -revenue,  Domain  of  Texas,    (1857)    8  Opw  Atty.-Gen. 

and  pension,  offices   in  a  certain  city.     The  333. 

E^E*L5  ^SSHS?^  SUK         «•  *~*m_  0*  the  aetata  did  not 


eral   government   demand   for   their  exercise 


originate  the  right  of  eminent  domain  in  the 


the   acquisition   of   lands   in   ail   the   states.  ^"^^^2^7"^ 

These  are  needed  for  forts,  armories   and  ar-  ft  as        f  tive  inddent  to  P80Vereig^y  ^ 

senals,  for  navy  yards  and  lighthouses,  cus-  b    exerci8ed  upon  the  part  of  the  government, 

om  houses   post  ^J^™**™>*£  upon  the  condition  that  compensation  should 

for  other  public  uses   and  this  right  may  be  beFmade  to  the  owner     BaM^m  u#  s„  /1897) 

exercised  within  a  state.    When  the  power  to  32  Ct  ci   307  ' 

establish    post   offices   and   to   create   courts 

within  the  states  was  conferred  upon  the  gov-  The  right  of  eminent  domain  does  not  rest 
ernment,  included  in  it  was  authority  to  ob-  en  a  statute  or  on  a  constitutional  enactment, 
tain  sites  for  such  offices  and  for  court  houses,  It  is  an  attribute  of  sovereignty  possessed  by 
and  to  obtain  them  by  such  means  as  were  the  general  government,  as  sovereign,  to  en- 
known  and  appropriate.  The  right  of  emi-  able  it  to  perform  its  proper  function.  This 
nent  domain  was  one  of  those  means  well  amendment  recognizes  this  attribute  of  sover- 
known  when  the  Constitution  was  adopted,  eignty  in  the  United  States,  and  being  thus 
and  employed  to  obtain  lands  for  public  uses.  possessed  by  the  United  States,  the  mode  of 
Affirming  U.  S.  v.  Inlots,  (1873)  2  Am.  L.  exercising  it,  in  the  absence  of  any  express 
Rec.  314,  513,  26  Fed.  Cas.  No.  15,441.  provision  in  the  Constitution  to  the  contrary, 
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is  within  the  discretion  of  the  legislature. 
Congress,  represcpting  as  it  does,  in  the  House 
of  Representative**,  the  sovereignty  of  the  peo- 
ple, and  in  the  Senate  the  sovereignty  of  the 
state,  can,  whenever  it  deems  necessary,  order 
private  property  to  be  appropriated  for  public 
uae,  but  suoh  order  would  be  subject  to  the 
constitutional  limitation  and  would  require 
that  compensation  should  be  made  for  such 
appropriation.  In  re  Rugheimer,  (1888)  36 
Fed.  Rep.  371. 

In  District  of  Columbia.  -~  To  a  suggested 
distinction  between  the  constitutional  powers 
of  the  state  and  those  of  the  United  States  in 
respect  to  the  exercise  of  the  power  of  emi- 
nent domain,  supposed  to  be  found  in  the  re- 
striction of  such  powers  in  the  United  States 
to  the  purposes  of  politioal  administration, 
that  it  must  be  limited  in  its  exercise  to  such 


objects  as  fall  within  the  delegated  and  ex- 
press enumerated  powers  conferred  by  the 
Constitution  upon  the  United  States,  such  aa 
are  exemplified  by  the  case  of  custom  houses, 
courts,  court  houses,  ports,  dock  yards,  etc., 
the  court  said :  "  We  are  not  called  upon,  by 
the  duties  of  this  investigation,  to  consider 
whether  the  alleged  restriction  on  the  power 
of  eminent  domain  in  the  general  government, 
when  exercised  within  the  territory  of  a 
state,  does  really  exist,  or  the  extent  of  such 
restriction,  for  we  are  here  dealing  with  an 
exercise  of  the  power  within  the  District  of 
Columbia,  over  whose  territory  the  United 
States  possess,  not  merely  the  political  au- 
thority that  belongs  to  them  as  respects  the 
states  of  the  Union,  but  likewise  the  power 
'  to  exercise  exclusive  legislation  in  all  cases 
whatsoever  over  such  district.' "  Shoemaker 
v.  U.  S.,   (1893)   147  U.  S.  298. 


Land  for  PurpoM  of  a  Lighthouw.  —  An  Act  of  Congress  authorizing  the  secretary 
of  the  treasury,  whenever  in  his  opinion  it  is  necessary  or  advantageous  to  the 
United  States,  to  acquire  land  for  the  purpose  of  a  lighthouse  by  condemnation 
under  judicial  process  in  a  court  of  the  United  States  in  the  district  in  which 
the  land  is  situated,  is  a  constitutional  exercise  of  the  power  of  Congress. 


Chappell  v.  U.  S.,  (1896)  160  U.  S.  511, 
wherein  the  court  said :  "  Whenever,  in  the 
execution  of  the  powers  granted  to  the  United 
States  by  the  Constitution,  lands  in  any  state 
are  needed  by  the  United  States,  for  a  fort, 
ms^azine,  dock  yard,  lighthouse,  custom 
house,  court  house,  post  office,  or  any  other 
public  purpose,  and  cannot  be  acquired  by 
agreement  with  the  owners,  the  Congress  of 
the  United  States,  exercising  the  right  of 
eminent  domain,  and  making  just  compensa- 
tion to  the  owners,  may  authorize  such  lands 
to  be  taken,  either  by  proceedings  in  the 
courts  of  the  state  with  its  consent,  or  by  pro- 


ceedings in  the  courts  of  the  United  States, 
with  or  without  any  consent  or  concurrent 
Act  of  the  state,  as  Congress  may  direct  or 
permit.  Harris  v.  Elliott,  (1836)  10  Pet. 
(U.  S.)  25;  Kohl  v.  U.  S.,  (1875)  91  U.  S. 
367  ;  U.  S.  v.  Jones,  (1883)  109  U.  S.  513;  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  (1885)  114  U,  S. 
525,  531,  532;  Cherokee  Nation  v.  Kansas  R. 
Co.,  (1890)  135  U.  S.  641,  656;  Monongahela 
Nav.  Co.  v.  U.  S.,  (1893)  148  U.  S.  312;  Lux- 
ton  v.  North  River  Bridge  Co.,  (1893)  147 
U.  S.  337,  and  (1894)  153  U.  S.  525;  Burt  v. 
Merchants  Ins.  Co.,  (1871)  106  Mass.  356; 
Matter  of  U.  S.,  (1884)  96  N.  Y.  227." 


2.  Clans©  a  Mere  Limitation  on  the  Power.  —  The  right  of  eminent  domain 
is  an  incident  of  sovereignty  and  requires  no  constitutional  recognition.  This 
clause,  providing  for  just  compensation  for  property  takan,  is  merely  a  limi- 
tation upon  the  use  of  the  power. 


U.  S.  v.  Jones,  (1883)  109  U.  S.  518.  See 
also  High  Bridge  Lumber  Co.  v.  U.  S.,  (C.  C. 
A.  1895)  69  Fed.  Rep.  325;  In  re  Manderson, 
(C.  C.  A.  1892)   51  Fed.  Rep.  503,  affirming 


In  re  Montgomery,  (1892)  48  Fed.  Rep.  896; 
Smith  v.  U.  S.,  (1897)  32  Ct.  CI.  307;  Mer- 
riam  i?.  U.  S.,  (1894)  29  Ct.  CI.  257;  U.  S.  v. 
Cooper,  (1891)  20  D.  C.  116. 


3,  With  or  Without  Concurrent  Act  of  the  State.  —  The  United  States,  at  the 
discretion  of  Congress,  may  acquire  and  hold  real  property  in  any  state,  when- 
ever such  property  is  needed  for  the  use  of  the  government  in  the  execution  of 
any  of  its  powers,  whether  for  arsenals,  fortifications,  lighthouses,  custom 
houses,  court  houses,  barracks,  or  hospitals,  or  for  any  other  of  the  many  public 
purposes  for  which  such  property  is  used;  and  when  the  property  cannot  be 
acquired  by  voluntary  arrangement  with  the  owners,  it  may  be  taken  against 
their  will,  by  the  United  States,  in  the  exercise  of  the  power  of  eminent  domain, 
upon  making  just  compensation,  with  or  without  a  concurrent  Act  of  the  state 
in  which  the  land  is  situated. 
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Van    Brocklin    v.    Tennessee,    (188C)     117  when  needed  to  execute  the  powers  conferred 

U.  S.  154.     See  also  Luxton  v.  North  River  by   the   Constitution;    and   the  general   gov- 

Bridge  Co.,  (1894)    153  U.  S.  529,  ernment  is  not  dependent  upon  the  caprice 

The  United  States  possess  the  right  of  emi-  .of  ^dividuals  or  the  will  of  state  legislatures 

nent  domain  within  the  states,  ilsing  those  ""  ***  *c«u,fv *°?  n    *™\1™**  a8  mV  ■* 

terms,  not  as  expressing  the  ultimate  domin-  F^uired  for  Jhe  full  and  effective  exercise  of 

ion  or  title  to  property,  but  as  indicating  the  !*8  P™^  ^J^EF*"0**     '     °'  *'  Um* 

right  to  take  private  property  for  public  uses  <188&)   U4  u-  H-  Wi. 

m.  Private  Property  —  1.  Ho  Distinction  Between  Real  and  Personal  Property. 

—  The  Constitution  makes  no  distinction  between  real  and  personal  properly 
taken  for  public  use. 

Heflebower  v.  U.  S.,  (1886)  21  a.  CI.  237. 

2.  Property  of  a  State.  —  If  the  words  "  private  property  "  have  an  applica- 
tion broad  enough  to  include  all  property  and  ownership,  the  appropriation  of 
sufficient  land  belonging  to  a  state,  under  navigable  waters,  to  the  foundation 
of  a  bridge,  which  is  authorized  by  an  Act  of  Congress,  and  which  is  to  be 
used  for  the  transportation  of  an  extensive  commerce  in  aid  and  relief  of  that 
afforded  by  the  waterway,  is  not  a  diversion  of  the  property  from  its  original 
public  use. 

Stockton  v.  Baltimore,  etc.,  R.  Co.,  (1887)  32  Fed.  Rep.  19. 

3.  Value  of  Franchise  as  Well  as  Tangible  Property.  —  When  Congress,  under 
its  power  to  regulate  commerce,  condemns  and  appropriates  a  lock  and  dam 
belonging  to  a  navigation  company  on  a  navigable  river,  its  action  does  not 
destroy  the  state  franchise,  and  just  compensation  requires  payment  for  the 
franchise  to  take  tolls  as  well  as  for  the  value  of  the  tangible  property. 

Monongahela  Nav.  Co.  v.  U.  S.,  (1893)  148  U.  S.  324. 

4.  Easement  in  Waters  of  a  Creek.  —  An  easement  in  the  waters  of  a  creek, 
consequent  on  the  location  of  plantations  and  their  boundary  on  the  creek  and 
their  use  as  rice  plantations  for  nearly  one  hundred  years,  dependent  for 
flowage  and  drainage  on  the  creek  and  the  use  of  its  waters,  is  property  within 
the  protection  of  this  clause. 

Lowndes  v.  U.  S.,  (1901)  105  Fed.  Rep.  838. 

5.  Negative  Covenants  Contained  in  Deeds.  —  Private  agreements,  in  the 
nature  of  negative  covenants  contained  in  deeds  to  lots  on  a  large  tract  of  land, 
that  certain  and  offensive  trades  or  businesses  shall  not  be  carried  on  upon  the 
land  or  any  part  thereof,  are  not,  as  against  the  government,  to  be  recognized  as 
property,  when  part  of  the  land  is  taken  by  the  government  for  the  purposes 
of  coast  defense. 

U.  S.  v.  Certain  Lands,  (1899)  112  Fed.  Rep.  624. 

IV.  What  Constitutes  a  Taking— -1.  In  General.  —  Taking  property  for 
public  use  is  where  the  land  or  other  property  of  an  individual  is  taken  from 
him  for  the  use  of  the  government  or  public,  and  where,  if  the  property  were 
not  paid  for,  the  burden  would  fall  chiefly  upon  the  persons  whose  property  is 
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taken  and  not  upon  the  public  generally ;  in  such  case  payment  must  be  made 
to  prevent  inequality. 

Michigan  Cent.  R.  Co.  v.  Slack,  (1876)  22  Int.  Rev.  Rec.  337,  17  Fed.  Cas.  No.  9,527a, 
affirmed  Michigan  Cent.  R.  Co.  t\  Collector,  (1879)   100  U.  S.  595. 

2.  Distinction  Between  Damage  and  Taking. —  The  distinction  between  damage 
and  taking  must  be  observed  in  applying  this  constitutional  provision. 

Bedford  v.  U.  S.,  (1904)  192  U.  S.  224,  affirming  (1901)  36  Ct.  CI.  474. 

3.  Extent  of  Taking  Bests  in  Legislative  Discretion.  —  The  extent  to  which 
private  property  shall  be  taken  for  public  use  rests  wholly  in  the  legislative 
discretion,  subject  only  to  the  restraint  that  just  compensation  must  be  made. 

Shoemaker  v.  U.  £.,  (1893)  147  U.  S.  298. 

4.  Pee  Passes  to  the  Government. —  When  the  government^  by  the  construction 
of  public  works,  so  floods  lands  as  to  substantially  destroy  their  value,  resulting 
in  a  taking  within  the  scope  of v  this  provision,  the  proceeding  must  be  regarded 
as  an  actual  appropriation  of  the  lands,  including  the  possession,  the  right  of 
possession,  and  the  fee ;  and  when  the  amount  awarded  as  compensation  is  paid, 
t^e  title,  the  fee,  and  whatever  rights  may  attach  thereto  —  in  this  case  those  at 
least  which  belong  to  a  riparian  proprietor  —  pass  to  the  government  and  it 
becomes  henceforth  the  full  owner. 

U.  8.  v.  Lynah,  (1903)  188  U.  S.  470. 

5.  Acts  Hot  Directly  Encroaching  on  Private  Property.  —  Acts  done  under  the 
proper  exercise  of  governmental  powers  and  not  directly  encroaching  upon 
private  property,  though  their  consequences  may  impair  its  use,  are  not  a 
"  taking  "  within  the  meaning  of  the  constitutional  provision  for  compensation. 

>  That  the  erection  and  use  of  fortifications  for  coast  defense  are  considered,  by 
the  owner  of  a  summer  residence  located  upon  neighboring  lands,  not  taken 
for  the  public  use,  "  to  defeat  much  of  the  purpose  he  had  in  view  in  the  pur- 
chase thereof,  and  in  making  his  erections  and  improvements  thereon,"  or  even 
that  the  value  of  his  estate  is  impaired  thereby,  gives  him  no  right  to  com- 
pensation. 

U.  S.  t?.  Certain  Lands,  (1899)  112  Fed.  Rep.  623. 

8.  Property  Destroyed  for  Public  Safety.  —  But  there  is  a  distinction  to  be 
drawn  between  property  used  for  government  purposes  and  property  destroyed 
for  the  public  safety.  If  the  conditions  admitted  of  the  property  being  ac- 
quired by  contract  and  of  being  used  for  the  benefit  of  the  government^  the 
obligation  attaches,  and  it  must  be  regarded  as  acquired  under  an  implied 
contract;  but  if  the  taking,  using,  or  occupying  was  in  the  nature  of  destruction 
for  the  general  welfare  or  incident  to  the  inevitable  ravages  of  war,  such  as  the 
march  of  troops,  the  conflict  of  armies,  the  destruction  of  supplies,  and  whether 
brought  about  by  casualty  or  authority,  and  whether  on  hostile  or  national 
territory,  the  loss,  in  the  absence  of  positive  legislation,  must  be  borne  by  him 
on  whom  it  falls,  and  no  obligation  to  pay  can  be  imputed  to  the  government 

Heflebower  v.  U.  S.,  (1886)  21  Ct.  CI.  237. 
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7»  Vie  Beyond  Purpose  of  fitit  Condtmiiatian.  —  A  use  beyond  the  purpose 
of  a  first  condemnation  of  land  by  right  of  eminent  domain  cannot  be  included 
in  the  first  use  if  not  authorized  by  law  to  be  so  included,  and  such  use  creates 
a  new  servitude  if  it  casts  on  the  land  already  condemned  an  additional  burden. 
If  such  second  use  affects  the  value  of  said  land  to  an  extent  to  which  it  was 
not  affected  by  the  original  taking,  then  it  subjects  the  land  to  a  new  servitude, 
and  there  is  a  taking  of  private  property  which  has  not  been  paid  for* 

Payne  v.  Kansas,  etc.,  R.  Co.,  (1891)  46  Fed.  Rep.  647. 

8.  Value  of  Beal  Ett&te  Destroyed  or  Impaired  —  a.  In  General.  —  Where 

real  estate  is  actually  invaded  by  superinduced  addition  of  water,  earth,  sand, 

or  other  material,  or  by  having  any  other  artificial  structure  placed  Upon  it  so 

as  to  destroy  or  impair  its  usefulness,  it  is  a  taking  within  the  meaning  of  the 

Constitution. 

Pumpelly   v.   Green   Bay,   etc.,   Canal   Co.,       there  be  an  absolute  taking  or  conversion  of 
(1871)    13  Wall.  (U.S.)   181.  real  property  to  the  use  of  the  public  to  bring 

Whett  the  government  sella  land  by  treaty      the  £ve™m*nt  ™thiTn  the.  ?P««»tion  of  the 
~*  ~+K~~JLr   -«*  «.,♦.  JSli.  *i»T«L.  kJ,  ««/       constitutional  rule.     Impairing  its  value  or 

«*%^™J!S?  r^*?*  ™  SiTJ;       itB  totftl  destruction  Will  render  the  govern- 
ent  without  reservation,  it  retains  no  right  to       ««««.i.   «„ki^       TABanw)a   r»„„„     /iqtov    q   n* 

take  that  land  for  public  use  without  just       ci    244 

compensation,  and  it  is  not  necessary  that 

b.  When  Merely  Incidental  to  Exercise  of  a  Servitude —  (1)  In 
General.  —  Riparian  ownership  is  subject  to  the  obligation  to  suffer  the  con- 
sequences of  the  improvement  of  navigation  in  the  exercise  of  the  dominant 
right  of  the  government  in  that  regard.  When  damage  results  from  the  prose- 
cution of  an  improvement  of  a  navigable  river,  for  the  public  good,  it  is  not  a 
taking  of  property,  but  is  merely  incidental  to  the  exercise  of  a  servitude  to 
which  it  was  always  subject, 

Gibson  v.  U.  S.,  (1897)  166  U.  S.  271,  affirming  (1894)  29  Ct.  CI.  18. 

(2)  Construction  of  Revetment  on  Banks  of  Navigable  Stream.  —  The  con- 
struction of  a  revetment  by  the  government  along  the  banks  of  a  navigable 
stream  to  resist  the  erosion  of  the  banks  by  the  waters  of  the  river,  not  built 
on  plaintiff's  land,  did  not  constitute  a  taking  of  private  property  for  public 
uses  within  the  meaning  of  this  provision,  when  alleged  damage  to  the  plaintiff's 
land,  if  it  could  be  assigned  to  the  works  at  all,  was  but  an  incidental  con- 
sequence of  them. 

Bedford  v.  U.  S.,  (1904)  192  U.  S.  223,  affirming  (1901)  36  Ct.  CI.  474. 

c.  Overflowed  Land  — -  (1)  In  General.  —  For  the  purpose  of  furnishing 

the  city  of  Washington  with  a  supply  of  water,  the  United  States  constructed 

and  maintained  an  aqueduct  leading  from  the  Grand  Falls  of  the  Potomac  to 

a  distributing  reservoir  near  the  city  of  Washington.     The  aqueduct  consisted 

of  an  underground  conduit  nine  feet  in  diameter,  with  a  road  of  macadam  on 

the  top  thereof,  the  water  passing  through  the  conduit  into  a  distributing 

teservoir  situated  a  short  distance  west  of  the  Western  limits  of  the  city.     In 

the  conduit,  to  be  used  in  the  event  of  a  brenk  taking  place  in  the  same,  and 

to  regulate  the  flow  of  water,  three  w-lrs  or  openings  Were  provided.     It  was 
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fceld  that  the  owners  of  land  were  entitled  to  compensation  for  the  portion  of 
land  actually  affected  by  an  overflow  from  the  weirs  or  openings. 
Chirk  v.  U.  S.,  (1902)  37  Ct  CI.  503. 

(2)  Rendering  Lamd  Unfit  for  Cultivation.  —  The  «onstraction,  by  officers 
and  agents  of  the  government  under  the  authority  of  Congress,  of  dams, 
training  walls,  and  other  obstructions  across  a  river,  which  results  in  an  overflow 
of  water  which  it  is  impossible  to  remove,  rendering  property  unfit  for  the 
purpose  of  any  agriculture  and  depriving  it  of  all  value,  is  a  taking  of  property 
by  the  government  within  the  meaning  of  this  provision,  for  the  value  of  which 
the  government  is  under  an  implied  contract  to  make  just  compensation. 
TJ.  S.  v.  Lynah,  (1903)   188  U.  S.  469.  U.   S.,    (1900)    104  Fed.  Rep.  53.     See  aiao 

Land  had  been  reclaimed  by  drainage  and       Kin«  *  U  S'>  <1893>  59  Fed'  ReP'  9" 
the  erection  of  dikes  and  dams,  and  had  been  Where  the  government  occupies  land  by  the 

used  for  a  very  long  period  of  time  solely  for  overflow  of  water  with  no  claim  of  title  or 
the  purpose  of  raising  rice,  and  •ould  only  rifht,  <fc  is  the  exercise  of  the  right  erf  emi- 
fc*  so  used.  By  the  improvement  of  the  navi-  nent  domain,  from  which  an  implied  contract 
gptM*  *f  the  ewer  by  the  government,  and  arises.  Merriam  v.  U.  S.,  (1894)  29  Ct.  CI. 
the  addition  of  the  water  directly  caused  by  25Q. 
the  gsvw  uneirt,  flams,  'obstructions,  and  works 

backing  up  the  water  of  the  river  and  raising  Where  lands  are  anmaUjr  overiUwed  in 

the  water  level  at,  upon,  and  in  the  rice  consequence  of  government  works  so  as  to 
plaartatian,  sad  holding  buck  and  retaining  Tender  them  unfit  for  cultivation  and  to  en- 
upon  the  same  the  freshets,  and  making  the  tirely  destroy  their  value,  they  are  taken  by 
some  absolutely  unfit  for  the  cultivation  of  the  government  within  the  meaning  of  this 
ifoe  or  (any  other  known  article,  the  owners  clause.  Jackson  v.  U.  S.,  (1896)  31  Ct.  CL 
were  compelled  thereby  to  abandon  their  318,  citing  Pumoelly  v.  Green  Bay,  etc.,  Canal 
jfentattan,  and  the  action  df  the  government  'Co.,  (1871)  13  Wall.  (U.  8.)  166,  construing 
i  a  taking  of  land  for  public  use  within  the       a  similar  provision  in  a  state  constitution, 


meaning  of  this   amendment.     Williams   v.       as  to  land  overflowed  by  a  permanent  dam. 

4.  .Statutory  ZtarigmtioB  <rf  Locality . —  In  the  Act  of  Aug.  5,  1892,  there  is 

the  following  provision  relating  to  street  extension  in  the  District  of  Columbia : 

"  SBat  the  circle  at  the  intersection  of  Sixteenth  street  and  New  Hampshire 

avenue,  (fcaewn  as  Hancock  Circle,  be,  and  the  same  is,  transferred  to  and 

located  at  or  near  the  intersection  of  Sixteenth  street  extended  and  Morris 

street;  the  location  and  dimensions  of  the  said  circle  to  be  as  shown  on  a  map 

on  file  in  the  office  of  the  commissioners  of  the  District  of  Columbia ;  "  and  in 

the  Ad;  of  March  2,  1895,  it  is  provided  that  the  authorities  in  charge  of 

preparing  plans  for  the  extension  of  streets  are  authorized  to  omit  the  circle 

hitherto  required  to  be  located  at  or  near  Morris  street     It  was  held  that  the 

Act  of  1892  did  not  operate  in  law  as  an  appropriation  of  land,  so  as  to  give 

the  right  of  compensation  to  the  owner  in  the  form  of  a  judgment.    , 

Smith  v.  U.  S.,  (1897)  32  Ct.  CI.  307.  The  affected  and  no  invasion  is  made  ujpon  the 
<mrt  said :  "  The  usual  and  ordinary  form  physical  enjoyment  of  the  owner ;  "  but  the 
of  taking  is  by  an  actual  appropriation  of  the  Act  under  which  it  was  alleged  an  appro* 
property,  by  taking  physical  possession  of  it  priation  was  made  in  this  case  did  not  oper- 
and ousting  the  owner  from  the  enjoyment  ate  .as  a  taking  .within  the  meaning  of  the 
and  use  of  it;  but  there  may  be  a  taking  in  law,  so  as  to  compel  the  government  to  pay 
law  where  the  possession  of  the  res  is  un-  the  reasonable  value  of  the  property. 

W.  Th»  «o4  Occupation  -trf  Private  Property.  —  When  the  government  enters 

upon  private  property  as  such  it  does  so  with  the  intent  under  its  constitutional 

dbKgation  of  paying  for  its  use  and  occupation ;  and,  conversely,  when  the  owner 
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assents  to  the  occupancy  by  not  bringing  ejectment  against  the  officer  he 
acquiesces  with  the  expectation  of  receiving  a  reasonable  rent 

Clifford  ©.  U.  8.,  (1890)  34  Ct  CI.  233.  an  implied  lease,  whereof  the  "just  compen- 

When  the  government  has  entered  upon  the  8a*ion  "  8ecu«d.by  *he  Constitution  to  those 

~*uJ  J T.  !KI™r«r  iZ~ jTiTr  **  _£ZJ*»  whose  property  is  taken  for  public  use  should 

realty  of  a  citiwn,  on  his  right  of  property  b    the  rent     Johnson's  Case,   (1868)   4  Ct. 

being  established,  the  government  should  be  S5  oka  vvimwuub  ^««,   ^ow'   *  ^*" 

deemed  to  have  entered  as  his  tenant  under  ' 

11.  Use  of  Property  After  Owner  Refined  to  Hire.  —  Where  the  owner  of  a 
hay  press  offered  to  sell  it  to  a  quartermaster  but  refused  to  hire  it,  and  the 
officer  subsequently  put  the  machine  to  use  in  the  government's  service,  it  must 
be  considered  as  property  taken  for  public  use,  and  the  owner  may  recover  its 
reasonable  value,  and  cannot  be  required  to  take  back  the  machine  and  accept 
compensation  for  its  use. 

Peck's  Case,  (1878)  14  Ct.  CL  85.  '  , 

12.  Use  of  Land  as  a  Military  Camp.  —  In  1898  the  claimant's  farm  in 
Pennsylvania,  by  authority  of  the  secretary  of  war,  was  taken  for  a  military 
camp.  The  owner  did  not  object  and  made  no  effort  to  resume  possession  until 
the  military  forces  relinquished  it.  There  was  no  agreement  for  compensation. 
When  the  troops  left  the  lands  were  in  bad  condition,  unfit  for  farming  pur- 
poses ;  fences  had  been  destroyed,  and  other  damage  done.  At  the  time  of  the 
taking  the  land  was  in  the  possession  of  a  tenant  It  was  held  that  the  United 
States  became  liable  to  the  reversioner,  as  well  as  to  the  tenant,  and  that  the 
reversioner  could  recover  for  the  damages  done  where  the  extraordinary  use 
to  which  the  land  was  put  by  the  government  impaired  its  value. 

Alexander  v.  U.  S.,  ( 1904)  39  Ct.  CI.  383,  material,  or  to  house  soldiers  or  take  care  of 

citing  U.   S.  v.  Pacific  R.   Co.,    (1887)    120  the  sick,  or  claims  for  supplies  seized  and 

U.  S.  239,  in  which  case  the  court  said :    "  In  appropriated.    In  such  cases,  it  has  been  the 

what  we  have  said  about  the  exemption  of  practice  of  the  government  to  make  compen- 

government  from  liability  for  private  prop-  sation  for  the  property  taken.    Its  obligation 

erty  injured  or  destroyed  during  war,  by  the  to  do  so  is  supposed  to  rest  upon  the  general 

operations  of  armies  in  the  field,  or  by  meas-  principle  of  justice  that  compensation  should 

ures  necessary  for  their    ifety  and  efficiency,  be  made  where  the  private  property  is  taken 

we  do  not  mean  to  include  claims  where  the  for  public  use,  although  the  seizure  and  ap- 

property  of  loyal  citizens  is  taken  for  the  ser-  propriation  of  private  property  under  such 


vice  of  our  army,  such  as  vessels,  steamboats,      circumstances    by    the    military    authorities 
and  the  like,  for  the  transportation  of  troops 
and  munitions  of  war ;  or  buildings  to  be  used 
as  storehouses  and  places  of  deposit  for  war 


and  the  like,  for  the  transportation  of  troops       may  not  be  within  the  terms  of  the  consli- 
and  munitions  of  war ;  or  buildings  to  be  used      tutional  clause." 


13.  Temporary  Use  of  Road  for  Transportation  of  Military  Supplies.  —  The 

temporary  use  of  a  turnpike  road  for  the  transportation  of  military  supplies, 
rendered  necessary  for  the  purpose  of  carrying  on  actual  military  operations  in 
time  of  war,  is  not  a  taking  of  property  for  a  public  use  for  which  the 
government  is  required  to  make  compensation  by  this  amendment 

Claims  for  the  Use  of  Turnpikes  in  Time  of  War,  (1869)   13  Op.  Atty.-Gen.  111. 

14.  Removal  of  Bridge  as  an  Obstruction  to  Navigation.  —  Where  a  bridge  was 
erected  by  authority  of  a  state  before  Congress  assumed  actual  jurisdiction  over 
the  river  for  the  purposes  of  navigation,  and  it  is  declared  to  be  an  obstruction 
to  navigation,  such  obstruction  may  be  removed  without  compensation  from 

812  Volume  IX. 


Amendment  V.  CONSTITUTION.  Eminent  Domain. 

the  United  States,  and  such  removal  cannot  be  regarded  as  a  "  taking  of 
private  property  "  within  the  meaning  of  the  Constitution. 

Navigable  Waters  —  Delegation  of  Legisla-  detrimental    to    navigation,    the    continued 

tive  Functions,  (1896)  21  Op.  Atty.-Gen.  430.  existence  of  the  franchise  is  dependent  upon 

the  will  of  Congress,  and  the  grantee,  in  ac- 

Reservation  of  power  to  revoke  bridge  per-  cepting  the  privileges  conferred  by  the  grant, 

mit.  —  On     congressional     permission     being  assumes  all  the  risks  of  loss  arising  from  any 

given   to  erect  a  bridge  across  a  navigable  exercise  of  the  power  which  Congress  may  see 

river  upon  condition  that  it  may  be  revoked  fit  to  reserve.     Newport,  etc.,  Bridge  Co.  v. 

at  any  time   if  the   bridge   shall  be   found  U.  S.,   (1881)    105  U.  S.  481. 

15.  Requiring  Construction  of  Draw  in  Bridge.  —  When  under  the  charter  of 
a  bridge  company  the  contract  between  the  bridge  company  and  the  state  was 
that  the  company  should  have  the  right  to  erect,  control,  and  use  the  bridge  as 
a  toll  bridge  without  interference  in  the  way  of  putting  in  compulsorily  a  draw 
until,  under  the  acts  of  some  authority  competent  to  act,  the  river  should  be 
employed  for  the  purposes  of  practical  navigation,  the  provision  looked  towards 
ultimate  improvement  of  the  river's  navigability,  and  that  such  improvement 
might  come  at  the  Tiands  of  the  nation  was  reasonably  contemplated.  An  Act 
of  Congress  requiring  the  construction  of  a  draw  —  a  right  clearly  reserved 
by  the  legislature  of  the  state  in  granting  the  franchise  —  proposed  to  take  for 
the  purpose  of  making  the  river  navigable  only  what  the  legislature  of  the  state 
could,  under  the  literal  terms  of  its  contract  with  the  company,  have  taken  for 
the  same  purpose.  Such  a  reservation  in  favor  of  the  state  inures  to  the  nation 
when  the  authority  of  the  United  States  is  exercised  for  the  same  purpose,  under 
its  power  to  regulate  commerce  among  the  states,  and  the  bridge  company  is  not 
entitled  to  compensation. 

U.  S.  v.  Moline,  (1897)  82  Fed.  Rep.  593. 

16.  Taking  Land  to  Make  Levee  and  Repair  Break  in  Dam.  —  In  a  river  im- 
provement a  break  in  a  dam  caused  a  washout,  rendering-  it  necessary,  in  the 
opinion  of  the  government  engineers,  to  take  land  for  the  purpose  of  making  a 
levee  and  repairing  the  break.  Part  of  the  land  was  retained  permanently  by 
the  government.  Where  the  government  takes  and  permanently  appropriates 
land  without  asserting  a  title  to  it,  an  implied  contract  for  compensation  arises. 

Morris  v.  U.  S.,  (1895)  30  Ct.  CI.  162. 

17.  Injury  to  Easement  of  Ingress  and  Egress. —  A  direct,  permanent  injury 
to,  or  the  destruction  of,  an  easement,  such  as  a  right  of  ingress  and  egress, 
would,  to  the  extent  of  the  damage  actually  sustained,  be  the  taking  of  private 
property  for  public  use. 

Central  Trust  Co.  v.  Hennen,  (C.  C.  A.  1898)  90  Fed.  Rep.  693. 

18.  Diverting  Course  of  Stream.  —  If  an  alteration  in  the  course  of  a  stream, 
by  diverting  it  from  its  natural  channel  to  an  artificial  one,  for  the  purpose  of 
improving  navigation,  results  in  depriving  the  riparian  owner  of  the  use  of 
the  stream,  which  he  is  employing  advantageously  as  an  incident  to  his  land, 
that  is  taking  the  private  property  of  such  owner,  in  the  use  of  the  water,  for 
a  public  use;  and  he  is  entitled  to  compensation. 
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Avery  t>.  Fox,  (1868)  1  Abb.  (U.  S.)  24«, 
2  Fed.  Cos.  No.  674,  wherein  the  court  said 
that  the  government  of  the  United  States  may 
authorize  alterations  to  be  made  in  the  course, 
width,  etc.,  of  navigable  streams  for  the  pur- 
pose of  affording  increased  facilities  for  navi- 


gation between  the  states;  and  far  this  pot- 
pose  may  take  the  property  of  a  riparian 
owner,  but  it  can  eirly  take  s«on  |flm*ity 
upon  making  or  providing  for  just  compen- 
sation. 


19.  Erection  of  Lighthouse  on  Submerged  Befl. 


In  ejectment  for  the  site  of  a  lighthouse  in 
Patapsco  river,  erected  by  the  United  States 
as  a  necessary  aid  to  navigation,  the  plain- 
tiff's case  was  that  he  held  a  grant  from  the 
state  of  Maryland  of  the  submerged  soil  upon 
which  the  structure  stood,  and  that  it  had 
not  been  condemned,  nor  any  compensation 
paid  or  tendered  for  it,  and  that  he  had  also, 
as  riparian  owner  of  the  neighboring  shore, 
the  right  to  improve  out  into  the  river  over 
the  lighthouse  site.  It  was  held  that  the 
private  interest  in  the  submerged  soil  at  the 
bottom  of  the  river  which  had  been  granted 
to  the  plaintiff  was  subject  to  the  paramount 
right  of  the  public  to  use  the  river  for  navi- 
gation, and  of  the  United  States,  in  the  regu- 
lation of  commerce,  to  erect  thereon  such  aids 
to  navigation  as  were  reasonably  necessary, 
and  the  plaintiff's  right  to  improve  out,  into 
the  river,  until  actually  availed  of,  was  sub- 


ject to  the  right  of  the  "United  States  to  use 
the  soil  under  the  water  in  aid  of  navigation 
without  the  plaintiffs  consent,  and  wrfhout 
compensation;  and  also,  that  the  United 
States  in  oenstruebin^,  by  attdHtcMf  of  Con- 
gress, a  necessary  lighthouse  upon  soil  under 
the  water  of  til*  river,  was  eieMieing  a  right 
in  aid  of  the  pmblic  right  of  navigation,  te 
which  the  plaintiff's  private  ownership  in  the 
submerged  aoH  was  neoastmetly  sdb«er*int> 
and  that  by  such  use  the  United  States  was 
not  taking  private  property,  wiiftrfa  the  mean- 
ing of  the  Fifth  Amondmnef  <of  the  Fedexal 
Constitution.  Hawkins  Point  Xight-House 
Case,  (1S89)  39  Fed.  itejx  77,  mtvermd  mi 
remanded  in  Chappell  v.  Waterworth,  {1894) 
155  U.  S.  102,  on  the  ground  that  the  case 
was  improperly  removed  from  tne«*ate«ou8t. 
But  see  supra,  Land  for  Purpose  of  a  Light- 
house,  p  3(ff . 


20.  Establishing  Telegraph  Line  on  Bailroad  Bight  of  Way.  —  It  is  beyond  the 

authority  of  Congress  to  deprive  any  one  of  rights  of  property  without  providing 

compensation,  and  a  telegraph  company  has  no  right  te  establish  a  line  upon 

the  right  of  way  of  a   railroad  without  making  compensation  therefor  in 

accordance  with  law. 

Atlantic,  etc.,  Tel.  Co.  v.  Chicago,  etc.,  R.  Co.,  (1874)  6  Bibs.  (U.  S.)  159,  2  Fed  Caa. 
No.  632. 

21.  Use  of  Patented  Invention.  —  Letters  ^patent  for  a  new  in*e*rtH>m  m  dis- 
covery in  the  arts  confer  upon  the  patentee  an  exclusive  property  in  the  fnffr- 
ented  invention  which  cannot  be  appropriated  c*r  u«ed  by  lite  gm&ttfmmt  itsetf, 
without  just  compensation,  any  more  than  it  can  a/ppropriwle  <*r  tise  'Wifliutfl 
compensation  land  which  has  been  patented  to  a  private  ptttfchafler. 

James  v.  Campbell,  (1881)   104  U.  S.  358.      that  he  regards  it  an  property**  Uhat  be  In- 

"  If  the  right  of  the  patentee  was  acknowl- 
edged, and,  without  his  consent,  an  officer  of 
the  government,  acting  under  legislative  au- 
thority, made  use  of  the  invention  in  the  dis- 
charge of  his  official  duties,  it  would  seem  to 
be  a  clear  case  of  the  exercise  of  the  right  of 
eminent  domain,  upon  which  the  law  would 
imply  a  promise  of  compensation,  an  action 
on  which. would  lie,  within  the  jurisdiction  of 
the  Court  of  Claims."  Hollister  P.  Benedict, 
etc.,  Mfg.  Co.,  (1885)   113  U.  S.  67. 

An  inventor  does  not  possess  property  in 
his  invention  which  can  be  "  taken "  in  the 
sense  of  the  Constitution  until  an  application 
for  a  patent  is  filed.  Gill  v.  U.  S.,  (1890) 
25  Ct.  CI.  415,  the  court  saying:  "  Where  an 
employee  of  the  government  takes  advantage 
of  his  connection  with  the  government  to  in- 
troduce his  unpatented  device  into  the  public 
service,  he  giving  no  intimation  at  the  time 


tends  to  protect  it  by  letters  patent,  but  al- 
lowing the  government  to  test  the  Invention, 
at  ita  own  exclusive  cost  and  risk,  by  con- 
structing mashhws  and  'hriagrig  lit  Hbto  prac- 
tical use  before  he  applies  for  a  patent,  the 
law  will  ndt  im^ty  a  contract;  ner&er  wffl 
a  contract  be  implied  in  favor  af  the«entp1qgree 
who  has  thus  placed  a  .patentable  device  in 
the  public  service,  ma  to  machines  couutf  wttlfl 
and  used  after  his  .patent  has  been  obtained." 

The  use  of  a  patented  machine  by  the  gov- 
ernment does  not  constitute  a  taking  of  pri- 
vate property  for  publfc  use  -witiifn  the  mean- 
ing df  the  Constitution.  Etfeiy  fcoborttnate 
of  the  United  States  cannot  decide  for  him- 
self when  the  estigenqr  has  'eueunfed,  or  the 
necessity  exists  for  the  appropriation  of  pri- 
vate property.  The  unauthorized  use  of  a 
patented  machine  is  'the  infringement  of  the 
patent  right,  and  not  a  caption  of  property. 
Pitcher's  Gaae,  (185&)  1 '(ft.  CI.  7. 
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23.  Destruction  of  Well  by  Blasting.—  Where  by  reaixtti  of  the  construction  of 

a  tunnel  to  increase  the  water  Bupply  of  the  city  of  Washington,  a  well  on  an 

adjoining  tract  of  land  was  drained  and  destroyed,  the  owner  was  entitled  to 

recover  under  the  Act  of  Congress  authorising  the  construction  of  the  tunnel, 

and  providing  that  "any  person  who,  by  reason  of  the  taking  of  said  land, 

or  by  the  construction  of  the  works  hereinafter  directed  to  be  constructed,  shall 

be  directly  injured  in  any  property  right,  may,  at  any  time  within  one  year 

from  the  publication  of  notice  by  the  attorney-general  as  above  provided,  file 

a  petition  in  the  Court  of  Claims  of  the  United  States  setting  forth  his  right 

or  title  and  the  amount  claimed  by  him  as  damages  for  the  property  taken  or 

itijury  sustained ;  and  the  aaid  court  shall  hear  and  adjudicate  such  claims  in 

the  same  manner  as  other  claims  against  the  United  States  are  now  by  law 

directed  to  be  heard  and  adjudicated  therein." 

U.  H.  t>.  Alexander,  (1893)  148  XJ.  S.  186,  tipoti  which  there  has  not  been  entire  uniform- 
wherein  the  court  said :  "  Whether,  under  the  ity  of  decision.  *  *  *  We  do  not  find  it  neces- 
constitutional  provisions  of  the  United  States  sary  to  consider  on  which  side  of  the  line 
and  of  the  several  Btates,  which  declare  that  thus  suggested  the  present  case  would  fall,  for 
private  property  shall  not  be  taken  for  pub-  we  agree  with  the  court  below  in  thinking 
lie  use  without  just  compensation,  it  is  neces-  that,  in  the  Act  of  Congress  under  which  this 
sary  that  property  should  be  absolutely  taken,  public  work  was  done,  are  found  provisions 
in  the  narrowest  sense  of  that  word,  to  brine  giving  an  express  remedy  for  property  dam- 
the  case  within  the  protection  of  the  provC  aged  though  ilot  actually  taken."  Affirming 
sion,  is  a  question  that  has  often  arisen,  and  (1889)  25  Ct.  CI.  88. 

23.  Detention  of  Vessels  Suspected  of  Violating  Neutrality  Laws.  —  Three  steam 
vessels  were  suspected  of  being  engaged  in  an  expedition  against  Nicaragua, 
forbidden  by  the  neutrality  laws,  and  were  detained  in  port  by  the  President's 
order.  It  was  held  that  the  detention  of  the  vessels  in  port  by  the  President 
under  the  statute  was  not  a  taking  and  use  of  private  property  for  public 
purposes  within  the  meaning  of  the  Constitution,  but  was  an  arrest  under 
statute  which  was,  for  the  case,  "  due  process  of  law." 

Graham's  Case,  (1S66)  2  Ct.  CI.  327. 

24.  Release  by  treaty  of  Claims  Against  Foreign  Government. —  The  govern- 
nient  may  take  private  property  for  public  use  by  the  terms  of  a  treaty,  and 
may  release  the  choses  in  action  of  American  citizens  to  a  foreign  government, 
and  a  release  by  the  United  States  to  a  foreign  government  in  part  consideration 
of  a  cession  of  territory,  of  an  indebtedness  to  an  American  citizen,  acknowl- 

*  edged  to  be  valid,  is  a  taking  of  private  property  for  public  use. 

Meade's  Case,  (1866)  2  Ct.  CI.  225-  of  its  obligations  under  the  treaty  of  l7t8, 

brings  these  cases  within  the  provision  of  the 

Failure  to  enforce  claims  against  foreign  Constitution,  that  "  private  property  shall  not 
pdwer.  — -  The  baf gain  wheYeby  this  govern-  be  taken  for  public  use  without  just  compen- 
ment  obtained  the  renunciation  of  the  French  sation."  Gray  v.  U.  S.,  (1886)  21  Ct.  CI. 
claims  against  itself,  and  the  relinquishment       341. 

25.  Property  Destroyed  by  Naval  Officer.  —  The  government  is  liable  for 
property  taken  to  be  destroyed  as  for  property  taken  to  be  used,  And  the 
adoption  by  the  government  of  the  act  of  a  naval  officer  who  has  desttoyed 
private  property  makes  it  the  act  of  the  government  as  much  as  if  he  had 
held  precedent  authority. 

Wiggins's  Case,  (1867)  3  Ct«  Ct  418. 
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26.  Confiscation  of  Property  of  Public  Enemy.  —  Property  confiscated  under 
an  Act  of  Congress  as  the  property  of  a  public  enemy  is  not  so  taken  as  to 
give  a  right  to  recover  its  value  under  this  clause. 

U.  S.  v.  Dunnington,  (1892)  146  U.  S.  344.       of  Congress.    Kncefel  v.  Williams,  (1868)  30 

The  confiscation  of  property  in  time  6f  the 
civil  war  was  within  the  enumerated  powers 

27.  Repudiation  of  a  Contract. 

While  the  prohibition  of  the  Federal  Con-  repudiation  of  any  substantial  part  of  a  valid 

stitution  which  forbids  the  passage  of  any  contract  would  be  obnoxious  to  those  other 

law  impairing  the  obligation  of  contracts  ap-  provisions  of  the  Federal  Constitution  which 

plies  only  to  the  states,  and  there  is  no  such  are  intended  to  protect  the  citizen  and  his 

prohibition  expressly  made  in  relation  to  acts  property"  against  arbitrary  seizure  and  con- 

of  Congress,  it  is  not  improbable  that  any  fiscation.     Taxes  —  Contract,   (1896)   22  Op. 

Act  of  Congress  which  should  provide  for  the  Atty.-Gen.  194. 

28.  Imprisonment  of  Slaves  for  Crimes.  —  This  clause  cannot,  upon  any  fair 
interpretation,  apply  to  the  case  of  a  slave  who  is  punished  in  his  own  person 
for  an  offense  committed  by  him,  although  the  punishment  may  incidentally 
affect  the  property  of  another  to  whom  he  belongs.  The  clause  obviously  applies 
to  cases  where  private  property  is  taken  to  be  used  as  property  for  the  benefit 
of  the  government,  and  not  to  cases  where  crimes  are  punishable  by  law. 

U.  S.  v.  Amy,  (1859)  24  Fed.  Cas.  Nd.  14,445. 

29.  Consequential  Injury—  a.  In  General.  —  There  is  a  distinction  between 

the  taking  of  property  for  public  uses  and  a  consequential  injury  to  such 

property  by  reason  of  some  public  work.     In  the  one  class  the  law  implies 

a  contract,  a  promise  to  pay  for  the  property  taken,  which,  if  the  taking 

was  by  the  general  government,  will  uphold  an  action  in  the  Court  of  Claims ; 

while  in  the  other  class  there  is  simply  a  tortious  act  doing  injury,  over  which 

the  Court  of  Claims  has  no  jurisdiction. 

U:  S.  17.  Lynah,  (1903)  188  U.  S.  472.  ing  upon,  or  to  inhibit  laws  that  indirectly 

m.  ~..«-j-;«-  M^M  m.1.  *^  «  j;vaa+  •««        work  harm  and  loss  to,  individuals.    Parker 

b.  In juby  to  Coal  Mute.  —  The  government  quarried  stone  overlying  a 
coal  mine,  and  water  flowed  into  the  mine  and  thence  flooded  an  adjacent  mine. 
The  user  of  the  quarry  being  a  natural  and  customary  one,  the  flooding  of 
the  claimant's  adjacent  property,  not  a  probable  result  of  the  user  and  in  no 
degree  beneficial  to  the  government,  was  not  a  taking  of  private  property , 
for  public  use  within  the  meaning  of  the  Constitution. 

Mclntyre  v.  U.  S.,  (1890)  25  Ct.  CL  200. 

c.  To  Riparian  Rights  by  Erection  of  a  Pier.  —  This  provision  has  no 
application  to  the  case  of  an  owner  of  land  bordering  on  a  public  navigable 
river  whose  access  from  his  land  to  deep  water  is  permanently  lost  by  reason 
of  the  construction  of  a  pier  resting  on  submerged  lands  away  from  but  in 
front  of  his  upland,  and  which  pier  was  erected  by  the  United  States  not  with 
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any  intent  to  impair  the  rights  of  riparian  owners,  but  for  the  purpose  only  of 
improving  the  navigation  of  such  river. 
Scranton  v.  Wheeler,  (1900)  179  U.  S.  153. 

d.  To  Property  by  Faulty  Construction  ov  a  Dam.  —  In  the  improve- 
ment of  a  river,  a  break  in  a  dam  caused  a  washout,  carrying  away  the  soil  on 
the  claimant's  land  and  leaving  only  worthless  stone  and  gravel  The  injury 
to  the  property  caused  by  this  faulty  construction  of  the  dam  constituted  no 
taking  and  appropriation  of  land. 

Hayward  t>.  U.  S.,  (1896)  30  Ct.  CI.  219. 

e.  To  Landing  by  Riveb  Improvement.  —  When  the  government^  in  the 
improvement  of  a  navigable  river,  injures  or  destroys  an  adjacent  landing  by 
lessening  the  depth  of  water  in  the  channel  without  physical  contact  with  the 
landing,  and  without  the  occupancy  or  appropriation  of  the  land,  there  is  no 
liability  under  the  Constitution.  There  is  no  liability  for  the  consequential 
damages  incident  to  the  exercise  of  the  right  to  improve  a  navigable  river. 

Friend  v.  U.  S.,  (1895)  30  Ct  CL  94. 

T.  Fob  Public  XThe  —  1.  Necessity  that  Use  Should  Be  Public.  —  If  the  use  for 

which  it  is  purposed  to  take  private  property  is  not  a  public  use,  no  proceedings 

for  condemnation  can  be'  allowed. 

In  re  Manderson,  (C.  C.  A,  1892)  51  Fed.  Rep.  503,  affirming  In  re  Montgomery,  (1892) 
48  Fed.  Rep.  896. 

2.  Courts  Kay  Determine  Fact  of  Public  TTse.  —  The  courts  have  power  to 
determine  whether  the  use  for  which  private  property  is  authorized  by  the 
legislature  to  be  taken  is  in  fact  a  public  use. 

Shoemaker  v.  U.  S.,  (1893)  147  U.  S.  298. 

3.  Condemnation  of  Land  for  Railroad.  —  The  condemnation  of  land  for  a 
railroad  under  an  Act  of  Congress  was  held  to  be  a  taking  of  property  for 
public  use  and  valid  if  compensation  was  made. 

Baltimore,  etc,  R.  Co.  v.  Van  Ness,  (1835)  4  Cranch  (G.  C.)  595,  2  Fed.  Gas.  No.  830. 

4.  For  Public  Parks  and  Squares.  —  Land  taken  for  public  parks  and  squares 
in  the  District  of  Columbia,  by  authority  of  law,  whether  advantageous  to  the 
public  for  recreation,  health,  or  business,  is  taken  for  a  public  use. 

Shoemaker  v.  U.  S.,  (1893)  147  U.  S.  297.  of  a  public  park  is  a  public  use  in  the  sense 

of  the  Constitution.    U.  S.  v.  Cooper,  (1891) 
An  appropriation  of  land  for  the  purposes      20  D.  C.  133. 

5.  Preserving  Gettysburg  Battle-ground.  —  An  Act  of  Congress  making  an 
appropriation  for  continuing  the  work  of  surveying,  locating,  and  preserving 
the  lines  of  battle  at  Gettysburg,  Pennsylvania,  was  valid. 

See  Encouragement  of  Patriotism,  8  Fed.  Stat.  Awwot.  684. 

VL  Without  Just  Coxfehsatioh  —  1.  What  Constitutes  Just  Compensation, 
—  The  just  compensation  required  by  the  Constitution  to  be  made  to  the  owner 
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is  to  be  measured  by  the  losg  occasioned  to  him  by  the  appropriation.    He  is 

entitled  to  receive  the  value  of  what  he  has  been  deprived  of,  and  no  more. 

tion  proceeding  by  a  state,  where  property 
had  been  dedicated  to  a  prior  public  use  under 
the  exercise  of  a  franchise  granted  by  a  state, 
might  not  be  just  compensation  where  prop- 
erty and  rights  arc  taken  by  the  general  gov- 
ernment, in  an  independent  proceeding,  in  the 
exercise  of  its  own  original  and  inherent  right 
of  eminent  domain,  to  take  property  and 
rights  ,upon  just  compensation.  This  would 
perhaps  depend  upon  whether  the  general 
government,  through  the  consent  or  grant  of 
thi  state,  and  under  the  doctrine  of  subroga- 
tion, has  succeeded  to  all  the  rights  which 
would  Inure  to  the  state  in  ease  of  its  con- 
demnation of  property  created  in  connection 
with  an  existing  easement  or  franchise  which 
the  state  had  previously  granted.  Nahant  v. 
U.  S.,  (C.  C.  A.  1905)  130  Fed.  Rep.  276. 


Bauman  v.  Ross,  (1897)   167  U.  S.  574. 

The  United  States,  in  the  exercise  of  its 
inherent  and  paramount  right  of  eminent 
domain,  is  under  its  own  limitation  and  in- 
junction in  respect  to  questions  relating  to 
just  compensation  for  property  taken  in  its 
own  right.  What  would  be  just  compensation 
for  property  taken  by  the  general  govern- 
ment in  its  exercise  of  the  right  to  condemn 
property  used  for  a  prior  federal  public  pur- 
pose, under  its  prior  grant  or  franchise,  might 
not  be  just  compensation  for  property  taken 
with  which  it  had  theretofore  had  no  connec- 
tion, and  to  which  it  therefore  sustains  the 
relation  of  an  entire  stranger  to  the  title  and 
to  the  property  condemned.  Again,  what 
would  be  just  compensation  in  a  condemna- 


2.  Question  as  to  Measure  of  Compensation  Judicial,  Hot  Legislatm.  —  The 

question  as  to  what  is  the  measure  of  just  compensation  is  judicial  and  not 
legislative.  The  legislature  may  determine  what  private  property  is  needed  for 
public  purposes  —  that  is  a  question  of  a  political  and  legislative  character; 
but  when  the  taking  has  been  ordered,  then  the  question  of  compensation  is 
judicial.  It  does  not  rest  with  the  public,  taking  the  property,  through  Con- 
gress or  the  legislature,  its  representatives,  to  say  what  compensation  shall  be 
paid,  or  even  what  shall  be  the  rule  of  compensation.  The  Constitution  has 
declared  that  just  compensation  shall  be  paid,  and  the  ascertainment  of  that 
is  a  judicial  inquiry. 

Monongahela  Nav.  Co.  v.  U.  8.,  (1893)  148  U.  S.  327. 

3.  Requirement  of  Payment  Before  Consummation—  a.  In  General.  —  Within 
the  meaning  of  this  provision  property,  although  entered  upon  pending  an 
appeal,  is  not  taken  until  the  compensation  is  ascertained  in  some  legal  mode, 
and,  being  paid,  the  title  passes  from  the  owner. 


Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  (1890)  135  U.  S.  659,  holding  that  a 
statute  which  provides  that,  before  the  rail- 
way shall  be  constructed  through  any  lands 
proposed  to  be  taken,  full  compensation  shall 
be  made  to  the  owner  for  all  property  to  be 
taken  or  damage  done  by  reason  of  the  con- 
struction of  the  road,  and  that  in  the  event 
of  an  appeal  from  the  finding  of  the  referees, 
the  company  is  required  to  pay  into  court 
double  the  amount  of  the  award,  to  abide  its 
judgment;  and  that  being  done  the  company 
may  enter  upon  the  property  sought  to  be  con- 
demned and  proceed  with  the  construction  of 
the  road,  is  sufficiently  reasonable,  certain,  and 
adequate  to  secure  the  just  compensation  to 
which  the  owner  is  entitled,  and  reversing 
(1888)  33  Fed,  Rep.  900.  See  also  Johnson 
r.  U.S.,  (1896)  31  Ct.  CI.  270. 

Private  property  cannot  be  taken  for  public 
use  until  compensation  is  actually  made,  it 
is  not  enough  that  provision  is  made  by  law 
for  ascertaining   and   making   compensation 


afterwards.     Avery  t?.  Fox,    (1868)    \  Abb. 
(U.  S.)  246,  2  Fed.  Cas.  No.  674. 

An  estoppel  from  demanding  actual  pay- 
ment of  the  compensation  as  a  condition  pre- 
cedent to  the  taking  for  public  uses  may  arise 
from  an  act  of  the  owner.  If  the  owner  gives 
license,  either  express  or  fairly  implied;  if 
he  expressly  consents,  or,  with  full  knowledge 
of  the  taking,  makes  no  objection,  but  per- 
mits the  public  corporation  to  enter  upon  and 
expend  money  and  carry  into  operation  the 
purposes  for  which  it  is  taken,  he  may  not 
then  be  permitted  to  eject  the  parties  from 
the  possession  for  want  of  payment  of  the 
compensation.  Pryzbylowicz  v.  Missouri 
River  R.  Co,,  (1881)   17  Fed.  Rep.  493. 

By  suing  in  the  Court  of  Claims*  —  When 
a  person  has  availed  himself  of  the  right  to 
proceed  against  the  United  States  in  the 
Court  of  Claims,  under  a  statute  prescribing 
a  particular  mode  for  ascertaining  the  com- 
pensation which  he  is  entitled  to  receive,  he 
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hat  waived  the  right,  if  such  right  he  had, 
to  compensation  in  advance  of  the  taking  of 
\m  nyi*|N  $rm&  Fata  Wg.  Co.  *  Gar- 
land, (1887)  124  U.  S.  599,  the  court  saying: 


iaeafc 


saying: 
a  new  ««pl  work  any  permanent  in- 
jvr  to  *»  pkdntiff  >  lor  tkat  Act  expressly 
feekrea  tiwt  the  aheofctt  title  to  the  prem- 
shall  aei  vest  in  the  United 
the  owner  receives  payment 
;  teat  Is,  the  government  holds  the 
■or  p«bMe  use,  subject  to  the  eondi- 
"  by  tfco  Constttutton  and  hy  the 
Baa,  that  it  will,  without  unrea- 
deeiy,  stake  aveii  compensation  there- 
la*  aa  maw-  be  swarded  by  the  tribunal  to 
which  efce  whole  subject  has  been  submitted.  • 
H  i»  w>  h#  aawamed  that  the  United  States  is 
iacapafcla  ol  bad  lakh,  and  that  Congress  will 
■afet  the  wBoeasary  appropriation; 
the  amount  of  compensation  has 


Aatof 


been  ascertained  in  the  mode  prescribed  tar 
the  Act  of  1882." 

Restraining  power  of  the  courts.  —  Al- 
though the  courts  cannot  directly  restrain  the 
government  of  the  United  States,  nor  the  ac- 
tion; of  the  President  as  the  executive  power, 
nor  that  of  Congress,  as  the  legislative  depart- 
ment, yet  when  Congress  makes  an  appropria* 
tion  for  a  public  improvement,  and  commits 
the  execution  of  the  work  and  the  expendi- 
ture of  the  money  to  one  of  the  departments, 
which  in  turn  employs  agents  to  carry  for- 
ward the  work,  neither  such  department  nor 
its  agents  will  he  exempt  from  the  restrain- 
ing power  of  the  courts,  if  either  seek  to  exe- 
cute the  law  in  an  unconstitutional  manner 
—  as,  by  taking  private  property  against  the 
consent  of  the  owner  ana  without  compensa- 
tion. Avery  t\  Fox,  (1868)  I  Abb,  (U.  S.) 
246,  2  Fed.  Cas.  No.  674. 


In  e*iwMflfn§i  wr  CenJenmation.  — •  An  action  brought  by  the  United  States  to 
procure  the  condemnation  of  lands  for  the  use  of  a  canal  in  process  of  con* 
strncrton  fe  not  a  taking  of  private  property  for  the  public  use  or  one  that 
mxmt  Bcesanrily  result  in  such  taking,  but  it  is  only  preliminary  thereto^  and 
for  the  purpose  of  ascertaining  the  value  of  the  property  proposed  to  be  taken. 
The  final  appropriation  of  the  land  will  not  take  place,  if  ever,  until  the  court 
gives  judgment  to  that  effect,  which  it  is  not  authorized  to  do,  and  will  not  do, 
until  ite  value  has  been  paid  to  the  owner  or  into  the  court  for  it 

V.  8.  9.  Oregon  R.,  etc.,  Co.,  (1889)  16  Fed.  Rep.  53  h 

&  Amwjatb  Pbovision  Requibetj  Befobb  Occupancy  Disturbed. — 
Thia  clause  does  not  provide  or  require  that  compensation  shall  be  actually 
paid  in  advance  of  the  occupancy  of  the  land  to  be  taken,  but  the  owner  is 
entitled  to  reasonable,  certain,  and  adequate  provision  for  obtaining  compensa- 
tion before  his  occupancy  is  disturbed* 


Cherokee  Nation  «.  Southern  Kansas  R. 
Co.,  (1890)  135  U.  S.  659,  reversing  (1888) 
«S  ML  Sep.  *XK 

Frem  votaatary  contributions  too  uncer- 
tain,—  Condemnation  proceedings  cannot  be 
prosecuted  under  a  statute  which  provides 
that  the  plan  lor  the  improvement  of  a  harbor 
may  be  modified  by  changing  the  line  to  such 
position  as  the  secretary  of  war  may  consider 
dMtra&e*  provided,  that  the  title  to  any  addi- 
tional lands  acquired  for  this  purpose  shall 
be  vested  in  the  United  States  without  charge 
to  the  latter,  though  general  Acts  authorize 
the  secretary  of  war  to  purchase  land  or  ma- 
terials needed  for  the  improvement  of  rivers 
or  harbors,  for  which  provision  has  been  made 
by  law,  at  what  he  may  consider  to  be  a 


reasonable  price,  without  further  delay,  or  to 
accept  donations  of  the  same,  and,  when  the 
land  or  material  cannot  be  obtained  in  either 
of  these  modes,  to  institute  proceedings  for 
their  acquirement  by  condemnation,  and  give 
authority  to  any  officer  of  the  government  who 
has  been,  or  hereafter  shall  be,  authorized  to 
procure  real  estate  for  the  erection  of  a  publie 
building,  or  for  other  public  uses,  to  acquire 
the  same  by  condemnation  under  judicial 
process  whenever,  in  his  opinion,  it  is  neces- 
sary or  advantageous  for  the  government  to 
do  so.  A  statement  of  counsel  that  the  dam- 
ages would  be  paid  by  voluntary  contribu- 
tions is  too  uncertain  to  be  relied  on.  In  re 
Manderson,  (C.  C.  A.  1892)  51  Fed.  Rep.  501, 
affirming  In  re  Montgomery,  (1892)  48  Fed. 
Rep.  896. 


cm  Emoigency  Will  Not  Admit  of  Delay,  — •  A  taking  of  private  prop- 
erty by  the  government,  when  the  emergency  of  the  public  service  in  time  of 
war  or  impending  public  danger  is  too  urgent  to  admit  of  delay,  is  everywhere 
Ngarded  as  justified,  if  the  necessity  for  the  use  of  the  property  is  imperative 
and  immediate,  and  the  danger  is  impending;  and  it  is  equally  clear  that  the 
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taking  of  such  property  under  such  circumstances  creates  an  obligation  on  the 
part  of  the  government  to  reimburse  the  owner  to  the  full  value  of  the  service. 

U.  S.  v.  Russell,  (1871)  13  Wall.  (U.  S.)  Means  of  transportation  pressed  into  msli- 

629.     See  also  Mitchell  v.  Harmony,  ( 1851 )  tary  service.  —  An  officer  of  the  army  in  com- 

13  How.  (U.  S.)  134;  Kettler  t>.  U.  S.,  (1886)  mand  of  a  military  post  in  unsettled  terri- 

21  Ct.  CI.  170;  Mills  v.  U.  S.,  (1884)   19  Ct.  tory,  finding  it  necessary  to  send  supplies  to 

CI.  94.  a  fort  ninety  miles  further  within  such  terri- 

A 'public  emergency  justifies  the  forcible  ^•^^^f^^'^J^^^Z 

taking  of  private  property,  but  the  obligation  ■f^»to.  *he    ■"»"»   of  .,*•  nD;.*i 

*■*  m.V  {,,=♦  nr.™-rJk*atiiL.  5„  h,.  f..ff.^  j.  States  twenty-four  ox  teams,  with  all  their 

& S I A  aTXZrZrS  fa  tak^n  with  accompanists,  and  used  the^n  for  the  tnu»- 

ff  ™1 2^!T    H7ii  F?iZ>  portation  of  the  necessary  supplies  without 

19  a  CI   79  ^e  con8ent  and  *&™t  the  protest  of  the 

claimant  or  of  his  wagonmaster  in  charge  of 

This  provision  is  as  applicable  to  the  gov-  the  train.    The  principles  of  law  as  well  as 

eminent  as  to  individuals,  except  in  cases  of  the  dictates  of  natural  justice  raise  an  im- 

extreme  necessity,  in  time  of  war,  and  of  im-  plied  promise  in  such  case  to  compensate  the 

mediate  and  public  danger.    Exigencies  of  the  owner  for  the  use  of  his  property  which  the 

kind  do  arise  where  the  prohibition  does  not  defendants  have  thus  had  the  benefit  of.     It 

apply  to  the  public,  and  in  such  cases  it  must  would  be  so  in  like  transactions  between  in- 

be  conceded  that  the  officer  in  the  public  ser-  dividuals  if  the  injured  party  chose  to  waive 

vice  is  not  a  trespasser;  but  it  is  equally  true  the  tort  and  bring  his  action  upon  an  implied 

that  the  government  is  bound  to  make  full  assumpsit,   and   it   is   no   less   so   when   the 

compensation  to  the  owner.    Brady  v.  Atlantic  United  States  are  parties,  since  the  Constitu- 

Works,   (1876)   4  Cliff.   (U.  S.)   408,  3  Fed.  tion  has  guaranteed  to  all  that  private  prop- 
Cas.   No.    1,794,   reversed  on  other  grounds 
in  Atlantic  Works  t?.  Brady,  (1882)  107  U.  S. 

192.  Ct.  CI.  70. 


erty  shall  not  be  taken  for  public  use  without 
just  compensation.    Mason's  Case,  (1878)  14 


4.  Statute  Palling  to  Provide  for  Compensation. —  The  Act  of  Aug.  1,  1888, 
providing  "  that  in  every  case  in  which  the  secretary  of  the  treasury,  or  any 
other  officer  of  the  government,  has  been,  or  shall  hereafter  be,  authorized  to 
procure  real  estate  for  the  erection  of  a  public  building,  or  for  other  public 
uses,  he  shall  be,  and  hereby  is,  authorized  to  acquire  the  same  for  the  United 
States  by  condemnation,  under  judicial  process,  whenever  in  his  opinion  it 
is  necessary  or  advantageous  to  the  government  to  do  so;  and  the  United 
States  Circuit  or  District  Court  of  the  district  wherein  such  real  estate  is 
located,  shall  have  jurisdiction  of  proceedings  for  such  condemnation,  and  it 
shall  be  the  duty  of  the  attorney-general  of  the  United  States  upon  every  appli- 
cation to  the  secretary  of  the  treasury,  under  this  Act,  or  such  other  officer,  to 
cause  proceedings  to  be  commenced  for  condemnation,  within  thirty  days  from 
receipt  of  the  application  at  the  department  of  justice,"  is  not  void  for  failing 
to  provide  for  compensation,  but  must  be  read  in  pari  materia  with  the  Con- 
stitution. The  term  "  condemnation  "  used  in  this  Act  must  be  construed  to 
mean  condemnation  with  just  compensation,  and  the  machinery  of  the  courts 
is  employed  to  ascertain  and  secure  such  compensation. 

In  re  Rugheimer,  (1888)  36  Fed.  Rep.  371. 

5.  Limit  of  Appropriation. —  An  Act  of  Congress  providing  for  the  condemna- 
tion of  land  for  a  public  purpose  is  not  invalid  upon  the  ground  that  the  amount 
of  compensation  paid  for  the  land  is  limited  to  a  sum  appropriated  by  the  Act 

U.  S.  v.  Cooper,  (1891)  20  D.  C.  130. 

6.  Government  Liable  for  Property  Taken  by  Agents.  —  When  the  United 
States,  by  its  agents,  proceeding  under  the  authority  of  an  Act  of  Congress, 
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take  private  property  for  public  use  they  are  under  the  obligation  imposed  by 

the  Constitution  to  make  compensation. 

U.  8.  v.  Great  Falls  Mfg.  Co.,  (1884)   112  "Although  in  the  discharge  of  its  duties 

U.  S.  656.  See  also  Great  Falls  Mfg.  Co.  v.  the  government  may  appropriate  property,  it 
Garland,  (1887)  124  U.  S.  581,  affirming  cannot  do  so  without  being  liable  to  the 
(1885)  25  Fed.  Rep.  521.  obligation  cast  by  the  Fifth  Amendment  of 

paying  just  compensation."    U.  S.  v.  Lynah, 
(1903)   188  U.  S.  471. 

7.  Tribunal  to  Determine  Value  of  Property.  —  The  compensation  to  be  made 
may  be  ascertained  by  any  appropriate  tribunal  capable  of  estimating  the  value 
of  the  property.  And  whether  the  tribunal  shall  be  created  directly  by  an 
Act  of  Congress,  or  one  already  established  by  the  state  shall  be  adopted  for 
the  occasion,  is  a  mere  matter  of  legislative  discretion. 

U.  S.  v.  Jones,   (1883)    109  U.  S.  618.  States  for  private  property  taken  by  them 

for   public   purposes,  or  adopt  the  rules  of 

Congress  may  delegate  to  state  tribunals  law  prescribed  by  .  the  state  for  that  pur- 
the  power  to  fix  and  determine  the  amount  pose.  High  Bridge  Lumber  Co.  v.  U.  S.,  (C. 
of  compensation  to  be  paid  by  the  United       C.  A.  1895)   69  Fed.  Rep.  325. 

Hot  Enquired  UB«  Made  by  Jury.  —  By  the  Constitution  of  the  United  States,  the 
estimate  of  the  just  compensation  for  property  taken  for  the  public  use,  under 
the  right  of  eminent  domain,  is  not  required  to  be  made  by  a  jury,  but  may 
be  intrusted  by  Congress  to  commissioners  appointed  by  a  court  or  by  the 
executive,  or  to  an  inquest  consisting  of  more  or  fewer  men  than  an  ordinary 
jury. 

Bauman  v.  Ross,  (1897)   167  U.  S.  693.  the  compensation  which  he  is  entitled  to  re- 

um™  «  ™«,^..  i.—  «„„;i,wi  v;»mw  ^*  iu«       ceive,  he  has  waived  the   right,  if  such   he 
When  a  person  has  availed  himself  of  the       .     .  !„,  a**~*~~a  +i,„*  *k«  «^^.,«+  U*  — «*.,>-«,> 


ats  of  Damages  and  Bsnsflts'by  Different  Commissioners.  —  Whether  the  estimate 
of  damages  and  the  assessment  of  benefits  shall  be  intrusted  to  the  same  or 
to  different  commissioners,  is  a  matter  wholly  within  the  decision  of  the  legis- 
lature, as  justice  and  convenience  may  appear  to  it  to  require.  And  there 
are  many  precedents  for  intrusting  the  performance  of  both  duties  to  the  same 
person. 

Bauman  17.  Ross,  (1897)  167  U.  S.  693. 

8.  Considering  Benefits  in  Estimating  Compensation  —  a.  Benefits  Received 
in  Common  with  All.  —  This  clause  excludes  the  taking  into  account,  as  an 
element  in  the  compensation,  of  any  supposed  benefit  that  the  owner  may  receive 
in  common  with  all  from  the  public  uses  to  which  the  private  property  is 
appropriated,  and  leaves  it  to  stand  as  a  declaration  that  no  private  property 
shall  be  appropriated  to  public  uses  unless  a  full  and  exact  equivalent  for  it  be 
returned  to  the  owner. 

Monongahela  Nay.  Co.  v.  U.  S.,  ( 1893 )  148  being  the  equivalent  for  the  injury  done,  and 

U.  S.  326,  wherein  the  court  said:     "The  the  latter  imposed  by  way  of  punishment, 

noun  '  compensation/  standing  by  itself,  car-  So  that    if   the   adjective   '  just '   had    been 

lies   the  idea  of  an   equivalent.     Thus,   we  omitted,  and  the  provision  was  simply  that 

speak  of  damages  by  way  of  compensation,  or  property  should  not  be  taken  without  compen- 

compensatory  damages,  as  distinguished  from  sation,  the  natural   import  of  the   language 

punitive  or  exemplary  damages,  the  former  would  be  that  the  compensation  should  be  the 
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equivalent  of  the  property.  And  this  is  made 
emphatic  by  the  adjective  '  just.'  There  can, 
in  view  of  the  combination  of  those  two 
words,  be  no  doubt  that  the  compensation 
must  be  a  full  and  perfect  equivalent  for  the 
property  taken.  And  this  just  compensation, 
it  will  be  noticed,  is  for  the  property  and  not 
to  the  owner.  Every  other  clause  in  this  Fifth 
Amendment  is  personal.  '  No  person  Bhall  be 
held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime/  etc.  Instead  of  continuing 
that  form  of  statement,  and  saying  that  no 
person  shall  be  deprived  of  his  property  with- 
out just  compensation,  the  personal  element 
is  left  out,  and  the  '  just  compensation '  is  to 
be  a  full  equivalent  for  the  property  taken." 

An  Act  of  Congress  authorizing  the  con- 
demnation of  land  for  railway  uses,  which 
provides  that  the  appraisers  "  shall  consider 
the   injury   which  such   owner  may  sustain 


by  reason  of  such  railroad,  and  shall  forth- 
with return  their  assessment  of  damages  to 
the  clerk  of  the  court,  setting  forth  the  value 
of  the  property  taken,  or  injury  done  to  the 
property,  which  they  assess  to  the  owner  or 
owners  separately,  to  be  by  him  filed  and 
recorded,"  is  invalid  in  so  far  as  it  provides 
that  the  benefits  which  the  owners  may  re- 
ceive through  the  increased  value  of  the  re- 
maining land  from  the  construction  of  the 
railroad  may  be  set  off  against  the  value  of 
the  land  actually  taken.  The  framers  of  the 
Constitution  had  in  contemplation  the  pay- 
ment of  money,  the  universal  medium  of  ex- 
change and  measure  of  values,  and  of  that 
only,  as  "  just  compensation "  for  property 
taken  for  public  use.  Maryland,  etc.,  ft.  Co. 
t>.  Hiller,'  (1896)  8  App.  Cas.  (D.  C.)  289. 
See  also  District  of  Columbia  v.  Prospect  Hill 
Cemetery,   (1895)   5  App.  Cas.   (D.  C.)   497. 


6.  Special  Benefits  to  Owner.  —  The  Constitution  of  the  United  States 
contains  no  express  prohibition  against  considering  benefits  in  estimating  the 
just  compensation  to  be  paid  for  private  property  taken  for  the  public  use,  and 
no  such  prohibition  can  be  implied;  and  it  is  therefore  within  the  authority 
of  Congress,  in  the  exercise  of  the  right  of  eminent  domain,  to  direct  that, 
when  part  of  a  parcel  of  land  is  appropriated  to  the  public  use  for  a  highway 
in  the  District  of  Columbia,  the  tribunal  vested  by  law  with  the  duty  of 
assessing  the  compensation  or  damages  due  to  the  owner,  whether  for  the  value 
of  the  part  taken,  or  for  any  injury  to  the  rest^  shall  take  into  consideration, 
by  way  of  lessening  the  whole  or  either  part  of  the  sum  due  him,  any  special 
and  direct  benefits,  capable  of  present  estimate  and  reasonable  computation, 
caused  by  the  establishment  of  a  highway,  to  the  part  not  taken. 


Bauman  t>.  Ross,  (1897)  167  U.  S.  584, 
wherein  the  court  said :  "  Consequently,  when 
part  only  of  a  parcel  of  land  is  taken  for  a 
highway,  the  value  of  that  part  is  not  the 
sole  measure  of  the  compensation  or  damages 
to  be  paid  to  the  owner,  but  the  incidental 
injury  or  benefit  to  the  part  not  taken  is 
also  to  be  considered.  When  the  part  not  taken 
is  left  in  such  shape  or  condition,  as  to  be 
in  itself  of  less  value  than  before,  the  owner 
is  entitled  to  additional  damages  on  that 
account.  When,  on  the  other  hand,  the  part 
which  he  retains  is  specially  and  directly  in- 
creased in  value  by  the  public  improvement, 
the  damages  to  the  whole  parcel  by  the  ap- 
propriation of  part  of  it  are  lessened." 

Jury  to  consider  benefits  to  accrue.  —  Just 
compensation  is  provided  for,  though  in  the 


valuation  and  assessment  of  damages  the  jury 
are  to  consider,  in  determining  and  fixing  the 
amount  thereof,  the  actual  benefit  which  will 
accrue  to  the  owner;  except  that  no  assess- 
ment shall  require  any  such  owner  to  pay 
or  contribute  anything  to  the  company  where 
such  benefits  shall  exceed,  in  the  estimate  of 
the  jury,  the  value  of  damages  ascertained. 
Just  compensation  means  a  compensation 
which  would  be  just  in  regard  to  the  public, 
as  well  as  in  regard  to  the  individual;  and 
if  the  jury  should  be  satisfied  that  the  in- 
dividual would,  by  the  proposed  public  work, 
receive  a  benefit  to  the  full  value  of  the  prop- 
erty taken,  it  could  not  be  said  to  be  a  just 
compensation  to  give  him  the  full  value. 
Chesapeake,  etc.,  Canal  Co.  v.  Key,  (1829) 
3  Cranch  (C.  C.)  599,  5  Fed.  Cas.  No.  2,649. 


9.  Payment  to  Rightful  Owner. —  On  condemnation  of  realty  which  had  heen 
confiscated  under  the  Act  of  1862,  proceedings  were  instituted  in  the  courts 
of  the  District  of  Columbia,  and  money  appropriated  for  the  purpose  by  Con- 
gress was*  paid  by  order  of  the  court  to  the  person  who  purchased  and  was  in 
possession  under  the  confiscation  proceedings,  who  held  only  a  life  estate.  The 
Constitution  requires  the  defendants  to  make  "  just  compensation  "  to  owners. 
It  makes  no  difference  to  such  owners  through  what  channels  or  by  what  agency 
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the  compensation  may  be  sent,  provided  it  finally  reaches  the  right  party. 
Placing  the  compensation  where  the  rightful  owners  may  never  be  able  to 
claim  it,  and  where,  as  in  this  case,  they  would  by  no  possibility  hear  of  it 
until  it  had  passed  beyond  their  reach,  is  not  a  fulfilment  of  the  constitutional 
obligation. 

Dunnington  v.  U.  S.,  (1889)  24  Ct.  CI.  412. 

10.  Sight  of  Ejectment  on  Failing  to  Make  Compensation.  —  This  provision 
was  intended  to  be  enforced  by  the  judiciary,  as  one  of  the  departments  of  the 
government  established  by  the  Constitution,  and  the  federal  courts  may  take 
jurisdiction  of  an  action  in  ejectment  by  a  citizen  against  officers  of  the  govern- 
ment, to  recover  property  of  which  he  has  been  deprived  by  force  and  which 
has  been  converted  to  the  use  of  the  government  without  lawful  authority, 
without  due  process  of  law,  and  without  compensation. 

U.  S.  v.  Lee,  (1882)   106  U.  S.  220.  the  government  nor  fix  the  compensation  to 

An  action  in  ejectment  will  lie  against  the       £r  P*!^"!^  E^J'iPf*  A^n 
officer  in  possession,  and  judgment  may  be       '°tr  R^n  '  (         > 

recovered  against  him,  though  it  will  not  bind 
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AMENDMENT  VI. 

"  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall  have  been  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation; 
to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory  process 
for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for 

•    his  defense." 

I.  Conflict   with   Article   HI.,  Section   2,  of  the   Constitu- 
tion, 325. 
II.  Limited  to  Trials  in  Federal  Courts,  325. 

1.  In  General \  325. 

2.  Applicable  to  the  District  of  Columbia  and  Territories,  325. 

3.  Consular  Courts ,  326. 

III.  "  In  All  Criminal  Prosecutions/'  326. 

1.  Technically  Criminal  Prosecution,  326. 

2.  Limited  to  Subjects  of  Indictment  under  Fifth  Amendment,  326. 

3.  Proceedings  for  Contempt,  326. 

4.  Issue  of  Insanity,  326. 

5.  Proceedings  for  Removal  of  Chinese,  326. 

6.  Deportation  of  Anarchist  Alien,  327. 

7.  Suspension  of  Pilot  for  Negligence,  327. 

IV.  Right  to  a  Speedy  Trial,  327. 
V.  By  an  Impartial  Jury,  327. 

1.  In  General,  327. 

2.  Common-law  Jury  of  Twelve  Persons,  328. 

3.  Limited  to  Petit  Juries,  328. 

4.  Questions  of  Law  for  the  Court,  328. 

5.  Effect  of  Plea  of  Guilty,  329. 

VI.  "  District  Wherein  the  Crime  Shall  Have  Been  Committed," 
329- 

1.  In  General,  329. 

2.  Jurors  Residents  of  the  District,  330. 

3.  Effect  of  Transfer  of  Counties,  330. 

4.  "District  Shall  Have  Been  Previously  Ascertained  by  Law"  330. 

VII.  Right  to  Be  Informed  of  Nature  of  Accusation,  330. 

1 .  Affirmation  of  Principles  of  Common  Law,  330. 

2.  Application  to  Preliminary  Proceedings,  331. 

3.  Indictment  Must  Set  Out  Particulars,  331. 

a.  In  General,  331. 

b.  Not  Sufficient  to  Follow  Language  of  Statute,  332. 

c.  Overt  Act  of  Treason  Must  Be  Alleged,  332. 

4.  Furnishing  Copy  of  Indictment,  332. 

VIII.  Right  to  Be  Confronted  with  Witnesses,  332. 

1.  The  Right  Is  Without  Exception,  332. 

2.  Mutual  Right  of  the  Government,  332. . 

3.  In  Action  to  Recover  Value  of  Forfeited  Merchandise,  332. 

4-   Judgment  of  Conviction  of  Larceny,  etc.,  as  Evidence  Against  Receiver, 
333. 

5.  View  of  Premises  by  Jury  in  Absence  of  Accused,  333. 
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6.  Dying  Declarations,  333. 

7.  Testimony  upon  Former  Trial,  733. 

tf.  Of  Witness  Since  Deceased,  333.  v 

ti\  In  General,  333. 

(a)  Statement  or  Deposition  Taken  on  Preliminary  Examina- 
tion, 3$3- 
b.    Witness  Absent  by  Procurement  of  Defendant,  334. 

8.  Waiver  of  Right,  334. 

IX.  Compulsory  Process  for  Obtaining  Witnesses,  334. 

x.  At  the  Expense  of  United  States  for  Poor  Defendant,  334. 
2.  Eight  to  Attendance  of  Members  of  Congress,  334. 

L  ConxiCT  with  Aeticle  m,  Section  2,  of  the  Constitution.  —If  there  be 
any  conflict  between  this  amendment  and  the  third  clause  of  section  2,  Article 
III.,  providing  that  "  the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury/'  the  one  found  in  the  amendments  must  control,  under  the 
well-understood  rule  that  the  last  expression  of  the  will  of  the  lawmaker 
prevails  over  an  earlier  one. 

Schick  V.  U.  S.,  (1904)  105  U.  8.  68. 

U  Laura  to  Trials  in  Federal  Courts—  1.  In  General.  —  This  amend- 
ment was  intended  exclusively  to  apply  to  the  powers  exercised  by  the  govern- 
ment of  the  United  States,  whether  by  Congress  or  by  the  judiciary,  and  not 
as  a  limitation  upon  the  powers  of  the  states. 

Eilenbecker  v.  Plymouth  County,    (1890)  In  re  King,  (1892)  51  Fed.  Rep.  438;  U.  S. 

134  U.  8.  35.  v.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed. 

That  this  amendment  is  not  a  limitation  ^  No   1 6^51;  US  *.  Hall,  (1871)  1  Chi- 

on  the  powers  of  the  states,  8ee  also  the  ffit^iL^iW/^^ i 

following  cases:  g* rk  *  *** k,    ( 18 70)    1  Dill.    (U.  S.)   8,  5 

United  States.  —  Ohio  v.  Dollison,   (1904)  c^nZtLii       Polf    «     *w      tum\     19 

194  U.  8.  447;  West  v.  Louisiana,  (1904)  194  Pft„°nOK «♦  T       iui       a         (  /? I  I 

U.  8.  264;  Bolln  *.  Nebraska,  (1900)   176  U.  ^^51LS^t^%P?5I,?,  ^^  Ct*  *** 

S.  87,  affirming  (1897)   51  Neb.  581;  Brown  ^^£fih5  HenWeman    (MM*  173 

v.  New  Jersey,  (1899)  175  U.  S.  174;  Brown  T11   7?,           Keith  *'  HenMeman>  (1898)  173 

v.  Walker,   (1896)    161  U.  8.  606,  affirming  vi:*'v„h       pArtT,A  „    «.  ,      /1Q01,    10. 

(1895)    70  Fed.  Rep.  46;  Monongahela  Nav  w  A™  J^V"  ^V'  KF  f '    ^JoVX 

Oo.  *.  U.  S.,  (1893)  148  U.  8.  324?McElvaine  2'n  ,N   J  W'iJL It ?  pW'     "ffloi? 

v.  Brush,   (1891)   142  U.  S.  158;  Jones  r.  U.  F^'Vi^'W  *  Pw°pl? 

8.,  (1890)   137  U.  8.  202;  Eilenbecker  v.  Ply-  %  C° *•  <*  Vi^io*  Jackson  r,  Wood,  (1824) 

mouth  County,  (1890)   134  U.  S.  34;  Matter  £  C°w.    NY .)  819^  no  e;  ^vm^tont,.  New 

of  Sawyer,  (1887)   124  U.  S.  219;  Brooks  v.  Y%vjjj}  2  Wc™\(      l']  ,86;  *™;  K  „ 

nMor&!8^  ifVifi3^ et   I- WilTtto S^^J^it 

Stt18S74)23 2? ■JU.Wrf)1?^!^  497^  -  ^^ffl»   W  fcfcfS, 

Twitchell  *   Pennsylvania,    (1868)    7   Wall.  j.Et^oZ^J'    ^S^n^fL1? 

(V.  S.)    324;   U.  S.  v.  Dawson,    (1853)    15  ™ah  480;  Stateg  *  Bates'   (1896>    14  Utah 

How.    (U.  8.)    487;   Fox  v.  Ohio,    (1847)    5  *******       Qfof*  ♦,  VncUo    mqcvtx  ^m 

How.  (U.  8.)  410,  434;  Barron  v.  Baltimore,  J"™*'- -  State  t>.  Noakes,  (1897)  70  Vt. 

(1833)   7  Pet.   (U.  S.)  243,  247;  Livingston       *°*         r*r*t*t«       f«  «   M**Tp*w    /Moot 
*.  Moore,   (1833)   7  Pet.   (U.  S.)  551;  Wil-       ,A7v-T  P'  McNeeley,   (1892) 

liams  17.  Hert,    (1901)    110  Fed.   Rep.   168;       J0  Yl'  Va'  W5* 

2.  Applicable  to  the  District  of  Colombia  and  Territories.  —  To  th*  Diitrtot  of 

Columbia  the  provisions  securing  the  right  of  trial  by  jury  are  applicable. 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  S.  6;  Callan  v.  Wilson,  (1888)  127  U.  8.  549. 

To  tho  Ftoplo  of  tiw  Ttrritorits  the  right  of  trial  by  jury  in  criminal  prosecutions 
is  secured. 
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Callan  t\  Wilson,  (1888)  127  U.  S.  550;  free  enjoyment  of  their  liberty,  property,  and 
Reynolds  v.  U.  S.,  (1878)  98  U.  S.  145.  See  religion/  As  the  Constitution  is  thus  made 
Leschi  v.  Territory,  (1857)  1  Wash.  Ter.  13.       applicable  to  Alaska,  the  provision  of  section 

Alaaka.-The  treaty  with  Russia  concern-       171  of  *e  ^  for  ******  **?Pt8d  hZ  Con" 

ingAtoka  dedared:  *  "  The  inhabitants  of      &jf  ?™£V  W^J^  f^TV  *  ™ 
xiu        jj  * :* «i,»ii  k~  nA™u*~A  *^  *u^       provided  "that  hereafter  in  trials  for  mis- 

th -^^f  ^^ u  7Jrt  i£  *Hv*n£LJ^  ™S  Semeanors  six  persons  shall  constitute  a  legal 

enjoyment  of  all  the  rights,  advantages,  and  .        „  rJuaunt  to  this  clause.     Rass- 

immunitiea  of  citizens  of  the  United  States;  J  J^      ^  £(1906)  197U.  5. 

and  shall  be  maintained  and  protected  in  the  "™»«*  v   ^-  «•>  \*™*#  *»•  ^-  o.  u««. 

3.   Consular   Courts.  —  Statutes  giving  consuls  criminal  jurisdiction  are  not 
invalid  for  not  preserving  to  an  accused  person  the  right  to  be  tried  by  jury. 
In  re  Ross,  (1890)  44  Fed  Rep.  185,  affirmed  (1801)  140  U.  S.  459. 

IU  "Ih  AllCkhcihalFeosectttioh8h  —  1.  Technically  Criminal  Prosecution 

—  This  amendment  relates  to  the  prosecution  of  an  accused  person  which  is 
technically  criminal  in  its  nature. 

U.  S.  t7.  Zucker,  (1896)  161  U.  8.  481.  offenses  against  the  police  regulations  for  the 

The  only  exceptions  are  crimes  and  accusa-       !■«*■«*»  "J  «*««*  against  the  vicious,  idle, 

tions  of  tnat  |£ which  at  the  time  of  the      %£*£*  2^  V£2l£  tuToe 

adoption  of  the  Constitution,  were,  by  the  dn         d  8umma;il     digp08ed  ^f,  a9  wen 

regular  course  of  the  law  and  thejestabhshed       g    the  relief  of  the  offendeVaTof  the  com- 

2.  Limited  to  Subjects  of  Indictment  under  Fifth  Amendment  —  The  f  ramers 
of  the  Constitution  doubtless  meant  to  limit  the  trial  by  jury  in  this  amendment 
to  those  persons  who  were  subject  to  indictment  or  presentment  under  the  Fifth 
Amendment 

Ex  p.  Milligan,  (1866)  4  Wall.  (U.  8.)  123. 

3.  Proceedings  for  Contempt.  —  A  person  who  violates  an  injunction  is  not 

entitled,  under  the  Constitution,  to  a  trial  by  jury.    A  court,  enforcing  obedience 

for  contempt,  is  not  executing  the  criminal  laws  of  the  land,  but  only  securing 

to  suitors  the  rights  which  it  has  adjudged  them  entitled  to. 

In  re  Debs,  (1896)  158  U.  S.  594.  See  also  U.  S.  v.  Sweeney,  (1899)  95  Fed.  Rep.  434; 
In  re  Terry,  (1889)  37  Fed.  Rep.  651. 

4.  Issue  of  Insanity.  —  There  is  no  absolute  right  to  a  trial  by  jury  of  a  pre- 
liminary question  of  the  fitness  of  the  accused  to  be  tried.  The  most  that  can 
be  inferred  from  the  common-law  authorities  is  that  the  judge  may,  if  he  have 
doubts,  call  to  his  assistance  the  aid  of  a  jury,  and  submit  the  matter  to  them, 
and  that  this  has  been  the  usual  practice.  The  mode  of  trial  is  one  which 
addresses  itself  to  the  sound  discretion  of  the  court  when  the  objection  is 
made  after  verdict  and  sentence,  and  there  is  no  reason  or  authority  for  a 
different  rule  when  the  objection  is  made  in  bar  of  a  trial. 

Youtsey  v.  U.  S.,  (C.  C.  A.  1899)  97  Fed.  Rep.  937. 

5.  Proceedings  for  Removal  of  Chinese,  —  Section  4  of  the  Chinese  Exclusion 
Act  of  1892,  providing  "  that  any  such  Chinese  person,  or  person  of  Chinese 
descent,  convicted  and  adjudged  to  be  not  lawfully  entitled  to  be  or  lfemain  in 
the  United  States,  shall  be  imprisoned  at  hard  labor  for  a  period  of  not  exceeding 
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one  year,  and  thereafter  removed  from  the  United  States  as  hereinbefore  pro- 
vided/' should  be  construed,  not  as  creating  a  criminal  offense,  but  as  prescrib- 
ing merely  a  method  of  removal,  and  requiring  certain  detention  as  an  incident. 
As  the  statute  does  not  make  provision  for  a  jury  trial,  it  cannot  be  construed 
as  creating  a  criminal  offense,  or  as  declaring  a  punishment  appropriate  thereto, 
without  rendering  it  obnoxious. 

In  re  Sing  Lee,  (1893)   54  Fed.  Rep.  337.  Imposing    hard    labor    during    detention 

See  also  U.  S.  v.  Hing  Quong  Chow,  (1892)  period.  —  So  much  of  section  4  of  the*  Act  of 
53  Fed.  Rep.  233;  In  re  Ng  Loy  Hoe,  (1892)  May  5,  1892,  known  as  the  "  Geary  Act,"  pro- 
53  Fed.  Rep.  914.  viding  for  the  imprisonment  at  hard  labor  for 

a  period  not  exceeding  one  year  of  any  Chinese 

A  proceeding  to  punish  an  alien  coming  to  person,  or  person  of  Qhinese  descent,  convicted 
this  country  from  one  country  by  banishment  and  adjudged  by  the  commissioner  to  be  not 
from  this  to  another  country,  would  seem  lawfully  entitled  to  be  or  remain  in  the  United 
to  be  a  criminal  prosecution,  which  should  States,  is  clearly  in  conflict  with  this  clause, 
conform  to  this  clause.  In  re  Man  Wong  Gee,  U.  S.  v.  Wong  Dep  Ken,  ( 1893)  57  Fed.  Rep. 
(1891)  47  Fed.  Rep.  433.  211.    See  also  In  re  Ah  Yuk,  (1893)  53  Fed. 

Rep.  781. 

6.  Deportation  of  Anarchist  Alien.  —  The  provisions  securing  the  right  of  trial 
by  jury  have  no  application  to  the  case  of  a  deportation  of  an  anarchist  alien, 
under  the  Act  of  March  3,  1903. 

U.  S.  v.  Williams,   (1904)    194  U.  S.  289. 

7.  Suspension  of  Pilot  for  Negligence. —  The  negligence  of  a  pilot,  which 
authorizes  his  suspension,  is  not  a  crime  or  criminal  proceeding  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  a  statutory  proceeding 
for  his  suspension  is  not  invalid  for  failing  to  provide  for  trial  by  jury. 

Low  v.  Pilotage  Com'ro,  (1830)  R.  M.  Charlt.  (Ga.)  302. 

IV.  Right  to  a  Speedy  Trial.  —  If  this  clause  has  any  application  to  the 

order  of  trials  of  different  indictments,  it  must  relate  to  the  time  of  trial  and 

not  to  the  place  of  trial,  and  does  not  prevent  the  removal  of  a  defendant  to 

another  district  for  trial  where  another  indictment  has  been  found  against  hin>. 

Beavers  v.  Haubert,   (1905)    198  U.  S.  86,  does  not  preclude  the  rights  of  public  justice, 

wherein   the  court  said :      "  The  right  of   a  It  cannot  be  claimed  for  one  offense  and  pre- 

speedy  trial  is  necessarily  relative.    It  is  con-  vent  arrest  for  other  offenses ;  and  removal 

sistent  with  delays  and  depends  upon  circum-  proceedings    are    but    process    for    arrest  — 

stances.    It  secures  rights  to  a  defendant.    It  means  of  bringing  a  defendant  to  a  trial." 

V.  Br  ah  Impartial  Jury  —  1.  In  General  —  A  person  called  as  a  juror 

testified  that  he  believed  that  he  had  formed  an  opinion  but  had  not  expressed 

it;  that  the  opinion  was  based  upon  evidence  not  produced  in  courts  and  that 

the  opinion  would  not  influence  his  verdict.    Upon  a  challenge  by  the  defendant, 

for  cause,  the  court  properly  overruled  the  challenge  and  permitted  him  to  be 

sworn  as  a  juror. 

Reynolds  v.  U.  S.,  (1878)  98  U.  S.  146,  as  to  the  issue  to  be  tried,  which  must  be 
wherein  the  court  said  that  a  juror,  to  be  im-  founded  on  some  evidence  and  be  more  than 
partial,  must,  to  use  the  language  of  Lord  a  mere  impression.  Upon  the  trial  of  the 
Coke,  "  be  indifferent  as  he  stands  unsworn."  issue  of  fact  raised  by  a  challenge  for  such 
To  make  out  the  existence  of  the  fact  of  par-  cause,  the  court  will  practically  be  called  upon 
tiality,  the  juror  who  is  challenged  may  be  to  determine  whether  the  nature  and  strength 
examined  on  his  voire  dire,  and  asked  any  of  the  opinion  formed  are  such  as  in  law 
questions  that  do  not  tend  to  his  infamy  or  necessarily  raise  the  presumption  of  partial- 
disgrace.  It  is  good  ground  for  such  a  chal-  ity.  The  question  thus  presented  is  one  of 
lenge  that  the  juror  has  formed  an  opinion  mixed  law  and  fact,  and  to  be  tried,  as  far 
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as  the  facts  are  concerned,  like  any  other 
issue  of  that  character,  upon  the  evidence. 
The  finding  of  the  trial  court  upon  that  issue 
ought  not  to  be  set  aside  by  a  reviewing  court, 
unless  the  error  is  manifest.  No  less  strin- 
gent rules  should  be  applied  by  the  review- 
ing court  in  such  a  case  tiian  those  which 
govern  in  the  consideration  of  motions  for 


new  trial,  because  the  verdict  is  against  the 
evidence.  It  must  be  made  clearly  to  appear 
that  upon  the  evidence  the  court  ought  to 
have  found  that  the  juror  had  formed  such  an 
opinion  that  he  could  not  in  law  be  deemed 
impartial.  The  case  must  be  one  in  which 
it  is  manifest  the  law  left  nothing  to  the 
"  conscience  or  discretion  "  of  the  court. 


2.  Common-law  Jury  of  Twelve  Persona.  —  A  jury  composed,  as  at  common 

law,  of  twelve  jurors,  was  intended  by  this  amendment 

prosecutions,  is  to  be  taken  as  a  declaration 
of  what  those  rules  were,  and  is  to  be  re- 
ferred to  the  anxiety  of  the  people  of  the 
states  to  have  in  the  supreme  law  of  the  land, 
and  so  far  as  the  agencies  of  the  general  gov- 
ernment were  concerned,  a  full  and  distinct 
recognition  of  those  rules,  as  involving  the  ' 
fundamental  rights  of  life,  liberty,  and  prop- 
erty.   Callan  v.  Wilson,  (1888)  127  U.  S.  550. 


Maxwell  v.  Dow,  (1900)  176  U.  S.  586; 
Thompson  v.  Utah,   (1898)    170  b.  S.  349. 

Constitutional  provisions  aiming  to  pre- 
serve to  the  citizens  of  the  United  States 
the  right  of  trial  by  jury  have  reference  to 
that  right  as  it  existed  at  the  time  of  the 
adoption  of  such  constitutional  guaranty. 
This  amendment  to  the  Constitution  must  be 
construed  with  reference  to  the  common- law 
right  to  a  jury  trial  as  the  same  existed  at 
the  time  of  its  adoption  as  a  part  of  the 
Federal  Constitution.  West  v.  Gammon,  (C. 
C.  A.   1899)    98  Fed.  Rep.  427. 

As  the  guaranty  of  a  trial  by  jury  in  the 
third  article  implied  a  trial  in  that  mode  and 
according  to  the  settled  rules  of  the  common 
law,  the  enumeration,  in  the  Sixth  Amend- 
ment, of  the  rights  of  the  accused  in  criminal 


The  Act  of  Congress  enacting  a  code  for 
Alaska,  providing  "that  hereafter  in  trials 
for  misdemeanors  six  persons  shall  constitute 
a  legal  jury,"  was  held  to  be  invalid  in  de- 
priving persons  accused  in  Alaska  of  a  right 
to  trial  by  jury  by  a  common-law  jury,  as 
Alaska  was  incorporated  as  a  part  of  the 
United  States.  Rassmussen  17.  U.  S.,  (1905) 
197  U.  S.  518. 


3.  Limited   to   Petit   Juries.  —  This  provision  distinctly  means  a  criminal 

prosecution  against  a  person  who  is  accused,  and  who  is  to  be  tried  by  a  petit 

jury.     A  criminal  prosecution  under  Article  VI.  of  the  amendments  is  much 

narrower  than  a  "  criminal  case  "  under  Article  V.  of  the  amendments.     It  is 

entirely  consistent  with  the  language  of  Article  V.,  that  the  privilege  of  not 

being  a  witness  against  himself  is  to  be  exercised  in  a  proceeding  before  a 

grand  jury. 

ington,  sworn  and  charged  to  inquire  of  all 
offenses  against  the  laws  of  the  United  States, 
committed  within  the  northern  division  of 
the  district  of  Washington,"  in  the  averment 
that  the  grand  jury  has  been  called  and  sum- 
moned for  the  northern  division  of  the  dis- 
trict of  Washington  cannot  be  considered  a 
technical  or  verbal  error.  The  Constitution 
gives  an  accused  the  right  to  be  tried  by  a  jury 
of  the  judicial  district.  U.S.  t>.  Dixon,  (1890) 
44  Fed.  Rep.  401.  But  in  U.  S.  v.  Wan  Lee, 
(1890)  44  Fed.  Rep.  707,  it  was  held  that 
such  an  indictment  was  valid.  The  proceed- 
ings of  the  grand  juries  are  not  void  even 
though  the  court  should  have  erred  in  so 
interpreting  the  law  as  to  restrain  them  from 
inquiring  of  offenses  committed  elsewhere  in 
the  district  than  within  the  division  from 
which  they  were  drawn. 


Gounselman  v.  Hitchcock,  (1892)  142  U.  S. 
563.  See  U.  S.  v.  Ayres,  (1891)  46  Fed.  Rep. 
651. 

Indictment  found  by  grand  jurors  for  the 
division  of  a  district.  —  The  Act  of  April  5, 
1890,  entitled  "  An  Act  to  provide  for  the  time 
and  place  to  hold  terms  of  the  United  States 
courts  in  the  State  of  Washington,"  provides 
in  the  first  section  that  "  the  State  of  Wash- 
ington shall  constitute  one  judicial  district," 
and  in  the  third  section  provides  "  that  for 
the  purpose  of  holding  terms  by  the  District 
Court  said  district  shall  be  divided  into  four 
divisions,  to  be  known  as  the  '  Eastern,' 
'  Southern/  *  Northern/  and  '  Western '  divi- 
sions." An  indictment  found  "by  the  grand 
jurors  of  the  United  States  of  America  for 
the  northern  division  of  the  district  of  Wash- 


4.  Questions  of  Law  for  the  Court.  —  Under  the  Constitution  of  the  United 

States,  juries,  in  criminal  trials,  have  not  the  right  to  decide  any  question  of 

law;  and  if  they  render  a  general  verdict,  their  duty  and  their  oath  require 

them  to  apply  to  the  facts,  as  they  may  find  them,  the  law  given  to  them  by 

the  court 
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U.  8.  v.  Morris,  (1851)  1  Curt.  (U.  S.)  23, 
26  Fed.  Cas.  No.  15,815. 

Where  the  facts  are  all  considered,  or 
where  they  are  proved  and  uncontradicted  by 
evidence,  it  has  always  been  the  practice  of 
the  courts  to  take  the  case  from  the  jury 
and  decide  it  as  a  question  of  law.  U.  S. 
v.  Anthony,  (1873)  11  Blatchf.  (U.  S.)  200, 
24  Fed.  Cas.  No.  14,459. 

Story,  J.,  in  U.  S.  v.  Battiste,  (1835)  2 
Sumn.  (U.  S.)  240,  24  Fed.  Cas.  14,545,  said: 
M  Before  I  proceed  to  the  merits  of  this  case, 
I  wish  to  say  a  few  words  upon  a  point,  sug- 
gested by  the  argument  of  the  learned  counsel 
for  the  prisoner,  upon  which  I  have  had  a 
decided  opinion  during  my  whole  professional 
life.  It  is,  that  in  criminal  cases,  and  espe- 
cially in  capital  cases,  the  jury  are  the  judges 
ot  the  law,  as  well  as  of  the  fact.  My  opinion 
is,  that  the  jury  are  no  more  judges  of  the 
law  in  a  capital  or  other  criminal  case,  upon 
the  plea  of  not  guilty,  than  they  are  in  every 
civil  case  tried  upon  the  general  issue.  In 
each  of  these  cases  their  verdict,  when  {gen- 
eral, is  necessarily  compounded  of  law  and  of 
fact,  and  includes  both.  In  each  they  must 
necessarily  determine  the  law,  as  well  as  the 
fact.  In  each  they  have  the  physical  power 
to  disregard  the  law  as  laid  down  to  them 
bv  the  court.  But  I  deny  that  in  any  case, 
civil  or  criminal,  they  have  the  moral  right 
to  decide  the  law  according  to  their  own 
notions,  or  pleasure.  On  the  contrary,  I  hold 
it  the  most  sacred  constitutional  right  of 
every  party  accused  of  a  crime,  that  the  jury 
should  respond  as  to  the  facts  and  the  court 


as  to  the  law.  It  is  the  duty  of  the  court  to 
instruct  the  jury  as  to  the  law,  and  it  is  the 
duty  of  the  jury  to  follow  the  law  as  it  is 
laid  down  by  the  court.  This  is  the  right  of 
every  citizen  and  it  is  his  only  protection. 
If  the  jury  were  at  liberty  to  settle  the  law 
for  themselves  the  effect  would  be,  not  only 
that  the  law  itself  would  be  most  uncertain, 
from  the  different  views  which  different  juries 
might  take  of  it;  but  in  case  of  error,  there 
would  be  no  remedy  or  redress  by  the  injured 
party,  for  the  court  would  not  have  any  right 
to  review  the  law  as  it  had  been  settled  by 
the  jury.  Indeed,  it  would  be  almost  im- 
practicable to  ascertain  what  the  law,  as 
settled  by  the  jury,  actually  was.  On  the 
contrary,  if  the  court  should  err  in  laying 
down  the  law  to  the  jury,  there  is  an  ade- 
quate remedy  for  the  injured  party  by  a  mo- 
tion for  a  new  trial,  or  a  writ  of  error,  as 
the  nature  of  the  jurisdiction  of  the  particu- 
lar court  may  require.  Every  person  accused 
as  a  criminal  has  a  right  to  be  tried  accord- 
ing to  the  law  of  the  land,  the  fixed  law  of 
the  land;  and  not  by  the  law  as  a  jury  may 
understand  it,  or  choose,  from  wantonness, 
or  ignorance,  or  accidental  mistake,  to  in- 
terpret it.  If  I  thought  that  the  jury  were 
the  proper  judges  of  the  law  in  criminal  cases, 
I  should  hold  it  my  duty  to  abstain  from  the 
responsibility  of  stating  the  law  to  them  upon 
any  such  trial.  But,  believing  as  I  do,  that 
every  citizen  has  a  right  to  be  tried  by  the 
law,  and  according  to  the  law;  that  it  is  his 
privilege  and  truest  shield  against  oppression 
and  wrong;  I  feel  it  my  duty  to  state  my 
views  fully  and  openly  on  the  present  occa- 
sion." 


Directing  a  Verdict  of  Guilty,  —  An  accused  person  has  not  had  a  trial  by  an  im- 
partial jury  within  the  meaning  of  the  Constitution  in  a  case  where  the  court 
has  directed  the  jury,  without  deliberation,  to  find  him  guilty.  There  can, 
within  the  meaning  of  the  Constitution,  be  no  trial  of  a  cause  by  a  jury  unless 
the  jury  deliberates  upon  and  determines  it.  It  is  doubtless  true  that,  in  a 
certain  sense  and  to  a  limited  extent^  this  doctrine  makes  the  jury  the  judges, 
in  criminal  cases,  of  both  law  and  fact;  but  this  is  the  necessary  result  of  the 
jury  system,  so  long  as  the  absolute  right  of  the  jury  to  find  a  general  verdict 
exists,  for  a  general  verdict  necessarily  covers  both  the  law  and  the  fact,  and 
efcibodies  a  decision  based  upon  and  growing  out  of  both. 

U.  6.  r.  Taylor,  (1882)  11  Fed.  Rep.  471. 

5.  Effect  of  Plea  of  Guilty.  —  Upon  a  plea  of  guilty  no  issue  of  fact  i3  pre- 
sented for. trial  by  jury, 

by  jury  existed  only  in  cases  where  the  ac- 
cused had  made  by  his  plea  an  issue  properly 
triable  by  a  jury.  Should  the  accused  see 
fit  to  plead  guilty,  and  thus  raise  no  issue, 
there  was  no  necessity  for  a  trial." 


West  v.  Gammon,  (C.  C.  A.  1899)  98  Fed. 
Rep.  428,  wherein  the  court  said:  "An  ex- 
amination of  the  earliest  writers  on  criminal 
law  will  show  that  at  the  common  law,  as  it 
stood  at  the  time  of  the  adoption  of  the 
amendment  in  question,  the  right  to  a  trial 


VI  "District  Wherein  the  Ceixe  Shall  Have  Beeh  Committed"  — 
1.  In  General. —  The  locality  in  which  an  offense  is  charged  to  have  been  com- 
mitted determines  the  place  and  court  of  trial. 
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Beavers  v.  Henkel,  (1904)  194  U.  S.  83.  thereon,  or  at  which  it  is  caused  to  be  de- 

It  is  manifestly  the  purpose  of  this  amend-      ,irjred l*,™11  *°  *e  ^J80"  *?  wbom  *  is 
•™* -~™~    *S1. ^u;™   *!TJ!L!^JTr*^      addressed,"  must  be  construed  in  connection 

^VoH„  oV^  with  this  clause  and  section  2  of  article  111. 

accused  in  all  criminal  prosecutions  the  right         f  th    ^y^  and  the  cl  ^  t 

to  a  speedy  and  public  trial  by  an  impartial  V*   tt ^~V_T  ™?J3 i  «*«•*«!»  *«  k-  ™.£Tl 

jury  in  the  state  and  district  wherein  the  ^^^^STft^JKS!  £  ^?T 

crime  has  been  committed.    West  v.  Gammon,  ?"**  "*  tf:,ed  for  ^•1?fflfe  of  ?b*ch  h! 

in   pa    iaoo\  oft  i?I)i   Po«  A97     V"*""UWI'  is  charged,  in  a  court  held  in  a  state  and 

(C.  C.  A.  1899)  98  Fed.  Rep.  427.  district   other   than   the  state   and   district 

Sending  nonmailable  matter  through  the  in  which  the  crime  was  committed,  should 

mail.  —  Section  3894,  R.  8.,  as  amended,  pro-  not  be  enforced.    U.  8.  v.  Conrad,  (1894)  59 

viding  in   part  that  "any  person   violating  Fed.  Rep.  468. 
any  of  the  provisions  of  this  section  may  be 

proceeded  against  by  information  or  indict-  The  prosecution  of  Jefferson  Davis  could 
ment  and  tried  and  punished,  either  in  the  only  take  place  in  some  one  of  the  states 
district  at  which  the  unlawful  publication  or  districts  in  which  he  in  person  corn- 
was  mailed  or  to  which  it  is  carried  by  mitted  the  offense  with  which  he  might  be 
mail  for  delivery  according  to  the  direction  charged.     (1866)  11  Op.  Atty.-Gen.  412. 

2.  Jurors  Residents  of  the  District  —  A  defendant  in  a  criminal  case  cannot 
require  that  a  jury  for  his  trial  shall  be  made  up  of  persons  coming  from  every 
neighborhood  in  the  district,  but  only  that  the  jurors  shall  be  residents  of  the 
district 

U.  S.  t>.  Peuschel,  (1902)  116  Fed.  Rep.  646.  alike.     U.  S.  v.  Ayres,  (1891)   46  Fed.  Rep. 

This   provision   was   intended   to   fix   the  ^overrul^  a  motion  to  quash  an  indict- 

„_J-!.Jl    i£.Ii    J7:*i!:«    lu?  u    SI    ^!Li™  ment  on  the  ground  that  the  grand  jury 

maximum    limit    within    which    the    citizen  ju„i-2„  „«j  ^f;,^:«„  *u»  onmA  „,„„  ««*  1 

charged    with    a   criminal    offense    could   be  J1"*"*  an*  ?*uramS  the  same  was  not  a 

"  e  "t     .   **»  »*«««*«    vu«uoc    v*™^    *~  \egal  grand   jury,   for  the   reason   that  the 

l»r  ^  Vr.^~nltV&  *$£      vSire  i»ued  Vthe  court  directed  that  the 

rt^  ^! i™ ™JT  "SEELS  £J f£t  teqnMU,  numter  of   the   juror*   should   be 

that  the  jury  must  be  summoned  from  the  „„IL««^««j  *»««,  «  ^^-„;„  JL,*:««  «..  ^:„:„:^« 

entire  district,   regardless  of  its  extent,  or  8""™^ 'rom  a  certoin  portion  or  division 

1*  ViL   C~i  J?  LZa   -J~*L*1  *w   «™!m   k!  Part  °*  tn«  district,  based  on  a  supposed  ap- 

of  the  burden  and   expense  that  would  be  ^ication  0f  this  clause, 

thus  caused  to  the  government  and  the  jurors  f»"-«"«"  «*      "  *-  •««• 

3.  Effect  of  Transfer  of  Counties.  —  The  transfer  of  counties  from  one  district 
to  another  cannot  affect  prosecutions  for  offenses  theretofore  committed,  except 
such  as  were  committed  in  the  transferred  counties. 

U.  S.  v.  Peuschel,  (1902)  116  Fed.  Rep.  646. 

4.  "  District  Shall  Have  Been  Previously  Ascertained  by  Law/'  —  The  second 
section  of  Article  III.  provides,  in  respect  to  crimes  committed  in  the  states, 
that  the  trial  by  jury  shall  be  had  within  the  state  where  the  crime  was  com- 
mitted. This  amendment  adds  the  further  guaranty,  in  respect  to  the  place  of 
trial,  that  the  district  shall  have  been  previously  ascertained  by  law,  leaving 
the  trial  of  offenses  not  committed  within  any  state,  to  be  controlled  by  the 
second  section  of  Article  III.  The  requirement  in  the  latter  section  is  that  the 
trial  "  shall  be  at  such  place  or  places  as  the  Congress  may  by  law  have  directed.*' 

Cook  v.  U.  S.,  (1891)  138  U.  8.  181. 

TIL  Eight  to  Be  Ivfobhed  of  Nattoi  of  Accusation  —  1.  Affirmation  of 
Principles  of  Common  Law.  —  This  is  a  reaffirmation  of  the  essential  principles 
of  the  common  law,  but  puts  it  beyond  the  power  of  either  Congress  or  the  courts 
to  abrogate  them.  It  follows,  as  a  matter  of  course,  that  the  effect  of  this 
provision  commences  with  the  statutes  fixing  or  declaring  offenses,  and,  as  to 
them,  insures  the  general  rule  of  the  common  law  that  they  are  not  to  be 
construed  to  embrace  offenses  which  are  not  within  their  intention  and  terms. 
This  does  'not  mean  that  all  the  elements  of  a  crime  must  be  set  out  in  the 
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statute  on  which  the  prosecutor  relies,  nor  that  the  statute  may  not  create  an 
offense  by  the  use  of  inapt  or  imperfect  phraseology,  but  they  must  be  in  some 
way  declared  by  the  legislative  power,  and  cannot  be  constructed  by  the  courts 
from  any  supposed  intention  of  the  legislature  which  the  statute  fails  to  state. 
U.  S.  v.  Potter,  (1892)  56  Fed.  Rep.  88. 

2.  Application  to  Preliminary  Proceedings.  —  This  provision  applies  as  well 
to  the  preliminary  proceedings  for  arrest,  before  indictment  as  to  the  indict- 
ment itself. 

Matter  of  Coleman,  (1879)  15  Blatchf.  (U.  S.)  406,  6  Fed.  Cas.  No.  2,080. 

3.  Indictment  Must  Set  Ont  Particular! —  a.  In  General.  —  Under  a  statute 
which  provides  for  the  punishment  of  those  who  conspire  "  to  injure,  oppress, 
threaten,  or  intimidate  any  citizen  with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privilege  granted  or  secured  to  him 
by  the  Constitution  or  laws  of  the  United  States,"  an  indictment  which,  in 
substance,  charges  that  the  intent  of  the  accused  was  to  hinder  and  prevent 
citizens  in  the  free  exercise  and  enjoyment  of  "  every,  each,  all,  and  singular  " 
the  rights  granted  them  by  the  Constitution,  with  no  specification  of  any 
particular  right,  is  too  vague  and  general. 


U.  S.  t?.  Cruickshank,  (1875)  92  U.  S.  557, 
wherein  the  court  said:  "In  criminal  cases 
prosecuted  under  the  laws  of  the  United 
States,  the  accused  has  the  constitutional 
right  *  to  be  informed  of  the  nature  and  cause 
of  the  accusation.'  Amend.  VI.  In  U.  S.  v. 
Mills,  (1833)  7  Pet.  (U.  S.)  142,  this  was 
construed  to  mean,  that  the  indictment  must 
set  forth  the  offense  '  with  clearness  and  all 
necessary  certainty,  to  apprise  the  accused 
of  the  crime  with  which  he  stands  charged;' 
and  in  U.  S.  t?.  Cook,  (1872)  17  Wall. 
( U.  S. )  174,  that  '  every  ingredient  of  which 
the  offense  is  composed  must  be  accurately 
and  clearly  alleged.'  It  is  an  elementary 
principle  of  criminal  pleading,  that  where  the 
definition  of  an  offense,  whether  it  be  at  com- 
mon law  or  by  statute,  *  includes  generic 
terms,  it  is  not  sufficient  that  the  indictment 
shall  charge  the  offense  in  the  same  generic 
terms  as  in  the  definition;  but  it  muBt  state 
the  species  —  it  must  descend  to  particulars.'  " 
Affirming  U.  S.  v.  Cruikshank,  (1874)  1 
Woods  (U.  S.)  308,  25  Fed.  Cas.  No.  14,897. 

In  order  properly  to  inform  the  accused 
of  the  "  nature  and  cause  of  the  accusation," 
within  the  meaning  of  the  Constitution  and 
of  the  rules  of  the  common  law,  not  only 
must  all  the  elements  of  the  offense  be  stated 
in  the  indictment,  but  they  must  also  be 
stated  with  clearness  and  certainty,  and  with 
a  sufficient  degree  of  particularity  to  identify 
the  transaction  to  which  the  indictment  re- 
lates as  to  place,  persons,  things,  and  other 
details.  The  accused  must  receive  sufficient 
information  to  enable  him  reasonably  to  un- 
derstand, not  only  the  nature  of  the  offense, 
but  the  particular  act  or  acts  touching  which 
be  must  be  prepared  with  his  proof;  and  when 
his  liberty  and  perhaps  his  life  are  at  stake, 
he  is  not  to  be  left  so  scantily  informed  as 


to  cause  him  to  rest  his  defense  upon  the 
hypothesis  that  he  is  charged  with  a  certain 
act  or  series  of  acts,  with  the  hazard  of  being 
surprised  by  proofs  on  the  part  of  the  prose- 
cution of  an  entirely  different  act  or  series 
of  acts,  at  least  so  far  as  such  surprise  can 
be  avoided  by  reasonable  particularity  and 
fulness  of  description  of  the  alleged  offense. 
U.  S.  v.  Potter,  (1892)  56  Fed.  Rep.  89. 

BUI  of  particular!  of  matter  not  proper  to 
set  out  in  indictment. — The  doctrine  to  be 
deduced  from  the  American  cases  is  that  the 
constitutional  right  of  the  defendant  to  be 
informed  of  the  nature  and  the  cause  of  the 
accusation  against  him  entitles  him  to  insist, 
at  the  outset,  by  demurrer  or  by  motion  to 
quash,  and,  after  verdict,  by  motion  in  arrest 
of  judgment,  that  the  indictment  shall  ap- 
prise him  of  the  crime  charged,  with  reason- 
able certainty,  that  he  can  make  his  defense 
and  protect  himself  after  judgment  against 
another  prosecution  for  the  same  offense; 
that  this  right  is  not  infringed  by  the  omis- 
sion from  the  indictment  of  indecent  and  ob- 
scene matter,  alleged  as  not  proper  to  be 
spread  upon  the  records  of  the  court,  pro- 
vided the  crime  charged,  however  general  the 
language  used,  is  yet  so  described  as  reason- 
ably to  inform  the  accused  of  the  nature  of 
the  charge  sought  to  be  established  against 
him ;  and  that,  in  such  case,  the  accused  may 
apply  to  the  court  before  the  trial  is  entered 
upon  for  a  bill  of  particulars,  showing  what 
parts  of  the  paper  would  be  relied  on  by  the 
prosecution  as  being  obscene,  lewd,  and  lasci- 
vious, which  motion  will  be  granted  or  re- 
fused, as  the  court,  in  the  exercise  of  a  sound 
legal  discretion,  may  find  necessary  to  the 
ends  of  justice.  Rosen  v.  U.  S.,  (1896)  161 
U.  S.  40. 
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6.  Not  Sufficient  to  Foixow  Language  of  Statute.  —  In  prosecutions 
for  offenses  against  the  laws  of  the  United  States,  an  indictment  in  which  the 
charging  part  follows  the  language  of  the  statute  upon  which  it  is  founded  is 
not  sufficient,  unless  such  words  indicate  the  acts  constituting  the  offense. 
Every  defendant  in  a  criminal  case  has  a  constitutional  right  to  be  informed 
by  the  indictment  of  the  nature  and  cause  of  the  accusation  against  him,  and 
the  cause  must  be  stated  with  such  particularity  as  to  indicate  clearly  the 
facts  to  be  proven  on  the  trial. 

U.  S.  v.  Trumbull,  (1891)  46  Fed.  Rep.  766. 

c.  Overt  Act  of  Tbeason  Must  Be  Alleged.  —  This  clause  secures  to 
one  accused  of  treason  such  information  as  will  enable  him  to  prepare  for  his 
defense.  It  would  not  be  sufficient  for  an  indictment  to  allege  generally  that 
the  accused  had  levied  war  against  the  United  States,  but  the  charge  must  be 
more  particularly  specified  by  laying  what  is  termed  an  overt  act  by  levying  war. 

U.  S.  v.  Burr,  (1807)  25  Fed.  Cas.  No.  14,603. 

4.  Furnishing  Copy  of  Indictment.  —  There  is  no  general  obligation  on  the 
part  of  the  government  to  furnish  copies  of  indictments  to  defendants.  "  The 
object  of  the  constitutional  provision  was  merely  to  secure  those  rights  which 
by  the  ancient  rules  of  the  common  law  had  been  denied  to  them ;  but  it  was 
not  contemplated  that  this  should  be  done  at  the  expense  of  the  government. 
We  have  no  doubt,  however,  of  the  power  of  the  court  to  order  a  copy  of  the 
indictment  to  be  furnished  upon  the  request  of  the  defendant,  and  at  the  expense 
of  the  government ;  and,  when  such  order  is  made,  the  clerk  is  entitled  to  his  fee 
for  the  copy." 

U.  S.  t>.  Van  Duzee,  (1891)  140  U.  S.  173. 

VIII.  Right  to  Be  Coitfbonted  with  Witnesses  —  1.  The  Bight  Is  Without 
Exception. —  The  accused  shall  enjoy  the  right  to  be  confronted  with  the  wit- 
nesses against  him,  not  if  they  can  be  produced,  nor  if  they  be  within  the 
jurisdiction,  but  "absolutely  and  on  all  occasions. 

U.  S.  t>.  Angell,  (1881)  11  Fed.  Rep.  43. 

2.  Mutual  Bight  of  the  Government. —  This  right  must  be  mutual,  and  exist 
on  the  part  of  the  government 

U.  S.  v.  Angell,  (1881)  11  Fed.  Rep.  43. 

3.  In  Action  to  Recover  Value  of  Forfeited  Merchandise.  —  This  constitutional 
right  is  not  infringed  by  permitting  a  deposition  of  a  living  witness  to  be  read 
in  an  action  brought  to  recover  the  value  of  merchandise  forfeited  to  the 
United  States,  by  reason  of  acts  in  violation  of  law. 

U.   S.  v.  Zucker,    (1896)    161   U.   S.   480,  facts  entitling  the  plaintiff  in  a  proceeding 

wherein  the  court  said  that  this  provision  has  in  a  court  of  the  United  States,  even  if  the 

no   reference   to   any   proceeding   "which    is  plaintiff  be  the  government,  to  a  judgment 

not  directly  against  a  person  who  is  accused,  for  money  only,  and  not  to  a  judgment  which 

and  upon  whom  a  fine  or  imprisonment,  or  directly  involves  the  personal  safety  of  the 

both,  may  be  imposed.    A  witness  who  proves  defendant,  is  not,  within  the  meaning  of  the 
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Sixth  Amendment,  a  witness  against  an  '  ac-  by  the  statutes  regulating  the  mode  in  which 

cused'   in  a  criminal  prosecution;   and   his  depositions  to  be  used  in  the  courts  of  the 

evidence  may  be  brought  before  the  jury,  in  United  States  may  be  taken." 
the  form  of  a  deposition,  taken  as  prescribed 

4.  Judgment  of  Conviction  of  Larceny,  etc.,  as  Evidence  Against  Receiver.  — 

So  much  of  a  statute  as  declares  that  the  judgment  of  conviction  against  the 
principal  felons  shall  be  evidence  in  the  prosecution  against  the  receiver  that 
the  property  of  the  United  States  alleged  to  have  been  embezzled,  stolen,  or 
purloined  had  been  embezzled,  stolen,  or  purloined  is  in  violation  of  this 
clause. 

Kirby  v.  U.  S.,  (1899)  174  U.  S.  61. 

5.  View  of  Premises  by  Jury  in  Absence  of  Aoonsed.  —  A  view  by  the  jury  of 
the  premises  where  an  offense  is  alleged  to  have  been  committed,  without  the 
consent  and  acquiescence  of  the  accused,  without  the  presence  of  the  accused  and 
his  counsel,  and  without  the  presence  of  the  court,  is  not  objectionable  when 
taken  by  consent  of  the  accused. 

Price  v.  U.  S.,  (1899)  14  App.  Cas.  (D.  C.)  404. 

6.  Dying  Declarations.  —  The  admission  of  dying  declarations  is  an  exception 
to  this  rule.  This  exception  was  well  established  long  before  the  adoption  of 
the  Constitution,  and  was  not  intended  to  be  abrogated. 

Kirby  v.  U.  S.,  (1899)  174  U.  S.  61.     See  also  Robertson  v.  Baldwin,  (1897)  IC6  U.  S.  281. 

7.  Testimony  upon  Former  Trial — a.  Of  Witness  Since  Deceased —  (1) 
In  General.  —  This  provision  is  not  infringed  by  permitting  the  testimony  of  a 
witness  sworn  upon  a  former  trial  to  be  read  against  the  accused,  when  a  copy 
of  the  stenographic  report  of  the  former  testimony  is  supported  by  the  oath 
of  the  stenographer  that  it  is  a  correct  transcript  of  his  notes  and  of  the  testi- 
mony of  the  deceased  witness. 

Mattox  v.  U.   S.,    (1895)    156  U.   S.  240,  ing  the  recollection  and  sifting  the  conscience 

wherein  the  court  said :     "  The  primary  ob-  of  the  witness,  but  of  compelling  him  to  stand 

ject  of  the  constitutional  provision  in  ques-  face  to  face  with  the  jury  in  order  that  they 

tion  was  to  prevent  depositions  or  ex  parte  may  look  at  him,  and  judge  by  his  demeanor 

affidavits,  such  as  were  sometimes  admitted  upon  the  stand  and  the  manner  in  which  he 

in  civil  cases,  being  used  against  the  prisoner  gives  his  testimony  "whether  he  is  worthy  of 

in  lieu  of  a  personal  examination  and  cross-  belief."  See  also  Robertson  v.  Baldwin,  (1897)x 

examination  of  the  witness  in  which  the  ac-  165  U.  S.  281. 
cused  has  an  opportunity,  not  only  of  test- 

(2)  Statement  or  Deposition  Taken  on  Preliminary  Examination.  —  The 
admission  in  evidence  of  a  statement  or  deposition  of  a  codefendan^  taken  at 
the  examining  trial  before  a  commissioner,  which,  if  accepted  by  the  jury 
as  true,  was  sufficient  to  establish  the  guilt  of  some  if  not  all  of  the  accused, 
was  held  to  be  in  violation  of  the  constitutional  right  of  defendants  to  be 
confronted  with  witnesses  against  them  when  it  did  not  appear  that  the 
codefendant  was  absent  from  the  trial  by  the  suggestion,  procurement,  or  act 
of  the  accused,  but,  on  the  contrary,  his  absence  was  manifestly  due  to  the 
negligence  of  the  officers  of  the  government. 

Motes  r.  U.  S.,  (1900)   178  U.  S.  471.  At  the  preliminary  examination  a  witness, 

since   deceased,   testified   in   relation   to   the 

A  person  was  arrested  and  taken  before  the       offense.     The  accused  was  present,  and  his 

proper  officer,  charged  with  robbing  the  mail.       counsel    cross-examined    the    witness.     Wit' 
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nesses  were  permitted  to  prove,  on  the  trial  cient  in  such  case  to  prove  substantially  all 
before  a  jury,  under  an  indictment  found  for  that  the  deceased  witness  testified  upon  a 
the  same  offense,  what  the  deceased  witness  particular  subject  of  inquiry.  U.  S.  v.  Ma- 
testified  at  the  preliminary  examination.  The  comb,  (1851)  5  McLean  (U.  6.)  286,  26  Fed. 
rules  of  evidence  in  civil  and  criminal  cases  Cas.  No.  15,702. 
in  this  particular  are  the  same.    It  is  suffi- 

6.  Witness  Absent  by  Pbocubement  of  Defendant.  —  When  a  witness 
had  testified  on  a  former  trial  for  the  same  offense,  and  enough  has  been 
proven  to  cast  the  burden  upon  the  accused  of  showing  that  he  has  not  been 
instrumental  in  concealing  or  keeping  the  witness  away,  and  of  accounting  for 
the  absence  of  the  witness  if  he  would,  or  of  denying  under  oath  that  he  has 
kept  the  witness  away,  the  court  may  allow  evidence  to  be  introduced  to  prove 
what  was  sworn  to  by  the  witness  on  the  former  triaL 

Reynolds  t;.  U.  S.,  (1878)  98  U.  S.  160,  in  legitimate  consequences  of  his  own  wrongful 
which  case  the  court  said:  "The  Constitu-  acts.  It  grants  him  the  privilege  of  being 
tion  gives  the  accused  the  right  to  a  trial  confronted  with  the  witnesses  against  him; 
at  which  he  should  be  confronted  with  the  but  if  he  voluntarily  keeps  the  witnesses 
witnesses  against  him;  but  if  a  witness  is  away,  he  cannot  insist  on  his  privilege.  If, 
absent  by  his  own  wrongful  procurement,  he  therefore,  when  absent  by  his  procurement, 
cannot  complain  if  competent  evidence  is  tneir  evidence  is  supplied  in  some  lawful  way, 
admitted  to  supply  the  place  of  that  which  he  is  in  no  condition  to  assert  that  his  con- 
he  had  kept  away.  The  Constitution  does  stitutional  rights  have  been  violated." 
not  guarantee  an  accused  person  against  the 

8.  Waiver  of  Bight.— A  defendant,  indicted  for  a  misdemeanor,  can  waive 
the  right  to  be  confronted  with  the  witnesses  against  him,  and  an  admission 
that  the  witnesses  named  in  an  affidavit,  offered  by  the  prosecuting  attorney 
in  support  of  a  motion  for  continuance,  would,  if  present  in  court,  testify  to 
the  facts  set  forth  in  the  affidavit,  whereupon  the  court  refused  to  continue  the  , 
case,  is  a  waiver  of  such  right,  and  the  affidavit  may  be  read  in  evidence. 

U.  S.  v.  Sacramento,  (1875)  2  Mont.  241. 

IX  Compulsory  Process  fob  Obtaihing  Witwesses  —  1.  At  the  Expense  of 
United  States  for  Poor  Defendant.  —  It  is  the  duty  of  the  court,  on  the  application 
of  a  prisoner,  to  send  for  witnesses,  wherever  they  may  be  had,  within  the 
jurisdiction  of  the  court,  and  at  the  expense  of  the  United  States  government, 
if  the  prisoner  proves  that  he  is  poor,  and  unable  to  bear  the  expense  himself. 

U.  S.  v.  Kenneally,  (1870)  5  Bias.  (U.  S.)  122,  26  Fed.  Cas.  No.  15,522. 

2.  Bight  to  Attendance  of  Members  of  Congress.  —  Upon  an  application  to  the 
court  by 'the  defendant  for  a  letter  to  be  addressed  by  the  court  to  several 
members  of  Congress  (Congress  being  in  session)  requesting  their  attendance  as 
witnesses  on  his  behalf,  the  court,  per  Chase,  J.,  said :  "  The  Constitution  gives 
to  every  man,  charged  with  an  offense,  the  benefit  of  compulsory  process,  to 
secure  the  attendance  of  his  witnesses.  I  do  not  know  of  any  privilege  to 
exempt  members  of  Congress  from  the  service,  or  the  obligations,  of  a  subpoena, 
in  such  cases.  I  will  not  sign  any  letter  of  the  kind  proposed.  If,  upon  service 
of  a  subpoena,  the  members  of  Congress  do  not  attend,  a  different  question 
may  arise;  and  it  will  then  be  time  enough  to  decide  whether  an  attachment 
ought,  or  ought  not,  to  issue.  It  is  not.  a  necessary  consequence  of  non- 
attendance,  after  the  service  of  a  subpoena,  that  an  attachment  shall  issue. 
A  satisfactory  reason  may  appear  to  tho  court  to  justify  or  excuse  it." 

U.  S.  v.  Cooper,  (1800)  4  Dall.  (U.  S,)  341. 
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AMENDMENT  VII. 

"  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

I.  To  What  Courts  Applicable,  336. 

1.  Not  Applicable  to  Actions  in  State  Courts,  336. 

2.  Applicable  to  Territorial  Courts*  336. 

3.  Applicable  to  Courts  of  District  of  Columbia,  337. 

II.  Congress  Without  Power  to  Deprive  of  Right,  337. 

III.  Government  Bound  by  the  Provision,  337. 

IV.  In  Suits  at  Common  Law,  337. 

1.  Applicable  to  Rights  and  Remedies  Peculiarly  Legal,  337. 

2.  Contradistinction  to  Equity  and  Admiralty  Jurisprudence,  337. 

3.  Matters  of  Fact  in  Equity  Proceedings,  338. 

0.  In  General,  338. 

b.  Chancery  Power  to  Summon  a  Jury,  338. 

4.  Adequate  Remedy  at  Law,  339. 

5.  Suits  Against  the  Government,  339. 

6.  Claim  Against  Municipal  Corporation,  339. 

7.  Proceedings  in  Rem  for  Forfeiture,  140. 

8.  Seizures  on  Land  under  the  Re?>enue  Laws,  34a  ' 

9.  Information  for  Enforcement  of  Penalty,  340. 

10.  Condemnation  Proceedings,  340. 

11.  For  Possession  of  Real  Estate,  140. 

12.  Ascertaining  Value  of  Land  and  Improvements  in  Ejectment,  341. 

13.  Action  in  Tort  Against  a  Receiver,  341. 

14.  Suit  by  Receiver  to  Recover  Balance  Due  on  Subscription  to  Stock,  341. 

15.  Claim  Against  a  Decedent's  Estate,  341. 

16.  Suspension  of  Pilot  for  Negligence,  341. 

17.  Return  of  Fugitive  Slave,  341. 

V.  Magistrate's  Jurisdiction  Over  $20,  with  Right  of  Appeal,  342. 
VI.  Right  of  Trial  by  Jury,  342. 

1.  Trial  by  Jury  Before  a  Justice  of  the  Peace,  342. 

2.  Finding  of  Issues  of  Fact  by  the  Court,  342. 

3.  Directing  a  Verdict,  342. 

4.  Comments  by  the  Court  on  the  Evidence,  343. 

5.  Adoption  of  State  Remedies,  343. 

a.  In  General,  343. 

b.  Blending  of  Legal  and  Equitable  Remedies,  343. 

c.  Compulsory  References,  344. 

6.  Matters  of  Account  Referred  to  Auditor,  344. 

7.  Unanimity  in  Finding  a  Verdict,  345. 

8.  Requiring  Payment  of  Jury  Fee  in  Advance,  345. 

9.  Assessment  of  Damages  upon  Default,  345. 

10.  Judgment  in  Absence  of  Affidavit  of  Defense,  345. 

11.  Failure  to  Produce  Papers  as  a  Confession  of  Allegations,  346. 

12.  Questions  of  Fact  as  to  Negligence,  346. 

13.  Specific  Answers  to  Special  Interrogatories,  346. 

14.  Question  of  Construction  of  a  Patent,  346. 

15.  Finality  of  Decisions  of  Customs  Appraisers,  346. 
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1 6.  Prohibiting  Suits  to  Restrain  Assessment  of  Taxes,  347. 

17.  Arrest  and  Bail,  347. 

18.  Wager  of  Law,  347 ■. 

19.  Waiver  of  Right,  347 ■. 

a.  In  General,  347. 

£.  Presumption  Against  Waiver,  347. 

VII.  Facts  Re-examined  Only  According  to  Rules  of  Common  Law,  " 
348. 

1.  In  General,  348.  # 

2.  Control  of  Court  over  Verdict,  349. 

a.  In  General,  349.  ' 

b.  Weight  and  Sufficiency  of  Evidence  for  the  yury,  349. 

9       c.  Decision  on  Motion  for  New  Trial  Dependent  on  Remission  of 
Part  of  Verdict,  350. 
d.  As  to  Causes  Transferred  on  Abolishing  Courts,  350. 

3.  Courts  of  Appeal  Without  jurisdiction  to  Re-examine  Pacts,  350. 

4.  On  Removals  from  State  Courts,  350. 

a.  After  Trials  in  State  Courts,  350. 

(1)  In  General,  350. 

(2)  When  New  Trial  Granted,  351. 

b.  On  Writ  of  Error  from  United  States  Supreme  Court,  351. 

I  To  What  Coubts  Applicable  —  1.  Hot  Applicable  to  Actions  in  State 

Courts.  —  This  article  relating  to  trials  by  jury  applies  only  to  courts  sitting 

under  authority  of  the  United  States. 

Pearson  v.  Yewdall,   (1877)   95  U.  S.  204.  Connecticut.  —  Colt    v.    Eves,     (1837)     12 

That  thia  amendment  is  not  a  limitation      pTn251;  ^A*!?!?'  8upir-  ^  ***" 
*«.  ill*  Z^Jm^a Tivl ^ -Z.il   ™  ri-T+^T  *„i        f°rd  County,  Sept  T.  1816. 

w %t  *  If"  °f  the  8tat6'  86e  al9°  thG  fGl"  Georgia.  -  Foster  V.   Jackson,    (1876)    57 

lowing  cases:  fl     20£ 

United  States.  — Ohio  v.  Dollison,   (1904)  //^^         ir^tu  «  u™iri«„a«    Mftom  17* 

194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  176  /«^«-- Keith  v.  Henkleman,  (1898)  173 

«-N.^±wUflfU,5nNS-f78i.;  SEE  ***•*  -Lake  Erie,  etc.,  R.  Co.  *  Heath, 

v.  New  Jersey,  (1899)   175  U.  S.  174;  Brown       /ioktv  o  i^a   kkh 

«>.  Walker,   (1896)    161  U.  S.  606,  affirming  K  iZlJL       a***™.' »    r-M*.-*    *»     n    r-« 

(1895)   70  Fed.  Rep.  46;  Monongahela  NaT  nIl2R'17 ?£%**   Ch,c*«0'   •*"■'   R   Co" 

Co.  t>.  U.  S.,  (1893)  148  U.  S.  324;  MoElvaine  »  7««L2«J.       M«.V«»  ^  M.rt5„o.    m«ib»  r 

«.  Brush,  (1891)   142  U.  8.  168;  Eilenbecker  MaL° Tm^lv. ^SZZ'fVZZZ*    film 

«.  Plymouth  County,   (1890)    134  U.  S.  34;  ^art.   0*->   «?!  State  «>.  Kennard,  (1873) 

Spies  t>.  Illinois,  (1887)   123  U.  S.  131,  166;  J±  v!i!*       *r.,«.i»  «   P~«i»    /189A\  9 

Walker  t>.  Sauvinet,  (1875)  92  U.  S.  93;  Ed-  *«» Nf  i7u   ft JL^T&^J  ??»i? 

wards  *.  Elliott,     1874)   21   Wall.    (U.  S.)  £ow  J NY .)  81 5;  Jackson  *J Wood^  (1824) 

652,  557;  Justices  v.  Murray,  (1869)  9  Wall.  ^  °ow    (N.  Y.)  819,  note;  ^  p   TiHotson, 

(U.  S.)  277 ;  Fox  v.  Ohio,  (1847)  5  How.  (U.  ^  V„rt  YlMl^wJrf    /K   vTIS  ino* 

8.)  410,  434;  Barron  v.  Baltimore,  (1833)  7  £^YE*£!£  *f wTV  rJ^T   'l«2n 

Pet.   (U.  S.)  243,  247;  Livingston  v.  Moore,  (*  "  v  S  'J     P               *""               * 

(1833)  7  Pet.  (U.  S.)  551;  U.  S.  v.  Rhodes,  » w^,' r.SfJi       o*„^  „  p„„i    nasai  rp 

,aM;    !    iii,    /rT   oi  oq   ot  t?^i    r<..   xr«  Rhode  Island.  —  IState  «.  Paul,  (1858)  on. 

N*200   SO  led    ff  No    M  W  ^     ^       4fi7;  '»  "  FiteP*t»<*>   (1888)    16  R.  I.  60; 

Alabama. -Boring  t>.  Williams,  (1850)  17  Vermont. -Hull  v.  Armstrong,   (1893)   65 

6  SHu.  Wadsworth,  (1880)       Huntington  v.  Bishop,  (1832)  6  Vt.  193. 

2.  Applicable  to  Territorial  Courts.  —  The  provisions  relating  to  the  right  of 

trial  by  jury  in  suits  at  common  law  apply  to  the  territories  of  the  United 

States. 

Thompson  v.  Utah,  (1898)   170  U.  8.  346.  This  article  is  in  force  in  all  the  organised 

See  also  Callan  v.  Wilson,  (1888)   127  U.  S.       territories  of  the  United  States.    Kennon  f>. 
550;  Whallon  v.  Bancroft,  4  Minn.  109.    But       Gilmer,  (1889)   131  U.  6.  28. 
see    Walker    r.    New    Mexico,    etc.,    R.    Co., 

(1893)  7  N,  Mex.  287.  A  territorial  statute  prohibiting  a  trial  by 
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jury  in  matters  of  fact  on  which  certain  suita 
were  founded  is  void  when  the  organic  law 
of  the  territory  by  express  provision  and  by 
reference  extends  the  laws  of  the  United  States 


over  the  territory  so  far  as  they  are  applica- 
ble. Webster  v.  Reid,  (1850)  11  How.  (U. 
S.)  460.  See  also  Bradford  v.  Territory, 
(1893)  1  Okla.  371. 


3.  Applicable  to  Courts  of  District  of  Columbia.  —  The  provisions  securing 

the  right  of  trial  by  jury,  whether  in  civil  or  criminal  cases,  are  applicable 

to  the  District  of  Columbia. 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  S.  5,  affirming  U.  S.  t>.  O'Neal,  (1897)  10  App. 
Cas.  (D.  C.)  205. 

II  CojtQEEB*  Without  Power  to  Deprive  of  Bight.  —  Congress  has  no 

power  under  the  Constitution  to  deprive  a  suitor  of  this  right,  by  declaring 

that  a  case  not  properly  within  the  jurisdiction  of  the  admiralty,  shall  be 

treated  and  dealt  with  according  to  the  known  principles  of  courts  of  admiralty. 

U.  S.  v.  One  Hundred  and  Thirty  Barrels  Whisky,  (1865)   1  Bond  (U.  S.)  587,  27  Fed. 
Cas.  No.  15,938. 


HI.  OOVEBHMBHT  BOUND  BY  THE  PROVISION. —  The  government  is  as  much 
bound  by  this  provision  as  any  other  party  who  may  desire  to  collect  a  debt 


Claim  of  Reside,  (1858)  9  Op.  Atty.-Gen. 
197,  advising  that,  a  judgment  having  been 
recovered  against  the  United  States,  which 
an  Act  of  Congress  declared  to  be  due  and 
directed  the  secretary  of  the  treasury  to  pay, 
the  secretary  of  the  treasury  has  no  authority 
to   withhold   a  portion  of  the   money  thus 


ordered  to  be  paid,  on  the  ground  that  the 
plaintiff  was  indebted  to  the  government  on 
other  transactions  separate  from  and  inde- 
pendent of  his  judgment,  which  indebtedness 
had  not  been  reduced  to  judgment.  See  infra, 
Suits  Against  the  Government,  p.  339. 


IV.  In  Suits  at  Common  Law  —  1.  Applicable  to  Bights  and  Remedies  Pecu- 
liarly Legal. —  This  provision  should  be  understood  as  limited  to  rights  and 
remedies  peculiarly  legal  in  their  nature,  and  such  as  it  was  proper  to  ascertain 
in  courts  of  law  and  by  the  appropriate  modes  and  proceedings  of  courts  of  law. 

Shields  t\  Thomas,  (1855)  18  How.  (U.  S.) 
262. 

This  amendment  is  a  provision  exclusively 


for  cases  at  common  law.  Motte  v.  Bennett, 
(1849)  2  Fish.  Pat.  Cas.  642,  17  Fed.  Cas. 
No.  0,884.  See  also  Keith  v.  Henkleman, 
(1898)    173  111.  143. 


2.  Contradistinction  to  Equity  and  Admiralty  Jurisprudence.  —  The  phrase 
"  common  law  "  found  in  this  clause  is  used  in  contradistinction  to  equity  and 
admiralty  and  maritime  jurisprudence. 

administered;  or  where,  as  in  the  admiralty, 
a  mixture  of  public  law  and  of  maritime 
law  and  equity  was  often  found  in  the  same 
suit.  Probably  there  were  few,  if  any,  states 
in  the  Union,  in  which  some  new  legal  reme- 
dies differing  from  the  old  common-law  forms 
were  not  in  use;  but  in  which,  however,  the 
trial  by  jury  intervened,  and  the  general 
regulations  in  other  respects  were  according 
to  the  course  of  the  common  law.  Proceed- 
ings in  cases  of  partition,  and  of  foreign  and 
domestic  attachment,  might  be  cited  as  ex- 
amples variously  adopted  and  modified.  In 
a  just  sense,  the  amendment  then  may  well 
be  construed  to  embrace  all  suits  which  are 
not  of  equity  and  admiralty  jurisdiction, 
whatever  may  be  the  peculiar  form  which 
they  may  assume  to  settle  legal  rights."  See 
also  U.  S.  v.  The  Steamboat  The  Queen, 
7  Volume  IX. 


Parsons  v.  Bedford,  (1830)  3  Pet.  (U.  S.) 
446,  wherein  the  court  said :  "  In  civil  causes 
in  courts  of  equity  and  admiralty,  juries  do 
not  intervene,  and  courts  of  equity  use  the 
trial  by  jury  only  in  extraordinary  cases  to 
inform  the  conscience  of  the  court.  When, 
therefore,  we  find  that  the  amendment  re- 
quires that  the  right  of  trial  by  jury  shall  be 
preserved  in  suits  at  common  law,  the  natural 
conclusion  is  that  this  distinction  was  present 
to  the  minds  of  the  framers  of  the  amendment. 
By  common  law,  they  meant  what  the  Consti- 
tution denominated  in  the  third  article, 
'  law;'  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  proceed- 
ings, but  suits  in  which  legal  rights  were  to 
be  ascertained  and  determined,  in  contradis- 
tinction to  those  where  equitable  rights  alone 
were  recognized,  and  equitable  remedies  were 
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(1870)  4  Ben.  (U.  S.)  237,  27  Fed.  Cas:  No. 
16,107,  affirmed  (1873)  11  Blatchf.  (U.  £.) 
416,  27  Fed.  Cas.  No.  16,108;  Scott  v.  Bill- 
gerry,  (1866)  40  Miss.  119;  Bradford  v.  Ter- 
ritory, (1893)   1  Okla.  370. 

Chancery  jurisdiction  as  at  time  of  adop- 
tion of  Constitution.  —  A  right  conferred  by 
the  Constitution,  as  that  of  trial  by  jury, 
given  by  the  Seventh  Amendment,  does  not 
restrict  or  affect  the  jurisdiction  of  a  chan- 
cery court  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitution.     Ross-Meehan 

Civil  Cases  in  Admiralty  Am  Vol  Embraced  in  this  amendment  Concurrent  juris- 
diction at  common  law  and  in  admiralty  does  not  imply  exclusion  of  juris- 
diction from  tribunals  in  cases  admitted  to  have  been  cases  in  admiralty,  without 
trial  by  jury. 


Brake  Shoe  Foundry  Co.  v.  Southern  Mallea- 
ble Iron  Co.,  (1806)  72  Fed.  Rep.  960. 

Common  law  not  made  a  part  of  the  na- 
tional jurisprudence.  —  This  amendment  es- 
tablishes the  right  of  trial  by  jury,  so  far  as 
the  method  of  trial  is  concerned,  and,  in  de- 
fining Buch  right,  speaks  of  suits  at  common 
law  as  distinguished  from  those  in  equity, 
and  does  not  make  the  common  law  a  part 
of  the  national  jurisprudence.  Gatton  v. 
Chicago,  etc.,  R.  Co.,  (1895)  95  Iowa  148. 


Waring  v.  Clarke,  (1847)  5  How.  (U.  S.) 
460. 

This  amendment  excludes  the  jurisdiction 
of  admiralty  over  contracts  regulated  by  the 
common  law;  suits  upon  such  contracts  are 


appropriately  "  suits  at  common  law  "  within 
the  terms  of  the  amendment,  and  are  cogniza- 
ble only  in  courts  of  common  law.  Bains  v. 
The  Schooner  James  and  Catherine,  (1832) 
Baldw.  (U.  S.)  544,  2  Fed.  Cas.  No.  756., 


3.  Matters  of  Fact  in  Equity  Proceedings —  a.  In  General.  —  The  right  of 
trial  by  jury,  considered  as  an  absolute  right,  does  not  extend  to  cases  of  equity 
jurisdiction.  If  it  be  conceded  or  clearly  shown  that  a  case  belongs  to  this 
class,  the  trial  of  questions  involved  in  it  belongs  to  the  court  itself,  no  matter 
what  may  be  its  importance  or  complexity.  In  an  action  against  a  receiver, 
the  leaving  of  all  questions  relating  to  the  liability  of  the  receiver  in  the  hands 
of  the  court  appointing  him,  does  not  deprive  persons  having  claims  against 
the  insolvent  corporation  or  the  receiver  of  the  constitutional  right  to  a  trial 
by  jury. 


Barton  v.  Barbour,  (1881)  104  U.  S.  133. 

.  If  a  bill  has  equity  in  it  then  there  is  no 
right  to  trial  by  jury.  When  a  suit  is  brought 
in  which  the  bill  alleges  that  a  defendant  has 
fraudulently  assigned,  conveyed,  or  trans- 
ferred, and  attempted  fraudulently  to  convey, 
assign,  and  transfer  to  various  persons,  prop- 
erty, with  intent  to  hinder  and  defraud  the 
complainants  and  other  creditors,  the  main 
question  is  the  setting  aside  of  fraudulent 
transfers  of  property  which  stand  in  the  way 
of  legal  remedies,  and  subjecting  such  prop- 
erty to  the  payment  of  debts  according  to 
equity  and  good  conscience.  Where  questions 
of  amount  are  involved,  as  in  this  case  and 
the  common  cases  of  foreclosure  of  a  mort- 
gage, the  reference  for  such  finding  is  to  a 
master,  according  to  the  practice  of  courts  of 
chancery  in  such  cases.  Buford  v.  Holley, 
(1886)  28  Fed.  Rep.  681. 

When  recourse  is  had  to  an  equitable  pro- 
ceeding to  avoid  a  multiplicity  of  suits  in 
which  there  exist  certain  equities  common  to 
all  the  complainants,  this  amendment  does 
not  apply  in  the  determination  of  matters 


of  fact  involved.  Home  Ins.  Co.  v.  Virginia- 
Carolina  Chemical  Co.,  (1901)  109  Fed.  Rep. 
691. 

On  a  bill  to  foreclose  a  railroad-corporation 
mortgage,  the  court  has  jurisdiction  over  the 
whole  subject-matter  of  the  litigation,  and 
authority  to  hear  and  determine  all  collateral 
issues  that  might  be  involved  in  the  con- 
troversy. The  court  has  power  to  appoint 
a  receiver,  and  to  order  him  to  operate  the 
road;  to  employ  operatives  and  fix  their 
wages;  contract  for  the  carrying  of  freight 
and  passengers;  to  order  payments  for  in- 
jury due  to  freight;  compensate  shippers  for 
damages  sustained  on  account  of  nondelivery 
of  goods,  and  make  reparation  to  persons  for 
injuries  inflicted  by  the  negligent  or  wrongful 
action  of  its  servants;  and  the  court  can. 
in  its  discretion,  in  order  to  a  discharge  of 
its  duties,  call  in  a  jury,  invoke  the  assistance 
of  a  master,  or  take  such  other  steps  for  a 
judicial  ascertainment  of  the  facts  as  it  might 
regard  most  appropriate  in  the  particular 
case.  Kennedy  v.  Indianapolis,  etc.,  R.  Co., 
(1880)  3  Fed.  Rep.  105. 


6.  Chancery  Power  to  Summon  a  Jury.  —  Chanoery  may  order  an  issue 
to  be  tried  at  law  to  help  itself  as  to  iVts,  and  retried,  if  dissatisfied  with  the 
verdict,  or  it  may  decide  facts  for  itself. 
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Woodworth  t\  Rogers,   (1847)  3  Woodb.  &      suits  in  equity  an  inquiry  by  the  jury  depends 

M.  (U.  S.)   135,  30  Fed.  Cas.  No.  18,018.  upon  the  discretion  of  the  court    Ely  t>.  Mon- 

A.A  *.       ,     •  v*     *  *  •  i   w     *  Bon,  etc.,  Mfg.  Co.,  (1860)   4  Fish.  Pat.  Cas. 

The  constitutional  right  of  trial  by  jury      64  'g  p^  Cafl  NJ  443L 

applies  only  to  actions  at  common  law.    In 

Whtrt  the  Ascertainment  of  the  Plaintiff's  Demand  Is  by  Action  at  Law,  the  fact  that  the 
chancery  court  has  power  to  summon  a  jury  on  occasion  cannot  be  regarded 
as  the  equivalent  of  the  right  of  trial  by  jury  secured  by  this  amendment 

Cates  v.  Allen,  (1893)   140  U.  S.  450. 

4.  Adequate  Remedy  at  Law.  —  This  provision  of  the  Constitution  preserves 

the  right  of  jury  trial  against  any  infringement  by  any  department  of  the 

government,  and  section  723,  R.  S.,  prohibits  all  courts  of  the  United  States 

from  sustaining  suits  in  equity  where  the  remedy  is  complete  at  law. 

Smith  v.  American  Nat.  Bank,   (C.  C.  A.  cure  it  to  suitors;   (2)  by  authorizing  courts 

1898)    89  Fed.  Rep.  838,  wherein  the  court  to  exercise,  or  by  their  assumption  of,  equity 

said :     "  The  effect  of  this  provision  is  to  de-  or  admiralty  jurisdiction  over  cases  at  law." 

clare  that  the  right  of  trial  by  jury  shall  u  ^  rfimed       t  Uw  ^  8^     ^  ade- 

depend  neither  on  legislative  nor  judicml  dis-  t              .     ^nnot  ayail  h££elf  of  a  rem. 

cretion.    In  the  absence  of  this  provision,  this  *d      in   equity   created   by   a   state   statute, 

right  might  be  impaired  (1)  by  the  organiza-  wj;itehea7  v.  Entwhistle,  (1886)  27  Fed.  Rep. 


tion  of  courts  in  such  manner  as  not  to  se 
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Duty  of  Court  Sx  Xtro  Mot*  to  Give  Effect  to  Constitutional  Sight.  —  Under  the  Con- 
stitution and  Acts  of  Congress,  the  federal  courts  cannot  take  jurisdiction  in 
equity  when  there  is  a  plain,  adequate,  and  complete  remedy  at  law;  and 
although  objection  to  the  jurisdiction  in  equity  of  a  national  court  is  not  made 
by  demurrer,  plea,  or  answer,  or  suggested  by  counsel,  it  is  the  duty  of  the  court, 
where  it  clearly  exists,  to  recognize  of  it^  own  motion  and  to  give  it  effect 

Indian  Land,  etc.,  Co.  t>.  Shoenfelt,  (G.  C.  A.  1905)  135  Fed.  Rep.  484. 

5.  Suits  Against  the  Government. —  Suits  against  the  government  in  the 
Court  of  Claims  are  not  suits  at  common  law  within  the  true  meaning  of  this 
amendment  The  government  cannot  be  sued  except  with  its  own  consent  It 
can  declare  in  what  court  it  may  be  sued  and  prescribe  the  forms  of  pleading  and 
the  rules  of  practice  to  be  observed  in  such  suit,  and  it  may  restrict  the  juris- 
diction of  the  court  to  the  consideration  of  only  certain  classes  of  claims 
against  the  United  States;  and  an  Act  of  Congress  referring  to  the  trial  of  a 
cause  in  which  the  government  may  plead  against  the  claimant  in  the  Court 
of  Claims  any  set-off,  counterclaim,  claim  for  damages,  or  other  demand,  and 
providing  that  the  court  shall  hear  and  determine  such  claim  and  demand, 
both  for  and  against  the  government  and  the  claimant,  is  not  repugnant  to  this 
amendment 

McElrath  v.  U.  S.,  (1880)  102  U.  S.  440,  affirming  (1876)  12  Ct.  CI.  312.  See  supra, 
Government  Bound  by  the  Provision,  p.  337. 

6.  Claim  Against  Municipal  Corporation.  —  A  territorial  statute  creating  a 
special  tribunal  for  hearing  and  deciding  upon  claims  against  a  municipal 
corporation,  which  have  no  legal  obligation,  and  which  therefore  could  not  be 
enforced  in  a  court,  but  which  the  legislature  thinks  have  sufficient  equity  and 
are  based  upon  a  sufficiently  strong  .njnral  obligation  to  make  it  proper  for  it 
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to  provide  for  their  investigation  and  for  the  payment  of  such  as  are  decided 
to  be  proper,  by  taxation  upon  property  situated  in  the  city,  does  not  violate 
this  amendment  for  failing  to  make  provision  for  a  trial  by  jury  in  ascertaining 
the  facts,  as  the  proceeding  is  not  in  the  nature  of  a  suit  at  common  law. 
Guthrie  Nat.  Bank  t\  Guthrie,  (1899)  173  U.  S.  534. 

7.  Proceedings  in  Bern  for  Forfeiture.  —  In  a  proceeding  in  rem  for  the 
forfeiture  of  property  alleged  to  have  been  manufactured  and  sold  in  violation 
of  the  internal-revenue  law,  the  claimants  are  entitled  to  the  intervention  of  a 
jury.  In  declaring  that  the  proceeding  should  be  in  the  nature  of  a  proceeding 
in  rem,  Congress  did  not  intend  to  confer  admiralty  jurisdiction  in  the  sense 
of  requiring  that  the  cases  should  be  tried  as  cases  of  strict  admiralty  juris- 
diction, but  intended  to  provide  for  a  summary  and  effective  mode  of  enforcing 
the  Acts  of  Congress.  The  thing  —  the  property  subject  to  forfeiture  —  is 
to  be  seized  and  held  in  possession  subject  to  the  action  of  the  court. 

U.  S.  v.  One  Hundred  and  Thirty  Barrels  except  by  a  verdict  of  a   jury,  under  due 

Whisky,  (1865)  1  Bond  (U.  S.)  587,  27  Fed.  process  of  law,  in  a  proceeding  in  which  he 

Cas.  No.  15,938.  is  in  some  manner  a  party,  having  oppor- 

tm.{i~  ;-  -«+;««-  ;„  ,^  *„  .j^j^ix,  w„  tunity  to  be  heard,  and  having  a  day  in  court. 

.J^Z^^Z^J^^T^J^      Condemnations  and  forfeitures  are  unknown 
erty  in  the  nature  of  shipa  may  be  divested       ,     th  ^,        f  th     United  gtates  courts 

from  an  owner  without  the  verdict  of  a  jury,       AV„„»i.  „«^«  «^«^;««  mmaaj;„«.  „««:„»*  *ul 

y«t  I  nany  proceeding  at  con,mon  law  ^„       ^^nd^r  KtSR  TTj£ 

8.  Seizures  on  Land  under  the  Revenue  Laws.  —  In  cases  of  seizure  made  on 
land  under  the  revenue  laws,  the  District  Court  proceeds  as  a  court  of  common 
law  according  to  the  course  of  exchequer  on  informations  in  rem,  and  the 
trial  of  issues  of  fact  is  to  be  by  jury.  4 

The  Sarah,  (1823)  8  Wheat.  (U.  S.)  391. 

9.  Information  for  Enforcement  of  Penalty.  —  In  an  action  on  an  information 

against  a  vessel  and  her  master  for  tho  enforcement  of  a  penalty  for  an  alleged 

violation  of  tho  revenue  laws,  the  master  is  entitled  to  a  trial  by  jury,  where 

the  suit  against  the  master  is  not  made  by  statute  cognizable  in  admiralty,  nor 

is  there  any  provision  that  the  penalty  may  be  recovered  against  the  master 

summarily  by  libel,  as  there  is  against  the  vessel. 

U.  S.  v.  The  Steamship  The  Queen,  (1870)  4  Ben.  (U.  S.)  237,  27  Fed.  Cas.  No.  16,107, 
affirmed  (1873)  11  Blatchf.  (U.  S.)  416,  27  Fed.  Caa.  No.  10,108. 

10.  Condemnation  Proceeding*.  —  In  a  proceeding  to  condemn  certain  lands 
to  the  use  of  the  United  States,  this  amendment  does  not  entitle  the  defendant 
as  a  matter  of  right  to  a  trial  by  jury. 

U.  S.  v.  Engerman,  (1801)  46  Fed.  Rep.  176. 

11.  Fer  Possession  of  Real  Estate.  —  An  action  for  the  recovery  of  real  estate 
to  obtain  its  possession  and  enjoyment  is  one  in  which  both  parties  have  a 
constitutional  right  to  call  for  a  jury. 

Whitehead  v.  Shattuck,  (1801)  138  U.  S.  151. 
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11  Ascertaining  Value  of  Land  and  Improvements  in  Ejectment  —  Ascertain- 
ing the  value  of  land  and  improvements,  after  a  judgment  in  favor  of  the 
plaintiff  in  an  ejectment  suit,  is  not  a  matter  which  was  solely  cognizable  at 
common  law,  and  a  statutory  procedure  which  dispenses  with  a  jury  and  con- 
forms very  nearly  to  the  established  chancery  practice  may  be  allowed* 

Leighton  V.  Young,  (€.  C.  A.  1892)  52  Fed.  Rep.  442. 

13.  Action  in  Tort  Against  a  Eeceiver.  —  A  railroad  corporation  issued  a 
large  number  of  bonds,  and  executed  a  mortgage  on  its  road,  franchise, 
and  property,  to  secure  their  payment;  and,  having  failed  to  pay  the  interest 
as  it  accrued^  a  bill  was  filed  to  foreclose  the  security.  On  complainant's 
application  a  receiver  was  appointed  to  preserve  and  operate  the  property 
pendente  lite.  One  of  his  trains  ran  over  and  killed  a  person,  and  the 
administrator  filed  a  petition,  setting  forth  his  cause  of  action,  and  demanded 
a  trial  thereof  by  a  jury*  It  was  held  that  the  court  had  jurisdiction  in  equity 
over  all  proceedings  connected  with  the  receivership,  and  that  a  trial  by  a 
jury  was  not  a  matter  of  right. 

Kennedy  v.  Indianapolis,  etc.,  R.  Co.,  (1880)  3  Fed.  Rep.  07. 

14.  Suit  by  Eeceiver  to  Recover  Balance  Due  on  Subscription  to  Stock.  —  A 

suit  by  a  receiver  to  recover  a  balance  due  on  a  subscription  to  capital  stock, 
which  is  a  dependent  and  auxiliary  bill  to  proceedings  to  wind  up  the  com- 
pany as  an  insolvent  corporation,  can  be  maintained  in  a  court  of  equity, 
and  in  such  suit  the  defendant  cannot  invoke  the  constitutional  right  of  trial 
by  jury.  Jurisdiction  of  the  creditor's  suit  and  the  receivership  draws  to  such 
jurisdiction  all  litigation  necessary  to  completely  wind  up  the  insolvent  cor- 
poration and  distribute  its  effects  legally;  and  the  constitutional  provision  for 
trial  by  jury  does  not  in  any  manner  restrict  or  affect  the  jurisdiction  of  the 
chancery  court  as  ;t  existed  at  the  time  of  the  adoption  of  the  Constitution. 

Ross-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron  Co.,  (1806)  72  Fed. 
Rep.  960. 

16.  Claim  Against  a  Decedent's  Estate.  —  A  claim  against  a  decedent's  estate, 
setting  up  an  individual  one-half  interest  in  a  mining  claim,  upon  an  alleged 
partnership  with  the  deceased,  was  held  not  to  be  a  common-law  action  within 
the  meaning  of  this  amendment 

Esterly  t?.  Rua,  (C.  C.  A.  1903)  122  Fed.  Rep.  613. 

18.  Suspension  of  Pilot  for  Negligence.  —  A  statutory  proceeding  for  the 
suspension  of  a  pilot  on  the  ground  of  negligence  is  not  a  suit  at  common  law 
within  the  meaning  of  this  amendment 

Low  v.  Pilotage  Com'ra,  (1830)  R.  M.  Charlt  (Ga.)  302. 

17.  Keturn  of  Fugitive  Slave.  —  A  proceeding  under  the  statute  authorizing 
the  reclamation  of  fugitives  from  labor,  enacted  under  the  second  section  of 
Article  II.  of  the  Constitution,  is  not  strictly  a  proceeding  at  common  law. 
The  common  law  is  opposed  to  the  principle  of  slavery.     The  proceeding  is 
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under  constitutional  and  statutory  provisions,  under  the  forms  specially  pro- 
vided, and  not  according  to  the  course  of  the  common  law. 

Miller  r.  McQuerry,  (1853)  5  McLean  (U.  S.)  469,  17  Fed.  Cas.  No.  9,583.  See  also 
Matter  of  Martin,  2  Paine  (U.  S.)  348,  16  Fed.  Cas.  No.  9,154. 

T.  Magistrate's  Jtoisdiction  Oyeb  $20,  with  Right  or  Appeal.  —  It  is 

not  "  trial  by  jury,"  but  "  the  right  of  a  trial  by  jury,"  which  the  amendment 
declares  "  shall  be  preserved."  This  constitutional  right  is  not  infringed  by  a 
statute  which  sets  the  pecuniary  limit  of  the  jurisdiction  of  justices  of  the 
peace  in  actions  at  law  higher  than  it  was  when  the  particular  constitution  was 
adopted,  allows  a  trial  by  jury  for  the  first  time  upon  appeal  from  the  judg- 
ment of  the  justice  of  the  peace,  and  requires  of  the  appellant  a  bond  with 
surety  to  prosecute  the  appeal  and  to  pay  the  judgment  of  the  appellate  court. 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  S.  23,  affirming  U.  S.  V.  O'Neal,  (1897)  10  App. 
Cas.  (D.  C.)  205. 

VI  Right  op  Tbial  bt  Jtjbt — 1.  Trial  by  Jury  Before  a  Jmtice  of  the  Peace. 

—  A  trial  by  a  jury  of  twelve  men  before  a  justice  of  the  peace,  having  been 
unknown  in  England  or  America  before  the  Declaration  of  Independence,  can 
hardly  have  been  within  the  contemplation  of  Congress  in  proposing,  or  of  the 
people  in  ratifying,  the  Seventh  Amendment  to  the  Constitution  of  the  United 
States. 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  Seventh  Amendment  to  the  Constitution;  and 

S.    18,   holding   that   a   trial  by   a   jury   of"  therefore  the  trial  of  facts  by  a  jury  before 

twelve,  as  permitted  by  Congress  to  be  had  the  justice   of   the   peace  does   not  prevent 

before  a  justice  of  the  peace  in  the  District  those  facts  from  being  re-examined  by  a  jury 

of  Columbia,  is  not,  and  the  trial  by  jury  in  in  the  appellate  court.      Affirming  U.  S.  t?. 

the  appellate  court  is,  a  trial  by  jury,  within  O'Neal,  ( 1897)   10  App.  Cas.  (D.  C.)  205. 
the  meaning  of  the  common  law,  and  of  the 

8.  Finding  of  lames  of  Fact  by  the  Court  —  Without  a  waiver  of  the  right 
of  trial  by  jury,  by  consent  of  parties,  the  court  errs  if  it  substitutes  itself  for 
the  jury,  and,  passing  upon  the  effect  of  the  evidence,  finds  the  facts  involved 
in  the  issue  and  renders  judgment  thereon. 

Baylis  v.  Travellers'  Ins.  Co.,  (1885)  113  U.  S.  320. 

3.  Directing  a  Verdict  —  The  law  makes  it  the  duty  of  the  jury  to  return  a 
verdict  according  to  the  evidence  in  the  particular  case  before  them.  But  if 
there  are  no  facts  in  evidence  bearing  upon  the  issue  to  be#  determined,  it  is 
the  duty  of  the  courts  especially  when  so  requested,  to  instruct  them  as  to  the 
law  arising  out  of  that  state  of  case.  So,  if  there  be  some  evidence  bearing 
upon  a  particular  issue  in  a  cause,  but  it  is  so  meagre  as  not,  in  law,  to 
justify  a  verdict  in  favor  of  the  party  producing  it,  the  court  is  in  the  line 
of  duty  when  it  so  declare©  to  the  jury. 

Sparf  v.  U.  S.,  (1895)  156  U.  8.  99. 

Granting  a  Vonsuit  fur  Want  of  taffidant  Eridanea  is  not  an  infringement  of  the 
constitutional  right  of  trial  by  jury. 

Coughran  v.  Bigelow.  (1896)  164  V.  S.  308.       plaintiff,  must  be  set  aside,  the  court  may 
When  the  trial  judge  is  satisfied  upon  the       jr*™0*  the ^urv  *"  fin«?  ^r  the  defendant, 
evidence  that  the  plaintiff  is  not  entitled  to       T^Sli   i£  £V "«2 \         **  SU*1  ***'  C°" 
recover,  and  that  a  verdict,  if  rendered  for  the       ( 185,5)   157  L'  b*  674' 
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If,  after  the  plaintiff's  case  has  been  closed,  a  verdict  for  the   plaintiff,   so  that  such  a 

the  court  directs  a  verdict  for  the  defendant  verdict,   if   returned,   must   be   set   aside,   it 

on   the  ground   that   the  evidence,   with   all  would   follow  a   principle  sanctioned  by   re- 

the  inferences  which  the  jury  could  justifia-  peated    decisions   of   this    court.      Baylis    v. 

bly  draw  from  it,  is  insufficient  to  support  Travellers'  Ins.  Co.,  (1886)   113  U.  S.  320. 

4.  Comments  by  the  Court  on  the  Evidence.  —  While  a  question  of  fact  should 
not  be  taken  from  the  jury  by  the  court,  it  is  the  right  and  duty  of  the  court, 
to  give  its  aid  to  the  jury  in  explaining  the  evidence,  in  collating  its  various 
parts,  in  drawing  their  attention  to  the  most  material  facts  in  proof  and  their 
application  to  and  bearing  upon  the  important  points  of  the  case,  in  ascertain- 
ing, between  contradictory  testimony,  which  is  best  entitled  to  belief ;  with  such 
comments  as  will  clearly  explain  to  them  the  views  taken  by  the  court  of  the 
case.  All  that  is  necessary  is,  that  the  jury  should  distinctly  and  explicitly 
understand  that  such  observations  are  to  be  received  by  them,  merely  for  the 
purpose  of  assisting  them  in  their  deliberations,  of  recalling  their  recollection 
to  the  facts  testified,  and  of  turning  their  attention  to  the  true  points  of  inquiry ; 
but  that  the  decision  to  be  made  upon  the  evidence  belongs  altogether  to  them, 
and  that  no  direction  or  authoritative  instruction  is  intended  to  be  given 
concerning  them. 

U.  S.  v.  Fourteen  Packages  of  Pins,  (1832)  Gilp.  (U.  S.)  235,  25  Fed.  Gas.  No.  15,151. 

5.  Adoption  of  State  Remedies — a.  In  General.  —  Where  the  laws  of  a 
particular  state  gave  a  remedy  in  equity,  as,  for  instance,  a  bill  by  a  party  in 
or  out  of  possession,  to  quiet  title  to  lands,  such  remedy  would  be  enforced  in 
the  federal  courts,  if  it  did  not  infringe  upon  the  constitutional  rights  of  the 
parties  to  a  trial  by  jury. 

Greeley  v.  Lowe,  ( 1804)   155  U.  S.  75.  afforded  by  the  statute  of  the  state  is  usually 

The  main  purpose  of  section  7a3,  R.  S.,  •  5  ™cuh  *?ore  comPleJ*  tW  the  old  remedies 

was    to    empE    the    necessity  3'of    pre-'  *»*tt«  language  of  section  723  interposes 

serving  to  litigants  in  courts  of  the  United  £jft**  to  T^  jm^tl7k  In  *?? 

States  the  riffht  to  trial  bv  iurv  secured  bv  federal   courts.     Grether  v.   Wright,    (C.   C. 

crates  tne  ngnt  to  trial  Dy  jury  secured  Dy  A    lg96)    7g  F^    R       y 

the   Seventh    Amendment    in   suits   at   com-  '                        ^ 

mon  law,  and,  where  a  state  statute  grants  A  state  law  cannot  control  the  rights  of 

to  litigants  in  its  courts  an  equitable  remedy  parties  in  the  federal  courts  and  take  away 

which  does  not  impinge  on  their  right  to  a  privileges   secured   by  the   Constitution  and 

trial  by  jury  at  common  law,  courts  of  the  laws   of   the   United   States;    and  a   United 

United  States,  sitting  in  the  state  as  courts  States  court  cannot  order  a  reference  against 

of  equity,"  may  grant  the  same  statutory  re-  the  consent  of  either  party.     U.  S.  t?.  Rath- 

lief  as  that  afforded  in  the  state  tribunals.  bone,    (1828)   2  Paine   (U.  S.)    578,  27  Fed. 

In  such  cases,  where  the  right  of  jury  trial  Cas.  No.  16,121. 
is  not  interfered  with,  the  equitable  remedy 

6.  Blending  of  Legal  and  Equitable  Remedies.  —  The  right  given  by 

this  provision  cannot  be  dispensed  with  except  by  the  consent  of  the  parties 

entitled  to  it,  nor  can  it  be  impaired  by  any  blending  with  a  claim,  properly 

cognizable  at  law,  of  a  demand  for  equitable  relief  in  aid  of  the  legal  action  or 

during  its  pendency.    Such  aid  in  the  federal  courts  must  be  sought  in  separate 

proceedings  to  the  end  that  the  right  to  a  trial  by  a  jury  may  be  preserved  intact. 

The  general  proposition  as  to  the  enforcement  in  the  federal  courts  of  new 

equitable  rights  created  by  the  states  is  subject  to  the  qualification  that  such 

enforcement  does  not  impair  any  right  conferred,  or  conflict  with  any  inhibition 

imposed,  by  the  Constitution  or  laws  of  the  United  States.    Neither  such  right 
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nor  such  inhibition  can  be  in  any  way  impaired,  however  fully  the  new  equitable 
right  may  be  enjoyed  or  enforced  in  the  stateq  by  whose  legislation  it  is  created. 
Scott  v.  Neely,  (1891)  140  U.  S.  109. 

c.  Compulsory  References.  —  Though  the  law  of  the  state  in  which  a 

t  federal  court  is  sitting  may  provide  that  a  court  may,  on  the  application  of 

either  party,  without  the  consent  of  the  other,  direct  a  trial  of  the  issues  of 

fact  by  a  referee,  where  the  trial  will  require  the  examination  of  a  long  account 

on  either  side,  such  a  practice  cannot  be  followed  in  the  federal  court  under 

section  914,  K.  S.,  as  it  would  result  in  the  deprivation  of  the  right  of  trial  by 

jury  without  consent 

Howe  Mach.  Co.  i\  Edwards,  (1878)  15  Blatchf.  (U.  S.)  402,  12  Fed.  Cas.  No.  6,784. 
See  also  U.  S.  v.  Rathbone,   (1828)   2  Paine  (U.  S.)  578,  27  Fed.  Cas.  No.  16,121. 

The  Appointment  of  an  Auditor   in  an  action  of  book  debt,  according  to  the  usual 

mode  in  such  action  in  the  state  courts,  to  which  the  defendant  objects,  cannot 

be  made  by  a  federal  court,  as  a  trial  by  jury  is  expressly  required  in  actions 

at  law  except  where  the  parties,  by  written  stipulation,  waive  a  trial  by  jury. 

Sulzer  v.  Watson,  (1889)  39  ljed.  Rep.  414.       it  cannot  be  possible  that  the  power  of  the 
*  .         -,  „  .  ,~   «    A    lrk/lox        federal    court    to    do    justice    hangs    solely 

i , o U£ T c '""am  Pn.mr°?e*  iC-  C-     ;        V       "I**  ^  W<™«™  whether  there  is  a  practice 
119  Fed.  Rep.  801    wherein  the  court  said:        £ ^  ^        n  that  the  feeg  or  ^p,^ 

\\  here  a  case  within  the  jurisdiction  of  the  u  rf  guch  ,imi  investigation  may  be 
court  is  presented,  and  the  parties  are  en-  taXftble  ag  ^  Um,/r  guch  c*nditiong('alld 
titled  under  the  Constitution  to  a  jury  trial  fa  the  abgence  of  federa,  gtatut  we'have 
and  where  the  accounts  are  so  numerous  and  d  w  rf  th  rf  ft  circ'uit  Couft 
confused  that  it  woud  be  impossible  for  a  jury  fa  direct  pt^£abuixy  investigation  in  a 
to  comprehend  and  intelligently  decide  it  by  ^  to  deB^Mlte  a  »uitable  per. 
reason  of  the  complexity  and  diversity  of  the  J^,  afl  fa*t  of  the  court  to  call  tne  pat- 
issues  and  items  unless  they  are  simplified  t,  M  „  ag  tentative  tribunal 
by  a  preliminary  investigation,  and  where  gj  m  ^  |t^  and  a  .ggue8  in  Qrder 
for  that  reason  it  would  be  impossible  for  the  thJ  ^  CRge  be  intelligent,y  pre8ented 
court  to  administer  justice  between  the  par-  fe  .  ,  g^  ^  Eftken  «  vf£  (1822) 
ties  unless  such  preliminary  investigation  8  FJ  ^  No  4  235  g^  <nf  ^^  ^ 
and  simplification f  are ,  had  by  way  o E  pre-  4  Referred  to  Auditor. 
paring  the   case   for   the  ultimate  tribunal,  ' 

6.  Matters  of  Account  Referred  to  Auditor.  —  A  rule  of  the  Supreme  Court  of 
the  District  of  Columbia  providing  that  "  in  actions  at  law  brought  or  here- 
after to  be  brought,  grounded  upon  an  account,  or  in  which  it  may  be  neces- 
sary to  examine  and  determine  upon  accounts  between  the  parties,  the  court, 
in  its  discretion,  at  any  stage  of  the  cause,  may  order  the  accounts  and  dealings 
between  the  parties  to  be  audited  and  stated  by  the  auditor  of  the  court,  or  by 
a  special  auditor  or  auditors  to  be  appointed  by  the  court;  and  when  such 
order  shall  be  made  in  any  case,  the  course  of  proceeding  before  such  auditor 
or  auditors  shall  be  the  same  therein,  and  such  auditor  or  auditors  shall  have 
the  same  powers  and  duties  in  the  premises  as  in  similar  cases  referred  to  the 
auditor  in  chancery  by  the  court  sitting  in  equity,"  is  valid.  The  constitutional 
guaranty  does  not  mean  that  in  all  cases  at  common  law  there  shall  be  a  trial 
by  jury;  but  that  all  issues  of  fact  arising  in  such  cases  shall  be  tried  by  a 
jury. 

Simmons  v.  Morrison,  (1898)  13  App.  Cas.  (D.  C.)  164.  See  supra,  as  to  the  appoint- 
ment of  an  auditor,  under  Compulsory  References. 
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7.  Unanimity  in  Finding  a  Verdict.  —  A  territorial  statute  providing  that  "  in 

all  civil  cases  a  verdict  may  be  rendered  on  the  concurrence  therein  of  nine  or 

more  members  of  the  jury,"  is  invalid.     Whether  this  amendment  operates  by 

its  own  force  to  invalidate  this  statute  may  be  a  matter  of  dispute,  but  if  the 

amendment  does  not  operate  in  and  of  itself  to  invalidate  this  territorial  statute, 

it  is  invalidated  by  the  Act  of  Congress  establishing  a  territory  which  provides 

"  that  the  Constitution  and  laws  of  the  United  States  are  hereby  extended  over 

and  declared  to  be  in  force  in  said  territory." 

American  Pub.  Co.  t?.  Fisher,   (1897)    166  As  the  right  of  trial  by  jury  in  certain 

U.  S.  466.  See  also  Springville  v.  Thomas,  suits  at  common  law  is  preserved  by  this 
(1897)  166  U.  S.  707;  Kleinschmidt  v.  Dun-  amendment,  such  a  trial  implies  that  there 
phy,  (1869)   1  Mont  126.  shall  he  a  unanimous  verdict  of  twelve  jurors 

in  all  federal  courts  where  a  jury  trial  is 
held.    Maxwell  v.  Dow,  (1900)  176  U.  S.  586. 

8.  Beqniring  Payment  of  Jury  Fee  in  Advance.  —  A  territorial  statute  provid- 
ing that  "  if  at  any  time  before  the  calling  of  the  cause  for  trial,  and  before  any 
venire  shall  have  issued,  either  party  shall  demand  a  trial  by  a  jury  of  twelve 
men,  a  jury  of  twelve  men  shall  be  summoned  and  impaneled,  but  the  party 
demanding  the  same  shall  be  required  to  advance  and  pay  into  said  court  the 
sum  of  $20  at  the  time  of  making  such  demand,  and  the  money  so  paid  shall 
be  paid  by  the  said  probate  judge  to  the  treasurer  of  the  proper  county  as 
aforesaid,"  is  valid.  The  constitutional  provision  cannot  be  fairly  interpreted 
to  inhibit  reasonable  regulations  by  the  legislative  power  to  meet  the  expense 
necessary  to  the  support  of  the  jury  system. 

Venine  v.  Archibald,  (1877)  3  Colo.  165. 

9.  Assessment  of  Damages  upon  Default.  —  When  a  defendant  has  suffered  a 
default  and  has  thereby  admitted  a  cause  of  action,  he  has  not  a  constitutional 
right  to  have  the  question  of  fact  in  regard  to  damages  determined  by  a  jury. 
The  assessment  of  damages  upon  a  default,  either  in  actions  of  tort  or  of 
contract,  stood  at  common  law  upon  a  different  footing  from  the  trial  of  issues 
of  fact.  The  assessment  of  damages  by  a  jury  is  matter  of  practice  and  not  of 
right,  and  should  be  made  according  to  the  uniform  practice  of  the  state  court. 

Raymond  v.  Danbury,  etc.,  R.  Co.,  (1877)  14  Blatchf.  (U.  S.)  133,  20  Fed.  Cas.  No.  11,693. 

10.  Judgment  in  Absence  of  Affidavit  of  Defense.  —  A  rule  of  the  Supreme 

Court  of  the  District  of  Columbia  providing  for  a  judgment  by  default  in  an 

action  ex  contractu  on  failure  of  a  defendant  to  show  by  affidavit  a  good  defense 

does  not  deprive  the  defendant  of  the  right  of  trial  by  jury.    It  prescribes  the 

means  of  making  an  issue.     The  issue  made  as  prescribed,  the  right  of  trial 

by  jury  accrues.    The  purpose  of  the  rule  is  to  preserve  the  court  from  frivolous 

defenses  and  to  defeat  attempts  to  use  formal  pleading  as  means  to  delay  the 

recovery  of  just  demands. 

Fidelity,  etc.,  Co.  v.  U.  S.,  (1902)   187  U.  jury  at  common  law  was  the  mode  provided 

8.  320.    See  also  Cropley  v.  Vogeler,  (1893)  for  the  determination  of  issues  of  facta  in 

2  App.  Cas.    (D.  C.)    33,  in  which  case  the  suits  at  common  law  when  those  issues  had 

court  said :     "  The   evident  meaning  of  the  been  evolved  from  the  pleadings.     A  suit  at 

Constitution  is  that  trial  by  jury,  as  it  ex-  common  law  might  well  result,  and  frequently 

isted  at  the  common  law  at  the  time  of  its  does  result,  in  an  issue  of  l'iw,  through  the 

adoption,  should  be  preserved;  and  trial  by  instrumentality  of  a  demurrer,  sum  assuredly 
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it  will   not  be  claimed   that   in   such   cases  vention  of  a  jury.     Until  an  issue  of  facts 

there  is  any  right  to  trial  by  jury.    And  it  is  evolved  in  a  suit,  there  is  nothing  to  be 

may  possibly  be  that  there  are  even  yet  other  tried  by  a  jury,  and  consequently  there  can 

issues  which  have  their  own  peculiar  modes  be  no  right  to  trial  by  jury." 
of  trial,  and  are  not  proper  for  the  inter- 

11.  Failure  to  Produce  Papers  as  a  Confession  of  Allegations.  —  The  fifth  sec- 
tion of  the  Act  of  June  22,  1874,  providing  for  the  production  of  books,  papers, 
etc.,  "  in  all  suits  and  proceedings  other  than  criminal,  arising  under  any  of 
the  revenue  laws  of  the  United  States,"  does  not  deny  the  right  of  trial  by 
jury  in  providing  that  on  failure  or  refusal  to  produce  such  books  or  papers 
the  allegations  stated  in  the  motion  shall  be  taken  as  confessed,  unless  the 
failure  or  "refusal  to  produce  the  same  shall  be  explained  to  the  satisfaction  of 
the  court  Parties  must  first  submit  to  and  comply  with  all  reasonable  rules  and 
orders  of  the  court  entered  against  them  in  making  up  the  issues  and  preparing 
the  case  for  final  trial,  and  when  the  issues  are  made  and  the  case  is  ready  for 
trial,  they  then  have  the  constitutional  right  to  demand  a  jury. 

U.  S.  v.  Distillery  No.  Twenty-Eight,  (1875)  6  Bias.  (U.  S.)  483,  25  Fed.  Cas.  No.  14,966. 

12.  Questions  of  Fact  as  to  Negligence.  —  This  amendment  guarantees  the 
right  to  have  all  questions  of  fact  as  to  negligence  passed  upon  by  a  jury,  and 
the  right  involves  not  only  the  existence  of  the  facts  themselves,  but  the 
inferences  as  to  the  exercise  of  due  care  to  be  drawn  from  the  facts  when 
established. 

RobosteUi  v.  New  York,  etc.,  R.  Co.,  (1888)  33  Fed.  Rep.  796. 

13.  Specific  Answers  to  Special  Interrogatories. —  It  is  within  the  power  of  the 
legislature  of  a  territory  to  provide  that  on  a  trial  of  a  oommon-law  action  the 
court  may,  in  addition  to  the  general  verdict,  require  specific  answers  to  special 
interrogatories,  and,  when  a  conflict  is  found  between  the  two,  render  such  a 
judgment  as  the  answers  to  the  special  questions  compel. 

Walker  v.  New  Mexico,  etc.,  R.  Co.,  ( 1897 )  sume  directly  or  indirectly  to  take  from  the 
165  U.  S.  598,  wherein  the  court  said  that  jury  or  to  itself  such  prerogative.  So  long 
this  amendment  "does  not  attempt  to  regu-  as  this  substance  of  right  is  preserved  the 
late  matters  of  pleading  or  practice,  or  to  de-  procedure  by  which  this  result  shall  be 
termine  in  what  way  issues  shall  be  framed  reached  is  wholly  within  the  discretion  of  the 
by  which  questions  of  fact  are  to  be  submitted  legislature,  and  the  courts  may  not  set  aside 
to  a  jury.  Its  aim  is  not  to  preserve  mere  any  legislative  provision  in  this  respect  be- 
matters  of  form  and  procedure,  but  substance  cause  the  form  of  action  —  the  mere  manner 
of  right.  This,  requires  that  questions  of  in  which  questions  are  submitted  —  is  dif- 
fact  in  common-law  actions  shall  be  settled  ferent  from  that  which  obtained  at  the  corn- 
by  a  jury,  and  that  the  court  shall  not  as-  mon  law.    Affirmed  (1893)  7  N.  Mex.  287. 

14.  Question  of  Construction  of  a  Patent  —  When  a  question  of  the  construc- 
tion of  a  patent  is  involved  in  the  opinion  of  experts,  that  is  not  to  be  left  to 
a  jury. 

Ely  v.  Monson,  etc.,  Mfg.  Co.,  (1860)  4  Fish.  Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431. 

15.  Finality  of  Decisions  of  Customs  Appraisers. —  A  statute  making  the 
decision  of  customs  appraisers  final  is  not  unconstitutional  as  depriving  im- 
porters of  a  right  to  have  the  question  of  the  dutiable  value  of  goods  passed 

upon  by  a  jury.    The  government  has  a  right  to  prescribe  the  conditions  attend- 
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ing  the  importation  of  goods  upon  which  it  will  permit  tie  collector  to  be  sued, 
and  the  provision  as  to  the  finality  of  the  appraisement  is  virtually  a  rule  of 
evidence  to  be  observed  in  the  trial  of  a  suit  brought  against  the  collector. 
Auffmotft  t>.  Hedden,  (1890)  137  U.  S.  329. 

18.  Prohibiting  Suits  to  Bastrain  -Aasesiment  of  Taxes.  —  Section  19  of  the 
Act  of  July  13,  1866,  as  amended  in  1867,  providing  "  that  no  suit  to  restrain 
the  assessment  or  collection  of  a  tax  shall  be  maintained  in  any  court/9  was 
held  not  unconstitutional  as  refusing  trial  by  jury,  as  the  statute  gave  a 
speedy  and  inexpensive  appeal  to  the  commissioner  of  internal  revenue,  who 
was  directed  to  refund  all  moneys  paid  upon  illegal  assessments,  and  if 
dissatisfied  with  his  decision  the  party  might  sue  in  the  courts  which,  up  to  that 
of  last  resort,  were  open. 

Pullan  v.  Kinsinger,  (1870)  2  Abb.  (U.  8.)  94,  20  Fed.  Gas.  No.  11,403. 

17.  Arrest  and  BaiL  —  The  arrest  of  a  party  under  the  provisions  of  the 

Oklahoma  Code  of  Civil  Procedure  was  held  not  to  be  a  violation  of  this 

amendment 

Light  v,  Canadian  County  Bank,  (1894)  2  the  judgment  of  the  court,  and  to  the  mecps 

Okla.  552,  in  which  case  the  court  said  that  within  the  power  of  the  court  to  compel  com- 

this  provision  in  the  Constitution  is  "made  pliance  with  its  orders.     Such  methods   of 

in  such  terms  as  to  justify  the  view  that  it  procedure  for  enforcing  compliance  with  the 

was  intended  to  apply  solely  to  the  ascer-  orders  of  the  court  are  within  the  power  of 

tainment  of  the  amount  or  value  in  contro-  the  legislature  of  the  various  states,  and  the 

versy,  and  for  which  judgment  should  be  en-  proceeding  for  arrest  and  bail  herein  referred 

tered  up,  and  not  to  the  method  of  enforcing  to  is  among  these  means." 

18.  Wager  of  Law. —  The  wager  of  law,  if  it  ever  had  a  legal  existence  in 
the  United  States,  was  completely  abolished  by  this  amendment. 

Childress  v.  Emory.  (1823)  8  Wheat.  (U.S.)  642. 

19.  Waiver  of  Sight  —  a.  In  General.  —  Parties  have  a  right  to  enter  into 
a  stipulation  waiving  a  jury  and  submit  the  case  to  the  court  upon  an  agreed 
statement  of  facts,  even  without  any  legislative  provision  for  waiving  a  jury  by 
a  written  stipulation. 

Henderson's   Distilled   Spirits,    (1871)    14  against  the  protest  of  a  defendant,  Bhould  be 

Wall.   (U.  S.)  63.    See  also  Rogers  v,  U.  S.,  regarded  as  a  waiver  of  any  right  to  try  the 

(1891)    14MJ.  S.  564;  Campbell  v.  Boyreau,  case  by  a  jury,  and  all   the  advantages,   if 

(1858)    21    How.    (U.   S.)    223;    Parsons   v.  any  there  be,  that  it  might  have  otherwise 

Armor,  (1830)  3  Pet.  (U.  S.)  425.  enjoyed  in  a  court  of  law.     Southern  Devel- 

The  right  of  trial  by  jury  secured  by  the  °Pment  Ca  *  Silvft'  <1881>  89  Fed-  ***•  419' 
Constitution  of  the  United  States  is  for  the         -     mm^igtmm  «„0  ,-*  «,„    t>    c    /%*..,..*.. 

benefit  of  the  parties  litigating  in  the  courts  .  ®7  "?^f£l^ 

of  justice,  and  is  a  privilege  they  may  dis-  *"  P^vided  for  the  trial  of  issues  of  fact 

™t- .„,•♦£  ?4*\>1Z  Twoi     tt  c  Z  x><.tM^nA  ln  clvl1  case8  °y  tne  court  without  the  m- 

pense  with  if  they  choose.    U.  o.  v.  Katnbone,  *««„««*:««  «*  „   .:„«„    ^«i„  ,^u~-  *v^  ^«^.i 

(1828)  2  Paine  (U.  S.)  578,  27  Fed.  Cas.  No.       *«**»*«»  of  »  J"*  "P*  wKhen  *?  Pf*« 

ifl  121  l  '         '  waive  their  right  to  a  jury  by  a  stipulation 

°'  .in   writing.     Bay  lis  v.  Travellers'   Ins.   Co., 

The  bringing  of  the  suit  and  pressing  it  to       (1885)  113  U.  S.  316.    See  also  Louisiana  v. 

a  hearing  on   the   equity  side  of   a  court,      U.  S.,  (1887)  22  Ct.  CI.  88. 

h.  Presumption  Against  Waiver.  —  The  trial  by  jury  is  a  fundamental 
guaranty  of  the  rights  and  liberties  of  tie  people ;  consequently  every  reasonable 
presumption  should  be  indulged  against  its  waiver. 
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Hodges  r.  Eastern,  (1882)  106  U.  S.  412, 
wherein  the  court  said:  "  It  was  the  province 
of  the  jury  to  pass  upon  the  issues  of  fact, 
and  the  right  of  the  defendants  to  have  this 
done  was  secured  by  the  Constitution  of  the 
United  States.  They  might  have  waived  tflat 
right,  but  it  could  not  be  taken  away  by  the 
court.  Upon  the  trial,  if  all  the  facts  essen- 
tial to  a  recovery  were  undisputed*  or  If  they 
so  conclusively  established  the  cause  of  action 
as  to  have  authorized  the  withdrawal  of  the 
case   altogether   from    the   jury,   by   a   per- 


emptory instruction  to  find  for  plain  tiffs,  it 
would  still  have  been  necessary  that  the  jury 
make  its  verdict,  albeit  in  conformity  with 
the  order  of  the  court.  The  court  could  not, 
consistently  with  the  constitutional  right  of 
trial  by  jury,  submit  a  part  of  the  facts  to 
the  jury,  and,  itself,  determine  the  remainder 
without  a  waiver  by  the  defendants  of  a  ver- 
dict by  the  jury/*  See  also  U.  S.  v.  Rath- 
bone,  (1828)  2  Paine  (U.  S.)  578,  27  Fed. 
Cas.  No.  16,121. 


TH  Facts  Rb-exaxiked  Only  Accobdino  to  Rules  of  Common  Law  — 
1.  In  General —  This  is  a  prohibition  to  the  courts  of  the  United  States  to  re- 
examine any  facts  tried  by  a  jury  in  any  other  manner.  The  only  modes  known 
to  the  common  law  to  re-examine  such  facts  are  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried,  or  to  which  the  record  was  properly 
returnable ;  or  the  award  of  a  venire  facias  de  novo,  by  an  appellate  court,  for 
some  error  of  law  which  intervened  in  the  proceedings. 


Parsons  t>.  Bedford,  (1830)  3  Pet.  (U.  S.) 
447. 

"  In  all  trials  the  jury  are  the  exclusive 
judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony,  and  must  be 
left  to  the  free  exercise  of  their  functions. 
JEtna  L.  Ins.  Co.  v.  Ward,  (1891)  140  U.  S. 
76,  88.  According  to  the  rules  of  the  common, 
law,  when  a  verdict  has  been  returned  it  may 
be  set  aside  by  the  trial  judge,  notwithstand- 
ing the  sufficiency  of  the  evidence  of  the  suc- 
cessful party  in  point  of  law,  if,  in  his  judg- 
ment, the  verdict  was  against  the  manifest 
weight  of  the  evidence,  or  was*  in  other  re- 
spects, manifestly  improper  or  excessive. 
Metropolitan  R.  Co.  0.  Moore,  (1887)  121  U. 
S.  558,  569.  And  it  is  not  only  his  right  to 
do  this,  but  his  duty  also.  Woods  v.  Richmond, 
etc.,  R.  Co.,  (1893)  1  App.  Cas.  (D.  C.)  165, 
169.  In  the  ease  of  Metropolitan  R.  Co.  t\ 
Moore,  supra,  the  Supreme  Court  of  the  United 
States  recognitoed  the  right  of  the  general 
term  of  the  Supreme  Court  of  the  District  of 
Columbia  to  consider  the  weight  of  the  evi- 
dence on  appeal  from  the  special  term  from 
an  order  overruling  a  motion  for  new  trial; 
but  that  right  was  based  on  the  peculiar 
organization  of  that  court,  through  which, 
though  sitting  in  special  and  general  terms, 
it  is  still  but  one  court.  Hence,  it*was  said! 
'The  appeal  from  the  special  to  the  general 
term  is  not  an  appeal  from  one  court  to  an- 
other, but  is  simply  a  step  in  the  progress 
of  the  cause  during  its  pendency  in  the  same 
court/      (1887)    121   U.   S.   573.     Whatever 


doubt  might  possibly  have  been  raised  by  the 
remark  in  that  case  that  the  practice  of  the 
state  courts  in  reviewing  verdicts  is  *  per* 
haps  forbidden*  to  the  courts  of  the  United 
States  by  the  Seventh  Amendment,  has  cer- 
tainly been  removed  by  the  unmistakable  lan- 
guage of  later  cases.  Wilson  v.  Everett, 
(1891)  139  U.  S.  616,  621;  AStna  L.  Ins.  Co. 
t>.  Ward,  (1891)  140  U.  S.  76,  91.  In  this 
last  case  the  court  said :  '  It  may  be  that  if 
we  were  to  usurp  the  functions  of  the  jury 
and  determine  the  weight  to  be  given  to  the 
evidence,  we  might  arrive  at  a  different  con- 
clusion. But  that  is  not  our  province  on  a 
writ  of  error.  In  such  a  case  we  are  con- 
fined to  the  consideration  of  (exceptions,  taken 
at  the  trial  to  the  admission  or  rejection  of 
evidence,  and  to  the  charge  of  the  court  and 
its  refusal  to  charge.  We  have  no  concern 
with  questions  of  fact*  or  the  weight  to  be 
given  to  the  evidence  which  was  properly  ad- 
mitted.' "  Barbour  v.  Moore.  (1897)  10  App. 
Cas.   (D.  C.)   50. 

Not  re-examined  in  another  jurisdiction. — 
When  in  a  state  court  the  amount  of  damages 
recoverable  had  been  settled  in  favor  of  the 
plaintiff  and  against  the  defendants,  by  the 
verdict  of  a  jury,  in  a  trial  on  which  no 
exceptions  had  been  saved,  and  a  new  trial, 
application  for  which  had  been  made  by  mo- 
tion to.  the  court,  had  been  denied,  the  de- 
fendant's liability  could  not  be  re-examined 
in  a  bankruptcy  court*  Rosenthal  v.  Nove, 
(1900)   175  Mass.  564. 


Hot  at  Modified  by  state  Statute.  —  "A  comparison  of  the  language  of  the 
Seventh  Amendment,  as  finally  made  part  of  the  Constitution  of  the  United 
States,  with  the  Declaration  of  Rights  of  1774,  with  the  Ordinance  of  1787, 
with  the  essays  of  Mr.  Hamilton  in  1788,  and  with  the  amendments  introduced 
hy  Mr.  Madison  in  Congress  in  1789,  strongly  tends  to  the  conclusion  that  the 
Seventh  Amendment,  in  declaring  that  i  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined,  in  any  court  of  the  United  States,  than  according  to 
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the  rules  of  the  common  law/  had  in  view  the  rules  of  the  common  law  of 
England,  and  not  the  rules  of  that  law  as  modified  by  local  statute  or  usage 
in  any  of  the  states." 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  otherwise  than  according  to  the  rules  of  the 

6.  7,  wherein  the  court  said:     "It  must  be  common  law  of  England;  that  by  the  rules  of 

taken  as  established,  by  virtue  of  the  Seventh  that  law,  no  other  mode  of  re- examination  is 

Amendment  of  the  Constitution,  that  either  allowed  than  upon  a  new  trial,  either  granted 

party  to  an  action  at  law   (as  distinguished  by  the  court  in  which  the  first  trial  was  had 

from  suits  in  equity  or  in  admiralty)    in  a  or  to   which   the   record  was   returnable,  or 

court  of  the  United  States,  where  the  value  ordered  by  an  appellate  court  for  error  in 

in  controversy  exceeds  twenty  dollars,  has  the  law;  and  therefore  that,  unless  a  new  trial 

right  to  a  trial  by  jury;  that,  when  a  trial  has  been  granted  in  one  of  those  two  ways, 

by  jury  has  been  had  in  an  action  at  law,  in  a  facta  once  tried  by  a  jury  cannot  be  tried 

court  either  of  the  United  States  or  of  a  state,  anew,  by  a  jury  or  otherwise,  in  any  court  of 

the  facts  there  tried,  and  decided  cannot  be  the    United    States."      Affirming    D.    S.    v. 

re-examined  in  any  court  of  the  United  States,  O'Neal,  (1897)  10  App.  Cas.  (D.  C.)  205, 

2.  Control  of  Court  over  Verdict — a.  In  General.  —  This  does  not  mean  only 
and  barely  that  there  shall  be  a  verdict  of  twelve  men  under  any  conditions  that 
may  be  prescribed,  but  that  there  shall  be  a  trial  by  jury  as  understood  at  com- 
mon law.  The  control  of  the  court  over  the  verdict  after  it  is  given  is  as  much 
a  part  of  the  trial  by  jury  as  the  giving  of  the  verdict  itself,  and  the  right  to 
have  the  issues  tried  by  a  second  jury,  or  even  a  third  jury,  when  the  verdict 
of  the  first  jury  is  affected  by  some  infirmity  for  which  the  common  law  required 
the  trial  court  to  set  that  verdict  aside,  is  as  much  a  right  of  "  trial  by  jury  " 
preserved  by  the  Constitution  as  the  first  trial. 


Hughey  t?,  Sullivan,    ( 1897 )    80  Fed.  Rep,       ages  equal  the  actual  pecuniary  injury  to  the 

6,  holding  that  an  Ohio  statute,  providing       plaintiff,"  if  a  rule  of  practice  or  form  of 

that  "a  new  trial  shall  not  be  granted  on      procedure  which  the  federal   courts   sitting 


account  of  the  smallness  of  damages  in  an  within  the  state  should  follow,  under  section 
action  for  an  injury  to  the  person  or  reputa-  914,  Rev.  Stat.  U.  S.,  is  inconsistent  with 
tion,  nor  in  any  other  action  where  the  dam-       this  clause. 

b.  Weight  and  Sufficiency  of  Evidence  fob  the  Jury.  —  The  weight 
and  balancing  of  evidence  are  for  the  jury,  aad  their  conclusion  upon  it  in 
respect  to  its  preponderance,  when  fairly  reached,  is  not  re-examinable.  When 
a  case  is  such  that  it  must  be  submitted  to  the  jury,  conclusiveness  of  the  verdict 
roust  follow. 

Calderon  v.  O'Donohue,  (1891)  47  Fed.  Rep.  See  Ives  t>.  Grand  Trunk  R.  Co.,  (1887)  35 
39,  affirmed  New  York,  etc.,  Steamship  Co.  v.  Fed.  Rep.  177,  as  to  hearing  a  motion  for  a 
Anderson,  (C.  C.  A.  1892)   50  Ked.  Rep.  462.       new  trial  before  a  "full  bench." 

Evidence  Evenly  Balanced.  —  When,  in  an  action  against  a  street  railway  com- 
pany, a  verdict  has  been  returned  for  the  defendant,  the  verdict  cannot  be 
set  aside  when  there  was  evidence  each  way  on  the  question  submitted,  and  it 
was  somewhat  evenly  balanced. 

Stewart  v.  Sixth  Ave,  R,  Co.,  (1891)  45  Fed.  Rep.  $1. 

If  a  Verdict  Is  So  Against  the  Great  Preponderance  of  evidence  as  to  show  that  the 

jury  did  not  consider  and  act  upon  the  evidence,  but  were  moved  by  passion 

or  prejudice  or  some  other  motive,  to  set  it  aside  would  be  according  to  the 

rules  of  the  common  law.    But  to  set  it  aside  because  another  jury  might  find 

the  other  way  would  not  be  in  accordance  with  such  rules. 
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Kelley  v.  Pennsylvania  R.  Co.,  (1888)   33  it  would  have  followed  a  common  principle 

Fed.  Rep.  8S7.  in   respect   to   which   error  could   not   have 

If,  a  verdict  havine  been  takan  for  the  been  ■MW*  or  «*  "Mght  with  propriety  have 

plaintiff  by  directJoiTa  thVcoSt^ubjert  to  Jf6"?1  "}e  *TU?  vhat<  JUvdflneni  8hould 

its  opinion  whXr  ihe^viZS  J suffl-  *  '^A^l ^Jl^  ■*,? *  u^n 

«:««♦  *^  o«D*„;«  :♦  *u«  ««„_*  k-^  „„kfl^..M+iw  an  agreed  statement  of  facts,  and  afterwards 

AS  TmoUon'onrhalf  KfittES  Sftr^X  ■"?  ^M 
for  a  new  trial,  and  set  aside  the  verdict  frs'u^^O  TraVeUe™  ***'  °°'9  (1886) 
on  the  ground  of  insufficiency  of  the  evidence, 

c.  Decision  on  Motion  fob  New  Trial  Dependent  on  Remission  of 
Part  of  Veedict.  —  To  make  the  decision  of  a  motion  for  a  new  trial  depend- 
ent upon  a  remission  of  part  of  the  verdict  is  not  in  effect  a  re-examination  by 
the  court,  in  a  mode  nofr  known  at  the  common  law,  of  facts  tried  by  the  jury, 
and  therefore  is  not  a  violation  of  the  Seventh  Amendment  of  the  Constitution. 
In  considering  whether  a  new  trial  should  be  granted  upon  the  ground  that 
the  damages  allowed  by  the  jury  are  palpably  or  outrageously  excessive,  the 
court  necessarily  determines  in  its  own  mind  whether  a  verdict  for  a  given 
amount  would  be  liable  to  the*  objection  that  it  was  excessive.  The  authority 
of  the  court  to  determine  whether  the  damages  are  excessive  implies  authority 
to  determine  when  they  are  not  of  that  character.  To  indicate,  before  passing 
upon  the  motion  for  a  new.  trial,  its  opinion  that  the  damages  are  excessive,  and 
to  require  a  plaintiff  to  submit  to  a  new  trial,  unless,  by  remitting  a  part  of  the 
verdict,  he  remove  that  objection,  certainly  does  not  deprive  the  defendant  of 
any  right,  or  give  him  any  cause  for  complaint  Notwithstanding  such 
remission,  it  is  still  open  to  him  to  show,  in  the  court  which  tried  the  case, 
that  the  plaintiff  was  not  entitled  to  a  verdict  in  any  sum,  and  to  insist,  either 
in  that  court  or  in  the  appellate  court,  that  such  errors  of  law  were  committed 
as  entitled  him  to  have  a  new  trial  of  the  whole  case. 

Arkansas  Valley  Land,  etc..  Co.  v.  Mann,  (1890)  130  U.  S.  72. 

d.  As  to  Causes  Transferred  on  Abolishing  Courts.  —  When  courts  are 
abolished  and  cases  transferred  to  other  courts,  the  new  courts  are  merely 
substitutes  for  the  old,  and,  as  regards  their  jurisdiction  and  capacity  to  dispose 
of  cases  remitted  to  them,  are  the  same  courts,  and  power  to  re-examine  facts 
tried  by  a  jury  goes  with  the  cases. 

U.  S.  v.  Haynes,  (1887)  29  Fed.  Rep.  696. 

3.  Courts  of  Appeal  Without  Jurisdiction  to  Be-examine  Facts.  —  A  United 

States  Court  of  Appeals  has  no  jurisdiction  to  re-examine  facts  tried  by  a  jury. 

Parsons  t>.  Bedford,  (1830)  3  Pet.  (U.  S.)  Whilst  in  most,  if  not  all.  of  the  states  of 

433,  as  to  an  appeal  to  the  Supreme  Court  the  Union  the  appellate  courts  have  the  right 

from   a   Circuit   Court.     See   also   U.    S.   v.  to  review  the  facts  as  well  as  the  law  in  all 

Haynes,   (1887)   29  Fed.  Rep.  691,  as  to  an  appeals,  as  if  they  were  proceedings  in  equity, 

appeal  to  a  Circuit  Court  from  a  District  that  power  has  been  expressly  denied  to  the 


ourt.  courts  of  the  United  States  by  this  amend- 

ment.    Barbour  v.  Moore,    (1897)    10  App. 
Cas.  (D.  C.)  50. 

4.  On  Bemovals  from  8tate  Courts  —  cl  After  Trials  in  State  Courts  — 
(1)  In  General.  —  So  much  of  the  Act  of  Congress  of  March  3,  1863,  section  5, 
entitled  "  An  Act  relating  to  habeas  corpus  and  regulating  proceedings  in 
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certain  cases,"  as  provided  for  the  removal  of  a  judgment  in  a  state  court, 
and  in  which  the  cause  was  tried  by  a  jury,  to  the  Circuit  Court  of  the  United 
States  for  a  retrial  on  the  facts  and  law,  was  held  not  to  be  in  pursuance  of 

the  Constitution  and  void. 

« 

Justices  v: Murray,  {I860)  9  Wall.  (U.  8.)  (1890)  44  Fed.  Rep.  525;  Murray  v.  Patrie, 

277.     See  also  Maxwell  v.  Dow,   (1900)    176  (1866)  5  Blatchf.  (U.  S.)  343,  17  Fed.  Cas. 

U.  S.  598;  Stevenson  v.  Williams,  (1873)   19  No.  9,967;  Patriot).  Murray,  (1864)  43  Barb. 

Wall.   (U.  S.)   576;  McKee  v.  Bains,   (1869)  (N.  Y.)   323. 
10  Wall.  (U.  S.)  25;  Brodhead  v.  Shoemaker, 

(2)  When  New  Trial  Granted.  —  This  clause  has  no  application  to  a  case 

which  has  been  removed  from  a  state  court  into  a  United  States  court  after 

a  judgment  in  the  state  court  had  been  vacated,  the  verdict  set  aside,  and  a 

new  trial  granted. 

Home  L.  Ins.  Co.  v.  Dunn,  (1873)  19  Wall.  (U.  S.)  226.   But  see  Bryant  v.  Rich,  (1870) 
106  Mass.  193. 

b.  On  Weit  of  Error  from  United  States  Supreme  Court.  —  The  last 

clause  of  this  amendment  is  not  restricted  in  its  application  to  suits  at  common 

law  tried  before  juries  in  the  courts  of  the  United  States.     It  applies  equally 

to  a  case  tried  before  a  jury  in  a  state  court  and  brought  to  the  Supreme  Court 

of  the  United  States  by  a  writ  of  error  from  the  Highest  court  of  the  state. 

Chicago,  etc.,  R.  Co.  v.  Chicago,  ( 1897 )  166  coining  up  from  an  inferior  federal  court,  and 

U.  S.  242,  in  which  case  the  court  said :   "  One  also  to  the  Circuit  Court  in  like  cases  in  the 

of  the  objections  made  to  the  acceptance  of  exercise  of  its  appellate  power,  and  also  in 

the  Constitution  as  it  came  from  the  hands  cases  of  federal  cognizance  coming  up  from 

of  the  Convention  of  1787  was  that  it  did  not,  a  state  court.    Justices  v.  Murray,  (1869)  9 

in  express  words,  preserve  the  right  of  trial  Wall.  (U.  S.)  278. 

by  jury,  and  that  under  it,  facts  tried  by  a  A   M    ^  .     ^  .  appeliate   or 

jury  could  be  re-examined  in  the  courts  of  the  «  ~  J3.,-!/  w^miL^m^tm^ «„£££«».  ?« 

United  States  otherwise  than  according  to  the  "perrtaory  jurisdiction  over  proceedings  m 

rules    of    the    common    law.      The    Seventh  *  ■■»*•  .«■*  cannot  ™-<**™™  the  facts 

Amendment  was  intended  to  meet  these  objee-  «»titiitiEg  the  cause  of  action  on  which  the 

tions,  and  to  deprive  the  courts  of  the  United  f?^^^1!?^*?!;  3^*^  Am 

States  of  any  suPch  authority."  ^  J^-gfg  Rgffft*  2J 

This  clause  applies  to  the  appellate  powers      497. 
of  the  United  States  in  all  common-law  cases 
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"  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted." 

I.  Limitation  on  Powers  of  Federal  Government  Only,  352. 
II.  Applicable  to  Organized  Territories,  352. 

III.  Excessive  Bail,  353. 

IV.  Excessive  Fines,  Cruel  and  Unusual  Punishments,  353. 

1.  When,  Within  the  Statute,  353. 

2.  Comparison  with  Undue  Leniency  in  Another  Case,  353. 

3.  Punishments  of  Torture,  353. 

4.  Ten  Years  for  Assault  with  Dangerous  Weapon,  354. 

5.  Fifty  Dollars  and  Three  Months'  Hard  Labor  for  Illegal  Sale  of 

Liquor,  354. 

6.  Shooting  as  a  Mode  of  Executing  Death  Penalty,  354. 

V.  Appellate  Jurisdiction  of  United  States  Supreme  Court,  354. 

I.  LliciTATlOH  OH  POWERS  OF  FEDERAL  GOVERNMENT  Only.  —  This  amend- 
ment is  addressed  to  the  courts  of  the  United  States  exercising  criminal  juris- 
diction, and  is  doubtless  mandatory  to  them  and  a  limitation  upon  their  dis- 
cretion, and  does  not  apply  to  the  states. 

Ex  p.  Watkins,  (1833)  7  Pet.  (U.  S.)  573.  Illinois.  —  Keith  v.  Henkleman,  (1898)  173 

111.  143. 

That  this  amendment  is  not  a  limitation  u aryland.  —  Foote  t\  State,  (1882)  59  Md. 

on  the  powers  of  the  state,  see  also  tbe  fol-  264, 

lowing  cases :  Massachusetts.  —  Com.  v.  Hitchings,  ( 1855 ) 

United  States.  —  Ohio  v.  Dollison,   (1904)  5  Gray  (Mass.)  485. 

194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  176  #en?  York.  —  Barker  v.  People,    (1824)    3 

U.  S.  87,  affirming  (1897)  51  Neb.  581;  Brown  Cow.  (N.  Y.)  686;  Murphy  v.  People,  (1824) 

v.  New  Jersey,  (1899)   175  U.  S.  174;  Brown  2  Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 

v.  Walker,    (1896)    161  U.  S.  606,  affirming  2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 

(1895)    70  Fed.  Hep.  46;  Monongahela  Nav.  York,  (1831)  8  Wend.  (N.  Y.)  85,  100. 

Co.  v.  U.  S.f  (1893)   148  U.  S.  324;  O'Neil  v.  Pennsylvania.  —  James  v.  Com.,  (1825)   12 

Vermont,   (1892)    144  U.  S.  332;  McElvaine  s.  &  R.  (Pa.)  220,  in  which  caseNit  was  held 

v.  Brush,  (1891)   142  U.  S.  158;  Eilenbecker  that  the  ducking-stool  was  not  the  punish- 

v.  Plymouth  County,    (1890)    134  U.  S.  34;  ment  of  a  common  scold  in  Pennsylvania. 

Spies  v.  Illinois,  (1887)    123  U.  S.  131,  166;  Rhode  Island.  —  State  v.   Paul,    (1858)    5 

Edwards  v.  Elliott,  (1874)  21  Wall.  (U.  S.)  r.  i.  i85,  196;  State  v.  Keeran,  (1858)  5  R. 

652,  557;  Fox  17.  Ohio,   (1847)   5  How.    (U.  1.  497;  /„  re  Fitzpatrick,  (1888)  16  R.  I.  60. 

S.)  410,  434;  Barron  v.  Baltimore,  (1833)   7  Vermont.  —  State  v.   Hodgson,    (1893)    66 

Pet.   (U.  S.)   243,  247;  Livingston  v.  Moore,  vt.  156. 

(1833)  7  Pet.   (U.  S.)  661;  U.  S.  v.  Rhodes,  Virginia.  —  Southern      Express     Co.     t>. 

(1866)    1  Abb.   (U.  S.)  28,  27  Fed.  Cas.  No.  Com.,  (1895)  92  Va.  67. 
16,151;  U.  S.  v.  Hall,  (1871)  3  Chicago  Leg. 

N.  260,  26  Fed.  Cas.  No.  15,282.  Effect    of    Fourteenth    Amendment.  —  In 

Connecticut.  —  Colt    v.    Eves,     (1837)     12  O'Neil   v.  Vermont,    (1892)    144  U.    S.  323, 

Conn.  251 ;  State  v.  Phelps,  Super.  Ct.,  Hart-  Justice  Field,  in  a  dissenting  opinion,  holds 

ford  County,  Sept.  T.  1816.  that  the  Fourteenth  Amendment  has  made 

this  amendment  applicable  to  the  sta/tes. 

n.  Applicable  to  Orgahized  Territories.  —  Organized  territories  are 
invested  with  legislative  power  which  extends  to  all  rightful  subjects  *of  legis- 
lation not  inconsistent  with  the  Constitution  and  laws  of  the  United  States. 
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CONSTITUTION. 


Exeessivo  Bail,  etc.- 


By  virtue  of  that  power,  the  legislative  branch  of  a  territory  may  define 
offenses,  and  prescribe  punishment  of  the  offenses,  subject  to  the  provision  that 
cruel  and  unusual  punishments  shall  not  be  inflicted. 
Wilkeraon  v.  Utah,  (1878)  99  U.  S.  133. 

m.  EXCESSIVE  Bail.  —  To  require  larger  bail  than  the  prisoner  could  give 
would  be  to  require  excessive  bail,  and  to  deny  bail  in  a  case  clearly  bailable 
by  law. 

U.  S.  17.  Lawrence,  (1835)  4  Cranch  (C.  C.)  to  be  guided  by  the  compound  consideration 

518,  26   Fed.   Cas.   No.   15,577,  wherein   the  of  the  ability  of  the  prisoner  to  give  bail, 

court  said  that  the  discretion  of  the  magis-  and  the  atrocity  of  the  offense.    See  also  U. 

irate  in  taking  bail  in  a  criminal  case  is  8.  v.  Brawner,  (1881)  7  Feu.  Rep.  89. 


IV.  Excessive  Futes,  Cbttbl  and  TJinrsiFAL  PmnsraENTs- 
the  Statute. 


1.  When  Within 


The  sentence  and  punishment  imposed  upon 
a  defendant  for  any  violation  of  the  pro- 
visions of  the  statute,  which  is  within  the 
punishment  provided  for  by  the  statute,  can- 
not be  regarded  as  excessive,  cruel,  or  unusual. 
Jackson  v.  U.  8.,  (C.  C.  A.  1900)  102  Fed. 
Rep.  487. 

The  provision  has  its  origin  in  an  Act  of 
Parliament  in  1688,  entitled,  "An  Act  de- 
claring the  rights  and  liberties  of  the  subject, 
and  settling  the  succession  of  the  crown;" 
which  Act  set  forth  numerous  grievances,  and 
among  them,  that  "excessive  bail  hath  been 
required  of  persons  committed  in  criminal 
cases  to  elude  the  benefit  of  the  laws  made  for 


the  liberty  of  the  subjects ;  and  excessive  fines 
have  been  imposed,  and  illegal  and  cruel  pun- 
ishments in  meted."  And  it  is  therein  de- 
clared that  excessive  bail  ought  not  to  be  re- 
quired nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted.  Statute 
1  W.  and  M.,  ch.  2.  The  declaration  of  rights 
as  contained  in  this  Act  of  Parliament  re- 
lates to  the  executive  and  judicial  departments 
of  the  government  of  England.  The  language 
as  used  in  our  Federal  Constitution  is  a  lim- 
itation upon  the  authority  of  Congress,  and 
has  no  application  whatever  to  the  govern- 
ment of  the  states.  Martin  17.  Johnson, 
(1895)  11  Tex.  Civ.  App.  633. 


2.  Comparison  with  Undue  Leniency  in  Another  Case.  —  Undue  leniency  in 
one  case  does  not  transform  a  reasonable  punishment  in  another  case  to  a 
cruel  one. 

Howard  v.  Fleming,  (1903)  191  U,  8.  136. 

3.  Punishments  of  Torture. —  Difficulty  would  attend  the  effort  to  determine 
the  exactness  and  the  extent  of  the  constitutional  provision  which  provides  that 
cruel  and  unusual  punishments  shall  not  he  inflicted,  but  it  is  safe  to  affirm 
that  punishments  of  torture,  such  as  those  formerly  inflicted  for  atrocious 
crimes  and  for  high  treason,  and  all  others  in  the  same  line  of  unnecessary 
cruelty,  have  been  forbidden  by  this  amendment 


Wilkerson  v.  Utah,  (1878)  99  U.  S.  135. 

Whipping.  —  A  New  Mexico  territorial 
statute  providing  that  "every  person  who 
shall  be  convicted  of  stealing  a  horse,  mare, 
colt,  or  Ally,  horse  mule  or  mare  mule,  ass  or 
jennet,  bullock,  cow,  or  calf,  sheep,  goat,  or 
hog,  shall  be  punished  by  not  less  than  thirty 
lashes,  well  laid  on  his  bare  back,  nor  more 
than  sixty,  at  the  discretion  of  the  court  try- 
ing such  cause,  and  shall  be  confined  in  the 
county  jail  until  the  costs  of  the  prosecution 
are  paid  and  the  sentence  fully  complied 
with/'  was  held  not  to  be  unconstitutional  as 
inflicting]  cruel  and  unusual  punishment.  Gar- 
cia r.  Territory,  (1869)   1  N.  Mex,  415. 


M  There  may  be  exceptional  cases,  in  rela- 
tion to  the  whipping  post,  pillory,  or  other  ex- 
treme, isolated,  and  exceptional  cases,  where 
the  courts  have  interfered,  and  held  the  sen- 
tence  to  be  in  violation  of  the  provisions  of 
the  Constitution.  *  *  *  The  extent  of  the 
punishment,  upon  conviction,  ought  to  be 
such  as  is  warranted  by  law,  and  such  as  ap- 
pears to  be  best  calculated  to  answer  the  ends 
of  precaution  necessary  to  deter  others  from 
the  commission  of  like  offenses,  in  addition  to 
the  punishment  of  the  individual  offender." 
Jackson  t\  U.  S.,  (C.  C.  A.  1900)  102  Fed. 
Rep.  488. 
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bMnire  Batt,  ete.  CONSTITUTION.  Amendment  TOT. 

4.  Ten  Tears  for  Assault  with  Dangerous  Weapon.  —  The  punishment  of  ten 
years  in  prison,  for  the  crime  of  an  assault  with  a  dangerous  weapon,  was 
held  not  to  be  out  of  all  proportion  to  the  offense. 

Jackson  v.  U.  S.,  (C.  C.  A.  1900)  102  Fed.  Rep.  488. 

5.  Fifty  Dollars  and  Three  Months'  Hard  Labor  for  Illegal  Sale  of  Liquor. — 

This  clause  does  not  apply  to  state  but  to  national  legislation.  "  But  if  this 
were  otherwise  the  defense  could  not  avail  the  plaintiff  in  error.  The  offense 
charged  was  the  keeping  and  maintaining,  without  license,  a  tenement  for  the 
illegal  sale  and  illegal  keeping  of  intoxicating  liquors.  The  plea  does  not  set 
out  the  statute  imposing  fines  and  penalties  for  the  offense.  But  it  appears 
from  the  record  that  the  fine  and  punishment  in  the  case  before  us  was  fifty 
dollars  and  imprisonment  at  hard  labor  in  the  house  of  correction  for  three 
months.  We  perceive  nothing  excessive,  or  cruel,  or  unusual  in  this.  The 
object  of  the  law  was  to  protect  the  community  against  the  manifold  evils  of 
intemperance." 

Pervear  v.  Massachusetts,  (1866)  5  Wall  (U.  S.)  475. 

6.  Shooting  as  a  Mode  of  Executing  Death  Penalty.  —  The  punishment  of 
shooting  as  a  mode  of  executing  a  death  penalty  for  the  crime  of  murder  in 
the  first  degree  is  not  a  cruel  and  unusual  punishment  within  the  meaning  of 
this  amendment.  A  territorial  statute  authorizing  a  court  to  inflict  such  a 
punishment  is  not  invalid. 

Wilkerson  v.  Utah,  (1878)  99  U.  S.'  134. 

V.  Appellate  Jubisdigtioh  of  TJhited   States  8upeeme  Cotot.  —  The 

Supreme  Court  has  no  appellate  jurisdiction  to  revise  sentences  of  inferior 
courts  in  criminal  cases,  and  cannot,  even  if  the  excess  of  the  fine  were  apparent 
on  the  record,  reverse  the  sentence. 

Ex  p.  Watkins,  (1833)  7  Pet.  (U.  S.)  573.  See  also  American  Conatr.  Co.  v.  Jacksouville, 
etc.,  R.  Co.,  (1893)  148  U.  8.  378. 
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AMENDMENT  IX. 

"  The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  he  construed  to 
deny  or  disparage  others  retained  by  the  people.'1 


To  the  flutes  this  amendment  does  not  extend. 


Livingston  v.  Moore,  (1833)  7  Pet.  (U.  S.) 
551. 

That  this  amendment,  with  the  other  first 
ten  amendments,  is  not  a  limitation  on  the 
powers  of  the  states,  see  also  the  following 
cases: 

United  States.  —  Ohio  t>.  Dollison,  (1904) 
194  U.  S.  447;  Bolln  v.  Nebraska,  (1900)  176 
U.  S.  87,  affirming  (1897)  51  Neb.  581 ;  Brown 
v.  New  Jersey,  (1899)  175  U.  S.  174;  Brown 
v.  Walker,  (1896)  161  U.  S.  606,  affirming 
(1895)  70  Fed.  Rep.  46;  Monogahela  Nav. 
Co.  v.  U.  S.,  (1893)  148  U.  S.  324;  McElvaine 
V.  Brush,  (1891)  142  U.  S.  158;  Eilenbecker 
r.  Plymouth  County,  (1890)  134  U.  S.  34; 
Spies  v.  Illinois,  (1887)  123  U.  S.  131,  166;, 
Edwards  v.  Elliott,  (1874)  21  Wall.  (U.  S.) 


552,  557;  Fox  v.  Ohio,  (1847)  5  How.  (U. 
S.)  410;  U.  S.  v.  Rhodes,  (1866)  1  Abb.  (U. 
S.)  28,  27  Fed.  Cas.  No.  16,151;  U.  S.  t>. 
Hall,  (1871)  3  Chicago  Leg.  N.  260,  26  Fed. 
Cas.  No.  15,282. 

Connecticut.  —  Colt  v.  Eves,  (1837)  12 
Conn.  251;  State  v.  Phelps,  Super.  Ct.,  Hart- 
ford County,  Sept.  T.  1816. 

Illinois.  —  Keith  v.  Henkleman,  (1898)  173 
111.  143. 

Neto  York.  —  Murphy  v.  People,  (1824)  2 
Cow.  (N.  Y.)  815;  Jackson  v.  Wood,  (1824) 
2  Cow.  (N.  Y.)  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  (N.  Y.)  85,  100. 

Rhode  J  stand. —  State  v.  Paul,  (185fr)  5 
R.  I.  185,  196;  State  v.  Keeran,  (1858)  5  R. 
I.  497;  In  re  Fitzpatrick,  (1888)   16  R.  I.  60. 
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AMENDMENT  X. 

"  The  powers  nflt  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  the  people." 

I.  General  Reserved  Powers,  356. 
II.  Dependent  on  Construction  of  the  Whole  Constitution,  357. 

III.  Police  Power,  357. 

1.  In  General,  357. 

2.  Federal  Tax  on  Manufacture  and  Sale  of  Commodities,  357. 

3.  Making  Settlement  on  Indian  Lands  Unlawful,  358. 

IV.  State  Power  of  Taxation,  358. 

1.  In  General,  358. 

2.  Tax  on  Domestic  Corporations,  359. 

3.  Concurrent  StaU  and  Federal  Power  on  the  Same  Subjects,  359. 

4.  Limited  by  Grants  of  Federal  Power,  359. 

V.  Matters  Relating  to  State  Courts,  360. 
VI.  As  to  Rights  of  Property,  360. 

VII.  Shores  of,  and  Soils  under,  Navigable  Waters,  360. 
VIII.  Mandamus  from  State  Court  to  Federal  Officer,  360. 
IXX  Taxation  by  Congress  of  Municipal  Revenue,  360. 
X.  Restraining  State  Corporation  from  Interfering,  with  Inter- 
state  Commerce,  361. 

I.  General  Besebveb  Powebs.  —  The  reservation  to  the  states  respectively 

only  means  the  reservation  of  the  rights  of  sovereignty  which  they  respectively 

possessed  before  the  adoption  of  the  Constitution  of  the  United  States,  and 

which  they  had  not  parted  from  by  that  instrument     And  any  legislation  by 

Congress  beyond  the  limits  of  the  power  delegated  would  be  trespassing  upon 

the  rights  of  the  states  or  the  people,  and  would  not  be  the  supreme  law  of  the 

land,  but  null  and  void.  * 

Gordon  v.  U.  S.,  (1864)   117  U.  S.  705.  states  respectively,  or  to  the  people."     The 

ei_  government  of  the  United  States,  therefore, 

The  powers  the  people  have  given  to  the  can  ciaim  no  p0Wers  which  are  not  granted  to 

general  government  are  named  in  the  Con-  it  by  the  Constitution,  and  the  powers  actu- 

stitution,  and  all  not  there  named,  either  ex-  any  granted  must  be  such  as  are  expressly 

pressly  or  by  implication,  are  reserved  to  the  given,  or  given  by  necessary  implication.  The 

people  and  can  be  exercised  only  by  them,  or  general  government,  and  the  states,  although 

upon  further  grant  from  them."    Per  Brewer,  ^^  exi8t  within  the  8ame  territorial  limits, 

J.,  concurring  in  U.  S.  v.  Williams,   (1904)  are  separate  and  distinct  sovereignties,  acting 

194  U.  S.  295.  separately  and  independently  of  each  other, 

It  is  a  familiar  rule  of  construction  of  the      7^in  their  r.e8P^tlve  8Pheres-    ™\fo™er 
n      J"*  V         *  *v    r-  •       ?u  I  *iT  •  ln  lts  appropriate  sphere  is  supreme;  but  the 

Constitution  of  the  Lnion,  that  the  sovereign         ^  ^.P  ^    ^     f  ^         werg  ^ 

powers  vested  in  the  state  governments  by  their  anted           in   the   ]mgaMgt  of  the  Tenth 

respective    constitutions    remained   unaltered  1^^    ..  re8erved/'  arfaa  independent 

and  unimpaired,  except  bo  far  as  they  were  f  th               j          r^t  as  that  gpveYnment 

granted  to  the  government  of  the  United  States.  w:i.y.  6-fD  a„uJL  i*  ;«/i<^„,^„+  fti«,fl  a.^ 

That  the  intention  of  the  framers  of  the  Con-  ?1&*  BPt2£  *,  T^Tuw^t^^ 

stitutioninthisrespectmightnotbemisunder-  ^lector  v.  Day,    (1870)    11  Wall.    (U.  S.) 
stood,  this  rule  of  interpretation  is  expressly 

declared  in  the  tenth  article  of  the  amend-  This  cannot,  with  any  propriety,  be  read 

ments,  namely:     "  The  powers  not  delegated  as  a  new  grant  to  the  states  or  the  people  of 

to  the  United   States   are   reserved   to   the  such  power  as  had  not  been  delegated  or  pro- 
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it  X. 


CONSTITUTION. 


Powers  Reserved  to  States. 


hibited  by  the  Constitution,  for  that  would 
assume  the  existence  of  a  considerable  period 
of  time  when  these  powers  were  either  in 
abeyance  or  vested  som where  else,  which  is 
an  assumption  inadmissible  as  inconsistent 
with  the  nature  of  governmental  powers.  It 
must  be  concluded  that  Article  X.  was  in- 
tended as  declaratory  of  a  pre-existing  intent 
of  the  Constitution,  and  that  would  lead  us 
to  construe  the  Constitution  precisely  as  if 
the  tenth  article  of  amendment  had  been  in-  ' 
corporated  in  it  at  its  first  adoption,  Read- 
ing, then,  the  Constitution  with  this  reserva- 
tion,- it  is  necessary  that  the  terms  of  every 
grant  should  be  construed  as  the  express  lim- 
itation of  such  grant  where  that  is  reasonably 
possible.  State  v.  Davis,  (1879)  12  S.  Car. 
534. 

The  government  of  the  United  States  is 
one  of  delegated  and  limited  powers;  it  de- 
rives its  existence  and  authority  altogether 
from  the  Constitution,  and  neither  of  its 
branches,  executive,  legislative,  nor  judicial, 
can  exercise  any  of  the  powers  of  government 
beyond  those  specified  and  granted;  for  the 
tenth  article  of  the  amendments  to  the  Con- 


stitution, in  express  terms,  provides  that 
"  the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states, 
respectively,  or  to  the  people."  Ex  p.  Merry- 
man,  (1861)  Taney  (tf.  S.)  246,  17  Fed.  Cas. 
No.  0,487. 

Any  legislation  of  Congress  beyond  the  lim- 
its of  the  powers  delegated  is  an  invasion  of 
the  rights  reserved  to  the  states  or  to  the 
people,  and  is  necessarily  void.  Matter  of 
Pacific  R.  Commission,  (1887)  32  Fed.  Rep. 
254. 

The  exclusive  alienation  of  state  sover- 
eignty can  only  exist  in  three  cases:  where 
by  its  terms  it  is  so,  or  where  a  power  is 
conferred  on  the  federal  government,  and  the 
states  are  prohibited  from  exercising  a  sim- 
ilar authority,  or  where  an  authority  is 
granted  to  the  former,  to  which  the  exercise 
of  a  like  power  on  the  part  of  the  different 
states  would  be  absolutely  and  totally  con- 
tradictory and  repugnant.  Adams  v.  Storey, 
(1817)  1  Paine  (U.  8.)  79,  1  Fed.  Cas. 
No.  66. 


II  DEPEHDEHT  OH  CONSTRTFCTIOH  OF  THX  WHOLE  CONSTITVTIOIT. —  There  is 
no  phrase  in  the  instrument  which,  like  the  Articles  of  Confederation,  excludes 
incidental  or  implied  powers,  and  which  requires  that  everything  granted  shall 
be  expressly  and  minutely  described.  This  amendment,  which  was  framed  for 
the  purpose  of  quieting  the  excessive  jealousies  which  had  been  excited,  omite 
the  word  "  expressly,"  and  declares  only  that  the  powers  "  not  delegated  to  the 
United  States,  nor  prohibited  to  the  states,  are  reserved  to  the  states  or  to  the 
people ; "  thus  leaving  the  question  whether  the  particular  power  which  may 
become  the  subject  of  contest  has  been  delegated  to  the  one  government,  or 
prohibited  to  the  other,  to  depend  on  a  fair  construction  of  the  whole  instrument. 


M'CulIoch  v.  Maryland,  (1819)  4  Wheat. 
(U.  S.)  406. 

Similar  clause  in  Article  of  Confederation. 
—  The  same  reservation,  in  substance,  was 
contained  in  the  second  article  of  the  Articles 
of  Confederation,  except  that  the  word  "  ex- 
pressly" was  there  placed  before  the  word 


"delegated."  The  omission  of  this  word  in 
the  Tenth  Amendment  is  most  significant,  and 
shows  the  object  was  not  to  interfere  with 
or  restrict  any  of  the  powers  delegated  to  the 
United  States  by  the  Constitution,  whether 
expressly  delegated  or  not.  Metropolitan 
Bank  V.  Van  Etyck,  (1863)  27  N.  Y.  416. 


IIL  POLICE  Poweb  —  1.  In  General.  —  The  police  power  of  the  states  is 
limited  by  the  express  prohibitions  in  the  Federal  Constitution  upon  a  state's 
action.  For  instance,  the  state  may  regulate  fares  and  freights,  but  inasmuch 
as  the  regulation  of  interstate  commerce  is  vested  in  the  general  government, 
the  state's  police  power  to  regulate  freights  and  tariffs  does  not  extend  to 
interstate  commerce. 


State  v.  Kansas  City,  etc.,  R.  Co.,  (1887) 
32  Fed.  Rep.  723.  See  Smith  v.  Bivens, 
(1893)  56  Fed.  Rep.  356.  See  also  Police 
Power  of  the  States,  Fed.  Stat.  Annot.,  vol. 


8,  p.  390;  and  Police  Powers,  vol.  8,  p.  752, 
and  under  other  clauses;  consult  the  Index, 
under  Police  Power. 


2.  Federal  Tax  on  Manufacture  and  8ale  of  Commodities  —  An  Act  of  Con- 
gress, imposing  taxes  on  the  manufacture  and  sale  of  oleomargarine,  which 
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provides  for  the  marking  of  packages  used  by  retail  dealers  in  oleomargarine, 
does  not  invade  the  police  power  of  the  state  when  the  principal  object  of  the 
Act  is  the  raising  of  revenue  and  not  the  protection  to  purchasers. 

U.  S.  v.  Dougherty,  (1900)  101  Fed.  Rep.  440.    See  alBo  In  re  Kollock,  (1897)  165  U.  S.  532. 

3.  Making  Settlement  on  Indian  Lands  Unlawful.  —  A  state  statute  made  it 
unlawful  for  any  persons  other  than  Indians  to  settle  and  reside  upon  lands 
belonging  to  or  occupied  by  any  tribe  of  Indians,  and  declared  void  all  contracts 
made  by  any  Indians,  whereby  any  other  than  Indians  should  be  permitted  to 
reside  on  such  lands;  and  if  any  persons  should  settle  or  reside  on  any  such 
lands  contrary  to  the  Act,  it  was  made  the  duty  of  any  judge  of  any  county 
court  where  such  lands  were  situated,  on  complaint  made  to  him,  and  due 
proof  of  such  residence  or  settlement,  to  issue  his  warrant,  directed  to  the 
sheriff,  commanding  him  to  remove  such  persons.  It  was  held  to  be  a  police 
regulation  for  the  protection  of  the  Indians  from  the  intrusion  of  the  white 
people,  and  to  preserve  the  peace.  Notwithstanding  the  peculiar  relation  which 
these  Indian  nations  hold  to  the  government  of  the  United  States,  the  state 
had  the  power  of  a  sovereign  over  their  persons  and  property,  so  far  as  it 
was  necessary  to  preserve  the  peace  of  the  commonwealth,  and  to  protect 
these  feeble  and  helpless  bands  from  imposition  and  intrusion.  The  power 
of  a  state  to  make  such  regulations  to  preserve  the  peace  of  the  community 
is  absolute,  and  has  never  been  surrendered. 

New  York  v.  Dibble,  (1858)  21  How.  (U.  S.)  368. 

IV.  State  Poweb  of  Taxation  —  1.  In  General.  —  The  taxing  power  of  a 
state  is  one  of  its  attributes  of  sovereignty;  it  exists  independently  of  the 
Constitution  of  the  United  States,  and  underived  from  that  instrument,  and 
may  be  exercised  to  an  unlimited  extent  upon  all  property;  trades,  business, 
and  avocations  existing  or  carried  on  within  the  territorial  boundaries  of  the 
state,  except  so  far  as  it  has  been  surrendered  to  the  federal  government,  either 
expressly  or  by  necessary  implication. 

Union  Pac.  R.  Co.  «?.  Periston,  (1873)    18  real  or  personal,  with  the  exceptions  stated, 

Wall.   (U.  S.)   29.     See  also  Duer  v.  Small,  is  subject  to  its  laws;  and  also  the  number- 

(1859)   4  Blatchf.   (U.  S.)   263,  7  Fed.  Cas.  less  enterprises  in  which  its  citizens  may  be 

No.  4,116.  engaged.     These  are  subjects  of  state  regula- 

Where  there  has  been  no  compact  with  the  tion  and  state  taxation,  and  there  is  no  fed- 
federal  government,  or  cession  of  jurisdiction  f*1  power  under  the  Constitution  which  c*n 

ness  PwXnXChs^S  ftJT^^  ^fSS "  "  *  ^^  (  ^  "  ^ 

denominated  the  means  of  the  general  gov-  I      •/ 

eminent;  and,  as  laid  down  by  this  court,  it  "With  the  exception  of  the  powers  surren- 

may  be  exercised   at  the  discretion   of  the  dered    by    the   Constitution    of    the    United 

state.      The  only  restraint   is  found   in  the  States,  the  people  of  the  several  states  are 

responsibility  of  the  members  of  the  legisla-  absolutely     and     unconditionally     sovereign 

ture  to  their  constituents.     If  this  power  of  within  their  respective  territories.    It  follows 

taxation  by  a  state  within   its  jurisdiction  that  they  may  impose  what  taxes  they  think 

may    be    restricted    beyond    the    limitations  proper  upon  persons  or  things  within  their 

stated,  on  the  ground  that  the  tax  may  have  dominion,  and  may  apportion  them  according 

some  direct  bearing  on  foreign  commerce,  the  to  their  discretion  and  judgment.    They  may, 

resources  of  a  state  may  be  thereby  essentially  if  they  deem  it  advisable  to  do  so,  exempt 

impaired.     But  state  power  does  not  rest  nn  certain  descriptions  of  property  from  taxa- 

a  basis  so  undefinable.  Whatever  exists  within  tion,  and  lay  the  burden  of  supporting  the 

its  territorial  limits  in  the  form  of  property,  government  elsewhere.    And  they  may  do  this 
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in  the  ordinary  forma  of  legislation  or  by  power  to  tax  exports,  or  imports  except  for 
contract,  as  may  seem  best  to  the  people  of  a  single  purpose  and  to  an  insignificant  ex- 
the  state.  There  is  nothing  in  the  Consti-  tent,  or  to  lay  any  duty  on  tonnage,  was  per- 
tution  of  the  United  States  to  forbid  it,  mitted  to  the  states.  In  respect,  however,  to 
nor  any  authority  given  to  this  court  to  ques-  property,  business,  and  persons,  within  their 
tion  the  right  of  a  state  to  bind  itself  by  such  respective  limits,  their  power  of  taxation  re- 
contracts,  whenever  it  may  think  proper  to  mained  and  remains  entire.  It  is  indeed 
make  them."  Ohio  L.  Ins.,  etc,  Co.  v.  Debolt,  a  concurrent  power,  and  in  the  case  of  a 
(1853)   16  How.  (U.  S.)  428.  tax  on  the  same  subject  by  both  governments, 

the  claim  of  the  United  States,  as  the  supreme 

Under   the  Articles  of  Confederation  the  authority,  must  be  preferred;  but  with  this 

government  of  the  United  States  was  limited  qualification  it  is   absolute.     The  extent  to 

in  the  exercise  of  this  power  to  requisitions  which  it  shall  be  exercised,  the  subjects  upon 

upon  the  states,  while  the  whole  power  of  which   it  shall   be  exercised,   and   the   mode 

direct  and  indirect  taxation  of  persons  and  in  which  it  shall  be  exercised,  are  all  equally 

property,  whether  by  taxes  on  polls,  or  duties  within  the  discretion  of  the  legislatures  to 

on  imports,  or  duties  on  internal  production,  which  the  states  commit  the  exercise  of  the 

manufacture,   or   use,   was  acknowledged   to  power.     That   discretion   is   restrained   only 

belong  exclusively  to  the  states,  without  any  by  the  will  of  the  people,  expressed  in  the 

other  limitation  than  that  of  non-interference  state  constitutions  or  through  elections,  and 

with  certain  treaties  made  by  Congress.    The  by  the  condition  that  it  must  not  be  so  used 

Constitution,  it  is  true,  greatly  changed  this  as   to   burden   or   embarrass   the   operations 

condition  of  things.     It  gave  the  power  to  of  the  national  government.    There  is  nothing 

tax,  both  directly  and  indirectly,  to  the  na-  in   the   Constitution   which   contemplates   or 

tional  government,  and,  subject  to  the  one  authorizes    any    direct    abridgment    of    this 

prohibition  of  any  tax  upon  exports  and  to  power  by  national  legislation.    To  the  extent 

the  conditions  of  uniformity  in  respect  to  in-  just  indicated  it  is  as  complete  in  the  states 

direct,  and  of  proportion  in  respect  to  direct  as  the  like  power,  within  the  limits  of  the 

taxes,  the  power  was  given  without  any  ex-  Constitution,  is  complete  in  Congress.    Lane 

press   reservation.     On   the  other  hand,   no  County  t?.  Oregon,  (1868)  7  Wall.  (U.S.)  76. 

2.  Tax  on  Domestic  Corporations. —  The  exercise  of  the  authority  which 
every  stafe  possesses  to  tax  its  corporations  and  all  their  property,  real  and 
personal,  and  their  franchises,  and  to  graduate  the  tax  upon  the  corporations 
according  to  their  business  or  income,  or  the  value  of  their  property,  when 
this  is  not  done  by  discriminating  against  rights  held  in  other  states,  and  the 
tax  is  not  on  imports,  exports,  or  tonnage,  or  transportation  to  other  states, 
cannot  be  regarded  as  conflicting  with  any  constitutional  power  of  Congress. 

Delaware  Railroad  Tax,  (1873)  18  Wall.  (U.  S.)  232. 

3.  Concurrent  State  and  Federal  Power  on  the  Same  Subjects.  —  Outside  of 

the  prohibitions,  express  and  implied,  contained  in  the  Federal  Constitution, 

the  power  of  the  states  to  tax  for  the  support  of  their  own  governments  is 

coextensive  with  the  subjects  within  their  unrestricted  sovereign  power,  which 

shows  conclusively  that  the  power  to  tax  may  be  exercised  at  the  same  time  and 

upon  the  same  subjects  of  private  property  by  the  United  States  and  by  the 

states  without  inconsistency  and  repugnancy.     Such  a  power  exists   in  the 

United  States  by  virtue  of  an  express  grant  for  the  purpose,  among  other  things, 

of  paying  the  debts  and  providing  for  the  common  defense  and  general  welfare; 

and  it  exists  in  the  states  for  the  support  of  their  own  governments,  because 

they  possessed  the  power  without  restriction  before  the  Federal  Constitution 

was  adopted,  and  still  retain  it,  except  so  far  as  the  right  is  prohibited  or 

restricted  by  that  instrument 

Ward  v.  Maryland,  (1870)  12  Wall.  (U.  S.)  428.  See  also  Concurrent  Power  of  Na- 
tional  and  State  Governments,  8  Fed.  Stat.  Annot.  352. 

4.  limited  by  Grants  of  Federal  Power.  —  The  power  of  a  state  to  tax  its  own 
citkens  or  their  property  within  its  territory  cannot  be  used  so  as  to  obstruct 
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the  free  course  of  the  power  given  to  Congress.  "  It  cannot  reach  and  restrain 
the  action  of  the  national  government  within  its  proper  sphere.  It  cannot 
reach  the  administration  of  justice  in  the  courts  of  the  Union,  or  the  collection  of 
the  taxes  of  the  United  States,  or  restrain  the  operation  of  any  law  which 
Congress  may  constitutionally  pass.  It  cannot  interfere  with  any  regulation 
of  commerce." 

Brown  «?.  Maryland,  (1827)  12  Wheat  (U.  S.)  448. 

V.  Matters  Relating  to  Stats  Couxti.  —  The  several  state  legislatures 
retain  all  the  powers  of  legislation,  delegated  to  them  by  the  state  constitu- 
tions, which  are  not  expressly  taken  away  by  the  Constitution  of  the  United 
States.  The  establishing  courts  of  justice,  the  appointment  of  judges,  and 
the  making  regulations  for  the  administration  of  justice,  within  each  state, 
according  to  its  laws,  on  all  subjects  not  intrusted  to  the  federal  government, 
is  the  peculiar  and  exclusive  province  and  duty  of  the  state  legislatures. 

Galder  t>.  Bull,  (1798)  3  Ball.  (U.  S.)  388. 

VI  As  TO  Sights  of  Pbopebty.  —  The  power's  reserved  to  the  several  states 
extend  to  all  the  objects  which,  in  the  ordinary  course  of  affairs,  concern  prop- 
erty and  the  rights  of  property  of  individuals,  as  well  as  to  the  internal  order, 
improvement,  and  prosperity  of  the  state. 

King  v.  American  Transp.  Co.,  (1859)  1  Flipp.  (U.  8.)  1,  14  Fed.  Gas.  No.  7,787. 

VH  Shobes  of,  Ain>  Soils  undeb,  Navigable  Watebs.  —  The  shores  of 
navigable  waters,  and  the  soils  under  them,  were  not  granted  by  the  Con- 
stitution of  the  United  States,  but  were  reserved  to  the  states  respectively. 

Pollard  v.  Hagan,  (1845)  3  How.  (U.  S.)  212.  See  also  Ownership  and  Grants  of  Shores 
and  Tide-water  Lands,  8  Fed.  Stat.  Annot.  476. 

VIIL  Mandamus  fbox  State  Covet  to  Federal  Officer.  —  A  state  court 
cannot  issue  a  mandamus  to  an  officer  of  the  United  States.  "  There  is  but  one 
shadow  of  a  ground  on  which  such  a  power  can  be  contended  for,  which  is,  the 
general  rights  of  legislation  which  the  states  possess  over  the  soil  within  their 
respective  territories.  It  is  not  now  necessary  to  consider  that  power,  as  to  the 
soil  reserved  to  the  United  States,  in  the  states  respectively.  The  question  in 
this  case  is,  as  to  the  power  of  the  state  courts  over  the  officers  of  the  general 
government,  employed  in  disposing  of  that  land,  under  the  laws  passed  for 
that  purpose.  And  here  it  is  obvious  that  he  is  to  be  regarded  either  as  an 
officer  of  that  government,  or  as  its  private  agent.  In  the  one  capacity  or  the 
other,  his  conduct  can  only  be  controlled  by  the  power  that  created  him ;  since, 
whatever  doubts  have  from  time  to  time  been  suggested,  as  to  the  supremacy  of 
the  United  States,  in  its  legislative,  judicial,  or  executive  powers,  no  one  has 
ever  contested  its  supreme  right  to  dispose  of  its  own  property  in  its  own  way." 

M'Clung  t>.  Silliman,  (1821)  6  Wheat.  (U.  S.)  604.    . 

IX.  Taxation  by  Congress  of  Municipal  Revenue. —  The  right  of  the 
states  to  administer  their  own  affairs  through  their  legislative,  executive,  and 
judicial  departments,  in  their  own  manner  through  their  own  agencies,  is 
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conceded  by  the  uniform  docisions  of  the  Supreme  Court  of  the  United  States 
and  by  the  practice  of  the  federal  government  from  its  organization.  This 
carries  with  it  an  exemption  of  those  agencies  and  instruments  from  the  taxing 
power  of  the  federal  government 

U.  S.  v.  Baltimore,  etc.,  R.  Co.,  (1872)   17  not.  subject  to  taxation  by  Congress  upon  its 

Wall.   (U.  S.)   327,  where  the  court  further  municipal   revenue.     The    revenue   must   be 

said  that  a  municipal  corporation  is  a  portion  municipal  in  its  nature  to  entitle  it  to  the 

of  the  sovereign  power  of  the  state,  and  is  exemption. 

X.  Restraining  State  Corporation  from  Interfering  with  Interstate 

Commerce.  —  To  restrain  a  state  corporation  from  interfering  with  the  free 

course  of  trade  and  commerce  among  the  states,  in  violation  of  an  Act  of 

Congress,  is  not  hostile  to  the  reserved  rights  of  the  states. 

Northern  Securities  Co.  V:  U.  S.,  (1904)  193  U.  S.  346. 
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"  The  judicial  power  of  the  United  States  shall  not  be  oonitmed  to  extend  to  any 
suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state."1 

I.  Suits  by  Citizens  of  Same  State,  363. 
II.  Suits  Between  States,  363. 

III.  Suits  Against  Municipal  Corporations,  363. 

IV.  Suits  Against  Counties,  363. 
V.  Suit  in  Admiralty,  363. 

VI.  Equal  Protection  of  the  Laws,  363. 
VII.  When  a  State  Holds  Corporation  Stock,  363. 

1.  In  General,  363. 

2.  Suit  to  Establish  Lien  on  Stock  Held  by  the  State,  364. 

VIII.  Suits  on  State  Contracts,  364. 

1.  In  General,  364. 

2.  Suit  to  Compel  Enforcement  of  Statutory  Remedy,  365. 

3.  Suit  to  Restrain  Acts  Constituting  Breach  of  Contracts,  365. 

IX.  Suit  for  Money  in  the  State  Treasury,  365. 
X.  "Commenced  or  Prosecuted,"  365. 
XL  State  as  a  Nominal  or  Real  Party,  365. 
XII.  Suits  Against  State  Officers,  366. 

1.  In  General,  366. 

2.  State  Governor  Sued  Officially,  367. 

3.  To  Test  Constitutionality  of  Statute,  367. 

4.  To  Compel  Officer  to  Perform  His  Duty,  367. 

5.  To  Recover  Money  Unlawfully  Taken,  368. 

6.  To  Recover  Taxes  Paid  upon  Alleged  Illegal  Levy,  368. 

7.  To  Compel  Acceptance  of  Tax-receivable  Coupons,  368. 

8.  To  Set  Aside  Tax  Sale  When  State  Was  Purchaser,  369. 

9.  To  Recover  Possession  of  Land,  369. 

10.  For  Foreclosure  of  Mortgage  on  Property  Held  by  the  State,  369. 

11.  Injunctions  Against  State  Officers,  370. 

a.  To  Restrain  Enforcement  of  Unconstitutional  Statute,  370. 

b.  From  Certifying  Alleged  Illegal  Tax  Valuation,  371. 

c.  To  Restrain  Equalization  Board  from  Executing  Tax  Law,  371. 

d.  To  Restrain   Corporation    Commissioners  from   Enforcing   Un- 

lawful Order,  371. 

(1)  In  General,  371. 

(2)  From  Enforcing  Unreasonable  Rates,  372. 

e.  To  Restrain  Impairment  of  Contract,  372. 

/.  From  Preventing  Corporations  Doing  Business  in  the  State,  373. 
g.    To  Prevent  Infringement  of  Copyright,  373. 

1  This  amendment  was  proposed  by  joint  resolution  of  Congress  adopted  on  Sept.  5,  1794, 

1  Stat,  at  L.  402;  and  was  declared  in  a  message  from  the  President  to  Congress,  dated  Jan. 
8,  1798,  to  have  been  ratified  by  the  legislatures  of  three-fourths  of  the  states. 

The  amendment  was  passed  in  consequence  of  the  decision  of  Chisholm  v.  Georgia,  (1793) 

2  Dall.   (U.  S.)  419,  holding  that  a  state  could  be  sued  by  a  citizen  of  another  state  in 
assumpsit. 
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h.   To  Restrain  Location  of  Lands  Claimed,  373. 
1.   To  Restrain  Diversion  of  Educational  Fund,  374. 
XIII.  Waiver  of  Immunity,  374. 

1.  In  General,  374. 

2.  Right  of  State  to  Intervene,  374. 

I  Suits  bt  Citizens  of  Same  State.  —  A  suit  against  a  state  by  one  of  its 
own  citizens,  the  state  not  having  consented  to  be  sued,  is  unknown  to  and 
forbidden  by  the  law,  as  much  so  as  suits  against  a  state  by  citizens  of  another 
state  of  the  Union,  or  by  citizens  or  subjects  of  foreign  states. 

Fitts  v.  McGhee,  (1899)  172  U.  S.  524. 

II  Suits  Between  States. —  While  this  amendment  took  from  the  Supreme 
Court  of  the  United  States  all  jurisdiction,  past,  present,  and  future,  of  all 
controversies  between  states  and  individuals,  it  left  its  exercise  over  those 
between  states  as  free  as  it  had  been  before. 

Rhode  Island  1?.  Massachusetts,  (1838)  12  Pet  (U.  S.)  731. 

Between  a  Bute  and  a  Foreign  State.  —  The  amendment  does  not  comprehend  con- 
troversies between  two  or  more  states,  or  between  a  state  and  a  foreign  state. 
Cohen  v.  Virginia,  (1821)  6  Wheat.  (U.  S.)  406. 

m.  Suits  Against  Municipal  Cobpobations. —  A  suit  against  a  municipal 
corporation  is  not  a  suit  against  "  one  of  the  United  States "  within  the 
meaning  of  this  amendment  That  such  a  corporation  is  the  agent  of  the 
state  government  is  undoubtedly  true,  but  it  does  not  follow  therefrom  that  a 
suit  against  it  or  its  officers  in  such  a  suit 

Camden  Interstate  R.  Co.  v.  Catlettsburg,  (1904)  129  Fed.  Rep.  422. 

IV.  8uits  Against  Counties.  —  This  amendment  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record,  and  does  not  prohibit  suits  against 
counties. 

Lincoln  County  v.  Lulling,  (1890)  133  U.  S.  530. 

V.  8uiT  IN  ABXIBALTT.  —  A  mere  personal  suit  against  a  state  to  recover 
proceeds  in  its  possession  cannot  be  commenced  in  the  United  States  Supreme 
Court  Admiralty  process  cannot  issue  when  it  is  not  a  case  where  the  prop- 
erty is  in  custody  of  a  court  of  admiralty,  or  brought  within  its  jurisdiction, 
and  in  the  possession  of  any  private  person. 

Ex  p.  Madrazzo,  (1833)  7  Pet  (U.  S.)  627. 

VI  EQUAL  PboteCTION  ON  THE  Laws.  —  This  provision  of  the  Constitution 
does  not  involve  any  denial  to  any  person  of  the  equal  protection  of  the  law 
as  contemplated  in  the  Fourteenth  Amendment 

Alabama  v.  Wolffe,  (1883)  18  Fed.  Rep.  839. 

VII.  When  a  State  Holds  Cobfoeation  Stock— I.  In  General.—  In  a  suit 
against  a  corporation,  an  objection  that  a  state  is  a  member  of  a  corporation 
cannot  be  sustained.     If  the  state  be  not  necessarily  defendant,  though  its 
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interest  may  be  affected  by  the  decision,  the  court*  of  the  United  States  are 
bound  to  exercise  jurisdiction. 

Louisville,  etc.,  R.  Co.  v.  Letson,  (1844)  2  far  as  respects  the  transactions  of  the  cor- 

How.    ( U.  8. )   550.     See  also  U.  S.  Bank  v.  poration,  and  may  be  made  a  party  defendant 

Planters  Bank*  (1-824)  9  Wheat.  (U.  S.)  904.  to  a  suit  as  to  matters  relating  to  the  cor* 

„^_  A  A    .  .    -.,.  ,»_  .     .  porate  interests.     Southern  R.  Co.  v.  North 

When  a  state  btenuii  "^dtolto  m  a  &TolinA  R.  ^  (1897)  *l  Fed.  Rep.  600. 

corporation  ahe  lays  down  her  sovereignty  so  r 

When  the  Stat*  Becomes  the  Sola  Proprietor  of  tat  Stook  of  a  bank,  it  cannot  be  suc- 
cessfully contended  that  a  suit  against  the  bank  for  money  had  and  received, 
instituted  to  recover  the  amount  of  a  deposit,  is  one  against  a  sovereign  state. 

Kentucky  Bank  t>.  Wister,  (1829)  2  Pet.  (U.  8.)  322. 

2.  Suit  to  Establish  lien  on  Stock  Held  by  the  State.—  The  state  of  North 
Carolina  subscribed  for  part  of  the  capital  stock  of  a  railroad  company,  a 
corporation  created  by  a  state  statute,  and  in  order  to  raise  money  to  pay  for 
this  stock  bonds  of  the  state  were  issued  under  the  authority  of  the  same 
statute.  The  stock  held  by  the  state  was  represented  in  the  meetings  of  the 
stockholders  by  a  proxy  appointed  by  the  governor  of  the  state,  by  virtue  of  the 
charter  of  the  railroad  company.  A  suit  was  brought  by  a  holder  of  some  of 
the  bonds  to  establish  a  lien  on  behalf  of  the  complainant  and  other  bond- 
holders on  the  stock  held  by  the  state  and  the  dividends  thereon,  in  which  the 
railroad  company,  the  state  proxy,  and  the  state  treasurer  were  made  defend- 
ants. It  was  held  that  the  state  was  an  indispensable  party  to  any  proceeding 
in  equity  in  which  its  property  was  sought  to  be  taken  and  subjected  to  the 
payment  of  its  obligations,  and  that  consequently  the  suit  could  not  be 
maintained. 

Christian  v.  Atlantic,  etc.,  R.  Co.,  (1890)  133  U.  S.  234. 

Vm,  Suits  oh  Stats  Cohtkacts  —  1.  In  General  —  Those  who  deal  in  bonds 
and  obligations  of  a  sovereign  state  are  aware  that  they  must  rely  altogether 
on  the  sense  of  justice  and  good  faith  of  the  state,  and  the  courts  of  the  United 
States  are  expressly  prohibited  from  exercising  such  jurisdiction. 

Washington  Bank  v.  Arkansas,  (1857)   20  these,  by  virtue  of  the  Eleventh  Amendment 

How.   (U.  S.)   530.  to  the  Constitution,  there  being  no  remedy 

by  a  suit  against  the  state,  the  contract  is 

Distinction  between  contracts  of  state  with  substantially  without  sanction,  except  that 

individuals  and  between  individual  parties.  —  which  arises  out  of  the  honor  and  good  faith 

"The  Eleventh  Amendment  to  the  Constitu-  of  the  state  itself,  and  these  are  not  subject 

tion  operates  to  create  an  important  distinc-  to  coercion.     Although  the  state  may,  at  the 

tion  between  contracts  of  a  state  with  indi-  inception  of  the  contract,  have  consented  as 

viduals  and  contracts  between  individual  par-  one  of  its  conditions  to  subject  itself  to  suit, 

ties.     In  the  case  of  contracts  between  indi-  it  may  subsequently  withdraw  that  consent 

viduals,  the  remedies  for  their  enforcement  and  resume  its  original  immunity,  without 

or  breach,  in  existence  at  the  time  they  were  any  violation  of  the  obligation  of  its  contract 

entered   into,   are  a   part  of  the  agreement  in  the  constitutional   sense."     In  re  Ayers, 

itself,  and  constitute  a  substantial  part  of  its  (1887)    123   U.    S.    504,   wherein   the   court 

obligation.    That  obligation,  by  virtue  of  the  further  said :     "  The  very  object  and  purpose 

provision  of  Article  I.,  section  10,  of  the  Con-  of  the  Eleventh  Amendment  were  to  prevent 

stitution  of  the  United  States,  cannot  be  im-  the   indignity  of  subjecting  a  state   to  the 

paired  by  any  subsequent  state  legislation.  coercive  process  of  judicial  tribunals  at  the 

Thus,  not  only  the  covenants  and  conditions  instance  of  private  parties.     It  was  thought 

of  the  contract  are  preserved,  but  also  the  to  be  neither  becoming  nor  convenient  that 

substance  oi  the  original  remedies  for  its  en-  the  several  states  of  the  Union,  invested  with 

forcement.     It  is  different  with  contracts  be-  that  large  residuum  of  sovereignty  which  had 

tween  individuals  and  a  state.    In  respect  to  not  been  delegated  to  the  United  States,  should 
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be  summoned  as  defendants  to  answer  the  tration  of  their  public  affairs  should  be  sub- 
complaints  of  private  persons,  whether  citi-  ject  to  and  controlled  by  the  mandates  of 
zens  of  other  states  or  aliens,  or  that  the  judicial  tribunals  without  their  consent,  and 
course  of  their  public  policy  and  the  adminis-  in  favor  of  individual  interests." 

2.  Suit  to  Compel  Enforcement  of  Statutory  Bemedy.  —  A  suit  against  the 
executive  officers  of  a  state  in  their  official  capacity  to  compel  them  to  enforce 
the  provisions  of  a  statute  appropriating  certain  taxes  for  the  purpose  of  paying 
bonds  and  coupons  issued  under  the  statute,  when  the  state,  by  an  amendment 
to  its  constitution,  has  undertaken  to  prohibit  them  from  doing  so,  cannot  be 
maintained.  Such  a  supposed  remedy  implies  power  in  the  judiciary  to 
compel  the  state  to  abide  by  and  perform  its  contracts  for  the  payment  of 
money,  not  by  rendering  and  enforcing  a  judgment  in  the  ordinary  form  of 
judicial  procedure,  but  by  assuming  the  control  of  the  administration  of  the 
fiscal  affairs  of  the  state  to  the  extent  that  may  be  necessary  to  accomplish  the 
end  in  view. 

Louisiana  v.  Jumel,  (1882)  107  U.  S.  722. 

S.  Suit  to  Restrain  Aots  Constituting  Breach  of  Contracts.  —  A  bill,  the  object 
of  which  is  by  injunction  indirectly  to  compel  the  specific  performance  of  a 
contract,  by  forbidding  all  those  acts  and  doings  which  constitute  breaches  of 
the  contract,  must  necessarily  be  a  suit  against  the  state.  In  such  a  case,  though 
the  state  be  not  nominally  a  party  on  the  record,  if  the  defendants  are  its 
officers  and  agents,  through  whom  alone  it  can  act  in  doing  and  refusing  to  do 
the  things  which  constitute  a  breach  of  its  contract,  the  suit  is  still,  in  substance 
though  not  in  form,  a  suit  against  the  state. 
In  re  Ayers,  (1887)  123  U.  S.  602. 

DL  Suit  fob  Mohby  nr  the  Stats  Tbbaotby.  —  A  suit  on  a  demand  for 
money  actually  in  the  state  treasury,  mixed,  up  with  the  general  funds  of  the 
state,  the  possession  of  which  was  acquired  by  means  which  it  was  lawful  for 
the  state  to  exercise,  cannot  be  maintained  under  this  amendment 

Sundry  African  Slaves  v.  Madrazo,  (1828)  1  Pet.  (U.  S.)  110. 

X.  "  C0MXBYCED  0B  PROSECUTED."  —  A  defendant  who  removes  a  judgment 
rendered  against  him  by  a  state  court  into  the  Supreme  Court  of  the  United 
States,  for  the  purpose  of  re-examining  the  question  whether  that  judgment 
be  in  violation  of  the  Constitution  or  laws  of  the  United  States,  does  not  com- 
mence or  prosecute  a  suit  against  the  state. 

Cohen  v.  Virginia,  (1821)  6  Wheat.  (U.  S.)  412. 

XI  STATE  A8  A  Nomiwal  ob  Real  Pabtt.  —  That  the  state  is  not  named  as 
a  party  defendant  is  not  conclusive  of  the  question  whether  the  state  is  a  party. 
Whether  it  is  the  actual  party  in  the  sense  of  the  prohibition  of  the  Constitution 
must  be  determined  by  a  consideration  of  the  nature  of  the  case  as  presented 
on  the  whole  record. 

In  re  Ayers.  (1887)  123  U.  8.  492.  wherein  by  its  recent  decision*,  'that  the  question 
the  court  said:  "It  must  be  regarded  as  a  whether  a  suit  is  within  the  prohibition,  of 
Settled    floctrjne    0f   this   court,    established       the  Eleventh  Amendment  is  not  always  de- 
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tennined  by  reference  to  the  nominal  parties 
on  the  record.'  Poindexter  v.  Greenhow, 
(1884)  114  U.  S.  270,  287.  This,  it  is  true,  is 
not  in  harmony  with  what  was  said  by  Chief 
Justice  Marshall  in  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  (U.  S.)  738,  857.  In  his 
opinion  in  that  ease  he  said :  '  It  may,  we 
think,  be  laid  down  as  a  rule  which  admits  of 
no  exception,  that,  in  all  cases  where  juris- 
diction depends  on  the  party,  it  is  the  party 
named  in  the  record.  Consequently,  the 
Eleventh  Amendment,  which  restrains  the 
jurisdiction  granted  by  the  Constitution  over 
suits  against  states,  is,  of  necessity,  limited 
to  those  suits  in  which  a  state  is  a  party  on 
the  record.  The  amendment  has  its  full  effect, 
if  the  Constitution  be  construed  as  it  would 
have  been  construed  had  the  jurisdiction  of 
the  court  never  been  extended  to  suits  brought 
against  a  state  by  the  citizens  of  another  state 
or  by  aliens.'  And  the  point  as  involved  in 
that  case  was  stated  by  Mr.  Justice  Swayne, 
delivering  the  opinion  of  the  court  in  Davis 
v.  Gray,  (1872)  16  Wall.  (U.  S.)  203,  220, 
as  follows:  *  In  deciding  who  are  parties 
to  the  suit  the  court  will  not  look  beyond 
the  record.  Making  a  state  officer  a  party 
does  not  make  the  state  a  party,  although 
her  law  may  have  prompted  his  action  and 
the  state  may  stand  behind  him  as  the  real 
party  in  interest.  A  state  can  be  made  a 
party  only  by  shaping  the  bill  expressly  with 
that  view,  as  where  individuals  or  corpora- 
tions are  intended  to  be  put  in  that  relation 
to  the  case.'  But  what  was  said  by  Chief 
Justice  Marshall  in  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  (U.  S.)  738,  must  be  taken 
in  connection  with  its  immediate  context, 
wherein  he  adds  (page  858)  :  '  The  state  not 
being  a  party  on  the  record,  and  the  court 
having  jurisdiction  over  those  who  are  parties 
on  the  record,  the  true  question  is  not  one 
of  jurisdiction,  but  whether,  in  the  exercise 
of  its  jurisdiction,  the  court  ought  to  make 
a  decree  against  the  defendants ;  whether  they 
are  to  be  considered  as  having  a  real  inter- 
est, or  as  being  only  nominal  parties.'  This 
conveys  the  intimation,  that  where  the  de- 
fendants who  are  sued  as  officers  of  the  state, 
have  not  a  real,  but  merely  a  nominal  in- 
terest in  the  controversy,  the  state  appearing 
to  be  the  real  defendant,  and  therefore  an  in- 
dispensable party,  if  the  jurisdiction  does  not 


fail  for  want  of  power  over  the  parties,  it 
does  fail,  as  to  the  nominal  defendants,  for 
want  of  a  suitable  subject-matter." 

The  question  whether  a  particular  suit  is 
one  against  the  state  within  the  meaning  of 
the  Constitution  must  depend  upon  the  same 
principles  that  determine  whether  a  partic- 
ular suit  is  one  against  the  United  States. 
Tindal  v.  Wesley,  (1897)  167  U.  S.  213. 

M  It  was  at  one  time  held  that  the  Eleventh 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  'the  judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state,' 
was  applicable  only  to  cases  in  which  the 
state  was  named  in  the  record  as  a  party 
defendant.  Osborn  v.  U.  S.  Bank,  (1824)  9 
Wheat.  (U.  S.)  738.  But  later  rulings  have 
modified  that  decision,  and  held  that  the 
amendment  applies  to  any  suit  brought  in 
name  against  an  officer  of  the  state,  when  '  the 
state,  though  not  named,  is  the  real  narty 
against  which  relief  is  asked,  and  the  judg- 
ment will  operate.'  In  re  Ayers,  (1887)  123 
U.  S.  443."  Minnesota  v.  Hitchcock,  (1902) 
185  U.  S.  386. 

Old  doctrine  overruled.  —  "It  may,  we 
think,  be  laid  down  as  a  rule  which  admits  of 
no  exception,  that  in  all  cases  where  jurisdic- 
tion depends  on  the  party,  it  is  the  party 
named  in  the  record.  Consequently  the 
Eleventh  Amendment,  which  restrains  the  ju- 
risdiction granted  by  the  Constitution  over 
suits  against  states,  is,  of  necessity,  limited 
to  those  suits  in  which  a  state  is  a  party  on 
the  record."  Osborn  v.  U.  S.  Bank,  (1824)  9 
Wheat.  (U.  S.)  738.  See  also  Davis  t>.  Gray, 
(1872)  16  Wall.  (U.  S.)  203.  But  see  Chi- 
cago, etc.,  R.  Co.  t\  Dey,  (1888)  35  Fed.  Rep. 
869,  in  which  case  the  court  said :  "  But 
recent  eases  set  aside  that  rule,  and  estab- 
lish a  more  reasonable  one  —  that  that  amend- 
ment covers  not  only  suits  brought  against 
the  state  by  name,  but  those  against  its  offi- 
cers, agents,  and  representatives,  where  the 
state,  though  not  named  as  defendant,  is  the 
real  party  against  which  relief  is  asked,  and 
the  judgment  will  operate." 


Question  Belongs  to  Merits  Bather  than  Jurisdiction.  —  The  question  whether  a  suit 
against  individuals  is  a  suit  against  a  state  within  the  meaning  of  this  amend- 
ment is  one  which  belongs  to  the  merits  rather  than  to  the  jurisdiction. 

Illinois  Cent.  R.  Co.  v.  Adams,  (1901)  180  U.  S.  37. 


XH  Suits  Agaijtst  8TATE  Otfiobbs  —  1.  In  General.  —  This  amendment 
covers  "  not  only  suits  brought  against  a  state  by  name,  but  those  also  against 
its  officers,  agents,  and  representatives,  where  the  state,  though  not  named  as 
such,  is  nevertheless  the  only  real  party  against  which  alone  in  fact  the  relief 
is  asked,  and  against  which  the  judgment  or  decree  effectively  operates." 

In  re  Ayers,  ( 1887 )  123  U.  S.  505,  in  which  against  a  state  by  name,  but  those  also  against 
case  the  court  said  that  the  rule  that  the  its  officers  where  the  state,  though  not  named, 
amendment   covers    not   only   suits   brought      is  the  only  real  party  against  which  alone 
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in  feet  tto  relief  la  asked,  does  not  impinge  fendants   are  in  fact  state  officials.     Man- 

upon  the  principle  which  justifies  suits  against  cheater  F.  Ins.  Co.  v.  Herriott,  ( 1899)  91  Fed. 

individual  defendants,  who,  under  color  of  Rep.  715. 

the  authority  of  unconstitutional  legislation  a<b~>»-  ~>-f~.~.;..~  .~,„:.i  ,»_i._       a     i.  » 

bj  tli*  atate,  w.  guilty  of  personal  trespasses  ,,f?®!!™f  J*?  ™^?  &"#**?*•  ~i  "^n 

•id  wrongs  nor  to  forbid  .uTte  against  officer*  ut?  c~tod  a  furt  ,«*  witafaon  with  fu  1 

in  their  Official  capacity  eitherto  arrest  or  J™?r.  J?  ££%&  £"    0^nilODl1  °f    ""'- 

direct  their  officiaractlon  by  injunction  or  roa.d  *ndv  *&"*)  companies,  and  to  pre- 

nwndainus,  where  such  suits  are  authorized  by  scribe  schedules  of   rates  and  charges,  and 

law,  and  the  act  to  be  done  or  omitted  is  w,th,  *he  Powe'  *°  Pa8S  Jud««*»y  UP°«  •«* 

pT.rerrmtoi-teri.1,   in    the  perfoZmce   or  FJ&P0?*  "J?  *•  r£!°a?le™a  °-f  "?*" 

am^nm  of  which  the  plaintiff  has  a  legal  ?x<?  b^  lt>  ™d  to  embody  .ts  determination 

i  interest:     SeT  X>  North  Carolina  v.  1W      &*^^J^J^Z^*??T 
'  wAm.  iifiOAi  \%a  tt  a  an  by    *ne    appointment    of    receivers    and    the 

»  pj*  uovui  im  u.  o.  w.  sequestration   of   the   property   of   the    com- 

Tne  fact  that  a  tuft  it  against  the  officials  panies.  The  officials  upon  whom  was  cast 
Of  a  atate  does  not  necessarily  show  that  the  the  special  duty  of  administering  these  laws, 
action  is  within  the  prohibition  of  the  the  offices  being  created  solely  for  such  pur- 
Eleventh  Amendment,  as  being,  in  essence,  a  poses,  are  not  general  officers  of  the  state 
suit  against  a  state,  but  that  in  determining  whose  duty  it  is  to  see  to  the  enforcement 
that  question  regard  must  ha  had  to  the  sub-  of  the  laws  generally,  and  who  act  only  by 
stance  of  the  relief  sought.  If  the  purpose  formal  judicial  proceedings  in  the  courts  of 
of  the  action  is  to  secure  protection  to  prop-  the  state.  A  suit,  therefore,  against  such 
erty  or  to  personal  or  contract  rights  against  officers,  is  not  against  the  state,  and  hence  is 
injurious  attacks  thereon  by  state  officials  in  not  within  the  prohibition  of  this  a  mend - 
seeking  to  enforce  an  unconstitutional  law,  ment.  Western  Union  Tel.  Go.  ©.  Myatt, 
(he  federal  courts  will  not  be  debarred  from  (1899)  98  Fed.  Rep.  300. 
taking  jurisdiction  simply  because  the  de- 
ft. Stat*  Governor  Sued  Officially.  —  Where  a  governor  is  sued,  not  by  his 
name,  .but  by  his  style  of  office,  and  the  claim  made  upon  him  is  entirely  in  his 
official  character,  the  state  itself  may  be  considered  a  party  in  the  record. 
Sundry  African  Haras  v.  Madraso,  (1828)  1  Pet  (U.  S.)  110. 

I 

i        3.  To  Teat  Constitutionality  of  Statute,  —  There  is  a  wide  difference  between 

a  suit  against  individuals  holding  official  positions  under  a  state,  to  prevent 

them,  under  the  sanction  of  an  unconstitutional  statute,  from  committing  by 

some  positive  act  a  wrong  or  trespass,  and  a  suit  against  officers  of  a  state 

merely  to  test  the  constitutionality  of  a  state  statute,  in  the  enforcement  of  which 

those  officials  will  act  only  by  formal  judicial  proceedings  in  the  courts  of  the 

atate. 

Fitts  *  McGhae.  (1890)  172  U.  S.  .529. 

4  To  Compel  Officer  to  Perform  Hie  Duty.  —  When  a  plain  official  duty,  re- 
quiring no  exercise  of  discretion,  is  to  be  performed,  and  performance  is 
refused,  any  person  who  will  sustain  personal  injury  by  such  refusal  may  have 
a  mandamus  to  compel  its  performance;  and  when  such  duty  is  threatened  to  be 
violated  by  some  positive  official  act,  any  person  who  will  sustain  personal 
injury  thereby,  for  which  adequate  compensation  cannot  be  had  at  law,  may 
have  an  injunction  to  prevent  it  In  such  cases  the  writs  of  mandamus  and 
injunction  are  somewhat  correlative  to  each  other.  In  either  case,  if  the  officer 
plead  the  authority  of  an  unconstitutional  law  for  the  nonperformance  or 
violation  of  his  duty,  it  will  not  prevent  the  issuing  of  the  writ 

Board  of  Liquidation  v.  MeComb,   (1875)  A  suit  against  a  atate  officer  to  compel  him 

02  U.  S.  541,  affirming  (1874)   2  Woods  (U.  to  do  what  a  statute  requires  of  him,  is  a  suit 

8.)    48.   15   Fed.   Oss.  No.  8,707.     See  also  against  the  officer  and  not  against  the  state. 

Mutual  L.  Ins.  Oo,  v.  Boyle,  (1897)  82  Fed.  Rolston  v.  Missouri  Fund  Com'rs,  (1887)  120 

Bep.  705;  Chaffraix  v.  Board  of  Liquidation,  U.    S.   411.     But  in   McCauley   v.   Kellogg. 

(1882)  11  Fed.  Bep.  088.  (1874)  2  Woods  (U.  S.)  13,  15  Fed.  Cas.  No. 
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8.688,  it  was  held  that  an  injunction  against  same,  as  provided  by  said  contracts;  by  de- 
state  officers,  in  their  official  capacity,  on  the  positing  and  holding  the  proceeds  of  the  same 
suit  of  holders  of  state  bonds,  to  require  the  according  to  said  agreements,  and  by  paying 
«tate  officers  to  comply  with  and  specifically  the  interest  on  said  bonds  as  it  should  ma- 
perform  the  contracts  of  the  state,  by  setting  ture,  and  redeeming  the  principal  thereof  ac- 
apart  the  funds  agreed  thereinto  be  set  apart;  cording  to  said  agreements,  could  not  be 
by  estimating  the  amount  of  tax  required  to  maintained, 
comply  with  said  contracts;  by  collecting  the 

5.  To  Recover  Money  Unlawfully  Taken.  —  Where  a  suit  is  brought  against 
defendants  who  claim  to  act  as  officers  of  a  state,  and,  under  color  of  an  uncon- 
stitutional statute,  commit  acts  of  wrong  and  injury  to  the  property  of  the 
plaintiff,  to  recover  money  or  property  in  their  hands  unlawfully  taken  by  them 
in  behalf  of  the  state,  or  for  compensation  for  damages,  such  suit  is  not,  within 
the  meaning  of  the  amendment,  an  action  against  the  state. 

Scott  v.  Donald,  (1897)   165  U.  S.  68.    See       Scott,   (1895)    67  Fed.  Rep.  854,    (1896)   74 
also  Scott  r.  Donald,   (1897)   165  U.  S.  107,       Fed.  Rep.  859. 
amending    decree    and    affirming   Donald    v. 

6.  To  Recover  Taxes  Paid  upon  Alleged  Illegal  Levy. —  A  suit,  though  in 
form  against  an  officer  of  the  state,  is  against  the  state  itself  within  the  mean- 
ing of  this  provision  when  it  is  brought  under  a  state  statute  against  the  state 
treasurer  for  the  recovery  of  taxes  paid  upon  an  alleged  illegal  levy.  "  This 
case  is  unlike  those  in  which  we  have  held  that  a  suit  would  lie  by  one  person 
against  another  person  to  recover  possession  of  specific  property,  although  the 
latter  claimed  that  he  was  in  possession  as  an  officer  of  the  state  and  not  other- 
wise. In  such  a  case,  the  settled  doctrine  of  this  court  is  that  the  question  of 
possession  does  not  cease  to  be  a  judicial  question  —  as  between  the  parties 
actually  before  the  court  —  because  the  defendant  asserts  or  suggests  that  the 
right  of  possession  is  in  the  state  of  which  he  is  an  officer  or  agent.  In  the 
present  case  the  action  is  not  to  recover  specific  moneys  in  the  hands  of  the 
state  treasurer  nor  to  compel  him  to  perform  a  plain  ministerial  duty.  It  is 
to  enforce  the  liability  of  the  state  to  pay  a  certain  amount  of  money  on  account 
of  the  payment  of  taxes  alleged  to  have  been  wrongfully  exacted  by  the  state 
from  the  plaintiffs.  Nor  is  it  a  suit  to  enjoin  the  defendant  from  doing  some 
positive  or  affirmative  act  to  the  injury  of  the  plaintiffs  in  their  persons  or 
property,  but  one  in  effect  to  compel  the  state,  through  its  officer,  to  perform  its 
promise  to  return  to  taxpayers  such  amount  as  may  be  adjudged  to  have  been 
taken  from  them  under  an  illegal  assessment" 

Smith  v.  Reeves,  (1900)  178  U.  6.  436,  affirming  Smith  v.  Rackliffe,  (C.  C.A.  1898)  87 
Fed.  Rep.  964. 

7.  To  Compel  Acceptance  of  Tax-receivable  Coupons.  —  An  action  against  a 
state  officer  to  compel  the  acceptance  of  tax-receivable  coupons,  the  validity 
of  which  is  denied  by  the  state,  is  substantially  within  the  prohibition  of  this 
amendment,  as  the  state  is  not  only  the  real  party  to  the  controversy  but  the 
real  party  against  which  relief  is  sought  by  the  statute. 

Hagood  v.  Southern,  (1886)  117  U.  S.  67,  affirmative  official  action  on  the  part  of  the 
wherein  the  court  said:  "A  broad  line  of  defendants,  the  performance  of  an  oblijrntion 
demarcation  separates  from  such  cases  as  the  which  belongs  to  the  state  in  its  political 
present,    in    which    the    decrees    require    by      capacity,  those  in  which  actions  at  law  or 
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suits  in  equity  are  maintained  against  de-  sonal  and  property  rights  of  the  plaintiffs, 
fendants  who,  while  claiming  to  act  as  offi-  under  color  of  authority,  unconstitutional 
cers  of  the  state,  violate  and  invade  the  per-       and  void." 

8.  To  Bet  Aside  Tax  Sale  When  State  Was  Purchaser.  —  A  state  statute  pro- 
viding that  "  the  auditor-general  shall  be  made  a  party  defendant  to  all  actions 
or  proceedings  instituted  for  the  purpose  of  setting  aside  any  sale  or  sales  for 
delinquent  taxes  on  lands  held  as  state  tax  lands,  or  which  have  been  sold  as  such, 
or  which  have  been  sold  at  annual  tax  sales,  or  for  the  purpose  of  setting  aside 
any  taxes  returned  to  him  and  for  which  sale  has  not  been  made/'  cannot  be  con- 
strued as  expressing  a  waiver  by  the  state  of  its  constitutional  immunity  from 
suit  in  a  United  States  court,  and' a  suit  cannot  be  maintained  in  a  federal  court 
against  a  state  auditor-general  and  a  county  treasurer  to  set  aside  tax  sales  as 
void,  where  the  state  was  the  purchaser,  and  was  a  necessary  party  to  the  suit 

Chandler  v.  Dix,  (1904)  194  U.  S.  591. 

9.  To  Recover  Possession  of  Land.  —  An  action  brought  against  individuals 
to  recover  the  possession  of  land  of  which  they  have  actual  possession  and 
control,  is  not  an  action  against  the  state  within  the  meaning  of  the  Constitution 
simply  because  those  individuals  claim  to  be  in  rightful  possession  as  officers 
or  agents  of  the  state,  and  assert  title  and  right  to  possession  in  the  state. 
Whether  the  one  or  the  other  party  is  entitled  in  law  to  possession  is  a  judicial, 
not  an  executive  or  legislative,  question. 

Tindal  t?.  Wesley,  (1897)  167  U.  S.  212. 

10.  For  Foreclosure  of  Mortgage  on  Property  Held  by  the  State.  —  A  bill  filed 
against  the  governor  of  a  state,  the  state  treasurer,  and  the  directors  of  a  rail- 
road company,  no  one  of  whom  has  any  personal  interest  in  the  matter  or  any 
official  authority  to  grant  the  relief  asked,  for  the  foreclosure  of  a  mortgage 
and  other  equitable  relief,  of  which  properties  the  state  has  the  legal  title  and 
is  in  the  actual  possession,  is  a  suit  in  which  the  state  is  an  indispensable  party 
and  the  only  proper  defendant,  and  cannot  be  maintained. 

Cunningham  v.  Macon,  etc.,  R.  Co.,  (1883)  sion  of  this  principle,  they  have  in  some  in- 

109  U.S. 447,  wherein  the  court  said:   "  While  stances  gone  a  long  way  in  holding  the  state 

no   attempt  will   be  made   here  to   do   this  not  to  be  a  necessary  party,  though  some  in- 

[ reconcile  all  the  decisions  of  the  court  in  terest  of  hers  may  be  more  or  less  affected  by 

this  class  of  cases],  it  may  not  be  amiss  to  the  decision.     In  many  of  these  cases  the  action 

try  to  deduce  from  them  some  general  prin-  of  the  court  has  been  based  upon  principles 

eiples,  sufficient  to  decide  the  case  before  us.  whose  soundness  cannot  be  disputed.    A  refer- 

lt  may  be  accepted  as  a  point  of  departure  ence  to  a  few  of  them  may  enlighten  us  in 

unquestioned,  that  neither  a  state  nor  the  regard  to  the  case  now  under  consideration. 

United  States  can  be  sued  as  defendant  in  any  1.  It  has  been  held  in  a  class  of  cases  where 

court  in  this  country  without  their  consent,  property  of  the  state,  or  property  in  which 

except  in  the  limited  class  of  cases  in  which  the  state  has  an  interest,  comes  before  the 

a  state  may  be  made  a  party  in  the  Supreme  court  and  under  its  control,  in  the  regular 

Court  of  the  United  States  by  virtue  of  the  course   of   judicial    administration,    without 

original  jurisdiction  conferred  on  this  court  being  forcibly  taken  from  the  possession  of 

by  the  Constitution.     This  principle  is  con-  the  government,   the   court  will   proceed  to 

ceded  in  all  the  cases,  and  whenever  it  can  discharge  its  duty  in  regard  to  that  property. 

be  clearly  seen  that  the  state  is  an  indis-  And  the  state,  if  it  choose  to  come  in  as  plain- 

pensable  party  to  enable  the  court,  according  tiff,  as  in  prize  cases,  or  to  intervene  in  other 

to  the  rules  which  govern  its  procedure,  to  cases  when  she  may  have  a  lien  or  other  claim 

.  grant  the  relief  sought,  it  will  refuse  to  take  on  the  property,  will  be  permitted  to  do  so, 

jurisdiction.     But  in  the  desire  to  do  that  but  subject  to  the  rule  that  her  rights  will 

justice,  which  in  many  canes  the  courts  can  receive  the  same  consideration  as  any  other 

aee  will  be  defeated  by  an  unwarranted  exten-  party  interested  in  the  matter,  and  be  sub- 
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jected  in  like  manner  to  the  judgment  of  the 
court.  *  *  *  2.  Another  class  of  case*  is 
where  an  individual  is  sued  in  tort  for  soma 
act  injurious  to  another  in  regard  to  per- 
son or  property,  to  which  his  defense  \a  that 
he  has  acted  under  the  orders  of  the  govern- 
ment. In  these  cases  he  is  not  sued  as,  or 
because  he  is,  the  officer  of  the  government, 
but  as  an  individual,  and  the  court  is  not 
ousted  of  jurisdiction  because  he  asserts  au- 
thority as  such  officer.  To  make  out  his  de- 
fense'he  must  show  that  his  authority  was 
sufficient  in  law  to  protect  him.  *  *  *  3. 
A  third  class,  which  has  given  rise  to  more 


controversy,  is  where  the  law  haa  imposed 
upon  an  officer  of  the  government  a  well-da* 
fined  duty  in  regard  to  a  specific  matter,  not 
affecting  the  general  powers  or  functions  of 
the  government,  but  m  the  performance  of 
which  one  or  more  individuals  have  a  distinct 
interest  capable  of  enforcement  by  judicial 
process.  Of  this  class  are  writs  of  mandamus 
to  publie  officers.  *  *  •  But  in  all  suck 
cases,  from  the  nature  of  the  remedy  by 
mandamus,  the  duty  to  be  performed  must  be 
merely  ministerial,  and  must  involve  no  ele- 
ment of  discretion  to  be  exercised  by  the  offi- 
cer." 


11.  Injunctions  Against  State  Officers  —  a,  To  Restrain  Enforcement  of 
Unconstitutional  Statute.  —  A  suit  against  individuals,  for  the  purpose  of 
preventing  them  as  officers  of  a  state  from  enforcing  an  unconstitutional  enact- 
ment to  the  injury  of  the  rights  of  the  plaintiff,  is  not  a  suit  against  the  state 
within  the  meaning  of  this  amendment. 


Prout  v.  Starr,  (1903)  188  U.  8.  543, 
wherein  the  court  said :  "  The  Constitution 
of  the  United  States,  with  the  several  amend- 
ment* thereof,  must  be  regarded  as  one  in- 
strument, all  of  whose  provisions  are  to  be 
deemed  of  equal  validity.  It  would,  indeed, 
be  most  unfortunate  if  the  immunity  of  the 
individual  states  from  suits  by  citizens  of 
other  states,  provided  for  in  the  Eleventh 
Amendment,  were  to  be  interpreted  as  nullify- 
ing those  other  provisions  which  confer  power 
on  Congress  to  regulate  commerce  among  the 
several  states,  which  forbid  the  states  from  en- 
tering into  any  treaty,  alliance,  or  confedera- 
tion, from  passing  any  bill  of  attainder,  69 
post  facto  law,  or  law  impairing  the  obligation 
of  contracts,  or,  without  the  consent  of  Con- 
gress, from  laying  any  duty  of  tonnage,  en- 
tering into  any  agreement  or  compact  with 
other  states,  or  from  engaging  in  war  —  all 
of  which  provisions  existed  before  the  adop- 
tion of  the  Eleventh  Amendment,  which  still 
exist,  and  which  would  be  nullified  and  made 
of  no  effect,  if  the  judicial  power  of  the 
United  States  could  not  be  invoked  to  protect 
citizens  affected  by  the  passage  of  the  state 
laws  disregarding  these  constitutional  limita- 
tions. Much  less  can  the  Eleventh  Amend- 
ment be  successfully  pleaded  as  an  invincible 
barrier  to  judicial  inquiry  whether  the  salu- 
tary provisions  of  the  Fourteenth  Amendment 
have  been  disregarded  by  state  enactments. 
On  the  other  hand,  the  judicial  power  of  the 
United  States  has  not  infrequently  been  ex- 
ercised in  securing  to  the  several  states,  in 
proper  cases,  the  immunity  intended  by  the 
Eleventh  Amendment."  See  also  Smyth  v. 
Ames,  (1898)  169  U.  S.  518,  affirming  Ames 
V.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep. 
165;  Davis  r.  Gray,  (1872)  16  Wall.  (U.  S.) 
220;  Pittsburg  Third  Nat.  Bank  t?.  Mylin, 
(1896)  76  Fed.  Rep.  385;  Preston  v.  Walsh, 
(1882)  10  Fed.  Rep.  315;  Astrom  t?.  Ham- 
mond, (1842)  3  McLean  (U.  S.)  107,  2  Fed. 
Gas.  No.  596.  But  see  Arbuckle  v.  Blackburn, 
(C.  C.  A.  1902)  113  Fed.  Rep.  624,  appeal 
dismissed   (1903)    191  U.  S.  405. 

It  is  the  duty  of  the  United  States  court  to 
restrain  a  state  officer  from  exercising  an  un- 


constitutional statute  of  the  state,  when  the 
execution  of  it  by  him  would  violate  or  abridge 
the  rights,  privileges,  and  immunities  of  the 
complainant  that  are  guaranteed  by  the  Con- 
stitution of  the  United  States.  So  far  as  this 
question  is  concerned,  it  is  immaterial  if  the 
officer  so  restrained  be  the  supervisor  of  regis- 
tration, the  auditor  of  the  state,  the  comp- 
troller-general, the  treasurer,  the  attorney* 
general,  or  the  governor.  The  Constitution 
of  the  United  States  is  the  supreme  law  of 
the  land,  anything  in  the  constitution  or  laws 
of  any  of  the  states  to  the  contrary  notwith- 
standing. Mills  v.  Green,  (1895)  67  Fed.  Rep. 
818. 

For  protection  of  United  States  bunk*** 
It  was  held  that  the  Circuit  Courts  of  the 
United  States  had  jurisdiction  of  a  bill 
brought  by  the  Bank  of  the  United  States, 
for  the  purpose  of  protecting  the  bank  in 
the  exercise  of  its  franchises,  which  were 
threatened  to  be  invaded  under  the  unconsti- 
tutional laws  of  a  state,  and  as  the  state 
itself  could  not,  under  this  amendment,  bo 
made  a  party  to  the  suit,  it  might  be  main- 
tained against  the  officers  and  agents  of  the 
state  who  were  intrusted  with  the  execution 
of  such  laws.  Osborn  v.  U.  S.  Bank,  9  Wheat. 
(U.  S.)  738.  See  also  Tyler  v.  Walker,  ( 1851) 
2  Havw.  &  H.  (D.  C.)  35,  24  Fed.  Cas.  No. 
14,311a. 

A  suit  in  which  a  prosecuting  attorney  is 
a  party  defendant,  brought  to  enjoin  the  en- 
forcement of  an  alleged  unconstitutional  stat- 
ute, is  not  as  to  him  a  suit  against  the  state 
within  the  meaning  of  this  amendment.  Cen- 
tral Trust  Co.  t\  Citizens'  St.  R.  Co.,  (1897) 
82  Fed.  Rep.  1. 

A  suit  against  a  county  attorney  to  stay 
him  from  taking  any  further  action  looking 
to  the  employment  of  the  instrumentalities 
of  the  state  to  enforce  against  the  complain- 
ant a  dormant  interlocutory  decree  of  the 
state  court,  which  he  is  not  required  to  in- 
voke, because  its  enforcement  would  be  vio- 
lative of  the  constitutional  rights  of  the 
petitioner,  is  not  a  suit  against  the  state. 
"  Being  advised,  as  he  is,  by  the  decision  of 
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the  Supreme  Court  of  the  United  States  in  is  a  seeming  defiance  of  law,  and  a  menace 

the  Iowa  case,  as  also  by  the  decision  of  the  to  the  liberty  of  the  petitioner,  and  of  his 

United  States  circuit  judge,  that  the  proceed-  right  to  pursue  a  lawful  business.     In  such 

ing  against  the  petitioner  is  in  the  face  of  conjecture,  it  seems  to  me,  it  would  be  unjust 

the  supreme  law  of  the  land,  he  can  be  under  to  the  state  that  it  could  be  deemed  a  party 

no  possible  obligation  of  official  duty  or  good  to  be  restrained  from  such  wanton  and  un- 

citizenship  to  make  further  attempt  to  en-  authorized  prosecution."    Tuchman  v.  Welch, 

force  the  dormant  order  of  injunction;   and  (1890)  42  Fed.  Rep.  552. 
his  threatened  purpose  to  do  so,  in  this  view, 

b.  From  Certifying  Allege©  Illegal  Tax  Valuation,  —  An  action 
against  a  state  auditor  to  restrain  him  from  certifyipg  and  transmitting  to  the 
several  county  auditors  of  the  state  the  valuations  of  the  property  of  the  com- 
plainant in  such  counties,  for  the  purpose  of  taxation  as  fixed  by  the  state  board 
of  tax  commissioners  under  a  statute  alleged  to  be  unconstitutional,  and  which, 
if  committed,  would  wrongfully  and  to  its  irreparable  injury  create  an  apparent 
charge  and  lien  upon  the  complainant's  property,  in  violation  of  its  right  to 
security  of  property  guaranteed  to  it  by  the  Constitution,  is  not  an  action 
against  the  state  within  the  meaning  of  this  amendment. 

Western    Union    Tel.    Co.    v.    Henderson,  A  suit  against  a  state  auditor,  seeking  to 

(1805)   68  Fed.  Rep.  589,  wherein  the  court  restrain  him  from  certifying  an  alleged  illegal 

said :      "  From  this   review,   it  will  be  seen  valuation  and  assessment  to  the  clerks  of  the 

that  while  there  has  not  always  been  harmony  several  counties  as  a  basis  for  further  local 

in  the  views  of  the  judges,  nor  in  the  decisions  taxation,   is  not  one   against  the  state  but 

of  the  court,  touching  the  true  meaning  of  against  the  defendant  as  an  individual.   Coul- 

the  Eleventh  Amendment,  it  has  never  been  ter  v.  Weir,   (C.  C.  A.  1004)    127  Fed.  Rep. 

doubted  or  denied  since  the  decision  in  the  002,  in  which  case  the  court  said  that  while 

ease  of  Osborn  v.  U.  S.  Bank,  (1824)  9  Wheat.  it  has  been  frequently  maintained  that  suits 

(U.  S.)    738,  that  the  Circuit  Courts  of  the  to  enjoin  state  officers  from  doing  acts  under 

United  States  were  invested  with  jurisdiction  color  of  an  unconstitutional  law  or  an  illegal 

and  power  to  restrain  an  officer  of  the  state  assessment  under  a  valid  law,  are  not  suits 

from  committing  tortious  or  wrongful  acts,  against  the  state;  the  ground  upon  which  all 

\iolative  of  the  personal  or  property  rights  such  cases  rest  is  that  the  officers  sued  were 

of  a  party,  where  such  acts  are  committed  illegally  about  to  do  some  act  or  take  some 

under  and  pursuant  to  the  pretended  author-  step  under  color  of  the  law  of  the  state  in 

ity  of  an  unconstitutional  statute."  violation  of  the  rights  of  complainant  and 

for  which  the  defendant  would  be  personally 

liable. 

c.  To  Restrain  Equalization  Board  from  Executing  Tax  Law.  —  A 
auit  against  the  members  of  a  state  board  of  equalization,  to  enjoin  them  from 
executing  a  taxing  law  of  the  state  against  complainant  in  such  a  manner  that, 
in  view  of  the  mode  in  which  other  taxing  laws  are  executed  against  a  large 
part  of  the  taxable  property  of  the  state,  the  defendants  will  impose  upon 
complainant  an  illegal  burden,  in  violation  of  its  right  under  the  state  con- 
stitution to  pay  only  an  equal  share  of  the  taxes  in  proportion  to  the  value  of 
its  property,  is  not  a  suit  against  the  state.  It  is  a  suit  against  individuals; 
seeking  to  enjoin  them  from  doing  certain  acts  which  they  assert  to  be  by  the 
authority  of  the  state,  but  which  the  complainant  avers  to  be  without  lawful 
authority. 

Taylor  v.  Louisville,  etc.,  R.  Co.,  (C.  C.  A.  1898)  88  Fed.  Rep.  356. 

d.  To  Restrain  Corporation  Commissioners  from  Enforcing  Unlaw- 
ful Order —  (1)  In  General.  —  A  suit  against  state  railroad  commissioners 
brought  by  a  railroad  company  to  enjoin  them  from  putting  in  force  a  certain 
schedule  of  rates  prepared  by  them  for  all  transportation  within  the  limits  of 

371  Volume  IX. 


SUto  a  Party  to  Suit.  CONSTITUTION.  AmonAmrat  XL 

the  state,  is  not  a  suit  against  the  state.  No  contract  of  the  state  is  involved  in 
litigation;  no  judgment  can  be  rendered  which  affects  it  as  a  corporate  entity; 
and  it  is  affected  and  interested  only  as  it  is  interested  and  affected  by  the 
welfare  of  its  citizens.  The  legislation  which  is  involved  in  this  inquiry  is 
governmental  in  its  nature,  not  contractual. 

Chicago,  etc.,  R.  Co.  v.  Dey,  (1888)  35  Fed.  bringing  suits  for  penalties  and  damages  for 
Rep.  866.  See  also  Chicago,  etc.,  R.  Co.  v.  failure  to  comply  with  an  order  of  the  corn- 
Becker,  (1888)  35  Fed.  Rep.  883.  mission  alleged  to  violate  the  rights  of  the 

complainant  in  the  conduct  of  its  interstate 

A  bill  in  equity  may  be  maintained  to  en-  business.  Southern  R.  Co.  v.  Greensboro  Ice, 
join 'a   state   corporation   commission    from       etc.,  Co.,  (1904)  134  Fed.  Rep.  82. 

(2)  From  Enforcing  Unreasonable  Rates.  —  An  action  against  state  rail- 
road commissioners,  alleging  the  unreasonableness  of  rates  established  by  the 
commission  and  praying  a  decree  restraining  the  commission  from  enforcing 
those  rates,  is  not  a  suit  against  the  state.  The  state  has  no  interest  in  a 
pecuniary  sense,  but  going  back  of  all  matters  of  form,  the  only  parties 
pecuniarily,  affected  are  the  shippers  and  carriers. 

Reagan  t\  Farmers'  L.  &  T.  Co.,  (1894)  154  will  not  oust  the  courts  of  jurisdiction  to 

U.  S.  390,  wherein  the  court  said:     "Neither  restrain  their  excessive  and  illegal  acts." 
will  the  constitutionality  of  the  statute,  if 

that.be  conceded,  avail  to  oust  the  federal  A  suit  in  equity  by  receivers  of  a  railroad 

court  of  jurisdiction.     A  valid  law  may  be  company  for  relief  against  the  action  of  state 

wrongfully   administered   by   officers   of   the  railroad  commissioners  in   changing  freight 

state,  and  so  as  to  make  such  admirristra-  transportation    rates,    and   establishing   new 

tion  an  illegal  burden  and  exaction  upon  the  rates,  is  not  a  suit  against  the  state.     The 

individual.    A  tax  law,  as  it  leaves  the  legis-  fact  that,  under  the  operation  of  a  state  dis- 

lative  hands,  may  not  be  obnoxious  to  any  pcnsary  act,  the  state  is  engaged  in  the  busi- 

challenge,  and  yet  the  officers  charged  with  ness  of  distributing  and  selling  liquors,  and 

the  administration  of  that  valid  tax  law  may  that  it  is  a  large,  perhaps  the  only,  shipper, 

so  act  under  it  in  the  matter  of  assessment  and  has  a  material  interest  in  the  question, 

or  collection  as  to  work  an  illegal  trespass  and   the   action   of  the  commissioners   com- 

upon  the  property  rights  of  the  individual.  plained  of  is  in  the  change  of  rates  for  trans- . 

They  may  go  beyond  the  powers  thereby  con-  porta  tion  of  liquors  in  glass,  does  not  make 

ferred,  and  when  they  do  so  the  fact  that  the  state  a  party  to  the  suit.    Clyde  v.  Rich- 

they  are  assuming  to  act  under  a  valid  law  mond,  etc.,  R.  Co.,  (1893)  57  Fed.  Rep.  436. 

e.  To  Restrain  Impairment  of  Contract.  —  A  complainant  had,  under 

an  existing  statute  of  Oregon,  acquired  a  described  tract  of  swamp  or  overflowed 

land  belonging  to  the  state.     A  subsequent  statute  declared  certificates  of  sale 

of  such  land  on  which  twenty  per  cent,  of  the  purchase  price  was  not  paid 

prior  to  a  named  date  to  be  void,  and  required  the  board  of  commissioners  to 

cancel  them.     The  board  threatened  to  sell  the  land  described  in  the  plaintiffs 

certificate.     After  holding  that  the  new  statute  under  which  the  board  was 

proceeding  to  act  impaired  the  contract  theretofore  made  with  the  complainant, 

and  that,  under  the  facts  of  the  case,  he  had  a  vested  right  to  the  land,  the 

court  held  that  a  suit  in  equity  brought  by  him  against  the  members  of  the 

board  to  restrain  them  from  selling  the  tract  to  which  he  had  acquired  an 

equitable  right,  was  not  a  suit  against  the  state. 

Pennoyer  v.  McConnaughy,  ( 1891 )   140  U.  where  the  suit  is  brought  against  the  officers 

S.  8,  wherein  the  court  said  that  as  to  whether  of  the  state,  as  representing  the  state's  ac- 

a  suit  against  state  officers  is  or  is  not  a  suit  tion  and  liability,  thus  making  it,  though  not 

against  the  state,  two  classes  of  cases  have  a  party  to  the  record,  the  real  party  against 

appeared  "  and  it  is  in  determining  to  which  which    the  judgment   will   so  operate  as  to 

class  a  particular  case  belong  that  differing  compel  it  to  specifically  perform  it*  contracts, 

views  have  been  presented.    The  first  class  is  In  re  Ayers,  (1887)  123  U.  S.  113;  Louisiana 
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v.  Jumel,  (1882)  107  U.  S.  711;  Aatoni  t\ 
Greenhow,  (1882)  107  U.  S.  769;  Cunning- 
ham v.  Macon,  etc.,  R.  Co.,  (1883)  109  L.  S. 
446;  Hagood  v.  Southern,  (1886)  117  U.  fc. 
52.  The  other  class  is  where  a  suit  is  brought 
against  defendants  who,  claiming  to  act  as 
officers  of  the  state,  and  under  the  color  of 
an  unconstitutional  statute,  commit  acts  of 
wrong  and  injury  to  the  rights  and  property 
of  the  plaintiff  acquired  under  a  contract 
with  the  state.  Such  suit,  whether  brought  to 
recover  money  or  property  in  the  hands  of 
such  defendants,  unlawfully  taken  by  them 
in  behalf  of  the  state,  or  for  compensation  in 
damages,  or,  in  a  proper  case  where  the  rem- 
edy at  law  is  inadequate,  for  an  injunction 


to  prevent  such  wrong  and  injury,  or  for  a 
mandamus,  in  a  like  case,  to  enforce  upon  the 
defendant  the  performance  of  a  plain,  legal 
duty,  purely  ministerial  —  is  not,  within  the 
meaning  of  the  Eleventh  Amendment,  an  ac- 
tion against  the  state.  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  (U.  S.)  738;  Davis  !?.  Gray, 
(1872)  16  Wall.  (U.  S.)  203;  Tomlinson  v. 
Branch,  (1872)  16  Wall.  (U.  S.)  460;  Litch- 
field v.  Webster  County,  (1879)  101  U.  S. 
773;  Allen  v.  Baltimore,  etc.,  R.  Co.,  (1884) 
114  U.  S.  311;  Board  of  Liquidation  v.  Mc- 
Comb,  (1875)  92  U.  S.  631;  Poindexter  t>. 
Greenhow,  (1884)  114  U.  S.  270."  Affirming 
McConnaughy  v.  Pennoyer,  (1890)  43  Fed. 
Rep.  196,  339. 


/.  From  Preventing  Corporations  Doing  Business  in  the  State. 


A  bill  was  brought  by  several  foreign  in- 
surance companies  against  the  treasurer  and 
auditor  of  the  state  of  Iowa  for  the  purpose 
of  testing  the  constitutionality  of  an  Iowa 
statute  which,  in  substance,  provides  that  all 
insurance  companies  incorporated  under  the 
laws  of  a  state  or  nation  other  than  the  United 
States  shall,  at  the  time  of  making  the  an- 
nual statements  as  required  by  law,  pay  into 
the  state  treasury  three  and  one-half  per  cent. 
of  the  gross  amount  of  premiums  received 
for  business  done  in  the  state  of  Iowa  during 
the  preceding  year;  that  all  insurance  com- 
panies incorporated  under  the  laws  of  a  sister 
state  of  the  Union  shall  pay  into  the  treasury 
two  and  one-half  per  cent,  of  the  gross  amount 
of  premiums  received  during  the  preceding 
year,  and  that  all  insurance  companies  in- 
corporated under  the  laws  of  the  state  of 
Iowa,  not  including  county,  mutual,  and  fra- 
ternal beneficiary  associations,  shall  pay  into 
the  treasury  one  per  cent,  of  the  gross  amount 
received  from  premiums  and  assessments  after 
deducting  amounts  paid  for  losses  and  pre- 
miums returned,   it  being  further  provided 


that  upon  payment  of  the  proper  sums  dupli- 
cate receipts  therefor  should  be  issued,  one  of 
which  must  be  filed  with  the  auditor  of  the 
state,  who  is  then  authorized  to  issue  the 
annual  certificate  requisite  to  enable  the  com- 
pany to  continue  in  business  during  the  com- 
ing year.  The  real  purpose  of  the  bill  was  to 
compel  the  state,  through  its  officials,  to  recog- 
nize the  right  of  complainants  to  continue  in 
business  in  the  states  without  the  payment  of 
the  tax,  and  was  a  case  over  which,  under  this 
amendment,  the  court  had  no  jurisdiction. 
Manchester  F.  Ins.  Co.  v.  Harriott,  (1899)  91 
Fed.  Rep.  713. 

A  suit  by  an  insurance  company  against 
the  attorney-general  and  the  superintendent 
of  insurance  to  enjoin  them  from  interfering 
with  the  transaction  of  its  business  in  that 
state,  and  to  procure  an  adjudication  that  it 
was  entitled  to  a  certificate  authorizing  it  to 
carry  on  business  therein,  is  not  a  suit  against 
the  state  when  it  concerns  a  plain  official 
duty,  requiring  no  exercise  of  discretion. 
Mutual  L.  Ins.  Co.  t>.  Boyle,  (1897)  82  Fed. 
Rep.  705. 


g.  To  Prevent  Infringement  of  Copyright.  —  A  suit  to  enjoin  the 
publication  of  a  collection  of  state  statutes,  compiled  under  the  authority  of  a 
statute,  on  the  ground  that  its  publication  would  infringe  the  copyright  of  an 
arrangement  of  the  statutes  previously  published,  is  not  a  sbit  against  the 
state  within  the  meaning  of  this  amendment 


Howell  v.  Miller,  (C.  C.  A.  1898)  91  Fed. 
Rep.  135,  wherein  the  court  said:  "A  state 
cannot  authorize  its  agents  to  violate  a  citi- 
zen's right  of  property,  and  then  invoke  the 


Constitution  of  the  United  States  to  protect 
those  agents  against  suit  instituted  by  the 
owner  for  the  protection  of  his  rights  against 
injury  by  such  agents." 


h.  To  Restrain  Location  of  Lands  Claimed.  —  A  suit  against  the  com- 
missioner of  the  general  land  office  of  a  state,  praying  for  an  injunction  to 
restrain  the  defendant  from  allowing  a  location  or  survey  of  lands  lying  within 
the  limits  of  a  colony  not  yet  patented,  and  from  issuing  any  patent  or  grant 
of  lands  within  such  limits,  except  to  the  complainants,  was  held  not  to  be  a 
suit  against  the  state,  but  against  an  officer  of  the  state,  who,  it  was  alleged, 

without  the  authority  of  any  valid  law  of  the  state,  was,  by  an  unwarranted 
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assumption  of  power,  so  using  his  official  permission  as  to  invade  rights  secured 
to  complainant  by  the  Constitution  and  laws  of  the  United  States. 
Hancock  t>.  Walsh,  (1879)  3  Woods  <U.  S.)  361,  11  Fed.  Gas.  No.  6,012. 

i.  1\>  Restrain  Diversion  of  Educational  Fund.  —  The  complainant, 

president,  etc,  of  Yale  College,  brought  a  suit  in  equity  against  the  state 

treasurer  of  the  state  of  Connecticut,  to  prevent  a  threatened  diversion  from 

complainant  of  the  income  of  the  "  Agricultural  College  Fund,"  created  by  the 

Act  of  Congress,  accepted,  and  set  apart  by  the  state  for  the  use  and  endowment 

of  the  college.    "  The  title  which  the  college  has  to  the  fund  is  a  vested  beneficial 

right  in  a  separate  parcel  of  securities,  capable  of  as  exact  description  as  the 

boundaries  of  a  tract  of  land,  and  the  college  is  entitled  to  its  preventive  remedy 

by  an  injunction  to  restrain  the  defendant  from  paying  the  income  of  the 

land-scrip  fund  to  any  other  person  than  itself;  but  it  does  not  necessarily 

follow  that,  under  this  bill  in  equity,  the  complainant  is  entitled  to  affirmative 

relief,  because  affirmative  relief,  viz.,  a  decree  that  he  should  pay  the  income  to 

the  complainant,  may  be  considered  an  attempt  to  compel  the  state  to  execute 

its  contracts,  and  the  power  of  the  court  may  be  regarded  as  exhausted  when  it 

prevent  an  officer  from  invading  the  property  rights  of  the  complainant" 

Vale  College  v.  Sanger,  (1894)  02  Fed.  Rep.  177.  But  see  Brown  University  c.  Rhode 
Island  College,  etc.,   (1893)   56  Fed.  Rep.  55. 

XIIL  WAIVER  0*  ImruHlTY  —  1.  In  General.  — The  immunity  from  suit 
belonging  to  a  state,  which  is  respected  and  protected  by  the  Constitution  within 
the  limits  of  the  judicial  power  of  the  United  States,  is  a  personal  privilege 
which  it  may  waive  at  pleasure;  so  that  in  a  suit,  otherwise  well  brought,  in 
which  a  state  had  sufficient  interest  to  entitle  it  to  become  a  party  defendant, 
its  appearance  in  a  court  of  the  United  States  would  be  a  voluntary  submission 
to  its  jurisdiction;  while,  of  course,  those  courts  are  always  open  to  it  as  a 
suitor  in  controversies  between  it  and  citizens  of  other  states. 

Clark  v.  Barnard,  (1883)  108  U.  S.  447. 

1  Eight  of  Stat*  to  Intervene.  —  The  right  of  a  state  to  assert,  as  plaintiff, 
any  interest  it  may  have  in  a  subject,  which  forms  the  matter  of  controversy 
between  individuals,  in  one  of  the  courts  of  the  United  States,  is  not  affected 
by  this  amendment;  nor  can  it  be  so  construed  as  to  oust  the  court  of  its  juris- 
diction should  such  claim  be  suggested.  The  amendment  simply  provides  that 
no  suit  shall  be  commenced  or  prosecuted  against  a  state.  The  state  cannot 
be  made  a  defendant  to  a  suit  brought  by  an  individual;  but  it  remains  the 
duty  of  the  courts  of  the  United  States  to  decide  all  cases  brought  before  them 
by  citizens  of  one  state  against  citizens  of  a  different  state,  where  a  state  is  not 
necessarily  a  defendant 

U.  S.  v.  Peters,  (1809)  5  Cranch  (U.  S.)  115. 
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"  The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  President 
and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves;  they  shall  name  in  their  ballots  the  person  voted 
for  as  President,  and  in  distinct  ballots  the  person  voted  for  as  Vice-President, 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of 
all  persons  voted  for  as  Vice-President,  and  of  the  number  of  votes  for  each, 
which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of  the  Senate;  — 
The  president  of  the  Senate  shall,  in  presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  certificates  and  the  votes  shall  then  be  counted; 
—  The  person  having  the  greatest  number  of  votes  for  President,  shall  be  the 
President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed;  and  if  no  person  have  such  majority,  then  from  the  persons  having 
the  highest  numbers  not  exceeding  three  on  the  list  of  those  voted  for  as 
President,  the  House  of  Representatives  shall  choose  immediately,  by  ballot, 
the  President.  But  in  choosing  the  President,  the  votes  shall  J>e  taken  by 
states,  the  representation  from  each  state  having  one  vote;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  states, 
and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the 
House  of  Representatives  shall  not  choose  a  President  .whenever  the  right  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next  following, 
then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or 
other  constitutional  disability  of  the  President.  The  person  having  the  greatest 
number  of  votes  as  Vice-President,  shall  be  the  Vice-President,  if  such  number 
be  a  majority  of  the  whole  number  of  electors  appointed,  and  if  no  person  have 
a  majority,  then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall 
choose  the  Vice-President;  a  quorum  for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  senators,  and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice.  But  no  person  constitutionally  ineligible  to 
the  office  of  President  shall  be  eligible  to  that  of  Vice-President  of  the  United 
States." 

This  Amendment  Wat  Proposed  to  the  legislatures  of  the  several  states  by  joint 
resolution  of  Congress  adopted  on  Dec  12,  1803;  and  was  declared  in  a 
proclamation  of  the  secretary  of  state  of  Sept  25,  1804,  to  have  been  ratified 
by  the  legislatures  of  three-fourths  of  the  states. 

The  Amendment  Supersedes  the  original  clause  3  of  section  1  of  Article  II. 

The  State  Aots  Individually  Through  Its  Electoral  College,  although,  by  reason  of  the 
power  of  its  legislature  over  the  manner  of  appointment,  the  vote  of  its  electors 
may  be  divided. 

McPherson  v.  Blacker,  (1892)  146  U.  S.  27. 
t 

In  Case  of  Xleetlon  by  the  Home  of  BepreeenUtivee,  the  state  acts  as  a  unit  and  its 
vote  is  given  as  a  unit,  but  that  vote  is  arrived  at  through  the  votes  of  its 
representatives  in  Congress  elected  by  districts. 

McPherson  v.  Blacker,  (1802)  146  U.  S.  20. 
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"Neither  slavery  nor  involuntary  servitude,  exoept  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction." * 

I.  Slavery  Abolished  by  the  Amendment,  376. 

1.  In  General,  376. 

2.  Slaves  of  the  Chickasaw  Nation,  377. 

3.  Indian  Slavery  in  Alaska,  377. 

II.  Right  to  Recover  Price  of  a  Slave,  377. 
III.  Slavery  and  Involuntary  Servitude,  377. 

1.  Involuntary  Servitude,  377. 

a.  In  General,  377. 

b.  Prohibiting  Tenant  Leaving  During  Term,  378. 

c.  Requiring  Physicians  to  Report  Contagious  Diseases,  378. 

d.  Separate  Railway  Accommodations,  379. 

e.  Hiring  Out  Vagrants,  379. 

/.  Apprenticeship  of  Colored  Child,  379. 
g.  Coercing  Alien  Seamen  to  Labor  on  American  Vessels,  379. 
h.  Giving  Monopoly  to  Slaughter-house  Business,  379. 
a.  Recognition  of  Legal  Distinction  Between  Races,  380. 

3.  Exclusion  from  Public  School,  380. 

4.  Working  Out  Fines  on  City  Streets,  380. 

5.  Requiring  Labor  for  Repair  of  Public  Highways,  380. 

6.  Deportation  of  Alien  Resulting  in  Remanding  to  Slavery,  38a 

7.  Contract  of  a  Seaman,  380. 

I  Slavery  Abolished  by  the  Axbhdmeht  —  1.  In  General.  —  This  section 

is  simply  a  limitation  upon  the  power  of  a  state  to  establish  slavery  or  reduce 

any  one  to  a  state  of  slaveiy  or  involuntary  servitude. 

People  v.  Brady,  (1870)  40  Cal.  216.  were  designed  to  remedy,  and  the  process  of 

The   Thirteenth  Amendment   has   respect,      c™tinued  •dditlon  to  the  Constitution,  imtil 

and  prohibits  any  state  legislation  which  has  *     •/   •  • 

the  effect  of  denying  to  any  race  or  class,  or  The  amendment  reversed  and  annulled  the 

to  any  individual,  the  equal  protection  of  the  original  policy  of  the  Constitution,  which  left 

laws.     Civil  Rights  Cases,  (1883)   109  U.  S.  it  to  each  state  to  decide  exclusively  for  itself 

24.  whether  slavery  should  or  should  not  exist 

wi,;iA  s*  «««««♦  k«  —ia  4.v.«4.  „^  ««A  k«+  «,*  as  a  local  institution,  and  what  disabilities 

„J^ t«  ?C  ?n  ?hf  n^rJ?  ^  8hould  *"*<*   *>  ih^e  <*  the  servile  race 

amendment,  yet  in  any  fair  construction  of  x  Abb    (TJ  g  }  2g  2?  F^  c      N     1615L 

any  section  or  phrase  it  is  necessary  to  look  x       »/*»,-•*!**.  v,«  A  v      , 

to  the  purpose  which  was  the  pervading  spirit  This  amendment  was  to  prevent  any  que* 

of   these   amendments,  the  evil   which   they  tion  in  the  future  as  to  the  effect  of  the  war 

1  This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  joint  resolu- 
tion of  Congress,  dated  Feb.  1,  1865,  13  Stat.  L.  567,  and  by  proclamation  of  the  secretary 
of  state,  of  Dec.  18,  1865,  13  Stat.  L.  774,  was  declared  to  have  been  ratified  by  the  follow- 
ing twenty-seven  states:  Illinois,  Rhode  Island,  Michigan,  Maryland,  New  York,  West 
Virginia,  Maine,  Kansas,  Massachusetts,  Pennsylvania,  Virginia,  Ohio,  Missouri,  Nevada, 
Indiana,  Louisiana,  Minnesota,  Wisconsin,  Vermont,  Tennessee,  Arkansas,  Connecticut,  New 
Hampshire,  South  Carolina,  Alabama,  North  Carolina,  and  Georgia. 
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and  the.  President's  proclamation  of  emanci-  others.     The  right  of  legislation  secured  to 

pation  upon  slavery;  and  its  obvious  purpose  Congress   in  the   amendment   was   that  only 

was  to  forbid  all  shades  and  conditions  of  of  creating  penalties  for  a  violation  of  its 

African  slavery.     It  had  no  other  office,  and  provisions,  and  providing  securities  against 

its  real  effect  was  more  for  the  future  than  the  re-establishment  of  slavery,   either  gen- 

for  the  present.     As  to  the  matter  of  social  erally  or  in  particular  instances.    It  accords 

and  political  rights,  the  African  was  left  sub-  no  more  authority  to  enact  that  he  should 

ject  to  all  the   inconveniences  and  burdens  have  the  right  to  vote,  to  testify,  to  make 

incident   to   his   color   and   race,  except   his  contracts,  to  hold  real  estate,  exercise  trade, 
former  one  of  servitude.     He  was  a  person  .    attend  public  schools,  or  any  other  matter 

whose  place  and  office,  in  the  body  politic,  or  thing  within  the  limits  of  a  state;  than 

was  yet  to  be  designated  and  established.  Cory  it  does  to  enact  the  same  thing  in  reference 

t\  Carter,   (1874)  48  Ind.  347.  to   white   men.     The   utmost   effect   of   this 

great   provision   in   our  Contitution  was   to 

This  amendment  abolished  slavery  only;  it  make  the  colored  man  a  citizen,  equal  before 

did  no  more.    It  gave  the  freedman  no  right  the  laws  with  the  race  which  had  enslaved 

of   protection   from   the   federal   government  him.    Charge  to  Grand  Jury,  (1875)  21  Int. 

superior  to  that  of  his  white  fellow  citizens,  Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,260.    See 

and  no  exemption  from  the  power  of  state  Marshall  v.  Donovan,  (1874)   10  Bush  (Ky.) 

control    which   might    be   exercised    against  687. 
• 

2.  Slaves  of  the  Chickasaw  Nation.  —  By  this  amendment,  and  from  the  date 
of  its  proclaimed  ratification,  Dec  18,  1865,  the  existence  of  slavery  was  im- 
possible within  the  United  States  or  any  place  subject  to  their  jurisdiction, 
and  by  the  force  of  that  instrument  the  slaves  of  the  Chickasaw  nation  became 
free,  and  thereafter  possessed  the  same  rights  incident  to  all  other  freemen 
relative  to  life,  liberty,  and  property. 

U.  S.  v.  Choctaw  Nation,  (1903)  38  Ct.  a.  666. 

3.  Indian  Slavery  in  Alaska. —  The  buying,  selling,  and  holding  slaves,  accord- 
ing to  the  rules  and  customs  of  an  uncivilized  Alaskan  race  and  tribe  of  Indians, 
is  a  violation  of  this  amendment. 

In  re  Sah  Quah,  (1886)  31  Fed.  Rep.  327. 

II  Bight  to  Beoovib  Price  or  4  8lave.  —  This  amendment  does  not  pro- 
hibit recovery  on  a  note  given  for  the  price  of  a  slave,  which  note  was  valid 
when  made. 

Osborn  v.  Nicholson,  (1871)    13  Wall.   (U.  44  Ala.  48;   Richardson  v.  Thomas,    (1873) 

S.)   662.     See  also  Holmes  v.  Sevier,   (1872)  28  Ark.  389;  Roundtree  v.  Baker,  (1869)   52 

154  U.    S.   582;    Boyce  t>.  Tabb,    (1873)    18  111.  241;   Blease  v.  Pratt,    (1872)    3  S.  Car. 

Wall.  (U.  S.)  546;  McElvain  v.  Mudd,  (1870)  613. 

m.  Slavery  ajtd  Iitvolithtabt  Servitude  — 1.  Involuntary  Servitude  — 
a.  In  General.  —  That  a  personal  servitude  was  meant  is  proved  by  the  use 
of  the  word  "  involuntary,"  which  can  only  apply  to  human  beings.  The  ex- 
ception of  servitude  as  a  punishment  for  crime  gives  an  idea  of  the  class  of 
servitude  that  is  meant  The  word  "  servitude  "  is  of  larger  meaning  than 
slavery,  as  t±^  latter  is  popularly  understood  in  this  country,  and  the  obvious 
purpose  was  to  forbid  all  shades  and  conditions  of  African  slavery. 

Slaughter-House  Gases,  (1872)  16  Wall.  pleasure,  caprice,  vanity,  or  power  of  others. 
(U.  S.)  69.  Railroad  Tax  Cases,  (1882)  13  Fed.  Rep.  740. 

This  amendment  had  its  origin  in  the  pre-  Term  more  comprehensive  than  slavery.  — 
vious  existence  of  African  slavery.  But  the  The  term  "  involuntary  servitude "  is  sub- 
generality  of  its  language  makes  its  prohibi-  stantially  synonymous  with  slavery,  though  it 
tion  apply  to  slavery  of  white  men  as  well  mny  perhaps  be  regarded  as  slightly  more 
as  that  of  black  men;  and  also  to  serfage,  comprehensive,  and  as  embracing  everything 
vassalage,  villanage,  peonage,  and  every  other  undrr  tin-  name  nf  servitude,  though  not  de- 
form of  compulsory  labor  to  minister  to  the  nominated  slavery,  which  gives  to  one  per- 
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son  the  control  and  ownership  of  the  inyolun-  nor  was  it  designed  to  repeal  or  modify,  any 

tary    and    compulsory    services    of    another  pre-existing  legislation  which  was  a  regnla* 

against  his  will  and  consent.     Tyler  v.  Hei-  tion  of  commerce,  and  which  excluded  from 

dorn,  (1866)  46  Barb.  (N.  Y.)  458.  our  borders  persons  or  classes  of  persons  sub- 
jects of  foreign  power."    But  see  Excluding 

State  statute  relating  to  entry  of  alien  Certain  Classes  of  Persons,  8  Fed.  Stat.  Air» 

negroes.  —  A    Florid*    statute    relating    to  not.  516. 
bringing  a  free  colored  person  into  that  state, 

whether  from  another  state  or  from  a  foreign  Services  for  leased  land.  —  This  amendment 
country,  and  providing  stringent  penalties  for  does  not  embrace  contract  service  of  any  de- 
ft violation  of  its  provisions,  is  in  the  nature  scription,  or  such  as  flows  from  contracts 
of  an  internal  police  regulation,  and  so  far  made  by  a  party,  or  grows  out  of  a  contract 
as  it  is  applicable  to  the  case  qf  British  sub*  made  by  another  person  in  regard  to  property 
jects  of  African  descent  coming  directly  to  and  connected  with  its  enjoyment,  which  prop- 
Florida  from  a  British  port  with  the  intent  erty  such  party  derives  from  such  other  per- 
of  forming  a  permanent '  settlement  within  son  and  personally  enjoys.  Such  service  is 
the  limits  of  that  state,  is  not  affected  by  never  involuntary.  The  party  may  at  any 
this  amendment.  Passengers  on  The  Schooner  time  renounce  it.  It  is  connected  with  the 
Dart,  (1868)  12  Op.  Atty.-Gen.  414,  wherein  enjoyment  of  property,  and  by  refusing  to 
the  attorney-general  said:  "  This  amendment  accept  or  to  enjoy  the  property,  the  party  may 
dissolved  the  relation  of  master  and  servant  at  all  times  escape  the  personal  servitude, 
which  existed  in  the  slave-holding  states  of  Tyler  v.  Heidorn,  (1866)  46  Barb.  (N.  T.) 
this  Union;  but  it  does  not  repeal  cfr  modify,  458. 

6.  Prohibiting  Tenant  Leaving  Dubing  Tebm.  —  A  state  statute  which 
makes  it  a  penal  offense,  where  a  person  who  has  "  contracted  in  writing  to 
labor  for  or  serve  another  for  any  given  time,  or  any  person  who  has  by  written 
contract  leased  or  rented  land  from  another  for  any  specified  time,  or  any  person 
who  has  contracted  in  writing  with  the  party  furnishing  lands,  or  the  lands 
and  teams  to  cultivate  it,  either  to  furnish  the  labor,  or  the  labor  and  teams, 
to  cultivate  the  lands>"  afterwards,  without  the  consent  of  the  other  party,  and 
without  sufficient  excuse,  to  be  adjudged  by  the  court,  "  shall  leave  such  other 
party  or  abandon  said  contract,  or  leave  or  abandon  the  leased  premises  or  land 
as  aforesaid,"  and  take  employment  of  a  similar  nature  from  another  person, 
without  first  giving  him  notice  of  the  prior  contract,  was  held  to  be  unconstitu- 
tional. It  is  plainly  violative  of  the  Thirteenth  Amendment  to  the  Constitution, 
and  the  statute  passed,  in  pursuance  thereof,  against  peonage.  It  establishes  a 
system  of  peonage,  and  uses  the  arm  of  the  law  to  keep  persons  in  "  a  condition 
of  peonage,"  whenever  they  "  abandon  the  leased  premises,"  by  coercing  per- 
formance of  the  "  obligation  "  of  contracts  of  "  labor  or  service  "  by  involuntary 
service. 

Peonage  Cases,  (1903)  123  Fed.  Rep.  691. 

c.  Kbquieing  Physicians  to  Report  Contagious  Diseases. — A  municipal 

ordinance  providing  that  "  every  physician,  or  person  acting  as  such,  who  shall 

have  any  patient  within  the  limits  of  said  city  sick  with  small-pox  or  varioloid 

or  other  infectious  or  pestilential  disease,  shall  forthwith  report  the  fact  to  the 

mayor,  or  to  the  clerk  of  the  board  of  health,  together  with  the  name  of  such 

patient  and  the  street  and  number  of  the  house  where  such  patient  is  treated ; 

and  in  default  of  so  doing  shall  forfeit  and  pay  not  exceeding  fifty  dollars  for 

each  and  every  such  offense,"  is  not  invalid  as  requiring  a  physician  to  labor 

for  the  benefit  of  the  public"  without  compensation  and  thus  imposing  a  form 

of  servitude. 

Btftt*  <?.  Wordin,  (1888)  56  Conn.  224. 
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d.  Sbpahate  Railway  Accommodations.  —  A  statute  requiring  that  "  all 
railway  companies  carrying  passengers  in  their  coaohe&  in  this  state  shall  provide 
equal,  but  separate,  accommodations  for  the  white  and  colored  races,  by  pro- 
viding two  or  more  passenger  coaches  for  each  passenger  train,  or  by  dividing 
the  passenger  coaches  by  a  partition  so  as  to  secure  separate  accommodations/' 
and  that  "  no  person  or  persons  shall  be  permitted  to  occupy  seats  in  coaches 
other  than  the  ones  assigned  to  them  on  account  of  the  race  they  belong  to," 
does  not  violate  this  clause. 

Ex  p.  Plessy,  (1893)  45  La.  Ann.  82. 

i 

e.  Hiring  Out  Vagrants.  —  A  state  vagrancy  law,  authorizing  the  hiring 
out  at  the  county  court-house  door  for  six  monthB  of  all  persons  defined  by  the 
statute  as  vagrants  was  held  to  be  invalid  as  imposing  imprisonment,  punish- 
ment, and  involuntary  servitude  without  any  charge,  proof,  or  legislative  enact- 
ment establishing  the  act  to  have  been  a  crima 

In  re  Thompson,  (1893)  117  Mo.  83. 

/.  Apprenticeship  of  Colored  Child.  —  An  apprenticeship  of  a  colored 
child,  the  indenture  of  which  does  not  give  the  provisions  for  the  security  and 
benefit  of  the  apprentice  which  are  required  by  the  state  laws  in  indentures  of 
white  apprentices,  is  involuntary  servitude  within  the  meaning  of  this 
amendment. 

Matter  of  Turner,  (1867)  1  Abb.  (U.  8.)  84,  24  Fed.  Can.  No.  14,247. 

g.  Coercing  Alien  Seamen  to  Labor  on  American  Vessels.  —  Alien 
seamen  who  are  being  coerced  to  labor  on  board  an  American  vessel  against  their 
will,  without  having  previously  voluntarily  entered  into  a  contract  binding  them 
to  such  service,  are  being  subjected  to  involuntary  servitude  within  the  United 
States  in  violation  of  this  amendment. 

In  re  Chung  Pat,  (1899)  96  Fed.  Rep.  202. 

h.  Giving  Monopoly  to  Slaughter-house  Business.  —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the  cor- 
poration thereby  created.  It  authorized  the  company  to  establish  and  erect 
within  certain  territorial  limits  therein  defined,  one  or  more  stockyards,  stock- 
landings  and  slaughter  houses,  and  imposed  upon  it  the  duty  of  erecting  a 
slaughter  house  of  a  certain  capacity*  It  declared  that  the  company  should 
have  the  sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live- 
stock landing  and  slaughter-house  business  within  tie  limits  and  privilege 
granted  by  the  Act,  and  that  all  such  animals  should  be  landed  at  the  stock 
landings  and  slaughtered  at  the  slaughter  houses  of  the  company,  and  nowhere 
else.  It  was  held  that  the  statute  imposed  no  servitude  within  the  meaning 
of  this  amendment. 

Slaughter-House  Cases,  (1872)  16  Wall.  (U.  S.)  68.  See  Lit*- Stock  Dealers,  etc.,  Assoc. 
p.  Crescent  City  Live-Stock,  etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No.  8,408. 
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S.  Eecognition  of  Legal  Distinction  Between  Baoes.  —  A  state  statute  which 
implies  merely  a.  legal  distinction  between  the  white  and  colored  races  —  a 
distinction  which  is  founded  in  the  color  of  the  two  races,  and  which  must 
always  exist  so  long  as  white  men  are  distinguished  from  the  other  race  by 
color  —  has  no  tendency  to  destroy  the  legal  equality  of  the  two  races,  or  re- 
establish a  state  of  involuntary  servitude. 

Plessy  v.  Ferguson,  (1896)  163  U.  S.  643. 

3.  Exclusion  from  Public  SchooL —  The  mere  exclusion  of  a  colored  child  from 
a  particular  school  does  not  assume  to  remit  her  to  a  condition  of  slavery  or 
involuntary  servitude  in  the  sense  of  the  Constitution. 

Ward  t?.  Flood,  (1874)  48  CaL  49. 

4.  Working  Out  Tines  on  City  Streets,  —  A  municipal  ordinance  permitting 
prisoners  committed  to  a  city  prison  for  the  violation  of  a  by-law  or  ordinance 
of  the  city  to  be  employed  by  the  city  marshal  at  labor  either  on  the  streets 
or  public  works  of  the  city,  being  credited  one  dollar  a  day  on  the  judgment 
for  each  day's  work  performed,  is  not  in  conflict  with  this  article  prohibiting 
slavery  and  involuntary  servitude. 

Topeka  v.  Boutwell,  (1894)  63  Kan.  20. 

5.  Requiring  Labor  for  Repair  of  Public  Highways.  —  The  power  to  impose 
labor  for  the  repair  of  public  highways  and  streets  comes  within  the  police 
regulation  of  the  state  or  city,  and  cannot  be  regarded  as  falling  within  the 
terms  of  the  Constitution  prohibiting  slavery  and  involuntary  servitude. 

In  re  Dassler,  (1886)  36  Kan.  684. 

6.  Deportation  of  Alien  Resulting  in  Remanding  to  Slavery.  —  This  article  was 
relied  on  as  authority  for  vacating  an  order  for  the  deportation  of  a  Chinese 
woman  who  had  been  imported  into  the  United  States  as  a  slave  in  violation 
of  the  immigration  laws  and  had  escaped,  when  it  appeared  that  the  woman  had 
been  sold  as  a  slave  by  her  foster  mother,  in  China,  and  by  her  purchaser  had 
been  brought  into  the  United  States  for  immoral  purposes,  and  a  strict  com- 
pliance with  the  statute  would  be  equivalent  to  remanding  her  to  perpetual 
slavery. 

U.  S.  v.  Ah  Son,  (1904)  132  Fed.  Rep.  878. 

7.  Contract  of  a  Seaman.  —  The  contract  of  a  seaman  is  not  within  the  spirit 

of  this  amendment 

Robertson  v.  Baldwin,    (1897)    165  U.  S.  system  of  Mexican  peonage  and  the  Chinese 

281,  wherein  the  court  said:     "The  prohibi-  coolie  trade,  the  practical  operation  of  which 

tion  of  slavery,  in  the  Thirteenth  Amendment,  might  have  been  a  revival  of  the  institution 

is   well  known   to  have   been   adopted   with  of  slavery  under  a  different  and  less  offensive 

reference  to  a  state  of  affairs  which  had  ex-  name.    It  is  clear,  however,  that  the  amend-  " 

isted  in  certain  states  of  the  Union  since  the  ment  was  not  intended  to  introduce  any  novel 

foundation  of  the  government,  while  the  addi-  doctrine  with  respect  to  certain  descriptions 

tion   of   the   words   '  involuntary   servitude '  of  service   which  have  always   been  treated 

were  said  in  the  Slaughter-house  Oases,   16  as  exceptional." 
Wall.  36,  to  have  been  intended  to  cover  the 
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"  Congres*  shall  have  power  to  enforce  this  artiole  by  appropriate  legislation." 

Hay  Be  Directed  Against  Aotf  of  Individuals.  —  The  provisions  of  the  Fourteenth 
and  Fifteenth  Amendments  are  largely  upon  the  acts  of  the  states,  but  the 
Thirteenth  Amendment  names  no  party  or  authority,  but  simply  forbids  slavery 
and  involuntary  servitude,  and  grants  to  Congress  power  to  enforce  this  pro- 
hibition by  appropriate  legislation. 

Clyatt  v.  U.  S.,  (1905)  197  U.  S.  216.  tection  of  the  rights  granted  by  it.     U.  S. 

There  is  no  limitation  in  this  amendment  *  Morri8'  <1903>  125  Fed;  **■  324' 
confining  the  prohibition  to  the  state,  but  it  The  appropriate  legislation  which  Congress 

includes  everybody  within  the  jurisdiction  of  is  authorized  to  enact  under  this  clause  is 

the  national  government.    Congress  is.  there-  not  to   be   directed   solely   at   state   action, 

fore  authorized  by  its  provision  to  legislate  There  is  no  such  limitation  in  this  as  in  the 

against  acts  of  individuals  as  well  as  of  the  Fourteenth  Amendment.    U.  S.  v.  McClellan, 

states  in  all  matters  necessary  for  the  pro-  (1904)   127  Fed.  Rep.  971. 

Ho  Power  to  Establish  Polios  System.  —  This  section  does  not  confer  upon  Congress 
any  power  to  establish  a  police  system  for  the  internal  government  of  the  state, 
or  by  its  laws  to  annul  the  laws  of  a  state,  or  to  control  their  operation  in  any 
way  whatever. 

People  v.  Brady,  (1870)  40  Cal.  216. 

Power  to  Prohibit  Peonage.  —  Congress  has  power  under  this  article  to  prohibit 

any  person  holding  another  in  a  state  of  peonage,  and  this  whether  there  be 

municipal  ordinance  or  state  law  sanctioning  such  holding,  and  sections  1990 

and  5526,  R.  S.,  are  valid. 

Clyatt  t>.   U.   S.,    (1905)    197   U.   S.  218,  another  in  that  condition  of  involuntary  servi- 

wherein  the  court  said :     "  It  is  not  open  to  tude.    This  legislation  is  not  limited  to  the 

doubt  that  Congress  may  enforce  the  Thlr-  territories  or  other  parts  of  the  strictly  na- 

teenth  Amendment  by  direct  legislation,  pun-  tional  domain,  but  is  operative  in  the  states 

ishing  the  holding  of  a  person  in  slavery  or  and  wherever  the  sovereignty  of  the  United 

in  involuntary  servitude  except  as  a*  punish-  States  extends."    See  also  U.  S.  v.  McClellan, 

ment  for  crime.    In  the  exercise  of  that  power  (1904)  127  Fed.  Rep.  971 ;  In  re  Lewis,  (1902) 

Congress  has  enacted  these  sections  denounc-  114  Fed.  Rep.  963. 
ing  peonage,  and  punishing  one  who  holds 

Prohibiting  Denial  of  Admission  to  Privilege!  of  Pnblie  Plaeei.  —  The  denial  to  any 

person  of  admission  to  the  accommodations  and  privileges  of  an  inn,  a  public 

conveyance,  or  a  theatre,  does  not  subject  that  person  to  any  form  of  servitude, 

or  tend  to  fasten  upon  him  any  badge  of  slavery  within  the  meaning  of  this 

provision,  and  an  Act  of  Congress  declaring  that  in  the  enjoyment  of  such 

accommodations  and  privileges  no  distinction  shall  be  made  between  citizens 

of  different  race  or  color,  or  between  those  who  have  and  those  who  have  not 

been  slaves,  finds  no  sanction  in  this  amendment 

Civil  Rights  Cases,   (1883)    109  U.  S.  25.       before  stood  in  the  free  states.     What  Con- 
gress  could  not  do  in  reference  to  a  free 
The  abolition  of  slavery  placed  the  negro  in       negro  in  a  northern  state,  where  slavery  never 
the  former  slave  states  just  where  he  had       existed,   before  the   abolition   of  slavery,   it 
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could  not  afterwards  do  in  regard  to  one 
living,  in  the  south.  The  Thirteenth  Amend- 
ment did  not  authorize  Congress  to  interfere 
with  private  and  internal  regulations  of 
theatre  managers,  hotel  keepers,  or  common 


carriers  within  the  state,  in  reference  to 
colored  persons,  any  more  than  it  did  in  re- 
gard to  their  white  fellow  citizens.  Charge 
to  Grand  Jury,  (1875)  21  Int.  Rev.  Rec.  173, 
30  Fed.  Cas.  No.  18,260. 


Legislation  Btlating  to  Civil  Eight*.  —  Section  5519,  R  S.,  declaring  that  "if 
two  or  more  persons  in  any  state  or  territory  conspire,  or  go  in  disguise  on  the 
highway  or  on  the  premises  of  another,  for  the  purpose  of  depriving,  either 
directly  or  indirectly,  any  person  or  class  of  persons  of  the  equal  protection  of 
the  laws,  or  of  equal  privileges  and  immunities  under  the  laws;  or  for  tho 
purpose  of  preventing  or  hindering  the  constituted  authorities  of  any  state  or 
territory  from  giving  or  securing  to  all  persons  within  such  state  or  territory 
the  equal  protection  of  the  laws;  each  of  such  persons  shall  he  punished  by  a 
fine  of  riot  less  than  $500  nor  more  than  $5,000,  or  by  imprisonment,  with  or 
without  hard  labor,  not  less  than  six  months  nor  more  than  six  years,  or  by 
both  such  fine  and  imprisonment,"  is  broader  than  this  amendment^  and  there- 
fore not  authorized  by  it.  A  law  under  which  two  or  more  white  men  could  be 
punished  for  conspiring  to  deprive  another  free  white  man  of  the  right  to 
testify,  cannot  be  based  on  the  amendment  which  prohibits  slavery  and 
involuntary  servitude. 

Le  Grand  t7.  U.  S.,  (1882)  12  Fed.  Rep. 
578.  See  also  U.  S.  v.  Harris,  (1882)  106  U. 
6.  643,  wherein  the  court  said :  "  A  private 
person  cannot  make  constitutions  or  laws, 
nor  can  he  with  authority  construe  them,  nor 
can  he  administer  or  execute  them.  The  only 
way,  therefore,  in  which  one  private  person 
can  deprive  another  of  the  equal  protection 
of  the  laws  is  by  the  commission  of  some 
offense  against  the  laws  which  protect  the 
rights  of  persons,  as  by  theft,  burglary,  arson, 
libel,  assault,  or  murder.  If,  therefore,  we 
hold  that  section  5519  is  warranted  by  the 
Thirteenth  Amendment,  we  should,  by  virtue 
of  that  amendment,  accord  to  Congress  the 
power  to  punish  every  crime  by  which  the 
right  of  any  person  to  life,  property,  or  repu- 
tation is  invaded.  Thus,  under  a  provision 
of  the  Constitution  which  simply  abolished 
slavery  and  involuntary  servitude,  we  should, 
with  few  exceptions,  invest  Congress  with 
power  over  the  whole  catalogue  of  crimes. 
A  construction  of  the  amendment  which  leads 
to  such  a  result  is  clearly  unsound."  And 
see  Baldwin  t?.  Franks,  (1887)  120  U.  S.  684. 


"  Whatever  may  have  been  the  unspoken 
aim  of  the  second  section  —  to  secure  the  only 
end  of  the  first  section,  freedom  to  all  and 
nothing  more,  was  the  only  constructive  ob- 
ject, and  is  the  inevitable  effect,  of  this  sec- 
tion. Notwithstanding  the  abolition  of 
slavery,  a  state  in  which  '  freedmen  *  reside 
might  attempt  their  disfranchisement,  or  with- 
hold from  them  the  privileges  of  free  men. 
To  prevent  any  such  frustration  of  the  aim 
and  effect  of  the  declared  emancipation  was 
obviously  the  object,  and  must  be  the  only 
legitimate  effect,  of  the  second  section.  '  Power 
to  enforce  this  article  by  appropriate  legisla- 
tion '  can  import  nothing  more  than  to  up- 
hold the  emancipating  section,  and  prevent  a 


violation  of  the  contemplated  liberty  of  its 
enfranchised  race.  It  could  not  mean  that 
Congress  should  ha,ve  power  to  legislate  over 
their  civil  rights  and  remedies  in  the  states 
any  more  than  over  those  of  all  other  citi- 
zens ;  and  it  certainly  does  not  squint  at  any 
such  legislation  as  to  white  citizens."  Bowlin 
u.  Com,,  (1867)  2  Buth  (Ky.)  8. 

The  Act  of  April  9,  1866,  entitled  "  An  Act 
to  protect  all  persons  in  the  United  States  in 
their  civil  rights,  and  to  furnish  the  means 
for  their  vindication,"  was  held  to  be  valid" 
as  an  "  appropriate  "  means  of  carrying  out 
the  object  of  the  first  section  of  this  amend- 
ment, and  a  necessary  and  proper  execution 
of  the  power  conferred  bv  the  second  section. 
U.  S,  v.  Rhodes,  (1866)"  1  Abb.  (U.  S.)  28, 
27  Fed.  Cas.  No.  16,151,  wherein  the  court 
said:  "  Without  any  other  provision  than 
the  first  section  of  the  amendment,  Congress 
would  have  had  authority  to  give  full  effect 
to  the  abolition  of  slavery  thereby  decreed. 
It  would  have  been  competent  to  put  in  requi- 
sition the  executive  and  judicial,  as  well  as 
the  legislative  power,  with  all  the  energy 
needful  for  that  purpose.  The  second  section 
of  the  amendment  was  added  out  of  abundant 
caution.  It  authorizes  Congress  to  select, 
from  time  to  time,  the  means  that  might  be 
deemed  appropriate  to  the  end.  It  employs 
a  phrase  which  had  been  enlightened  by  well- 
considered  judicial  application.  Any  exercise 
of  legislative  power  within  its  limits  involves 
a  legislative,  and  not  a  judicial  question.  It 
is  only  when  the  authority  given  has  been 
clearly  exceeded,  that  the  judicial  power  can 
be  invoked.  Its  office,  then,  is  to  repress  and 
annul  the  excess;  beyond  that  it  is  power- 
less." See  also  People  v.  Washington,  (1869) 
36  Cal.  658,  and  U.  S.  v.  Morris,  (1903)  125 
Fed.  Rep.  330,  in  which  last-cited  case  the 
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court  said  that  Congress  has  the  power  under 
this  amendment  to  protect  citizens  of  the 
United  States  in  the  enjoyment  of  those  rights 
which  are  fundamental  and  belong  to  every 
citizen,  if  the  deprivation  of  those  privileges 
is  solely  on  account  of  his  race  and  color,  as  a 
denial  of  such  privileges  is  an  ctemeiit  of  ser- 
vitude within  the  meaning  of  this  amendment. 
The  rijghts  to  lease  lands  and  to  accept  em- 
ployment as  a  laborer  for  hire  are  funda- 
wmtoU  rigkU  ishemnt  in  every  free  citizen, 
and  a  statute  under  which  an  indictment  may 
be  maintained,  charging  a  conspiracy  by  two 
or  more  persons  to  prevent  negro  citizens  from 
exercising  these  rights  because  they  are  ne- 
groes, is  within  the  constitutional  power  of 
Congress  under  this  amendment. 

"The  long  existence  of  African  slavery  in 
this  country  gave  us  very  distinct  notions 
of  what  it  was,  jad  what  were  its  necessary 
incidents.  Compulsory  service  of  the  slave 
for  the  benefit  of  the  master,  restraint  of  his 
movements  except  by  the  master's  will,  dis- 
ability to  hold  property,  to  make  contracts, 
to  have  a  standing  in  court,  to  be  a  witness 
against  a  white  person,  and  such  like  burdens 
and  incapacities,  were  the  inseparable  inci- 
dents of  the  institution.  Severer  punishments 
for  crimes  were  imposed  on  the  slave  than 
on  free  persons  guilty  of  the  same  offenses. 
Congress,  as  we  have  seen,  by  the  Civil  Rights 
Bill  of  1866,  passed  jn  view  of  the  Thirteenth 
Amendment,  before  the  Fourteenth  was 
adopted,  undertook  to  wipe  out  these  burdens 
and  disabilities,  the  necessary  incidents  of 
slavery,  constituting  its  substance  and  visible 
form;  and  to  secure  to  all  citizens  of  every 
race  and  color,  and  without  regard  to  previous 
servitude,  those  fundamental  rights  which  are 
the  essence  of  civil  freedom,  namely,  the  same 
right  to  make  and  enforce  contracts,  to  sue, 
be  parties,  give  evidence,  and  to  inherit,  pur- 
chase, lease,  sell,  and  convey  property,  as  is 
eajoyed  by  white  citizens.  Whether  this  leg- 
islation was  fully  authorized  by  the  Thir- 
teenth Amendment  alone,  without  the  support 
which  it  afterward  received  from  the  Four- 
teenth Amendment,  after  the  adoption  of 
vJsfoh  it  was  re-enacted  with  some  additions, 
it  U  not  necessary  to  inquire.  It  is  referred 
to  lor  the  purpose  of  showing  that  at  that 
time  (in  I860)  Congress  did  not  assume, 
the  authority  given  by  the  Thirteenth 


Amendment,  to  adjust  what  may  be  called 
the  social  rights  of  men  and  races  in  the 
community ;  but  only  to  declare  and  vindicate 
those  fundamental  rights  which  appertain  to 
the  essence  of  citizenship,  and  the  enjoyment 
or  deprivation  of  which  constitutes  the  essen- 
tial difctirnetioe  between  freedom  and  slavery. 
We  must  not  forget  that  the  province  and 
scope  of  the  Thirteenth  and  Fourteenth 
Amendments  are  different;  the  former  simply 
abolished  slavery;  the  latter  prohibited  the 
states  from  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States; 
from  depriving  them  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  from 
denying  to  any  the  equal  protection  of  the 
laws.  The  amendments  are  different,  and  the 
powers  of  Congress  under  them  are  different. 
What  Congress  has  power  to  do  under  one,  it 
may  not  have  power  to  do  under  the  other. 
Under  the  Thirteenth  Amendment,  it  has  only 
to  do  with  slavery  and  its  incidents.  Under 
the  Fourteenth  Amendment,  it  has  power  to 
counteract  and  render  nugatory  all  state  laws 
and  proceedings  which  have  the  effect  to 
abridge  any  of  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  to  deprive 
them  of  life,  liberty,  or  property  without  due 
process  of  law,  or  to  deny  to  any  of  them  the 
equal  protection  of  the  laws.  Under  the  Thir- 
teenth Amendment,  the  legislation,  so  far  as 
necessary  or  proper  to  eradicate  all  forms 
and  incidents  of  slavery  and  involuntary  ser- 
vitude, may  be  direct  and  primary,  operating 
upon  the  acts  of  individuals,  whether  sanc- 
tioned by  state  legislation  or  not;  under  the 
Fourteenth,  as  we  have  already  shown,  it 
must  necessarily  be,  and  can  only  be,  cor- 
rective in  its  character,  addressed  to  counter- 
act and  afford  relief  against  state  regulations 
or  proceedings."  Civil  Rights  Cases,  (1883) 
109  U.  6.  23. 

Disability  of  negroes  as  witnesses.  —  This 
amendment  and  the  Civil  Rights  Bill  removed 
the  disability  of  negroes  as  witnesses.  Handy 
v.  Clark,  (1869)  4  Houst.  (Del.)  16.  See 
also  U.  S.  v.  Harris,  (1882)  106  U.  S.  640; 
Kelley  v.  State,  (1869)  25  Ark.  392.  But  see 
Bowlin  t?.  Com.,  (1867)  2  Bush  <Ky.)  «6. 

See  further  as  to  the  guaranties  of  civil 
rights,  the  Fourteenth  and  Fifteenth  Amend- 
ments. 
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AMENDMENT  XIV.,  SECTION   1. 

"All  persons  born  or  naturalised  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside." * 

I.  Purpose  of  the  Clause,  385. 

1.  In  General^  385. 

2.  Operation  Not  Limited  by  the  Main  Object)  385. 

II.  Clause  Self-operating,  385. 

III.  Distinction  Between  Residence  and  Citizenship,  385. 

IV.  Definition  of  "  Citizen,"  386. 

1.  In  General^  386. 

2.  Corporations  Not  Citizens,  386. 

V.  Two  Sources  of  Citizenship  —  Birth  and  Naturalization,  386. 
VI.  Distinction  Between  Citizenship  of  United  States  and,  of  a 
State,  387. 

1.  In  General,  387. 

2.  Clause  Reverses  Previous  Rule  of  Citizenship)  387. 

3.  Right  of  Person  to  Choose  State  Citizenship)  388. 

VII.  "  Subject  to  the  Jurisdiction  Thereof,"  388. 

1.  In  General)  388. 

2.  Child  Born  of  Chinese  ParentS)  389. 

3.  Status  of  Indians )  389. 

4.  Born  on  Board  Foreign  Vessel)  390. 

VIII.  Right  of  Suffrage,  390. 
IX.  Right  of  Expatriation,  390. 

'This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  joint  resolu- 
tion of  Congress  dated  June  16,  1866,  14  Stat.  L.  358.  On  July  21,  1868,  Congress  adopted 
and  transmitted  to  the  department  of  state  a  concurrent  resolution  declaring  that  "  the  legis- 
latures of  the  states  of  Connecticut,  Tennessee,  New  Jersey,  Oregon,  Vermont,  New  York,  Ohio, 
Illinois,  West  Virginia,  Kansas,  Maine,  Nevada,  Missouri,  Indiana,  Minnesota,  New  Hampshire, 
Massachusetts,  Nebraska,  Iowa,  Arkansas,  Florida,  North  Carolina,  Alabama,  South  Carolina, 
and  Louisiana,  being  three -fourths  and  more  of  the  several  states  of  the  Union,  have  ratified 
the  Fourteenth  Article  of  Amendment  to  the  Constitution  of  the  United  States,  duly  proposed 
by  two- thirds  of  each  House  of  the  Thirty-ninth  Congress:  Therefore,  Resolved,  that  said 
Fourteenth  Article  is  hereby  declared  to  be  a  part  of  the  Constitution  of  the  United  States, 
and  it  shall  be  duly  promulgated  as  such  by  the  secretary  of  state."  The  secretary  of  state 
accordingly  issued  a  proclamation,  dated  July  28,  1868,  15  Stat.  L.  708,  declaring  that  the  pro- 
posed Fourteenth  Amendment  has  been  ratified,  in  the  manner  hereinafter  mentioned,  by  the 
legislatures  of  thirty  of  the  thirty-six  states,  viz.:  Connecticut,  June  30,  1866;  New  Hampshire, 
July  7,  1866;  Tennessee,  July  19,  1866;  New  Jersey,  Sept.  11,  1866  (and  the  legislature  of  the 
same  state  passed  a  resolution  in  April,  1868,  to  withdraw  its  consent  to  it) ;  Oregon,  Sept. 
19,  1866;  Vermont,  Nov.  9,  1866;  Georgia  rejected  it  Nov.  13,  1866,  and  ratified  it  July  21, 
1868;  North  Carolina  rejected  it  Dec.  20,  1866,  and  ratified  it  July  9,  1868;  New  York  ratified 
it  Jan.  10,  1867;  Ohio  ratified  it  Jan.  11,  1867  (and  the  legislature  of  the  same  state  passed 
a  resolution  in  January,  1868,  to  withdraw  its  consent  to  it)  ;  Illinois  ratified  it  Jan.  15, 
1867;  West  Virginia,  Jan.  16,  1867;  Kansas,  Jan.  18,  1867;  Maine,  Jan.  19,  1867;  Nevada,  Jan. 
22,  1867;  Missouri,  Jan.  26,  1867;  Indiana,  Jan.  29,  1867;  Minnesota,  Feb.  1,  1867;  Rhode 
Island,  Feb.  7,  1867;  Wisconsin,  Feb.  13,  1867;  Pennsylvania,  Feb.  13,  1867;  Michigan,  Feb. 
15,  1867;  Massachusetts,  March  20,  1867;  Nebraska,  June  15,  1867;  Iowa,  April  3,  1868; 
Arkansas,  April  6,  1868;  Florida,  June  9,  1868;  Louisiana,  July  9,  1868,  and  Alabama,  July  13, 
1868.  Georgia  again  ratified  the  amendment  Feb.  2,  1870.  Texas  rejected  it  Nov.  1,  1866, 
and  ratified  it  Feb.  18,  1870.  Virginia  rejected  it  Jan.  19,  1867,  and  ratified  it  Oct.  8,  1869. 
The  amendment  was  rejected  by  Kentucky,  Jan.  10,  1867;  by  Delaware,  Feb.  8,  1867;  by 
Maryland,  March  23,  1867,  and  was  not  afterward  ratified  by  either  state. 
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I  PUBPOKB  OP  THE  CLAUSE  —  1.  In  General.  —  The  main  object  of  the  open- 
ing sentence  of  the  Fourteenth  Amendment  was  to  settle  the  question,  upon 
which  there  had  been  a  difference  of  opinion  throughout  the  country  and  in 
the  courts,  as  to  the  citizenship  of  free  negroes,  and  to  put  it  beyond  doubt  that 
all  persons,  white  or  black,  and  whether  formerly  slaves  or  not,  born  or  natural- 
ized in  the  United  States,  and  owing  no  allegiance  to  any  alien  power,  should 
be  citizens  of  the  United  States  and  of  the  state  in  which  they  reside. 

Elk  v.  Wilklns,  (1884)   112  U.  S.  101.    See  their  descendants,  not  being  aliens,  were  with- 

alao  Slaughter-House  Cases,  (1872)  16  "Wall.  out  the  purview  of  those  laws.     So  the  in- 

(U.S.)  73;  Van  Valkenburg  v.Brown,  (1872)  ability  of  persons  to  become  citizens  under 

43  Cal.  47.  those  laws  in  no  respect  impairs  the  effect  of 

The  clan*  as  to  citizenship  was  inserted  in       J*  ^^^ff  £  Sg^^ffi 

^ecl^^  ^tlZt^  ^  L°°k  TiU 

the  country,  so  far  as  the  white  race  is  con-  Sln*  ( 1884)  2I  FetL  ReP«  909' 

cerned,  but  also  to  overrule  the  doctrine  of  "It  was  held,  in  the  celebrated  Dred  Scott 

the  Dred   Scott  case,  affirming  that  persons  case,  by  the  Supreme  Court  of   the  United 

of  the  African  race  brought  to  this  country  States,  that  a  man  of  African  descent*  whether 

and   sold   as   slaves,   and   their  descendants,  a  slave  or  not,  was  not  and  could  not  be  a 

were  not  citizens  of  the  United  States,  nor  citizen  of  the  state  or  of  the  United  States; 

capable  of  being  such.     The  clause  changed  and,  notwithstanding  the  criticism  to  which 

the  entire  status  of  these  people.     It  lifted  this  adjudication  was  subjected,  it  was  never 

them  from  their  condition  of  mere  freedmen,  overruled;    and   the    primary    object    of   the 

and  conferred   upon  them,  equally  with  all  Fourteenth  Amendment  was  to   relieve  this 

other  native-born,  the  rights  of  citizenship.  race  from  the  disabilities  therein  declared  to 

When  it  was  adopted  the  naturalization  laws  be  inherent  in  and  inseparable  from  the  Afri- 

of  the  United  States  excluded  colored  persons  can  blood."    Marshall  v.  Donovan,  (1874)   10 

from  becoming  citizens,  and  the  freedmen  and  Bush  (Ky.)  687. 

2.  Operation  Sot  Limited  by  the  Main  Object.  —  As  appears  upon  the  face  of 

the  amendment,  as  well  as  from  the  history  of  the  times,  this  was  not  intended 

to  impose  any  new  restrictions  upon  citizenship,  or  to  prevent  any  persons 

from  becoming  citizens  by  the  fact  of  birth  within  the  United  States,  who 

would  thereby  have  become  citizens  according*  to  the  law  existing  before  its 

adoption.      "  It  is  declaratory  in  form,  and  enabling  and  extending  in  effect. 

Its  main  purpose  doubtless  was,  as  has  often  been  recognized  by  this  court, 

to  establish  the  citizenship  of  free  negroes,  which  had.  been  denied  in  the 

opinion  delivered  by  Chief  Justice  Taney  in  the  Dred  Scott  case,  and  to  put 

it  beyond  doubt  that  all  blacks,  as  well  as  whites,  born  or  naturalized  within  the 

jurisdiction  of  the  United  States,  are  citizens  of  the  United  States.     But  the 

opening  words,  '  All  persons  born/  are  general,  not  to  say  universal,  restricted 

only  by  place  and  jurisdiction,  and  not  by  color  or  race." 

U.  S.  v.  Wong  Kim  Ark,  (1898)   169  U.  S.  676,  affirming  fl896)  71  Fed.  Rep.  382. 
Dred  Scott  v.  Sandford,  (1856)  19  How.  (U.  S.)  393. 


1r 


EL  Clause  Self-operating. —  The  instantaneous  effect  of  this  clause  was 
to  make  all  the  persons  described  in  the  first  section  citizens  alike  of  the 
United  States  and  of  the  states  wherein  they  lived.  It  required  no  legislation 
by  Congress  to  perfect  this  right  The  amendment  itself,  of  its  own  force, 
achieved  the  object. 

U,  S,  v.  Lackey,  (1900)  99  Fed.  Rep.  955. 

m.  Distinction  Between  Residence  and  Citizenship.  —  Residence  and 
citizenship  are  wholly  different  things  within  the  meaning  of  the  Constitution 
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and  the  laws  defining  and  regulating  the  jurisdiction  of  the  Circuit  Court  of 

the  United  States. 

Steigleder  v.  McQuesten,  (1905)   108  U.  S.       bare  averment  of  the  residence  of  the  parties 

143.  is  sufficient,  prima  facie,  to  show  jurisdiction 

Averment  of  residence  does  not  show  juris-      ** en  the  jurisdiction  bears  upon  the  citizen- 

which  requires  and  justifies  a  rule  that  the       U5'8'  ¥l  u'  °'  oou' 

IV.  DsrariTio*  OF  "&TIZU  M  —  1.  In  General. —  The  Constitution  nowhere 
defines  the  meaning  of  the  word  "citizen/'  either  by  way  of  inclusion  or 
exclusion,  except  in  so  far  as  this  is  done  by  the  affirmative  declaration  that 
"  all  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States."  In  this  respect,  as  in 
other  respects,  it  must  be  interpreted  in  the  light  of  the  common  law,  the 
principles  and  history  of  which  were  familiarly  known  to  the  framers  of  the 
Constitution. 

U.  S.  v.  Wong  Kim  Ark,  (1898)  169  U.  S.  654,  affirming  (1896)  71  Fed.  Rep.  382. 

2.  Corporations  ITot  Citizens. —  Citizens  of  the  United  States  within  the  mean- 
ing of  this  article  must  be  natural  and  not  artificial  persons,  and  therefore  a 
corporate  body  is  not  a  citizen  of  the  United  States  as  that  term  is  here  used. 

Insurance  Co.  v.  New  Orleans,    (1870)    1  or  property  without  due  process  of  law,  or 

Woods  (U.  S.)  85,  13  Fed.  Gas.  No.  7,052.  deny  to  any  person  within  its  jurisdiction  the 

equal  protection  of  the  law.     They  are  not, 

Corporations  may  be  "  persons "  within  the  however,  citizens  within  the  meaning  of  this 

due    process    and   equal    protection    clauses,  or  any  other  clause  in  the  Constitution.    Fire 

and   as  such  within  the  provision   that  no  Dept.  v.  Stanton,  (1898)  28  N.  Y.  App.  Div. 

state  shall  deprive  any  person  of  life,  liberty,  334. 

V.  Two  Sounds  or  Citizuski?  —  Bihth  avd  JTattjualizaTION. —  This  sec- 
tion contemplates  two  sources  of  citizenship,  and  two  only:  birth  and  naturaliza- 

s  tion.  The  persons  declared  to  be  citizens  are  "  all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof."  The  evident 
meaning  of  these  last  words  is,  not  merely  subject  in  some  respect  or  degree 
to  the  jurisdiction  of  the  United  States,  but  completely  subject  to  their  political 
jurisdiction,  and  owing  them  direct  and  immediate  allegiance.  And  the  words 
relate  to  the  time  of  birth  in  the  one  case,  as  they  do  to  the  time  of  naturaliza- 
tion in  the  other.  Persons  not  thus  subject  to  the  jurisdiction  of  the  United 
States  at  the  time  of  birth  cannot  become  so  afterwards,  except  by  being 
naturalized,  either  individually,  as  by  proceedings  under  the  naturalization  acts, 
or  collectively,  as  by  the  force  of  a  treaty  by  which  foreign  territory  is 
acquired. 

Elk  v.  Wilkins,  (1884)   112  U.  S.  101.  can  only  be  acquired  by  naturalization  under 

the  authority  and  in  the  forms  of  law.    But 

Naturalization  of  native-born  unnecessary.  citizenship  by  birth  is  established  by  the 
—  The  Fourteenth  Amendment  of  the  Consti-  mere  fact  of  birth  under  the  circumstances 
tution,  in  the  declaration  that  "all  persons  defined  in  the  Constitution.  Every  person 
born  or  naturalized  in  the  United  States,  and  born  in  the  United  States,  and  subject  to 
subject  to  the  jurisdiction  thereof,  are  citi-  the  jurisdiction  thereof,  becomes  at  once  a 
zens  of  the  United  States  and  of  the  state  citizen  of  the  United  States,  and  needs  no 
wherein  they  reside,"  contemplates  two  sources  naturalization.  U.  S.  v.  Wong  Kim  Ark, 
of  citizenship,  and  two  only:  birth  and  (1898)  160  U.  S.  702,  affirming  (1896)  71 
naturalization.    Citizenship  by  naturalization      Fed.  Rep,  382, 
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A  negro  born  in  Canada,  whose  parents  resided,  did  not  become  a  citizen  of  this  coun- 

were    born   in    Virginia   and   held    there    as  try  by  coming  to  the  United  States  when  he 

slaves  until   they  left  Virginia  and  went  to  was  nearly  twenty  years  of  age.    Hedgman  v. 

Canada  in  1834,  where  from  that  time  they  Board  of  Registration,   (1872)   26  Mich.  51. 

Women,  if  Born  of  Citizen  Parent!  within  the  jurisdiction  of  the  United  States, 
have  always  been  considered  citizens  of  the  United  States,  as  much  so  before 
the  adoption  of  this  amendment  as  since. 

Minor  v.  Happersett,  11874)  21  Wall.  (<U.  S.)  165. 

VI  Disthictioh  Between  Citizenship  op  United  States  and  op  a  State 

—  1.  In  General.  —  The  distinction  between  citizenship  of  the  United  States  and 

citizenship  of  a  state  is  clearly  recognized  and  established.     Not  only  may  a 

man  be  a  citizen  of  the  United  States  without  being  a  citizen  of  a  state,  but 

an  important  element  is  necessary  to.  convert  the  former  into  the  latter.     He 

must  reside  within  the  state  to  make  him  a  citizen  of  it,  but  it  is  only  necessary 

that  he  should  be  born  or  naturalized  in  the  United  States  to  be  a  citizen  of  the 

Union.    It  is  quite  clear,  then,  that  there  is  a  citizenship  of  the  United  States, 

and  a  citizenship  of  a  state,  which  are  distinct  from  each  other,  and  which 

depend  upon  different  characteristics  or  circumstances  in  the  individual. 

Slaughter-House   Cases,    (1872)    16   Wall.  turns  the  Dred  Scott  decision  by  making  all 

(U.  S.)  73,  wherein  the  court  said  that  this  persons  born  within  the  United  States,  and 

clause  declares  that  persons  may  be  citizens  subject   to   its   jurisdiction,    citizens   of    the 

of  the  United  States  without  regard  to  their  United  States, 
citizenship  of  a  particular  state,  and  it  over- 

2.  Clause  Reverses  Previous  Rule  of  Citizenship.  —  Prior  to  the  adoption  of  this 

amendment,  strictly  speaking,  there  were  no  citizens  of  the  United  States,  but 

only  of  some  one  of  them.     Congress  had  the  power  "  to  establish  an  uniform 

rule  of  naturalization,"  but  not  the  power  to  make  a  naturalized  alien  a  citizen 

of  any  state.     But  the  states  generally  provided  that  such  persons  might,  on 

sufficient  residence  therein,  become  citizens  thereof,  and  then  the  courts  held, 

ab  conveniently  rather  than  otherwise,  that  they  became  ipso  facto  citizens  of 

the  United  States.     But  the  amendment  declares  the  law  positively  on  the 

subject,  and  reverses  this  order  of  procedure,  by  making  citizenship  of  a  state 

consequent  on  citizenship  of  the  United  States;  for,  having  declared  what 

persons  are  citizens  of  the  United  States,  it  does  not  stop  there,  and  leave  it 

in  the  power  of  a  state  to  exclude  any  such  person  who  may  reside  therein 

from  its  citizenship,  but  adds,  "  and  such  persons  shall  also  be  citizens  of  the 

state  wherein  they  reside." 

Sharon  v.  Hill,  (1885)  26  Fed.  Rep.  343.  citizens   thereof.     U.   S.   v.   Hall,    (1871)    3 

By  the  original  Constitution,  citizenship  in  ^"^  ***  N'  260>  26  Fed-  <*»■  No-  15>282- 
the  United  States  was  a  consequence  of  citi-  "The  Fourteenth  Amendment  creates  and 
zen8hip  in  a  state.  By  this  clause  this  defines  citizenship  of  the  United  States.  It 
order  of  things  is  reversed.  Citizenship  in  had  long  been  contended,  and  had  been  held 
the  United  States  is  defined;  it  is  made  inde-  by  many  learned  authorities,  and  had  never 
pendent  of  citizenship  in  a  state,  and  citizen-  been  judicially  decided  to  the  contrary,  that 
ship  in  a  state  is  a  result  of  citizenship  in  there  was  no  such  thing  as  a  citizen  of  the 
the  United  States.  So  that  a  person  born  United  States,  except  as  that  condition  arose 
or  naturalized  in  the  United  States,  and  from  citizenship  of  some  state.  No  mode 
subject  to  its  jurisdiction,  is,  without  refer-  existed,  it  was  said,  of  obtaining  a  citizen- 
ence  to  state  constitutions  or  laws,  entitled  ship  of  the  United  Rtnt?s,  except  by  first  be- 
to  all  the  privileges  and  immunities  secured  coming  a  citizen  of  some  state.  This  ques- 
by  the  Constitution  of  the  United  States  to  tion  is  now  at  rest,    The  Fourteenth  Amend- 
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ment  defines  and  declares  who  shall  be  citi-  the  like.    With  this*  qualification,  every  per- 

zens  of  the  United  States,  to  wit, '  all  persons  son  born  in  the  United  States  or  naturalized 

born   or   naturalized   in   the   United   States,  is  declared  to  be  a  citizen  of  the  United  States 

and  subject  to  the  jurisdiction  thereof/    The  and  of  the  state  wherein  he  resides."     U.  S. 

latter  qualification  was  intended  to  exclude  v.  Anthony,  (1873)   11  Blatchf.   (U.  S.)  200, 

the  children  of  foreign  representatives  and  24  Fed.  Cas.  No.  14,459. 

3.  Sight  of  Person  to  Choose  State  Citizenship.  —  A  citizen  of  the  United  States 
is,  under  the  amendment,  prima  facie  a  citizen  of  the  state  wherein  he  resides, 
and  cannot  arbitrarily  be  excluded  therefrom  by  such  state,  but  he  does  not 
become  a  citizen  of  the  state  against  his  will,  and  contrary  to  his  purpose  and 
intention  to  retain  an  already  acquired  citizenship  elsewhere.  The  amendment 
is  a  restraint  on  the  power  of  the  state,  but  not  on  the  right  of  the  person  to 
choose  and  maintain  his  citizenship  or  domicile;  but  it  protects  him  in  the 
exercise*  of  that  right  by  making  him  a  citizen  of  that  state  in  which  he  may 
choose  to  reside  with  such  intention* 

Sharon  v.  Hill,  (1885)  26  Fed.  Rep.  344. 

VII.  "Subject  to  the  Jurisdiction  Thereof"  —  1.  In  General.  —  The  real 
object  of  the  Fourteenth  Amendment  of  the  Constitution,  in  qualifying  the 
words,  "  All  persons  born  in  the  United  States,"  by  the  addition,  "  and  subject 
to  the  jurisdiction  thereof,"  would  appear  to  haye  been  to  exclude,  by  the 
fewest  and  fittest  words,  besides  children  of  members  of  the  Indian  tribes, 
standing  in  a  peculiar  relation  to  the  national  government,  unknown  to  the 
common  law,  the  two  clasees  of  cases — ^children  born  of  alien  enemies  in 
hostile  occupation,  and  children  of  diplomatic  representatives  of  a  foreign 
state  —  both  of  which,  as  has  already  been  shown,  by  the  law  of  England,  and 
by  our  own  law,  from  the  time  of  the  first  settlement  of  the  English  colonies 
in  America,  had  been  recognized  exceptions  to  the  fundamental  rule  of  citizen- 
ship by  birth  within  the  country. 

U.  S.  v.  Wong  Kim  Ark,  (1898)   169  U.  S.  'within  the  jurisdiction '  of  one  of  the  states 

682,  wherein  the  court  said:      "The  words  of  the  Union  are  not  'subject  to  the  jurisdic- 

'in   the  United   8tates,   and   subject  to   the  tion  of  the  United  States.' "    Affirming  (1896) 

jurisdiction  thereof/  in  the  first  sentence  of  71  Fed.  Rep.  382. 

the  Fourteenth  Amendment  of  the  Constitu-  Th           d  «  jnrisdiction  *  mugt  be  under. 

tion,  must  be  presumed  to  have  been  under-  .    ™ ,   .     Jl     '"wi„il   -~a  ^.*.  3. 

stood   and   intended  by  the  Congress  which  jftft*0  ****  ^Ml?^dQ?TP W" 

».^«A<.A^  4-u*  „~™,i~™+   ««^  Kwiu«  i^;aio  diction,  such  as  the  United  States  had  oyer 

CS^wLi^T  S25S?  fi  '  EW  S™i^i       its  cit*zena  before  the  adoption  of  this  amend- 
rwhiln^  ment«    Aliens,  among  whoPm  are  persons  born 

GhkS ^  Justice  ^J^lit^^^  ^£n&F^^^J^^  °u£ 

case  of  The  Exchange;  and  as  the  equivalent  "K.1" ^»  £ ^T'J re  ' 8U+ bJect  *°  *he  Ju"9" 

of  the  words  'within  the  limits  and  under  ^/^p^ , Statf  Q?#  to  ft.1lm* 

the  jurisdiction  of  the  United  States/  and  L*ddd**t^^ 

the  converse  of  the  words,  '  out  of  the  limits  "£  du£f  .*°  *n  ^-f^ 

and   jurisdiction   of  the  United   States,'   as  ^^T Fo™Tn  D°  ™n  ^               P'    (         * 

habitually  used  in  the  naturalization  Acts.  14  UP'  Atty.-uen.  «*w. 

This  presumption  is  confirmed  by  the  use  of  Excludes  children  of  ministers  and  consuls, 

the  word  'jurisdiction'  in  the  last  clause  of  -.x^  phrase  "subject  to  its  jurisdiction" 

the  same  section  of  the  Fourteenth  Amend-  was  intended  to  exclude  from  its  operation 

ment,  which  forbids  any  state  to  'deny  to  children  of  ministers,  consuls,  and  citizens  or 

any  person  within  its  jurisdiction  the  equal  subjects   of   foreign   states   born   within   the 

protection  of  the  laws/    It  is  impossible  to  United  States.  Slaughter-House  Cases,  (1872) 

construe  the  words  'subject  to  the  jurisdic-  jg  Wall.  (U.  S.)  73. 
tion  thereof/  in  the  opening  sentence,  as  less 
comprehensive   than    the   words    '  within    its 
jurisdiction/   in   the  concluding  sentence  of 

the  same  section;   or  to  hold  that  persons  dominions  and  under  the  prdteotion  of  their 
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laws,  and  with  the  consequent  obligation  to  of   foreign   governments,   such   as   ministers 

obey  them  when  obedience  can  be  rendered;  and  ambassadors,  whose  residence,  by  a  fiction 

and  only  those  thus  subject  by  their  birth  or  of  public  law,  is  regarded  as  part  of  their 

naturalization  are  within  the  terms  of  the  own    country.       This    extraterritoriality    of 

amendment.    The  jurisdiction  over  these  lat-  their,  residence  secures  to  their  children  born 

ter  must,  at  the  time,  be  both  actual  and  here  all  the  rights  and  privileges  which  would 

exclusive.    The  words  mentioned  except  from  inure  to  them  had  they  been  born  in  the  coun- 

citizenship  children  born  in  the  United  States  try  of  their  parents.     In  re  Look  Tin  Sing, 

of  persons  engaged  in  the  diplomatic  service  (1884)  21  Fed.  Rep.  906. 

8.  Child  lorn  of  Ghiftete  Parent*  —  A  child  born  in  the  United  States  of 
parents  of  Chinese  descent^  who  at  the  time  of  his  birth  are  subjects  of  the 
emperor  of  China,  but  have  a  domicile  and  residence  in  the  United  States,  and 
are  there  carrying  on  business,  and  are  not  employed  in  any  diplomatic  or 
official  capacity  under  the  emperor  of  China,  becomes  at  the  time  of  his  birth 
a  citizen  of  the  United  States,  by  virtue  of  the  first  clause  of  the  Four- 
teenth Amendment  of  the  Constitution,  "  All  persons  born  or  naturalized  in 
the%  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside." 

U.  S.  v.  Wong  Kim  Ark,  (1898)   169  U.  S.  by  the  proper  national  court.     In  re  Yung 

663,  affirming  (1896)    71  Fed.  Rep.  382.  Sing  Hee,  (1888)  36  Fed.  Rep.  437.    See  also 

Chinese  persons  within  the  United  States  E»  *>>  Chin  Kin&  U888)  36  Fed,  Rep.  364. 
(meaning  thereby  the  organized  states  and  When  the  parents  are  not  engaged  in  any 

territories),  and  their  descendants,  when  born  diplomatic  or  official  capacity  under  the  gov- 

therein  of  parents  residing  here,  and  not  em-  ernment  of  China  or  other  foreign  power,  a 

ployed   in   a  diplomatic  or   official   capacity  person  born  in  the  United  States  of  Chinese 

under  the  emperor  of  China,  are  citizens  of  parents  residing  therein   is  born  subject  to 

the  United   States,   and,  when  such   fact  is  the  jurisdiction  of  the  United  States,  and  he 

Established  in  the  mode  and  manner  prescribed  is  a  citizen  thereof,  under  this  amendment, 

by  the  proper  authorities,  are  entitled  to  be  In  re  Wy  Shing,    (1888)    36  Fed.  Rep.  553. 

and  remain  therein,  and  are  entitled  to  the  See  also  In  re  Look  Tin  Sing,  (1884)  21  Fed. 

equal  'protection  of  the  laws.     U.  S.  v.  Lee  Rep.  910,  wherein  the  court  said  that  no  citi- 

Huen,  (1902)   118  Fed.  Rep.  454.  zen  can  be  excluded  from  this  country  except 

A  person  born  in  the  United  States  of  in  punishment  of  crime. 
Chinese  parents  is,  by  the  rule  of  the  com-  The  amendments  did  not  confer  the  right 
mon  law,  and  by  force  of  this  amendment,  a  0f  citizenship  upon  the  Mongolian  race,  ex- 
citizen  of  the  United  States,  and  in  restraint  cept  sUcn  as  are  born  within  the  United 
of  his  or  her  liberty  or  locomotion  therein,  States.  State  t?.  Ah  Chew,  (1881)  16  Nev.  58. 
may  be  delivered  therefrom  by  habeas  corpus 

3.  Status  of  Indians.  —  An  Indian  born  a  member  of  one  of  the  Indian  tribes 
within  the  United  States  is  not  merely  by  reason  of  his  birth  within  the  United 
States,  and  of  his  afterwards  voluntarily  separating  himself  from  his  tribe 
and  taking  up  his  residence  among  white  citizens,  a  citizen  of  the  United 
States  within  the  meaning  of  this  clause.  "  The  alien  and  dependent  con- 
dition of  the  members  of  the  Indian  tribes  could  not  be  put  off  at  their  own 
will,  without  the  action  or  assent  of  the  United  States.  They  were  never 
deemed  citizens  of  the  United  States,  except  under  explicit  provisions  of  treaty 
or  statute  to  that  effect,  either  declaring  a  certain*  tribe,  or  such  members  of  it  as 
chose  to  remain  behind  on  the  removal  of'  the  tribe  westward,  to  be  citizens, 
or  authorizing  individuals  of  particular  tribes  to  become;  citizens  on  appli- 
cation to  a  court  of  the  United  States  for  naturalization,  and  satisfactory  proof 
of  fitness  for  civilized  life." 

Elk  v.  Wilkins,  (1884)   112  U.  S.  99.    See  The  only  adjudication  that  has  been  made 

Relation  of  Indians  to  Citizenship,   (1856)   7       by  this  court  upon  the  meaning  of  the  clause, 

Op.    Attv.-Gen.    740:    McKay    v.    Campbell,       "and   subject   to   the   jurisdiction   thereof," 

,  (1871)  2"Sawy.  (U.  S.)  118,  16  Fed.  Cas.  No.       in   the  leading  provision   of  the  Fourteenth 

8,840.  Amendment,  is  Elk  t>.  Wilkins,    (1884)    112 
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recognized  or  treated  as  a  citizen,  either  by 
the  United  States  or  by  the  state,  was  not 
a  citizen  of  the  United  States,  as  a  person 
born  in  the  United  States,  "and  subject  to 
the  jurisdiction  thereof,"  within  the  meaning 
of  the  clause  in  question.  U.  8.  v.  Wong  Kim 
Ark,  (1898)  169  U.  S.  680,  affirming  (1896) 
71  Fed.  Rep.  382. 


A  Person  Bora  Off  a  Reservation,  whose  father  and  mother  were  duly  married, 
the  father  being  a  white  man  and  a  naturalized  citizen  of  the  United  States, 
and  the  mother  being  an  Indian,  and  who  was  reared  *and  educated  as  the 
children  of  other  citizens  of  the  United  States,  is  a  citizen  of  the  United  States. 


U.  S.  94,  in  which  it  was  decided  that  an 
Indian  born  a  member  of  one  of  the  Indian 
tribes  within  the  United  States,  which  still 
existed  and  was  recognized  as  an  Indian  tribe 
by  the  United  States,  who  had  voluntarily 
separated  himself  from  his  tribe,  and  taken 
up  his  residence  among  the  white  citizens  of 
a  state,  but  who  did  not  appear  to  have 
been  naturalized,  or  taxed,  or  in  any  way 


U.  S.  v.  Hadley,  (1900)   99  Fed.  Itep.  437. 

Indians  born  of  a  tribe  that  no  longer 
keeps  up  its  tribal  integrity,  and  who  are 
liable  to  taxation  in  the  state  of  their  resi- 
dence, are,  under  the  Fourteenth  Amendment 
and  the  Civil  Rights  Bill  of  April  9,  1866, 
citizens  of  the  United  States  and  of  such 
state,  and  entitled  to  vote  in  federal  elections. 
U.  S.  v.  Elm,  (1877)  25  Fed.  Cas.  No.  15,048. 

An  Indian  appears  to  be  entitled  to  the 
benefit  of  and  to  be  subject  to  the  laws  of 
the  state  in  which  he  resides  the  moment  he 
becomes  a  citizen  of  the  United  States.  By 
virtue  of  the  Fourteenth  Amendment  a  citi- 
zen of  the  United  States  becomes,  by  residence 
therein,  a  citizen  of  the  state,  and  entitled  to 
all  the  rights,  privileges,  and  immunities  of 
other  citizens  of  the  state  and  to  the  equal 
protection  of  its  laws.  Matter  of  Heff,-  ( 1905) 
197  U.  S.  504. 

See  the  Act  of  Feb.  8,  1887,  sec.  6,  ch.  119 
(under  title  Indians,  3  Fed.  Stat.  Annot. 
496),  which,  as  amended  by  the  Act  of 
March  3,  1901,  ch.  868,  reads  as  follows: 
44  That  upon  the  completion  of  said  allot- 
ments and  the  patenting  of  the  lands  to  said 


allottees,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotments  have  been  made  shall  have  the 
benefit  of  and  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  state  or  territory 
in  which  they  may  reside;  and  no  territory 
shall  pass  or  enforce  any  law  denying  any 
such  Indian  within  its  jurisdiction  the  equal 
protection  of  the  law.  And  every  Indian 
born  within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been 
made  under  the  provisions  of  this  Act,  or 
under  any  law  or  treaty,  and  every  Indian 
born  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within 
said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  civilized  life,  and  every 
Indian  in  Indian  Territory  is  hereby  declared 
to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges,  and  im- 
munities of  such  citizens,  whether  said  Indian 
has  been  or  not,  by  birth  or  otherwise,  a 
member  of  any  tribe  of  Indians  within  the 
territorial  limits  of  the  United  States,  with- 
out in  any  manner  impairing  or  otherwise 
affecting  the  right  of  any  such  Indian  to 
tribal  or  other  property." 


4.  Born  on  Board  Foreign  Vessel.  —  Persons  born  on  a  public  vessel  of  a 
foreign  country,  while  within  the  waters  of  the  United  States,  and  consequently 
within  their  territorial  jurisdiction,  are  also  excepted.  They  are  considered 
as  born  in  the  country  to  which  the  vessel  belongs.  In  the  sense  of  public  law, 
they  are  not  born  within  the  jurisdiction  of  the  United  States. 

In  re  Look  Tin  Sing,  (1884)  21  Fed.  Rep.  906. 

VUX  RIGHT  of  Suffrage. —  To  make  a  person  a  citizen  is  not  to  make  him 

or  her  a  voter.     All  that  has  been  accomplished  by  this  amendment  was  to 

advance  such  persons  to  full  citizenship,  and  clothe  them  with  the  capacity  to 

become  voters. 

Spencer  v.  Board  of  Registration,    (1873) 
1  MacArthur  (D.  C.)   169. 


Women  are  not  given  the  right  to  vote 
under  the  Fourteenth  Amendment  to  the  Con- 


stitution, which  provides  that  all  persons 
born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citi- 
zens thereof.  Gougar  v.  Timberlake,  (1897) 
148  Ind.  38. 


DC.    Bight  or  Expatriation,  —  This  clause  was  designed  to  except  from 
citizenship  persons  who,  though  born   or  naturalized  in  the  United  States, 
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have  renounced  their  allegiance  to  our  government,  and  thus  dissolved  their 

political  connection  with  the  country.     The  United  States  recognize  the  right 

of  every  one  to  expatriate  himself  and  choose  another  country.     The  English 

doctrine  of  perpetual  and  unchangeable  allegiance  to  the  government  of  one's 

birth,  attending  the  subject  everywhere  he  goes,  has  never  taken  root  in  this 

country,  although  there  are  judicial  dicta  that  a  citizen  cannot  renounce  his 

allegiance  to  the  United  States  without  the  permission  of  the  government^  under 

regulations  prescribed  by  law;  and  this  would  seem  to  have  been  the  opinion 

of  Chancellor  Kent,  when  he  published  his  Commentaries.     But  a  different 

doctrine  prevails  now. 

In  re  Look  Tin  Sing,  (1884)  21  Fed.  Rep.       rule  of  naturalization,  8  Fed.  Stat.  Annot. 
006.    See  also,  under  the  clause  granting  to       574. 
Congress  the  power  to  establish  an  uniform 
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AMENDMENT  XIV.,  SECTION   1. 

"  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States.'1 

I.  Prohibition  on  State  Action,  393. 

1.  In  General,  393. 

2.  On  All  State  Agencies,  393. 

3.  Not  Against  Wrongful  Action  of  Individuals,  395. 

4.  Territories  and  District  of  Columbia,  396. 

II.  Who  Are  Citizens,  396. 

1.  In  General,  396. 

2.  Corporation  Not  a  Citizen,  397. 

III.  Privileges  and  Immunities  of  Citizens  of  the  United  States,  397. 

1.  Not  a  Grant  of  New  Privileges,  397. 

2.  Those  Secured  by  the  Constitution,  397. 

3.  Of  Citizens  of  the  United  States,  398. 

4.  Limitations  of  the  First  Eight  Amendments,  398. 

5.  Right  of  Suffrage,  399. 

a.  In  General,  399. 

b.  Woman  Suffrage,  400. 

6.  Right  to  Practice  Law,  400. 

7.  Right  to  Organize  Labor,  400. 

8.  Right  of  Asylum  Against  Unlawful  Abduction  of  Fugitive,  401. 

9.  Resentence  After  Serving  Part  of  Illegal  Sentence,  401. 
10.  State  Legislation  Affecting  Privileges  and  Immunities,  401. 

%a.  Recognition  of  Racial  Distinctions,  401. 

(1)  Prohibiting  Marriage  of  White  and  Colored  Persons,  401. 

(2)  Separate  Schools  for  White  and  Colored  Children,  401. 

'  (3)   Validating  Gifts  Made  for  Education  of  White  Persons,  402, 

(4)  Separate  Coach  Law,  402. 

(5)  Bastardy  Law  Relating  Only  to  White  Women,  402. 

(6)  Legislation  Directed  Against  Chinese,  402. 

(a)  Prohibiting  Employment  by  Corporations,  402. 

(b)  Prohibiting  Laundry  Business,  403. 

b.  Regulation  of  juries,  403. 

(1)  Power  of  State  to  Prescribe  Qualifications,  403. 
£2)  Statute  Relating  to  Opinion  of  Juror,  403. 

(3)  Authorizing  Trial  by  Eight  Jurors,  403. 

(4)  Exclusion  of  Negroes  from  Jury,  404. 

(5)  Right  of  Mongolians  to  Serve  as  Jurors,  404. 

(6)  Right  to  Have  Women  on  Jury,  404. 

c.  Prohibiting  Setting  Aside  Verdicts,  404. 

d.  Statutory  Presumption  Against  Railroad,  404. 

e.  Attachments  Against  Nonresidents,  404. 

/.  Appointment  of  Guardians  of  Minors  Having  Living  Parents,  404 
g.  Game  and  Fish  Laws,  405. 

(1)  Shipping  Game  Out  of  the  State,  405. 

(2)  Regulating  Leases  of  Oyster  La  fids,  405. 
h.  Sunday  Laws,  405. 

(1)  Requiring  Closing  of  Places  of  Business,  405. 

(2)  Prohibiting  Playing  Baseball  on  Sunday,  405. 
1.  Regulating  Manufacture  and  Sale  of  Liquors,  405. 

J.  Employment  of  Women  in  Places  of  Amusement,  407. 
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£.  Regulation  of  Prostitution,  408. 

/.  Prohibiting  Visiting  Place  Where  Opium  Is  Sold,  408. 

m.  Prohibiting  Business  of  Ticket  Scalping,  408. 

n.  Regulating  City  and  Private  Markets,  408. 

0.  Regulating  Sale  of  Seed  Cotton.  409. 

p.  Giving  Monopoly  to  Slaughter-house  Business,  409. 

q .  Imposing  Conditions  on  Sale  of  Patent  Rights,  409. 

r.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void,  410. 

s.  Prohibiting  Use  of  National  Flag  for  Advertising  Purposes,  410. 

t.  Regulating  Practice  of  Medicine,  410. 

ft.  Regulating  Business  of  Insurance,  411. 

v.  Regulating  Hours  of  Labor,  411. 

w.  Regulating  Weighing  and  Measuring  Coal  at  Mines,  411. 

#.  Regulating  Payment  of  Wages  in  Scrip,  4x1. 

y.  Civil  Service  Law,  412. 

z.  Regulating  Public  Speaking  on  Public  Grounds,  412. 

ai.  Compulsory  Labor  in  Repairing  Roads,  412. 

bi.  Regulating  Use  of  Bicycles  on  Streets,  412. 

ex.  Prescribing  Use  of  Particular  Petroleum  Lamp,  413. 

di.  State  Taxation,  413. 


(i\  Tax  on  Emigrant  Agents,  413. 
I2) 


Tax  on  Passengers,  413. 
3)  Succession  Tax,  414. 
(4^  Taxing  Debt  Held  Against  Nonresident%  414. 
(5)  Tax  on  Itinerant  Venders,  414. 
License  for  Sale  of  Fertilizers,  414. 
License  to  Deal  in  Trading  Stamps,  415. 
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L  PfcOHiBlTiOH  oh  State  Action  —  1.  In  General  —  The  prohibitions  of  this 

section  have  reference  to  state  action  exclusively. 

Virginia  v.  Rives,   (1879)    100  U.  S.  318.  The   Chinese   Exclusion   Act  of  Congress, 

See    also    the    cases    cited    throughout    this       of  1892,  does  not  violate  this  clause,  as  the 
division.  '  inhibitions  of  this  section  are  laid  upon  the 

The  action  of  a  private  eiucational  in-      RCfott  °*  tht  *?\e™1  8<;ate*>  and  have  no 
stitute  in  excluding  Colored  pupils  does  not       ™*~  ^Iti^TvJ^^     '*  " 
violate  this  amendment,  though  the  institute      bln«  ***  <1893>  54  Fed-  ReP'  337'   * 
may  receive  municipal  aid.     State  V.  Mary- 
land Institute,  (1898)   87  Md.  650. 

2.  On  All  State  Agencies.  —  These  provisions  have  reference  to  actions  of  the 
political  body  denominated  a  state,  by  whatever  instruments  ar  in  whatever 
modes  that  action  may  be  taken.  A  state  acts  by  its  legislative,  its  executive, 
or  its  judicial  authorities.  It  can  act  in  no  other  way.  The  constitutional  pro- 
vision, therefore,  must  mean  that  no  agency  of  the  state,  or  of  the  officers  or 
agents  by  whom  its  powers  are  exerted,  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.  Whoever,  by  virtue  of  public 
position  Ufader  a  state  government,  deprives  another  of  property,  life,  or 
liberty,  without  due  process  of  law,  or  denies  or  takes  away  the  equal  protection 
of  the  laws,  violates  the  constitutional  inhibition ;  and  as  he  acts  in  the  name 
and  for  the  state,  and  is  clothed  with  the  state's  power,  his  act  is  that  of  the 
state. 

Ex  p.  Virginia*  (1879)  100  U.  S.  347.    See       it  acts.    Missouri  v.  Dockery,  (1903)   191  U. 
also  Chicago,  etc.,  R.  Co.  v.  Chicago,   (1897)        S.  170. 


186  U.S.  *34;  Scott  »  McNeal,  (1894)   154  ^  inhibition  of  ^  Fourteenth  Amend. 

u*  b*    &*  ment  is  against  action  by  a  Btate  depriving 

Rights  under  this  amendment  turn  on  the  an  individual  of  his  property.     The  nnicnd- 

power  of  the  state,  no  matter  by  what  organ  ment  is  to  be  liberally  construed.    It  is  not 


Privileges  and  Iniiniaitioa, 


CONSTITUTION. 


JUT.,  set,  L 


to  be  confined  to  a  legislative  act  specifically 
appropriating  the  property  of  A  or  B  to 
some  public  use.  A  state  acts  by  agents,  and 
the  inhibition  runs  against  all  who  are  in 
fact  such  agents,  acting  within  the  scope 
of  an  authority  conferred  upon  them  by  the 
state.  Huntington  v.  New  \ork,  (1902)  118 
Fed.  Rep.  686. 


State  action,  to  which  the  prohibitions  of 
the  Fourteenth  Amendment  extend,  is  not 
limited  to  a  legislative  enactment  as  it  comes 
from  the  hands  of  the  legislature,  but  extends 
to  all  instrumentalities  and  agencies  officially 
employed  in  the  execution  of  the  law  down 
to  the  point  where  the  personal  and  property 
rights  of  the  citizen  are  touched.  Nashville, 
etc.,  R.  Co.  v.  Taylor,  (1898)  86  Fed.  Rep. 
184. 

This  Inhibition  Beaches  the  Legislative  a*  well  .as  the  executive  and  judicial 
departments.  The  legislative  authority  cannot  usurp  the  power  to  determine 
what  is  due  process  of  law,  and  on  the  plea  of  public  necessity  ignore  the  well- 
established  safeguards  which  the  law  of  the  land  has  heretofore  recognized 
and  enforced. 
Meyers  v.  Shields,  (1894)  61  Fed.  Rep.  726. 

Municipal  ordinances.  —  While  an  ordi- 
nance, to  which  the  state  has  not,  by  delega- 
tion of  power  to  the  city,  given  or  attempted 
to  give  the  force  of  law,  will  not  fay  within 
the  constitutional  prohibitions,  yet  a  munici- 
pal ordinance,  passed  under  supposed  and  as- 
serted authority  delegated  by  tne  state,  will 
be  regarded  as  a  "  law,"  and  is  the  act  of  the 
state  within  such  constitutional  inhibitions. 


Capital  City  Gas  Co.  t>.  Des  Moines,  72  Fed. 
Rep.  824. 

This  inhibition  upon  the  state  applies  to 
all  the  instrumentalities  and  agencies  em- 
ployed in  the  administration  of  its  govern- 
ment, to  its  executive,  legislative,  and  judicial 
departments,  and  to  the  subordinate  legisla- 
tive bodies  of  counties  and  cities.  Ho  Ah 
Kow  v.  Nunan,  (1879)  5  Sawy.  (U.  S.)  552, 
12  Fed.  Cas.  No.  6,546. 


Action  of  Judicial  Omtati.  —  A  state  may  not,  by  any  of  its  agencies,  disregard 

the  prohibitions  of  the  amendment     Its  judicial  authorities  may  keep  within 

the  letter  of  the  statute  prescribing  forms  of  procedure  in  the  courts,  and  give  the 

parties  interested  the  fullest  opportunity  to  be  heard,  and  yet  it  might  be 

that  its  final  action  would  be  inconsistent  with  the  amendment    In  determining 

what  is  due  process  of  law,  regard  must  be  had  to  substance,  not  to  form. 

Chicago,  etc.,  R.  Co.  v.  Chicago,  ( 1897}  166  the  plan  laid  down  by  the  statute,  and  what- 
ever trespass  they  may  commit  upon  private 
rights,  is  one  which  the  state  has  not  only 
not  authorized  them  to  commit,  but  under  any 
fair  interpretation  of  the  statute  has  forbid- 
den them  to  commit,  the  protection  of  this 
clause  cannot  be  invoked. 


U.  S.  234. 

A  final  judgment  of  a  state  court  con- 
struing a  state  statute  so  as  to  make  it, 
although  apparently  innocuous,  actually  an 
interference  with  property  rights,  is  held  to 
be  the  act  of  the  state.  Huntington  v.  New 
York,  (1902)  118  Fed.  Rep.  686,  wherein  the 
court  said  that  a  state  law,  as  it  leaves  the 
legislative  hands,  may  not  be  obnoxious  to 
any  challenge,  and  yet  the  officers  charged 
with  the  administration  of  that  valid  law 
may  so  act  under  it  as  to  work  an  illegal  tres- 
pass upon  the  rights  of  individuals.  In  all 
such  cases  the  officers  have  acted  under  the 
authority  actually  conferred  upon  them  by  the 
statute,  there  has  been  some  measure  of  dis- 
cretion confided  to  them,  and  they  have  abused 
such  discretion.    But  when  they  depart  from 


The  act  of  a  Justice  of  the  peace,  being  an 
officer  of  the  state,  is  that  of  the  state,  within 
the  inhibition  of  this  amendment.  In  re 
Kelly,  (1890)  46  Fed.  Rep.  653. 

If  compensation  for  private  property  taken 
for  public  use  is  an  essential  element  of  due 
process  of  law,  then  the  final  judgment  of  a 
state  court,  under  the  authority  of  which  the 
property  is  in  fact  taken,  is  to  be  deemed  the 
act  of  the  state  within  the  meaning  of  the 
amendment  Chicago,  etc.,  R.  Co.  v.  Chicago, 
(1897)   166  U  8.  235. 


Action  of  Executive  and  Administrative  Oflosrt,  —  The  constitutionality  of  a  statute 
cannot  avail  to  oust  the  federal  court  6f  jurisdiction.  A  valid  law  may  he 
wrongfully  administered  by  officers  of  the  state,  and  so  as  to  make  such  ad- 
ministration an  illegal  burden  and  exaction  upon  the  individual  A  tax  law, 
as  it  leaves  the  legislative  hands,  may  not  be  obnoxious  to  any  challenge,  and 
yet  the  officers  charged  with  the  administration  of  that  valid  tax  law  may  so 
act  under  it>  in  the  matter  of  assessment  or  collection,  as  to  work  an  illegal 
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trespass  upon  the  property  rights  of  the  individual.  They  may  go  beyond 
the  powers  thereby  conferred,  and  when  they  do  so  the  fact  that  they  are 
assuming  to  act  under  a  valid  law  will  not  oust  the  courts  of  jurisdiction  to 
restrain  their  excessive  and  illegal  acts. 


Reagan  t\  Farmers'  L.  &  T.  Co.,  (1894) 
154  U.  S.  390.  See  also  Railroad,  etc.,  Cos. 
v.  Board  of  Equalizers,  (1897)  85  Fed.  Rep. 
317;  Tuchman  v.  Welch,  (1890)  42  Fed.  Rep. 
556. 

Executire  acts  unauthorised  by  a  state 
statute  are  within  the  inhibition  of  this 
clause.  Pacific  Gas  Imp.  Co.  v.  Ellert,  ( 1894) 
64  Fed.  Rep.  421. 

The  action  of  a  public  board,  though  acting 
without  authority  conferred  by  statute,   is 


within  the  prohibition  of  this  amendment. 
Pacific  Gas  Imp.  Co.  t>.  Ellert,  ( 1894)  64  Fed. 
Rep.  421. 

Action  by  a  municipal  council  under  its 
general  power  of  controlling  the  streets  and 
of  enforcing  contracts  with  reference  to  their 
occupancy  by  individuals  or  corporations,  is 
action  by  a  state  within  the  operation  of 
this  amendment.  Iron  Mountain  R.  Co.  v. 
Memphis,  (C.  C.  A.  1899)  96  Fed.  Rep.  113. 


3.  Hot  Against  Wrongful  Action  of  Individuals,  —  Civil  rights,  such  as  are 
guaranteed  by  the  Constitution  against  state  aggression,  cannot  be  impaired  by 
the  wrongful  acts  of  individuals,  unsupported  by  state  authority  in  the  shape 
of  laws,  customs,  or  judicial  or  executive  proceedings.  The  wrongful  act  of 
an  individual,  unsupported  by  any  such  authority,  is  simply  a  private  wrong, 
or  a  crime  of  that  individual;. an  invasion  of  the  rights  of  the  injured  party, 
it  is  true,  whether  they  affect  his  person,  his  property,  or  his  reputation ;  but 
if  not  sanctioned  in'  some  way  by  the  state,  or  not  done  under  state  authority, 
his  rights  remain  in  full  force,  and  may  presumably  be  vindicated  by  resort 
to  the  laws  of  the  state  for  redress.  Hence,  in  all  those  cases  where  the  Con- 
stitution seeks  to  protect  the  rights  of  the  citizen  against  discriminative  and 
unjust  laws  of  the  state  by  prohibiting  such  laws,  it  is  not  individual  offenses, 
but  abrogation  and  denial  of  rights,  which  it  denounces,  and  for  which  it 
clothes  the  Congress  with  power  to  provide  a  remedy.  This  abrogation  and 
denial  of  rights,  for  which  the  states  alone  were  or  could  be  responsible,  was 
the  great  seminal  and  fundamental  wrong  which  was  intended  to  be  remedied. 
And  the  remedy  to  be  provided  must  necessarily  be  predicated  upon  that  wrong. 
It  must  assume  that  in  the  cases  provided  for,  the  evil  or  wrong  actually  com- 
mitted rests  upon  some  state  law  or  state  authority  for  its  excuse  and 
perpetration. 


Civil  Rights  Cases,  (1883)  109  U.  S.  17. 
See  also  Le  Grand  v.  U.  S.,  (1882)  12  Fed. 
Kep.  579;  U.  S.  t?.  Morris,  (1903)  125  Fed. 
Rep.  323;  Charge  to  Grand  Jury,  (1875)  21 
Int.  Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,260; 
Chilton  v.  St.  Louis,  etc.,  R.  Co.,  (1893)  114 
Mo.  92. 

This  clause  adds  nothing  to  the  rights  of 
one  citizen  against  another;  it  simply  fur- 
nishes an  additional  guaranty  against  any 
encroachment  by  the  states  upon  the  funda- 
mental rights  which  belong  to  every  citizen 
as  a  member  of  society.  U.  S.  v.  Cruikshank, 
(1875)  92  U.  S.  554,  affirming  (1874)  1 
Woods  (U.  S.)  308,  25  Fed.  Cas.  No.  14,897. 

The  first  section  gives  a  citizen  of  the 
United  States  or  of  a  state,  and  even  persons 
who  are  not  citizens,  an  additional  pun  ran tv 
of     the     enjoyment     of    their     fundnmcnt'l 

a 


rights.  This  guaranty  is  not  against  indi- 
vidual action  or  encroachment,  but  against 
the  state,  and  its  laws  and  its  officers.  These 
rights  of  the  citizen  are  still  to  be  protected 
and  enforced,  as  between  man  and  man,  by 
and  through  state  laws  and  agencies,  and  not 
by  the  United  States  and  its  laws.  Clay- 
brook  v.  Owensboro,  (1883)  16  Fed.  Rep.  301. 

It  is  impossible  for  private  persons  to 
prevent,  in  the  constitutional  sense,  the  en- 
joyment of  the  right  to  the  equal  protection 
of  the  laws,  since  the  right  is  actually  en- 
joyed when  a  citizen  or  person  is  not  im- 
properly discriminated  against  in  the  making 
or  execution  of  state  laws.  The  Fourteenth 
Amendment  in  this  respect  confers  only  the 
right  to  a  legal  status,  which  status  can  hp 
created,  in  the  first  instance,  only  by  legisla- 
tion, nnd,  when  conferred,  can  be  impaired 
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only  by  acta  of  officials  who  wield  state  power  against    its    laws,    the    Constitution    of    the 

in  the  execution  of  its  laws.    Ex  p.  Riggins,  United  States  compels  the  state  to  afford  him 

(1904)   134  Fed.  Rep.  404.  the  enjoyment  of  many  rights,  among  them, 

w™*i«r*„i     •*+.,    A«    •+•*»    n«i*BM       ti,{o  *n  a  state,  the  protection  of  the  prisoner  while 

„,S£? 5* ™!  .-taS^JVSE  Tn? \l      «"  confinement  awaiting  trial,  the  bringing  of 
prohibition  is  one  against  state  action,  and  is      a.u^  ^«i«.^«,«.  t^i^  ^...*    *v    '  ui«         * 

not  violated  by  thTabuse  of  power  on  the       ^™P^Lh™T£  th?.a<,8embl««  of.» 

part  of  subordinate  officers.    Green  v.  SUte,  S^i^HL »w  ^^T"-"!?*  P?u" 

mqqo\   7Q    ai«    oa  oners  counsel,  the  charge  of  the  judge,  the 

[l*M)   16  Ala.  BO.  seclusion    of    the   jury    from    outside    inter- 

This  amendment  has  reference  exclusively  ference,  the  return  by  the  jury  of  a  verdict 

to  state  action,   and   not  to  any  action   by  in  the  presence  of  the  prisoner,  the  passing 

individuals,  and  the  protection  of  the  amend-  of  judgment  upon  him  according  to  the  ver- 

ment  cannot  be  invoked  to  enjoin  a  sheriff  diet,  and  freeing  or  condemning  him  accord- 

fronj  selling  complainant's  property  for  the  ingly,  and,  if  found  guilty,  allowing  him  an 

Collection  of  certain  taxes,  on  the  ground  that  appeal,  and  suspending  execution  of  sentence 

the  tax  and  proceeding  are  not  authorized  by  until  the  appeal  can  be  heard  in  the  appellate 

the  law  of  the  state.    Kiernan  r.  Multnomah  court.    Individuals  who  forcibly  take  the  pris- 

County,   ( 1809)    95  Fed.  Rep.  849.     But  see  oner  from  the  custody  of  the  state  authorities 

8vpra,  p.  394,  Action  of  Executive  and  Ad-  and  murder  him,  to  prevent  his  being  disposed 

ministrative  Officers.  of  by  due  process,  make  it  impossible  for  the 

Theatre   rules —Where   a   theatre    under  »tate  to  afford  him  the  enjoyment  of  the  pro- 

IuS2ht2T  JSS  certl"r%    for       ^T^^!^^^  nroVdn  ^  Sft 
«,u;+^  ™..«~„  Z~a  „n~„„wi  MAmAHP  i*  a /«;««-.       lished  course  of  judicial  procedure,  and   in 

+i«A  jw^at ;+»*;™Li  nr.^r-i™  maa  „„«.  „.  latjui        destroy  the  citizen's  enjoyment  of  the  right, 
the  constitutional  provision  was  not  violated.       ^*.i«,n™.   «•.  :mm.«M:i-,»  */  u«.,«.  *k«  „*„*    «* 

Younger  ,.  Judah,P(  1892)   111  Mo.  303.  gjft  &~Vi£'j?;  r£|£ 

When  the  state  takes  a  person  or  citizen       (1904)   134  Fed.  Rep.  404. 
into  custody  for  trial  on  accusation  of  crime  • 

4.  Territories  and  District  of  Columbia  —  Territories.  —  The  Fourteenth  Amend- 
ment was  intended  to  be,  as  its  language  plainly  expresses,  a  limitation  upon 
the  states  in  their  sovereign  capacity.  This  section  can  therefore  be  of  little 
aid  in  determining  the  powers  of  the  territorial  legislature. 

Territory  v.  O'Connor,  (1889)  5  Dak.  400. 

District  of  Columbia.  —  It  is  conceded  that  the  constitutional  provision  does  not 

purport  to  extend  to  authority  exercised  by  the  United  States,  but  it  does  not 

follow  that  Congress,  in  exercising  its  power  of  legislation  within  and  for  the 

District  of  Columbia,  may,  therefore,  deny  to  persons  residing  therein  the  equal 

protection  of  the  laws.    All  of  the  guaranties  of  the  Constitution  respecting  life, 

liberty,  and  property  are  equally  for  the  benefit  and  protection  of  all  citizens 

of  the  United  States  residing  permanently  or  temporarily  within  the  District 

of  Columbia,  as  of  those  residing  in  the  several  states. 

Lappin  v.  District  of  Columbia,  (1903)  22  t>.  District  of  Columbia,  (1899)   14  App.  Cas. 

App.  Uas.  (D.  C.)   68,  citing  Moses  v.  U.  S.,  (D.  C.)  423;  Stoutenburgh  v.  Frazier,  (1900) 

(1900)    16  App.  Cas.   (D.  C.)   428;  U.  S.  v.  16  App.  Cas.  (D.  fc.)  229. 
Ross,  (1895)  5  App.  Cas.  (D.  C.)  241;  Curry 

II.  Who  Abe  Citizens — 1.  In  General.  —  In  the  Constitution  and  laws  of 
the  United  States  the  word  "  citizen  "  is  generally,  if  not  always,  used  in  a 
political  sense,  to  designate  one  who  has  the  rights  and  privileges  of  a  citizen 
of  a  state  or  of  the  United  States.  It  is  so  used  in  section  1  of  Article  XIV. 
of  the  amendments  of  the  Constitution,  which  provides  that  "  all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state  wherein  they  reside,"  and 
that  "  no  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States." 

Baldwin  v.  Franks,  (1887)  120  U.  S.  690. 
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2.  Corporation  Hot  a  Citiien.  —  A  corporation  is  not  a  citizen  within  the 

meaning  of  this  provision,  and  hence  has  not  u  privileges  and  immunities  " 

secured  to  "  citizens  "  against  state  legislation. 

Orient  Ins.  Co.  v.  Daggs,  (1809)  172  U.  6.  561,  affirming  Daggs  v.  Orient  Ins.  Co.,  (1896) 
136  Mo.  382. 

He  Exception  in  Favor  of  national  Banfcs.  —  To  the  rule  that  a  corporation  is  not  a 
citizen  within  the  meaning  of  this  clause,  there  is  no  exception  in  favor  of 
national  banks. . 

Hawley  r.  Hurd,  (1900)  72  Vt.  124. 


HI.  PBIYIUGE8  AID  IMMUNITIES  OF  ClTIZEKS  OF  THE  UEITED  STATES  — 
1.  Hot  a  Grant  of  Hew  Privileges.  —  Nothing  more  than  the  rights  of  the  citizens 
previously  existing,  and  dependent  wholly  on  state  laws  for  their  recognition, 
is  placed  by  this  clause  under  the  protection  of  the  federal  government  and 
secured  by  the  Federal  Constitution. 


Bartemeyer  v.  Iowa,  (1873)  18  Wall.  (U. 
S.)  133.  See  also  State  v.  Brennan,  (1891) 
2  S.  Dak.  388. 

Tina  is  not  a  grant  to  the  citizen  resident, 
or  sojourner,  as  an  individual,  of  any  right 
which  he  did  not  theretofore  have,  but  it  is  a 
limitation  upon  the  power  of  the  states,  put 
in  the  Federal  Constitution.  It  is  not  a 
declaration  of  what  privileges  or  immunities 
citizens  of  the  United  States  are  entitled  to, 
but  is  a  declaration  that  no  state  of  the 
Union  shall  abridge  them.  In  re  Mahon, 
(1888)  34  Fed.  Rep.  529,  affirmed  Mahon  Vi 
Justice,  (1887)   127  U.  S.  700. 


Without  reference  to  the  history  of  the 
amendment,  the  circumstances  under  which 
and  the  special  purpose  for  which  it  was 
adopted,  it  is  manifest  that  it  does  not  create 
or  confer  any  new  or  additional  privileges  or 
immunities.  It  operates  on  those  already  ex- 
isting, and  which  may  be  conferred  or  recog- 
nized by  the  states  —  the  privileges  and  im- 
munities meant  and  embraced  by  the  same 
terms  as  elsewhere,  and  previously  used  in 
the  Constitution.  Mangan  v.  State,  (1884) 
76  Ala.  63. 


2.  Those  Secured  by  the  Constitution.  —  The  privileges  and  immunities  of 
citizens  of  the  United  States  protected  by  this  amendment  are  privileges  and 
immunities  arising  out  of  the  nature  and  essential  character  of  the  federal 
government,  and  granted  or  secured  by  the  Constitution. 

tection  of  a  right  or  privilege,  as  one  secured 
to  citizens  of  the  United  States  by  its  Consti- 
tution or  laws,  these  inquiries  arise:  Is  the 
right  or  privilege  claimed  granted  in  terms 
by  any  provision  of  the  Constitution,  or  so 
appropriate  and  necessary  to  the  enjoyment 
of  any  right  or  privilege  which  the  Constitu- 
tion does  specify  and  confer  upon  citizens  of 
the  United  States  as  to  arise  by  necessary 
implication?  Is  its  exercise  necessary  or  ap- 
propriate in  the  performance  of  any  of  the 
duties  which  the  Constitution  and  laws  of 
the  United  States  exact  from  its  citizens?  Is 
its  protection  by  federal  authority  needful  to 
the  just  supremacy  of  the  general  government 
over  any  matter  committed  to  it,  or  directly 
conservative  or  promotive  of  any  of  the  enda 
for  which  the  Constitution  ordained  the  gov- 
ernment of  the  United  States?  If  the  char- 
acter of  the  right  or  privilege  claimed  does 
not  permit  affirmative  answer  to  any  of  these 
inquiries,  it  is  clear  the  right  is  not  derived 
from  or  dependent  on  the  Constitution,  and 
its  protection  is  not  committed  to  the  gen- 
eral government."  U.  S.  v.  Moore,  (1904) 
129  Fed.  Rep.  632. 


Duncan  v.  Missouri,  (1894)   152  U.  6.  382. 

This  amendment  did  not  radically  change 
the  whole  theory  of  the  relations  of  the  state 
and  federal  government  to  each  other,  and 
of  both  governments  to  the  people,  The  same 
person  may  be  at  the  same  time  a  citizen  of 
the  United  States  and  a  citizen  of  a  state. 
Protection  to  life,  liberty,  and  property  rests 
primarily  with  the  states,  and  the  amendment 
furnishes  an  additional  guaranty  against  any 
encroachment  by  the  states  upon  those  funda- 
mental rights  which  belong  to  citizenship, 
and  which  the  state  governments  were  created 
to  secure.  The  privileges  and  immunities  of 
the  citizens  of  the  United  States,  as  dis- 
tinguished from  the  privileges  and  immuni- 
ties of  the  citizens  of  the  states,  are  indeed 
protected  by  it;  but  those  are  privileges  and 
immunities  arising  out  of  the  nature  and  es- 
sential character  of  the  national  government, 
and  granted  or  secured  by  the  Constitution 
of  the  United  States.  In  re  Kemmler,  (1890) 
130  U.  S.  448. 

Rights  protected  and  necessary  to  federal 
supremacy,  — "  When  a  citizen  claims  pro- 
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"In  what  are  known  as  the  Slaughter- 
Houae  Cases,  (187a)  16  Wall  (U.  S.)  36, 
two  points  were  established:  First,  that  this 
clause  prohibited  the  action  of  the  state  alone, 
and  gave  Congress  ho  power  to  legislate 
against  the  wrongs  and  personal  violence  of 
the  citizen;  second,  that  the  privileges  and 
immunities  which  a  state  could  not  abridge 
were  only  that  limited  class  which  depended 
immediately  upon  the  Constitution  of  the 
United  States.  They  are  few  in  number,  and 
of  little  importance  to  the  great  mass  of  the 
colored  race  in  their  present  condition.    The 


right  to  pass  from  state  to  state  and  to  the 
national  capital,  to  protection  upon  the  high 
seas  and  in  foreign  countries,  and  a  few 
others,  were  stated  as  illustrations.  The  great 
body  of  our  civil  and  political  rights,  that  of 
acquiring  and  enjoying  property,  real  and 
personal,  to  exercise  trades,  attend  schools  and 
churches,  to  be  protected  against  personal  vio- 
lence, and  enjoy  the  freedom  of  opinion,  were 
declared  to  rest  entirely  under  state  protec- 
tion and  were  not  included  in  this  amend- 
ment." Charge  to  Grand  Jury,  (1875)  21 
Int.  Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,260. 


3.  Of  Citixen*  of  the  United  States. —  It  is  only  the  privileges  and  immunities 

of  citizens  of  the  United  States  which  axe  placed  by  this  clause  under  the 

protection  of  the  Federal  Constitution. 

Slaughter-House  Cases,  (1872)  10  Wall.  (U. 
S.)  74.  See  also  Live  Stock  Dealers,  etc., 
Assoc,  v.  Crescent  City  Live  Stock  Landing, 
etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed. 
Cas.  No.  8,408;  Cully  v.  Baltimore,  etc.,  R. 
Co.,  (1876)  1  Hughes  (U.  S.)  536,  6  Fed. 
Cas.  No.  3,466;  U.  S.  V.  Anthony,  (1873)  11 
Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No.  14,459. 

The  rights,  privileges,  and  immunities  which 
this  clause  guarantees,  and  which  section 
1070.  R.  S.,  was  designed  to  protect,  were  the 
ri jlits,  privileges,  and  immunities  which  be- 
long to  citizens  of  the  United  States  as  such, 
but  not  the  rights,  privileges,  and  immunities 
which  belong  to  citizens  of  the  state.  There 
are  privileges  and  immunities  belonging  to 
citizens  of  the  United  States  in  that  relation 
and  character,  and  it  is  these,  and  these  alone, 
that  a  state  is  forbidden  to  abridge.  Wad- 
leigh  v.  Newhall,   (1905)    136  Fed.  Rep.  946. 

As  distinguished  from  rights  belonging  to 
state  citizenship.  —  In  respect  to  citizenship, 
and  the  rights  and  privileges  incident  thereto,' 
we  have  in  the  political  system  of  this  coun- 
try, since  the  adoption  of  the  Fourteenth 
Amendment  to  the  Constitution,  if  such  did 
not  previously  exist,  both  a  national  and  state 
citizenship,  corresponding  with  our  dual  form 
of  government,  state  and  federal,  which  owes 
allegiance  to  and  is  subject  to  the  jurisdic- 


tion and  entitled  to  the  protection  of  each 
government  within  the  sphere  of  their  respec- 
tive sovereignties.  U.  8.  v.  Patrick,  (1893) 
64  Fed.  Rep.  343. 

This  amendment  itself  classifies  the  privi- 
leges of  citizens  into  those  which  they  have 
as  "  citizens  of  the  United  States,"  and  those 
which  they  have  as  "  citizens  of  the  state 
wherein  they  reside."  Ex  p.  Kinney,  (1879) 
3  Hughes  (U.  S.)  9,  14  Fed.  Cas.  No.  7,825. 

The  rights  of  citizens  of  the  state  as  such 
are  not  under  consideration  in  this  amend- 
ment. They  stand  as  they  did  before  the 
adoption  of  this  amendment,  and  are  fully 
guaranteed  by  other  provisions.  U.  S.  v. 
Anthony,  (1873)  11  Blatchf.  (U.  S.)  200,24 
Fed.  Cas.  No.  14,459. 

This  clause  does  not  refer  to  citizens  of 
the  states.  It  embraces  only  citizens  of  the 
United  States.  It  leaves  out  the  words  "  citi- 
zen of  the  state,"  which  are  so  carefully  used, 
and  used  in  contradistinction  to  citizens  of 
the  United  States,  in  the  preceding  sentence. 
It  places  the  privileges  and  immunities  of 
citizens  of  the  United  States  under  the  pro- 
tection of  the  Federal  Constitution,  and 
leaves  the  privileges  and  immunities  of  citi- 
zens of  a  Btate  under  the  protection  of  the 
state  constitution.  Cory  v.  Cartel}  (1874) 
48  Ind.  349. 


4.  Limitations  of  the  First  Eight  Amendment!.  —  Rights  claimed  under  the 
first  eight  amendments,  adopted  as  restrictions  of  the  powers  of  the  national 
government,  are  not  protected  by  this  clause. 


Maxwell  v.  Dow,  (1900)  176  U.  S.  601, 
wherein  the  court  said :  "  It  is  claimed,  how- 
ever, that  since  the  adoption  of  the  Fourteenth 
Amendment  the  effect  pf  the  former  amend- 
ments has  been  thereby  changed  and  greatly 
enlarged.  It  is  now  urged  in  substance  that 
all  the  provisions  contained  in  the  first  ten 
amendments,  so  far  as  they  secure  and  recog- 
nize the  fundamental  rights  of  the  individual 
as  against  the  exercise  of  federal  power,  are 
by  virtue  of  this  amendment  to  be  regarded 
as  privileges  or  immunities  of  a  citizen  of 
the  United  States,  and,  therefore,  the  states 
cannot  provide  for  any  procedure  in  stnte 
courts  which  could  not  be  followed  in  a  fed- 
eral  court  because  of  the   limitations   con- 


tained in  those  amendments.  This  was  also 
the  contention  made  upon  the  argument  in 
Spies  t?.  Illinois,  (1887)  123  U.  S.  131,  151, 
but  in  the  opinion  of  the  court  therein,  which 
was  delivered  by  Mr.  Chief  Justice  Waite, 
the  question  was  not  decided  because  it  was 
held  that  the  case  did  not  require  its  de- 
cision." 

Limitations  of  Fourth  and  Fifth  Amend- 
ments.—  It  cannot  be  said  that  thiB  amend- 
ment has  the  effect  of  extending  the  opera- 
tion of  the  Fourth  and  Fifth  Amendments 
to  the  states.  "  For,  as  was  held  in  Minor 
r.  Happersett,  (1874)  21  Wall.  (U.  S.)  171: 
'The  amendment  (speaking  of  the  Four 
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teenth)  did  not  add  to  the  privileges  and 
immunities  of  a  citizen.  It  simply  furnished 
an  additional  guaranty  for  the  protection 
of  such  as  he  already  had.'  And  the  same 
doctrine  was  held  in  the  U.  S.  v.  Cruikshank, 

(1875)    02  U.  S.  542."     State  v.  Atkinson, 

(1803)  40  S.  Car.  371. 

Sight  to  keep  and  bear  anna.  —  It  is  only 
the  privileges  and  immunities  of  citizens  of 
the  United  States  that  this  clause  was  in- 
tended to  protect.  A  state  may  pass  laws 
to  regulate  the  privileges  and  immunities 
of  its  own  citizens,  providing  that  in  so 
doing  it  does  not  abridge  their  privileges 
and  immunities  as  citizens  of  the  United 
States,  and  a  state,  unless  restrained  by  its 
own1  constitution,  has  the  power  to  regulate 
or  prohibit  associations  and  meetings  of  the 
people,  except  in  a  case  of  peaceable  as- 
sembly, to  perform  the  duties  or  exercise  the 
privileges  of  citizens  of  the  United  States. 
Presser  v.  Illinois,  (1886)  116  U.  S.  266, 
holding  that  a  statute  declaring  that  certain 
able-bodied  men  should  be  subject  to  mili- 
tary duty,  and  providing  that  "  it  shall  not 
be  lawful  for  any  body  of  men  whatever, 
other  than  the  regular  organized  volunteer 
militia  of  this  state,  and  the  troops  of  the 
United  States,  to  associate  themselves  to- 
gether as  a  military  company  or  organization, 
or  to  drill  or  parade  with  arms  in  any  city, 
or  town,  of  this  state,  without  the  license  of 
the  governor  thereof,  which  license  may  at 
any  time  be  revoked,"  is  valid. 

To  be  confronted  with  witnesses.  —  It  is 
not  one  of  the  privileges  or  immunities  of  a 
citizen  of  the  United  States  to  be  confronted 
with  the  witnesses  against  him  in  a  state 
court,  and  a  legislature  may  provide  that  a 
defendant  appearing  by  counsel  may  be  tried 
for  a  misdemeanor  in  his  absence.  People 
r.  Welsh,  (1003)  88  N.  Y.  App.  Div.  66. 
See  also  People  V.  Fish,  (1801)  125  N.  Y. 
151. 

A  trial  by  Jury  in  suits  at  common  law 
pending  in  the  state  courts  is  not  a  privilege 

5.  Sight  of  Suffrage  —  &In  General.  —  The  Constitution  does  not  define 
the  privileges  and  immunities  of  citizens,  and  the  right  of  suffrage  is  not  one 
of  them.  This  amendment  did  not  add  to  the  privileges  and  immunities  of  a 
citizen.  It  simply  furnished  an  additional  guaranty  for  the  protection  of  such 
as  he  already  had.  No  new  voters  were  necessarily  made  by  it  Indirectly  it 
may  have  had  that  effect,  because  it  may  have  increased  the  number  of  citizens 
entitled  to  suffrage  under  the  constitutions  and  laws  of  the  states,  but  it  operates 
for  this  purpose,  if  jit  all,  through  the  states  and  the  state  laws,  and  not  directly 
upon  the  citizen. 


or  immunity  of  national  citizenship  which 
the  states  are  forbidden  by  this  amendment 
to  abridge.  Walker  v.  Sauvinet,  (1875)  02 
U.  S.  02. 

Cruel  and  unusual  punishments.  —  A  state 
statute  providing  for  the  solitary  confinement 
of  one  who  has  been  condemned  to  death  is 
not  invalid  as  imposing  a  cruel  and  unusual 
punishment.  McElvaine  v.  Brush,  (1801) 
142  U.  S.  168. 

A  state  statute  providing  for  the  infliction 
of  the  death  penalty  by  the  application  of 
electricity  is  not  such  a  cruel  and  unusual 
punishment  as  to  abridge  the  privileges  and 
immunities  of  citizens.  In  re  Kemmler, 
(1800)    136  U.  S.  440. 

In  CNeil  t>.  Vermont,  U802)  144  U.  S. 
323,  Justice  Field,  in  a  dissenting  opinion, 
said  that  the  Fourteenth  Amendment  has 
made  the  Eighth  Amendment  applicable  to 
the  states. 

The  right  of  freedom  of  speech,  and  the 
other  rights  enumerated  in  the  first  eight N 
articles  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  are  the  privi- 
leges and  immunities  of  citizens  of  the 
United  States;  they  are  secured  by  the  Con- 
stitution, and  Congress  has  the  power  to 
protect  them  by  appropriate  legislation.  U. 
S.  t>.  Hall,  (1871)  3  Chicago  Leg.  N.  260,  26 
Fed.  Cos.  No.  15,282,  wherein  the  court  said 
that  the  privileges  and  immunities  of  citizens 
of  the.  United  States  here  referred  to  "  are 
undoubtedly  those  which  may  be  denominated 
fundamental;  which  belong  of  right  to  the 
citizens  of  all  free  states,  and  which  have 
at  all  times  been  enjoyed  by  the  citizens  of 
the  several  states  which  compose  this  Union 
from  the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  Among  these  are 
those  which  in  the  Constitution  are  expressly 
secured  to  the  people,  either  as  against  the 
action  of  the  federal  or  state  governments." 


Minor  v.  Happersett,  (1874)  21  Wall.  (U. 
8.)  171.  See  also  Gougar  v.  Timberlake, 
(1806)  148  Ind.  47. 

The  privilege  to  vote  in  any  state  is  not 
given  by  the  Federal  Constitution,  or  by  any 
of  its  amendments.  It  is  not  a  privilege 
springing  from  citizenship  of  the  United 
States.  A  state  statute  making  it  necessary 
for  a  person  coming  into  the  state  to  make 


a  declaration  of  intent  to  become  a  citizen  and 
resident  of  the  state,  before  he  should  have 
the  right  to  be  registered  as  a  voter,  does 
not  violate  the  federal  rights  of  any  person 
taking  up  his  residence  in  that  state.  Pope 
r.  Williams,    (1004)    103  IT.  S.  632. 

The   rieht   of   votiirr    or   the   privilege   of 
voting,  is  a  right  or  privilrrrc  "»r**iTrr  under 
the  constitution  of  the  state,  and  not  under 
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the  Constitution  of  the  United  States.    The         A    Massachusetts    statute    providing  that 

qualifications  are  different  in  different  states.  registrars  must  require  a  person  "  to  read 

Citizenship,  age,  sex,  residence,  are  variously  at   least   three   lines,   other   than   the   title, 

required  in  the  different  Htates,  or  may  be  from  an  official  edition  of  the  Constitution, 

so.     If  the  right  belongs  to  any  particular  in  such  manner  as  to  show  that  he  is  neither 

person,  it  is  because  Buch  person  is  entitled  prompted   nor  reciting  from  memory/'  and 

to  it  by  the  laws  of  the  state  where  he  offers  must  also  require  him  "  to  write  his  name 

to  exercise  it,  and  not  because  of  citizenship  in  the  register,"  was  held  to  be  valid.    Stone 

of   the   United   States.     U.    S.   t>.   Anthony,  t>.  Smith,  (1893)  159  Mass.  414. 
(1873)  11  Blatchf.  (U.  S.)  200,  24  Fed.  Cm. 
No.  14,459. 

Ho  **©•  Discrimination.  —  While  the  right  of  suffrage  is  not  a  necessary  attribute 
of  federal  citizenship,  it  is  such  an  attribute  as  is  exempt  from  discrimination 
in  the  exercise  of  that  right  on  account  of  race  and  previous  condition;  and 
while  the  right  to  vote  in  the  states  comes  from  the  states,  the  right  of 
exemption  from  the  prohibited  discrimination  comes  from  the  United  States. 
Mills  v.  Green,  (1895)  67  Fed.  Rep.  829.     See  the  Fifteenth  Amendment,  infra,  p.  630. 

6.  Woman  Suffrage.  —  In  denying  to  women  the  right  to  vote,  a  state 

does  not  violate  the  letter  or  spirit  of  this  amendment 

U.  S.  v.  Anthony,  (1873)  11  Blatchf.  (U.  second  section  of  this  amendment  demon- 
S.)  200,  24  Fed.  Gas.  No.  14,459.  See  also  strates  that  the  elective  franchise  is  not  one 
Minor  v.  Happersett,   (1873)  53  Mo.  62.  of  the   privileges   or   immunities   mentioned 

The  right  to  vote  is  not  one  of  the  privi-  in  *hi.8  8ectio»>  f.nd  to.h?1W  that  H*  "W* 
this  amendment,  and  a  woman  cannot  claim       £      ih   Amendment   to   opera£   upon,     Vjw 

6.  Bight  to  Practice  Law.  —  The  right  to  admission  to  practice  in  the  courts 

of  a  state  is  not  one  of  the  privileges  or  immunities  belonging  to  citizens  of  the 

United  States,  and  the  refusal  of  a  state  court  to  grant  a  license  to  a  woman  to 

practice  law  is  not  within  the  prohibition  of  this  clause. 

Bradwell  v.  Illinois,   (1872)    16  Wall.   (U.       lege,   or   immunity   secured   to  him   by  the 

S.)    139.     See  also  In  re  Lockwood,    (1894)        Constitution  and  laws  of  the  United  States. 

154  U.  S.  116.  Philbrook  t>.  Newman,   (1898)   8$  Fed.  Rep. 

143 
A  judgment  of  disbarment  by  a  state  court  * 

does  not  deprive  a  person  of  any  right,  privi-  N 

7.  Bight  to  Organize  Labor.  —  The  right  of  citizens  to  organize  miners, 
artisans,  laborers,  or  persons  in  any  pursuit,  as  well  as  the  right  of  individuals 
in  any  such  calling  to  unite  for  their  own  improvement  or  advancement,  or 
for  any  other  lawful  purpose,  is  a  fundamental  right  of  a  citizen,  but  is  not 
granted  in  terms  to  any  citizen  of  the  United  States  by  any  provision  of  the 
Constitution.  Its  exercise  is  not  necessary  to  the  enjoyment  of  any  right  or 
privilege  which  the  Constitution  does  not  specify  and  confer.  It  does  not 
result  from  relations  of  citizens  of  the  United  States  to  the  government  of  the 
United  States,  as  needful  or  proper  to  the  discharge  of  any  duty  the  citizen 
owes  it.  Its  protection  is  not  essential  to  the  supremacy  of  the  general  govern- 
ment over  any  matter  committed  to  it  by  the  Constitution,  nor  is  its  enforce- 
ment a  proper  means  to  any  end  which  the  Constitution  ordained  the  govern- 
ment of  the  United  States  to  accomplish. 

U.  S.  t>,  Moore,  (1904)  129  Fed.  Rep.  631. 
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8.  Bight  of  Asylum  Against  Unlawful  Abdnotion  of  Fugitive.  —  The  right  of 
asylum  in  a  state  to  which  a  fugitive  from  justice  has  fled  is  not  a  right  of 
privilege  or  immunity  which  he  can  claim  as  against  an  unlawful  abduction 
to  a  state  in  which  an  indictment  is  pending  against  him. 

Mahon  v.  Justice,  (1888)  127  U.  S.  707,  affirming  (1888)  34  Fed.  Rep.  530. 

9.  Besentenoe  After  Serving  Fart  of  Illegal  Sentence. —  One  who  has  been 
sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the  person  and 
the  right  to  sentence  to  the  place  designated,  and  who  has  served  a  substantial 
portion  of  the  time  for  which  he  was  sentenced,  may  be  resentenced  if  it  turns 
out  on  writ  of  error  brought  by  him  that  the  original  sentence  was  unlawful, 
and  in  so  doing  the  privileges  and  immunities  of  the  defendant  as  a  citizen  of 
the  United  States  have  not  been  abridged. 

Com.  v.  Murphy,  (1899)  174  Mass.  370. 

10.  State  Legislation  Affecting  Privileges  and  Immunities  —  a.  Recognition 

of  Racial  Distinctions  (see  also  Exclusion  of  Negroes  from  Jury,  infra, 

p.  404)  —  (1)  Prohibiting  Marriage  of  White  and  Colored  Persons.  —  The 

marriage  relation  is  a  civil  institution  and  controlled  by  each  state  within  its 

own  territorial  limits.     A  state  statute  which  provides  that  "  the  marriage 

relation  between  white  persons  and  persons   of  African  descent  is  forever 

prohibited,  and  such  marriages  shall  be  null  and  void/'  does  not  abridge  the 

privileges  or  immunities  of  a  citizen. 

In  re  Hobbs,  (1871)  1  Woods  (U.  S.)  537,  sive,  and  their  living  together  as  man  and 
12  Fed.  Cas.  No.  6,550,  as  to  &  Georgia  stat-  wife,  is  valid.  Lontfs  v.  State,  (1871)  3 
ute.     See   also   State  v.   Gibson,    (1871)    36       Heisk,   (Tenn.)   300. 

?7«'  3£?,l  S£V;t^Cte   Wis   2°*^  A  *****  8t*tute   Priding  that   "if  any 

175.     But  see  Hart  v.  Hoas,    (1874)   26  La.      white  per8(m  ^^  £ithin  J^  ^^  ^ 

*  mgty  marry  a  negro,  or  a  person  of  mixed 

The  privilege  of  marriage  is  one  which  a  blood    descended    from    negro    ancestry    to 

person  has  as  a  member  of  society  and  as  a  the  third  generation  inclusive,  though  one  an- 

citizen  of  the  state,  and  not  one  which  he  cestor  °'  each  generation  may  have  been  a 

has  by  virtue  of  the  state  in  which  he  re-  whlt«>  person,  or,   having  so  married   in   or 

sides  being  a  member  of  the  American  Union.  out  of  the  state,  shall  continue  within  this 

Ex  p.  Kinney,    (1879)    3  Hughes    (U.  S.)    9,  state  to  cohabit  with  such  negro  or  such  de- 

14  Fed.  Cas.  No.  7,825.  scendant  of  a  negro,  he  or  she  shall  be  pun- 
ished by  confinement  in  the  penitentiary  not 
A  Tennessee  statute   forbidding  intermar-     '  less  than  two  nor  more  than  five  years,"  was 

riage  of  white  persons  with  negroes,  mulat-  not   rendered  void  by  the  adoption   of  this 

toes,   or   persons    of   mixed   blood   descended  amendment.    Frasher  v.  State,  ( 1877 )  3  Tex. 

from  a  negro,  to  the  third  generation  inclu-  App.  264. 

(2)  Separate  Schools  for  White  and  Colored  Children.  —  A  state  statute 

which  authorizes  the  maintenance  of  separate  schools  for  white  and  colored 

children  does  not1  abridge  the  privileges  and  immunities  of  citizens  of  the 

United  States. 

People  v.  Gallagher,   (1883)  93  N.  Y.  438,  or  immunity  appertaining  to  a  citizen  of  the 

affirming  (Brooklyn  City  Ct.  Gen.  T.  1882)  11  United  States  as  such,  and  it  necessarily  fol- 

Abb.  N.  Cas.   (N.  Y.)   187.     See  also  Cory  v.  lows,  therefore,  that  no  person  can  lawfully 

Carter,  (1874)  48  Ind.  344;  People  v.  Easton,  demand   admission  as  a   pupil   in   any   such 

(Supm.  Ct.  1872)   13  Abb.  Pr.  N.  S.  (N.  Y.)  school  because  of  the  mere  status  of  citizen- 

159.                                                 '  ship.    Ward  v.  Flood,  (1874)  48  Cal.  49. 

The  privilege  granted  by  the  law  of  the         The  language  of  the  clause,  taken  in  con- 
state of  attending  public  schools  maintained      nection  with  other  provisions  of  the  amend- 
at  the  expense  of  the  state  is  not  a  privilege      ment,  and  of  the  Constitution  of  which  it 
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forms  a  part,  affords  strong  reasons  for  be*  of    speculative    theories,    and    might    work 

lieving  that  it  includes  only  such  privileges  such  limitations  of  the  power  of  the  states 

or  immunities  as  are  derived  from,  or  recog-  to  manage  and  regulate  their  local  institu- 

nized   by,    the    Constitution   of    the    United  tions  and  affairs  as  were  never  contemplated 

States.    A  broader  interpretation  opens  into  by  the  amendment.    State  v.  McCann,  (1871) 

a  field  of  conjecture  limitless  as  the  range  21  Ohio  St.  209. 

(3)  Validating  Gifts  Made  for  Education  of  White  Persons.  —  The  con- 
tinued operation  of  a  state  statute,  making  valid  every  gift,  etc.,  made  for  the 
education  of  white  persons  within  the  state,  enacted  before  the  adoption  of  this 
constitutional  amendment,  does  not  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States. 

Kinnaird  v.  Miller,  (1874)  25  Gratt.  (Va.)  118. 

(4)  Separate  Coach  Law.  —  A  statute  requiring  separate  coaches  or  com- 
partments for  white  and  colored  passengers  does  not  violate  this  amendment 

Ohio  Valley  R.  Co.  v.  Lander,  (1898)  104  Ky.  431.  See  also  Chesapeake,  etc.,  R.  Co.  v. 
Com.,  (fey.  1899)  51  S.  W.  Rep.  160. 

(5)  Bastardy  Law  Relating  Only  to  White  Women.  —  A  statute  provides 
that  any  magistrate,  upon  receiving  information  that  fc  any  white  woman  " 
has  given  birth  to  an  illegitimate  child,  "  may  issue  his  warrant "  for  her 
apprehension,  and  when  she  is  brought  before  him,  "  require  her  to  give  fidcurity 
to  indemnify  the  county  from  any  charge  that  may  accrue  by  means  of  such 
child,  and  upon  neglect  or  refusal  shall  commit  her  to  the  custody  of  the 
sheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give  such  security."  But 
if  she  discloses  on  oath  the  father  of  the  child,  then  it  is  made  the  duty  of  the 
magistrate  "to  discharge  her/'  and  to  cause  the  father  to  be  arrested  and  " to 
give  security  in  the  sum  of  eighty  dollars  to  indemnify  the  county  from  all 
charges  that  may  arise  from  the  maintenance  of  the  child."  By  another  section, 
every  constable  who  may  have  knowledge  of  "  any  white  woman  "  having  an 
illegitimate  child,  is  required  "  to  give  information  thereof  to  some  justice  of 
the  peace  of  the  county  "  Proceedings  are  thereupon  had  against  the  person 
charged  with  being  the  father.    Such  a  statute  does  not  conflict  with  this  clause. 

Plunkard  v.  State,  (1887)  67  Md.  370. 

(6)  I^gidation  Directed  Against  Chinese  —  (a)  Prohibitinf  Employment  by  Corpo- 
rations. —  A  state  constitution  provides  that  "  no  corporation  now  existing, 
or  hereafter  formed,  under  the  laws  of  this  state,  shall,  after  the  adoption  of 
this  constitution,  employ,  directly  or  indirectly,  in  any  capacity,  any  Chinese 
or  Mongolian.  The  legislature  shall  pass  such  laws  as  may  be  necessary  to 
enforce  this  provision."  In  obedience  to  this  mandate,  the  legislature  pn?sed 
an  Act  entitled  "  An  Act  to  amend  the  Penal  Code  by  adding  two  new  sections 
thereto,  to  be  known  aa  sections  178  and  179,  prohibiting  the  employment  of 
Chinese  by  corporations."  The  object,  and  the  only  object,  to  be  accomplished 
by  the  state  constitutional  and  statutory  provisions  in  question  is  manifestly 
to  restrict  the  right  of  the  Chinese  residents  to  labor,  and  thereby  deprive 
them  of  the  means  of  living,  in  ordo^  '  -  drive  out  those  now  within  the  state, 
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and  prevent  others  from  coming  there;  and  this  abridges  their  privileges  and 
immunities. 

In  re  Tiburcio  Parrott,  (1880)  1  Fed.  Rep.  499. 

(b)  Prohibiting  Laundry  Business.  —  A  city  ordinance  which  makes  it  an  offense 
to  keep  a  laundry,  wherein  clothes  are  cleanaed  for  hire,  within  the  limits  of 
the  larger  part  of  a  city,  without  regard  to  the  character  of  the  structures  or 
the  appliances  used  for  the  purpose,  or  the  manner  in  which  the  occupation  is 
carried  on,  violates  this  clause. 

In  re  Sam  Kee,  (1887)  31  Fed.  Rep.  680.  the  business  of  a  public  laundry  or  wash- 
See  also  In  re  Hong  Wah,  (1897)  82  Fed.  house,  where  articles  are  cleansed  for  hire, 
Rep.  623;  Stockton  Laundry  Case,  (1886)  26  within  certain  named  limits,  without  having 
Fed.  Rep.  611.  first  obtained  a  certificate  from  the  health 

t>™„-..;«„  iA.i+i*  ^*+{«*.+*        a  m„„;„;n«,i       officer    that    the    premises    are    sufficiently 
Requiring  health  certificate.  -  A  municipal      drained       d  ^   t£    bugine88  can  be  carrie$ 

ordinance  declaring  that   'no  person  or  per-  .  h         .   .         ^  th    sanita      condition 

sons    owning    or    employed    in    the    public  h     neighborhood,  and  a  certificate  from 

laundries    or    public    wash-houses    provided  h     fc     rf  * f  ftnj      ard         ^  th     heati 

for   in   section    1    of  this   order   shall   wash  Hancefl  are  in        d  condition,  and  that 

or   iron   c^thes   between   the   hours   of   ten  ^            ^  ^  dangerous  to  the  surround- 

o'clock  p   M.  aiid  six  o'clock  A.  M.,  nor  upon  .       pr0perty,  does  not  abridge  the  privileges 

any    portion    of    that    day    known    as    Sun-  0^m^it&8  of  citizen8  of  tge  United  States, 

day,"  and  declaring  it  to  be  unlawful  for  any  B        Moynier,  ( 1884)  65  Cal.  34. 

person  to  establish,  maintain,  or  carry  on  y        J       '  v         ' 

6.  Regulation  of  Juries —  (1)  Power  of  State  to  Prescribe  Quatificor 
tions.  —  No  person,  charged  with  a  crime  involving  life  or  liberty,  is  entitled, 
by  virtue  of  the  Constitution  of  the  United  States,  to  have  his  race  represented 
upon  the  grand  jury  that  may  indict  him,  or  upon  the  petit  jury  that  may  try 
him.  And  so  far  as  the  Constitution  of  the  United  States  is  concerned,  service 
upon  grand  and  petit  juries  in  the  courts  of  the  several  states  may  be  restricted 
to  citizens  of  the  United  States.  It  rests  with  each  state  to  prescribe  such 
qualifications  as  it  deems  proper  for  jurymen,  taking  care  only  that  no  dis- 
crimination, in  respect  to  such  service,  be  made  against  any  class  of  citizens 
solely  because  of  their  race. 

In  re  Shibuya  Jugiro,  (1891)  140  U.  S.  297. 

(2)  Statute  Relating  to  Opinion  of  Juror.  — -  A  state  statute,  as  construed 
by  the  state  court  to  mean  that  "  although  a  person  called  as  a  juryman  may 
have  formed  an  opinion  based  upon  rumor  or  upon  newspaper  statements,  but 
has  expressed  no  opinion  as  to  the  truth  of  #ie  newspaper  statement,  he  is 
still  qualified  as  a  juror  if  he  states  that  he  can  fairly  and  impartially  render 
a  verdict  thereon  in  accordance  with  the  law  and  the  evidence,  and  the  court 
shall  be  satisfied  of  the  truth  of  such  statement,"  does  not  abridge  the  privileges 
or  immunities  of  citizens. 

Spies  v.  Illinois,  (1887)  123  U.  S.  168. 

(3)  Authorizing  Trial  by  Eight  Jurors.  —  This  provision  does  not  limit 
the  power  of  the  state  as  to  the  establishment  of  courts  or  other  tribunals,  or 
as  to  the  modes  of  procedure  in  thorn,  and  a  provision  in  a  state  constitution 
declaring  that  in  capital  cases  the  rigV.t  of  trial  by  jury  shall  remain  inviolate, 
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and  that  in  courts  of  general  jurisdiction,  except  in  capital  cases,  a  jury  shall 
consist  of  eight  jurors,  is  valid. 

State  v.  Bates,  (1896)  14  Utah  298.     Hoe  alio  State  v.  Qarrington,  (1897)  15  Utah  480. 

(4)  Exclusion  of  Negroes  from  Jury.  —  The  exclusion  from  the  general 
venire  of  all  people  of  the  African  race,  on  account  of  their  color  or  race,  would 
be  an  abridgment  of  the  rights  of  such  citizens,  within  the  meaning  of  this 
amendment. 

State  v.  Joseph,  (1893)  45  La.  Ann.  905. 

(5)  Right  of  Mongolians  to  Serve  as  Jurors.  —  A  statute  providing  that 
"  every  qualified  elector  of  the  state  *  *  *  is  a  qualified  juror  of  the  county 
in  which  he  resides,"  does  net  deprive  a  Mongolian  of  any  right  secured  by  the 
Constitution,  laws,  or  treaty.  The  privilege,  or  duty,  of  being  a  juror  is  not 
always  an  incident  of  citizenship.  There  are  citizens  of  the  United  States  that 
are  in  the  respective  states  denied  the  right  to  sit  as  jurors  in  the  trial  of  civil 
or  criminal  cases. 

State  t?.  Ah  Chew,  (1881)  16  Nev.  58. 

(6)  Right  to  Have  Women  on  Jury.  —  A  jury  composed  exclusively  of 
male  persons  when  the  constitution  of  the  state  requires  that  women,  equally 
with  men,  shall  be  subject  and  eligible  to  jury  duty  where  they  possess  the  same 
qualifications  as  men,  does  not  deprive  a  male  defendant  of  a  right  or  privilege 
of  having  members  of  the  opposite  sex  as  well  as  those  of  his  own  sex  to 
determine  his  rights. 

McKinney  v.  State,  (1892)  3  Wyo.  724. 

c.  Prohibiting  Setting  Aside  Verdicts.  —  A  statute  which  forbids  the 
setting  aside  of  a  verdict  as  being  against  the  weight  of  evidence,  when  three 
verdicts  upon  the  facts  in  favor  of  the  same  party  have  been  rendered,  does  not 
amount  to  an  arbitrary  deprivation  of  the  rights  of  the  citizen, 

Louisville,  etc.,  R.  Co.  v.  Woodson,  (1890)  134  U.  S.  623. 

d.  Statutory  Presumption  Against  Kailroad.  —  A  statute  which,  in 
an  action  against  a  railroad  for  injuries,  puts  the  presumption  against  the 
company  is  not  unconstitutional  as  imposing  upon  it  a  presumption  which  is 
not  enforced  against  private  citizens.  Such  a  presumption  obtained  at  common 
law  and  had  been  the  law  of  England  and  of  this  country  prior  to  the  statute, 
and  it  puts  no  greater  hardship  upon  a  particular  railroad  than  upon  anybody 
else  engaged  in  the  same  business. 

Augusta,  etc.,  R.  Co.  v.  Randall,  (1887)  79  Ga.  314. 

e.  Attachments  Against  Nonresidents.  —  A  statute  providing  for  the 
issuance  of  an  attachment  against  a  nonresident  is  not  in  conflict  with  this 
clause. 

Pyrolusite  Manganese  Co.  v.  Ward,  (1884)  73  Ga.  491. 

f.f  Appointment  of  Guardians  of  Minors  Having  Living  Parents. — 
A  statute  providing  for  the  appointment  of  guardians  by  the  Superior  Court 
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lot  the  persona  of  minors  residing  in  the  state  who  have  no  guardians  legally 
appointed  by  will  or  deed  is  not  invalid  as  depriving  parents  and  children, 
in  cases  where  the  parents  have  been  deprived  of  the  custody  of  their  children, 
of  the  rights,  privileges,  and  immunities  of  the  citizens  of  the  United  States. 
Wadleigh  V.  Newhall,  (1905)  136  Fed.  Rep.  948. 

g.  Game  and  Fish  Laws — ■  (1)  Shipping  Game  Out  of  the  State.  —  A 

prosecution  under  a  Michigan  statute  for  having  in  possession  wild  ducks,  with 

intent  to  ship  them  beyond   the  limits  of  the  state,  does  not  infringe  the 

privileges  and  immunities  granted  to  citizens  by  this  amendment 

People  t\  Van  Pelt,  (1902)  130  Mich.  621.  See  also  American  Express  Co.  t?.  People, 
(1890)  133  111.  052. 

(2)  Regulating  Leases  of  Oyster  Lands.  —  A  New  Jersey  statute  which 
denies  the  privilege  of  taking  a  lease  of  the  state  lands  under  water  to  persons 
who  are  not  citizens  and  residents  of  the  state,  except  those  who,  at  the  time 
of  the  passage  of  the  Act,  were  holding  and  using  the  state's  lands  under  those 
waters,  and  had  oysters  planted  thereon  under  a  usage,  custom,  or  existing  law 
of  the  state,  and  which  denies  the  privilege  to  citizens  and  residents  who  had 
not  been  such  for  twelve  months  preceding  the  making  of  the  lease,  except 
those  in  the  situation  just  mentioned,  does  not  violate  this  clause. 

State  v.  Corson,  (1901)  67  N.  J.  L.  185. 

h.  Sunday  Laws — ■  (1)   Requiring  Closing  of  Places  of  Business.  —  A 

state  statute  known  as  the  Sunday  Law,  requiring  the  closing  of  all  places  of 

business,  with  the  exception  of  certain  designated  classes,  from  twelve  o'clock 

on  Saturday  night  until  twelve  o'clock  on  Sunday  night  of  each  week,  and 

punishing  violations  thereof  by  criminal  penalties,  is  valid. 

State  v.  Judge,  (1887)  39  La.  Ann.  136.  See  also  State  t>.  Fernandez,  (1887)  39  La>  Ann. 
638. 

(2)  Prohibiting  Playing  Baseball  on  Sunday.  —  A  state  statute  prohibiting 

the  playing  of  baseball  on  Sunday  where  a  fee  is  charged,  and  subjecting  the 

players  to  a  fine,  is  not  invalid  under  this  clause. 

State  v.  Hogreiver,  (1899)   152  Ind.  658,  in  repress  certain  known  pernicious  tendencies, 

which  case  the  court  said :     "  The  state  deals  and  to  protect  the  citizens  of  the  state  in 

with  it  in  the  exercise  of  its  police  power,  the  enjoyment  of  that  repose  and  quiet  on  the 

to  circumscribe  certain  evils  which  are  likely  day  set  apart  by  secular  laws  for  rest  and 

to  result  from  its  unrestrained  practice,  to  recuperation  to  which  they  are  entitled." 

t.  Regulating  Manufacture  and  Sale  of  Liquors.  —  A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that  intoxi- 
cating liquors  may  be  manufactured  and  sold  within  the  state  for  chemical, 
medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other  —  not  even 
for  the  purpose  of  transportation  beyond  the  limits  of  the  state  —  is  within  the 
police  power  of  the  state  and  in  the  regulation  of  commerce.  A  state  has  the 
right  to  prohibit  or  restrict  the  manufacture  of  intoxicating  liquors  within  her 
limits;  to  prohibit  all  sale  and  traffic  in  them  in  said  state;  to  inflict  penalties 
for  such  manufacture  and  sale,  and  to  provide  regulations  for  the  abatement 

as  a  common,  nuisance  of  the  property  used  for  such  forbidden  purposes ;  and 
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such  legislation  by  a  state  is  a  clear  exercise  of  her  undisputed  police  power, 
which  does  not  abridge  the  privileges  or  immunities  of  citizens. 


Kidd  p.  Pearson,  (1888)  128  U.  S.  10, 
affirming  Pearson  v.  International  Distillery 
Co.,   (1887)   72  Iowa  348. 

A  state  may  absolutely  prohibit  the  manu- 
facture or  sale  of  intoxicating  liquors.  Kan- 
sas v.  Bradley,  (1885)  26  Fed.  Rep.  290. 

The  South  Carolina  Dispensary  Act  pro- 
hibiting the  manufacture  and  sale  of  in- 
toxicating liquors  as  a  beverage  within  the 
state,  except  as  therein  provided,  is  valid. 
As  the  manufacture  and  sale  can  be  entirely 
prohibited,  they  can  be  prohibited  unless  cer- 
tain rules  are  complied  with.  Cantini  v. 
Tillman,  (1893)  54  Fed.  Rep.  973. 

Employment  of  women  in  bar  rooms.  —  A 
municipal  ordinance  which  forbids  any  female 
not  having  a  license  permitted  by  law,  to 


sell,  olfer,  procure,  furnish,  or  distribute  any 
liquors  or  drinks,  where  intoxicating  liquors 
are  sold,  does  not  deprive  them  of  the  privi- 
leged or  immunities  of  citizens  of  the  United 
States.  Hoboken  r.  Goodman,  (1902)  68  N. 
J.  L.  218. 

Regulating  selling  or  giving  liquor  within 
one  mile  from  Soldiers'  Home. — A  Michigan 
statute  which  provides  that  it  shall  not  be 
lawful  to  establish  or  maintain  a  saloon  or 
other  place  of  entertainment  in  which  in- 
toxicating liquors  are  sold,  or  kept  for  sale, 
within  one  mile  of  the  Soldiers'  Home,  and 
also  prohibits  the  sale  or  giving  of  liquor  to  a 
soldier,  sailor,  or  marine  who  is  an  inmate 
or  employee  of  such  home,  within  the  same 
distance,  is  a  reasonable  regulation.  Whitney 
v.  Grand  Rapids  Tp.,  (1888)  71  Mich.  234. 


Legislation  by  a  State  Prohibiting  the  Manufacture  within  her  limits  of  intoxicating 
liquors,  to  be  there  sold  or  bartered  for  general  use  as  a  beverage,  does  not 
necessarily  infringe  any  privilege  or  immunity  secured  by  the  Constitution  of 
the  United  States.  Such  legislation  rests  upon  the  acknowledged  right  of  the 
states  to  control  their  purely  internal  affairs,  and  in  so  doing  to  protect  the 
health,  morals,  and  safety  of  their  people  by  regulations  that  do  not  interfere 
with  the  execution  of  the  powers  of  the  general  government  or  violate  rights 
secured  by  the  Constitution  of  the  United  States. 

Mugler  v.  Kansas,  (1887)  123  U.  S.  657. 

The  Bight  to  SoU  Intoxicating  Liquors,  so  far  as  such  a  right  exists,  is  not  one  of 

the  rights  growing  out  of  citizenship  in  the  United  States. 

Bartemeyer  t?.  Iowa,  (1873)  18  Wall.  (U. 
S.)  138.  See  also  Gronin  v.  Adams,  (1904) 
192  U.  S.  114;  Cronin  t\  Denver,  (1904)  192 
U.  S.  115;  Foster  v.  Kansas,  (1884)  112  U. 
S.  205;  State  v.  Lindgrove,  (1895)  1  Kan. 
App.  51;  Trageser  v.  Gray,  (1890)  73  Md: 
250;  State  v.  Brennan,  (1891)  2  S.  Dak.  388; 
Rippey  t?.  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  15;  Danville  17.  Hatcher,  (1903)  101  Va. 
627. 


There  is  no  inherent  right  in  a  citizen  to 
sell  intoxicating  liquors  by  retail.  The  busi- 
ness may  be  entirely  prohibited  or  be  per- 
mitted under  prescribed  conditions,  and  the 
manner  and  extent  of  regulation  rest  in  the 
discretion  of  the  governing  authority  and  are 
a  matter  of  legislative  will  only.  That  offi- 
cers do  not  exercise  the  power  conferred  upon 
them  with  wisdom  or  justice  to  the  parties 
affected  is  a  matter  which  does  not  affect  the 
authority  of  the  state,  nor  is  it  one  which 
can  be  brought  under  the  cognizance  of  the 
courts  of  the  United  States.  Crowley  v. 
Christensen,  (1890)  137  U.  S.  91.  reversing 
In  re  Christensen,   (1890)   43  Fed.  Rep.  243. 

The  privileges  and  immunities  of  citizens 
of  the  United  States  are  privileges  nnd  im- 
munities arising  out  of  the  nature  and  essen- 
tial character  of  the  national  government  nnd 
granted  or  secured  by  the  Constitution  of  the 


United  States^  and  the  right  to  sell  intoxi- 
cating liquors  is  not  one  of  the  rights  ac- 
cruing out  of  such  citizenship.  Giozza  v. 
Tiernan,  (1893)   148  U.  S.  661. 

The  right  to  deal  in  alcoholic  stimulants 
is  not  an  immunity  or  privilege  secured  to 
any  citizen  by  this  amendment.  Such  right 
has  always  been  subject  to  control  and  li- 
cense. Busch  v.  Webb,  (1903)  122  Fed.  Rep. 
664.  See  also  In  re  Hoover,  (1887)  30  Fed. 
Rep.  55. 

Prohibiting  sale  by  druggists.  — A  munici- 
pal ordinance,  providing:  "Be  it  further  or- 
dained by  the  authority  aforesaid  that  it 
shall  be  unlawful  to  sell  liquors  at  whole- 
sale or  retail  in  connection  with  drugs  or  in 
drug  stores:  provided  that  the  compounding 
of  liquors  with  drugs  as  parts  of  prescrip- 
tions, bona  fide,  made  by  reputable  physicians 
in  the  treatment  of  disease,  shall  not  consti- 
tute a  violation  of  this  ordinance,"  does  not 
abridge  the  privileges  and  immunities  of  a 
wholesale  and  retail  dealer  in  drugs.  Jacobs 
Pharmacy  Co.  v.  Atlanta,  (1898)  89  Fed.  Rep. 
245. 

Prohibiting  sale  of  liquors  in  certain  locali- 
ties. —  A  state  statute  which  absolutely  for- 
bids   the   sale   of   spirituous    liquo'rs   outside 
the  limits  of  incorporated  cities,  towns,  and 
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villages,  while  in  a  subsequent  section  it  pro-*  saloons,  eating  houses,  grocery  keepers,  and 

vides  for  the  granting  of  license  to  sell  such  confectioners,  is  hereby  permitted,  within  the 

liquors    within    the    limits    of    incorporated  county  of  his  residence,  to  buy  and  sell  in- 

cities,  towns,  and  villages,  does  not  abridge  toxicating  liquors  for  mechanical,  medicinal, 

the  privileges  and  immunities  of  citizens  of  culinary,  and  sacramental  purposes  only,  pro- 

the  United  States.     State  v:  Berlin,   (1884)  vided  he  shall  first  obtain  permission  from 

21  S.  Car.  294.  the  board  of  supervisors  of  the  county  in 

which  such  business  is  conducted."  An  exami- 
Prohibiting  sale  of  liquors  to  Indians. —  nation  of  the  several  sections  of  the  statute 
A  Minnesota  statute  which  provides  that  shows  that  the  restrictions  were  adopted,  not 
"whoever  sells  *  *  *  any  spirituous  liq-  for  the  purpose  of  securing  an  undue  ad- 
uors  or  wines  to  any  Indian  within  this  state  vantage  to  the  citizens  of  the  state,  but  for 
shall  on  conviction  thereof  be  punished,"  etc.,  the  purpose  of  preventing  violations  of  the 
was  held  to  be  valid,  as  applied  to  one  who  prohibitory  law  of  the  state;  and  although, 
was  by  blood  an  American  Indian,  formerly  in  effect,  the  citizens  of  other  states,  as  well 
belonging  to  the  Sisseton  and  Wahpeton  as  the  larger  part  of  the  citizens  of  Iowa, 
band  of  Sioux  Indians,  but  who  had  severed  are  debarred  from  selling  in  Iowa  liquors  to 
all  his  relations  with  his  tribe,  adopted  the  be  resold  for  legal  purposes,  and  in  that 
habits  and  customs  of  civilization,  and  taken  sense  commerce  between  the  states  may  be  af- 
up  an  allotment  of  land  in  severalty,  under  fected,  yet  this  is  but  an  incidental  result; 
the  provisions  of  the  United  States  "Land  and  as  the  intent  and  purpose  of  the  re- 
in Severalty  Act,"  of  Feb.  8,  1887,  and  thereby  strictions,  t.  e.,  preventing  violations  of  the 
become  a  citizen  of  the  United  States,  as  well  prohibitory  law,  are  within  the  police  power 
as  of  the  state  in  which  he  resided.  State  of  the  state,  it  cannot  be  held  that  the  sec- 
v.  Wise,  (1807)  70  Minn.  90.  tions  of  the  statute  under  consideration  vio- 
late any  of  the  provisions  of.  the  Federal 
An  Iowa  etatute  enacts  that  "  any  citizen  Constitution.  Kohn  v.  Melcher,  ( 1887 )  29 
of  the  state,  except  hotel  keepers,  keepers  of  Fed.  Rep.  434. 

Local  Option  Law  Discriminating  in  Favor  of  Prohibition  Vote. —  A  state  local  option 
law  which,  in  the  matter  of  ordering  subsequent  elections  after  prohibition  has 
been  defeated  or  carried,  discriminates  in  favor  of  those  who  vote  for  pro- 
hibition, does  not  abridge  the  privileges  or  immunities  of  citizens. 

Rippey  v.  Texas,  (1904)  193  U.  S.  509. 

Druggists  Bequired  to  Take  Out  Liosnse. —  A  state  statute  providing  that  spirituous 
liquors  could  not  be  subsequently  used  in  the  preparation  of  pharmacists'  com- 
pounds without  the  pharmacist  first  procuring  a  druggist's  license  from  the 
county  commissioners;  does  not  abridge  the  privileges  and  immunities,  as  a 
citizen  of  the  United  States,  of  a  licensed  pharmacist. 

Gray  v.  Connecticut,   (1895)   159  U.  S.  77,  by  existing  or  new  conditions.    The  degree  of 

wherein  the  court  said :    u  A  license  to  pursue  care  and  scrutiny  which  should  attend  the 

any  business  or  occupation,  from  the  govern-  pursuit  of  the  business  or  occupation  prac- 

ing  authority  of  any  municipality  or  state,  ticed  will  necessarily  depend  upon  the  safety 

can  only  be  invoked  for  the  protection  of  one  and    freedom    from    injurious    or   dangerous 

in   the  pursuit  of  such  business  or  occupa-  conditions  attending  the  prosecution  of  the 


tion,  so  long  as  the  same  continues  unaffected      same." 

j.  Employment  of  Women  in  Places  of  Amusement.  —  A  statute  pro- 
viding that  "  no  female  person  shall  be  employed  in  any  capacity  in  any  saloon, 
beer  hall,  bar-room,  theatre,  or  place  of  amusement,  where  intoxicating  liquors 
are  sold  as  a  beverage,  and  any  person  or  corporation  convicted  of  so  employing, 
or  participating  in  so  employing,  any  such  female  person  shall  be  fined  not 
less  than  five  hundred  dollars;  and  any  person  so  convicted  may  be  imprisoned 
in  the  county  jail  for  a  period  of  not  less  than  six  months,"  is  not  repugnant 
to  the  Constitution  as  depriving  persons  lawfully  engaged  in  the  liquor  business 
of  the  privilege  or  right  of  employing  women  who  are  competent  to  contract 
•  with  reference  to  their  own  services. 

In  re  Considine,  (1897)  83  Fed.  Rep.  157. 
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fc.  Regulation  of  Prostitution.  —  A  state  statute  providing  that  lt  any 
male  person  who  lives  with,  or  who  lives  off  of,  in  whole  or  in  part,  or  accepts 
any  of  the  earnings  of  a  prostitute,  or  connives  in  or  solicits  or  attempts  to 
solicit  any  male  person  or  persons  to  have  sexual  intercourse,  or  cohabit  with 
a  prostitute,  or  who  shall  invite,  direct,  or  solicit  any  person  to  go  to  a  house 
of  ill-fame,  for  any  immoral  purpose;  or  any  person  who  shall  entice,  decoy, 
place,  take,  or  receive  any  female  child  or  person  under  the  age  of  eighteen 
years,  into  any  house  of  ill-fame  or  disorderly  house,  or  any  house,  for  the 
purpose  of  prostitution ;  or  any  person  who,  having  in  his  or  her  custody  or 
control  such  child,  shall  dispose  of  it  to  be  so  received,  or  to  be  received  in  of . 
for  any  obscene,  indecent,  or  immoral  purpose,  exhibition,  or  practice,  shall 
be  deemed  guilty  of  a  felony  and  upon  conviction  thereof  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  year  nor  more  than  five  years,  and  fined  in 
any  sum  not  less  than  one  thousand  dollars  nor  more  than  five  thousand  dollars/' 
is  valid.  The  privileges  and  immunities  referred  to  are  such  as  are  lawful  in 
character. 

State  v.  Graham,  (1904)  34  Wash.  82. 

I.  Prohibiting  Visiting  Place  Where  Opium  la  Sold.  —  A  municipal 
ordinance  which  provides  that  "  every  person  who,  in  the  city  of  Modesto, 
opens,  keeps,  or  maintains  any  room  or  other  place  where  opium,  or  any  of  its 
preparations,  is  sold  or  given  away,  and  every  person  who  resorts  to,  frequents, 
or  visits  such  room  or  place,  is  guilty  of  a  misdemeanor:  provided,  that  this 
section  shall  not  apply  to  the  sale  or  gift  of  any  of  the  preparations  of  opium 
by  any  druggist,  for  any  ailment  not  caused  by  the  use  of  opium,  or  any  of 
its  preparations,"  under  which  a  person  may  be  convicted  who  visits  a  room 
described  in  the  ordinance  for  some  proper  purpose,  deprives  such  a  person  of 
rights  and  privileges  secured  by  the  Constitution  and  laws  of  the  United  States. 

In  re  Ah  Jow,  (1886)  29  Fed.  Rep.  181. 

m.  Prohibiting  Business  op  Ticket  Scalping.  —  A  statute  entitled  "  An 
Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  transportation  of  passengers,"  does  not 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States. 

Burdick  r.  People,  (1894)    149  111.  602,  in  lature  deemed  necessary  to  prevent  frauds 

which  case  the  court  said :     "  The  right  of  upon  travelers  and  public  carriers.    But  these 

conducting  the  business   of  selling   railroad  restrictions  amount  only  to  such  restraints 

and  steamboat  tickets  is  curtailed  and  hedged  as  the  government  may  justly  prescribe  for 

about  by  certain  restrictions,  which  the  legis-  the  general  good  of  the  whole." 

n.  Regulating  City  and  Private  Markets.  — ■  A  municipal  ordinance 
prohibiting  the  keeping  of  a  private  market  within  six  squares  of  any  public 
market  of  the  city,  does  not  abridge  the  privileges  or  immunities  of  a  citizen 
of  the  United  States. 

Natal  v.  Louisinan,  (1891)   139  U.  S.  622.       establishment  and  regulation  of  markets  at 

several  points  in  a  city,  and  prohibiting  the 

Prohibiting    sale    of    meat    outside    city      sale  of  fresh  meats  at  retail  outside  of  these 

markets.  —  An  ordinance  providing  for  the      markets,  except  by  tenants  of  the  market 
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stall  who  are  permitted  td  hawk  about  the  the  adaptation  of  a  particular  regulation  to 

streets  after  eight  o'clock  A.  M.  of  the  day,  the  specific  end  in  view,  are  matters  entirely 

is  not  violative  of  any  provision  of  the  Na-  of  state  cognisance  and  final  determination, 

tional  Constitution.     Both  the  necessity  for  Exp.  Byrd,  (1887)  84  Ala.  18. 
police  regulation,  in  a  given  instance,  and 

o.  Regulating  Sale  of  Seed  Cotton.  —  A  statute  declaring  that  it  shall 
be  unlawful  for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc,  any 
cotton  in  the  seed,  where  the  quantity  is  less  than  is  usually  baled,  unless  the 
contract  is  reduced  to  writing  and  signed  by  the  parties  in  the  presence  of  two 
witnesses  and  entered  upon  the  civil  docket  of  the  nearest  justice  of  the  peace 
within  ten  days  thereafter,  is  not  in  conflict  with  this  amendment  as  depriving 
the  citizen  of  his  privileges  or  immunities. 

State  17.  Moore,  (1889)   104  N.  Car.  714.  boundaries  specified  'any  cotton  in  the  seed/ 

Prohibiting  sale  of  seed  cotton. -An  Ala-      £  else^here  *?  buy   sell,  etc.,  any  cotton  in 

j^«  «J«f«+? JT£u  «j^  the  8eed  raised  within  said  counties,"  is  not 

™w*  ~i7n * \TrV?^£  £J?J  ?J      obnoxious  to  this  clause.    Mangan  f>.  State, 
person  to  sell  or  oner  for  sale,  barter,  ex-        nflflAV  7rt  A1      ftn  °  ' 

change,  or  buy  "within  the  counties   and       <18b4)  70  Ala.  oo. 

p.  Giving  Monopoly  to  Slaughteb-house  Business.  —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the  cor- 
poration thereby  created.  It  authorized  the  company  to  establish  and  erect 
within  certain  territorial  limits  therein  defined,  one  or  more  stock  yards,  stock 
landings,  and  slaughter  houses,  and  imposed  upon  it  the  duty  of  erecting 
a  slaughter  house  of  a  certain  capacity.  It  declared  that  the  company  should 
have  the  sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live- 
stock landing  and ,  slaughter-house  business  within  the  limits  and  privileges 
granted  by  the  Act,  and  that  all  such  animals  should  be  landed  at  the  stock 
landings  and  slaughtered  a,t  the  slaughter  houses  of  the  company,  and  nowhere 
else.  It  was  held  that  the  restraint  upon  the  exercise  of  their  trade  by  the 
butchers  of  New  Orleans  did  not  abridge  the  privileges  or  immunities  of 
citizens  within  the  meaning  of  this  amendment. 

Slaughter-House  Cases,  (1872)  16  Wall.  (U.  S.)  36.  See  Live  Stock  Dealers,  etc.,  Assoc. 
v.  Crescent  City  Live  Stock  Landing,  etc.,  Co.,  (1870)  1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No.  8,408. 

q.  Imposing  Conditions  on  Sale  op  Patent  Rights.  —  A  statute  which 
provides  that  "  it  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to  offer  to 
sell  or  barter,  any  patent  right,  or  any  right  which  such  person  shall  allege 
to  be  a  patent  right,  in  any  county  within  this  state,  without  first  filing  with  the 
clerk  of  the  court  of  such  county  copies  of  the  letters  patent^  duly  authenticated, 
and  at  the  same  time  swearing  or  affirming  to  an  affidavit,  before  such  clerk, 
that  such  letters  are  genuine,  and  have  not  been  revoked  or  annulled,  and  that 
he  has  full  authority  to  sell  or  barter  the  right  so  patented;  which  affidavit 
shall  also  set  forth  his  name,  age,  occupation,  and  residence,  and,  if  an  agent, 
the  name,  occupation,  and  residence  of  his  principal;  a  copy  of  this  affidavit 
shall  be  filed  in  the  office  of  said  clerk,  and  said  clerk  shall  give  a  copy  of  said 
affidavit  to  the  applicant,  who  shall  exhibit  the  same  to  any  person,  on  demand," 
is  not  invalid  as  imposing  peculiar  and  unreasonable  restrictions  upon  the 
patentee  beyond  those  imposed  upon  owners*  of  other  kinds  of  property,  and 
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thus  abridging  the  privileges  and  immunities  of  such  a  person  as  a  citizen  of 
the  United  States*  The  provision  is  a  legitimate  exercise  of  the  police  power 
of  the  state  for  the  prevention  of  fraud,  and  is  not  inconsistent  with  the 
constitutional  provision  of  the  laws  relating  to  patents. 

Reeves  v.  Corning,  (1892)  51  Fed.  Rep.  783.     See  also  8  Fed.  Stat.  Annot.  628. 

r.  Declaring  Saxes  on  Margin  or  for  Future  Delivery  Void.  —  A 
provision  of  a  statute  declaring  that  "  all  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  association,  on  margin  or  to  be  delivered 
at  a  future  day,  shall  be  void,  and  any  money  paid  on  such  contracts  may  be 
recovered  by  the  party  paying  it,  by  suit  in  any  court  of  competent  jurisdiction," 
does  not  violate  this  clause. 

Parker  v.  Otis,  (1900)  130  Gal.  326. 

s.  Prohibiting  Use  of  National  Flag  for  Advertising  Purposes.  — 
A  statute  providing  that  "  it  shall  be  unlawful  for  any  person,  firm,  organiza- 
tion, or  corporation  to  use  or  display  the  national  flag  or  emblem,  or  any  draw- 
ing, lithograph,  engraving,  daguerreotype,  photograph,  or  likeness  of  the 
national  flag  or  emblem,  as  a  medium  for  advertising  any  goods,  wares,  mer- 
chandise, publication,  public  entertainment  of  any  character,  or  for  any  other 
purpose  intended  to  promote  the  interests  of  such  person,  firm,  corporation, 
or  organization,"  was  held  to  be  invalid,  as  depriving  a  citizen  of  the  United 
States  of  the  right  to  exercise  a  privilege  impliedly,  if  not  expressly,  guaranteed 
to  him  by  the  Federal  Constitution.  The  national  government,  in  the  exercise 
of  its  governing  power  to  establish  a  flag  or  emblem  symbolic  of  national 
sovereignty,  passed  sections  1791,  1792,  R.  S.,  and  thereby  took  jurisdiction 
of  the  subject  of  the  national  flag  and  legislated  upon  it  As  Congress  has 
passed  no  legislation  restricting  its  use  or  confining  its  use  to  any  particular 
purpose,  it  would  seem  that  if  it  had  been  the  intention  of  Congress  to  restrict 
or  confine  such  use,  some  provision  to  that  effect  would  have  been  embodied 
in  the  Act  prescribing  and  describing  the  national  flag. 

Ruhstrat  v.  People,  (1900)  185  111.  134.     See  People  v.  Van  De  Gar,  (1904)  178  N.  Y.  425. 

t  Regulating  Practice  of  Medicine.  —  A  statute,  being  "  An  Act  to 
,  establish  a  medical  council  and  three  state  boards  of  medical  examiners,  to 
define  the  powers  of  said  medical  council  and  said  state  board  of  examiners, 
to  provide  for  the  examination  and  licensing  of  practitioners  of  medicine  and 
surgery,  and  to  further  regulate  the  practice  of  medicine  and  surgery,  and  to 
make  appropriation  for  the  medical  council,"  is  a  valid  and  constitutional 
exercise  of  the  police  power  of  the  state  upon  a  subject  plainly  within  that  power. 

In  re  Campbell,    (1901)    197  Pa.  St.  582,  1>.  Randolph,  (1892)  23  Oregon  80;  People  r. 

citing  Dent  v.  West  Virginia,  (1889)   129  U.  Hasbrouck.  (1895)  11  Utah  300;  Fox  r.  Ter- 

vS.   114.     See  also  Com.  v.  Finn,    (1899)    11  ritory.  (1884)  2  Wash.  297;  State  r.  Carer, 

Pa.   Super.  Ct.  620,  and  also  the  following  (1892)  4  Wash.  429;  State  t*.  Cur rens,  (1901) 

cases:     Harding  v.  People,    (1887)    10  Colo.  Ill  Wis.  433. 
390;  State  v.  Webster,  (1898)   150  Ind.  616; 

State  v.  Green,  (1887)   112  Ind.  468;  People  That  a  magnetic  healer  may  be  prevented 

I?.  Phippin,  ( 1888 )  70  Mich.  6 ;  Craig  v.  Medi-  from  practicing  his  profession  by  the  opera- 

cal  Examiners,  (1892)   12  Mont.  208;  France  tion  of  a  statute  regulating  the  practice  of 

f\   State,    (1897)    57   Ohio   St.  20;   State  v.  medicine,  does  not  render  the  statute  void. 

Ottman,    (1897)    6    Ohio    Dec.    265;  .State  Parks  v.  State,   (1902)    159  Ind.  212. 
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u.  Regulating  Business  of  Insurance.  —  A  state  statute  providing 
"that  it  shall  be  unlawful  for  any  person,  partnership,  or  association,  to 
issue,  sign,  seal,  or  in  any  manner  execute  any  policy  of  insurance,  contract, 
or  guaranty,  against  loss  by  fire  of  lightning,  without  authority  expressly  con- 
ferred by  a  charter  of  incorporation,  given  according  to  law;  and  every  such 
policy,  contract,  or  guaranty,  hereafter  made,  executed,  or  issued,  shall  be  void," 
strikes  at  no  privilege  of  citizenship  of  the  United  States,  as  distinguished  from 
the  privileges  of  citizenship  of  the  state,  and  is  a  valid  exercise  of  the  police 
power.  It  does  not  prohibit  but  regulates  the  business,  and  excludes  no  one 
from  engaging  in  it,  but  prescribes  the  preliminary  qualification  necessary  for 
all  alike,  to  entitle  them  to  enter  the  business.  ' 

Com.  1?.  Vrooman,  (1894)  164  Pa.  St.  307. 

v.  Regulating  Houes  of  Labor.  —  A  state  statute  providing  that  the 
period  of  employment  of  workingmen  in  all  underground  mines  or  workings, 
and  in  smelters  and  all  other  institutions  for  the  reduction  or  refining  of  ores 
or  metals,  shall  be  eight  hours  per  day,  except  in  cases  of  emergency  where  life 
or  property  is  in  imminent  danger,  does  not  abridge  the  privileges  or  im- 
munities of  citizens.  These  employments,  when  too  long  pursued,  the  legis- 
lature has  judged  to  be  detrimental  to  the  health  of  the  employees,  and  so  long 
as  there  are  reasonable  grounds  for  believing  that  this  is  so,  its  decision  upon 
this  subject  cannot  be  reviewed  by  the  federal  courts. 

Holden  v.  Hardy,  (1898)  169  U.  S.  380,  Eight-hour  law  for  laborers  on  public 
affirming  State  v.  Holden,  (1896)  14  Utah  71.  works.  —  A  New  York  statute  revising  the 
See  also  Ex  p.  Boyce,  (1904)  27  Nev.  299,  charter  of  the  city  of  Buffalo,  which  provides 
wherein  it  was  held  that  a  Nevada  statute  that  "  in  contracting  for  any  work  required 
providing  that  "the  period  of  employment  to  be  done  by  the  city  a  clause  shall  be  in- 
of  workingmen  in  all  underground  mines  or  serted  that  the  contractor  submitting  pro- 
workings  shall  be  eight  hours  per  day,  except  posals-  shall  bind  himself  in  the  performance 
in  cases  of  emergency  where  life  or  property  of  such  work  not  to  discriminate  either  as 
is  in  imminent  danger,"  and  that  "  the  period  to  workmen  or  wages  against  members  of 
of  employment  of  workingmen  in  smelters  labor  organizations,  or  to  accept  any  more 
and  all  other  institutions  for  the  reduction  or  than  eight  hours  as  a  day's  work,  to  be  per- 
re fining  of  ores  or  metals  shall  be  eight  hours  formed  within  nine  consecutive  hours ;  nor 
per  day,  except  in  cases  of  emergency  where  shall  any  man  or  set  of  men  be  employed  for 
life  or  property  is  in  imminent  danger,"  was  more  than  eight  hours  in  twenty-four  con- 
held  to  be  within  the  jpwer  and  discretion  of  secutive  hours  except  in  case  of  necessity,  in 
the  legislature  to  enact  for  the  protection  of  which  case  pay  for  such  labor  shall  be  at  the 
the  health  and  prolongation  of  the  lives  of  rate  of  time  and  one-half  for  all  time  in 
the  workingmen  affected,  and  the  resulting  excess  of  such  eight  hours,"  does  not  uncon- 
welfare  of  the  state.  See  also  Ex  p.  Boyce,  stitutionally  abridge  the  privileges  and  im- 
(1904)  27  Nev.  299.  munities   of   citizens   of   the   United   States. 

People  v.  Warren,   (1894)   77  Hun   (N.  Y.) 

121. 

w.  Regulating  Weighing  and  Mbasubing  Coal  at  Mines.  —  A  state 
statute  relating  to  weighing  and  measuring  coal  at  the  place  where  mined, 
before  the  same  is  screened,  providing. that  all  coal  mined  and  paid  for  by 
weight  shall  be  weighed  in  the  car  in  which  it  is  removed  from  the  mine, 
before  it  is  screened,  and  shall  be  paid  for  according  to  the  weight  so  ascer- 
tained, at  such  price  per  ton  as  may  be  agreed  on  by  such  owner  or  operator 
and  the  miners  who  mined  the  same,  that  coal  mined  and  paid  for  by  measure 
shall  be  paid  for  according  to  the  number  of  bushels  marked  upon  each  car  in 

which  it  is  removed  from  the  mine,  and  before  it  is  screened,  and  that  the  price 
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paid  for  each  buBhel  so  ascertained  ahall  be  such  as  may  be  agreed  on  as  afore- 
said, was  held  not  to  be  so  plainly  and  obviously  in  violation  of  the  Constitution 
as  to  justify  a  court  in  declaring  it  void. 

State  v.  Peel  Splint  Coal  Co.,  (1802)  36  W.  Va.  802. 

x.  Regulating  Payment  of  Wages  in  Scrip.  —  A  statute  declaring  it  un- 
lawful for  any  corporation,  oompany,  firm,  or  person  engaged  in  any  trade  or 
business,  either  directly  or  indirectly,  to  issue,  sell,  give,  or  deliver  to  any 
person  employed  by  such  corporation,  company,  firm,  or  person,  in  payment 
of  wages  due  such  laborer,  or  as  advances  for  labor  not  due,  any  scrip,  token, 
draft,  check,  or  other  evidence  of  indebtedness  payable  or  redeemable  otherwise 
than  in  lawful  money ;  and  that  if  such  scrip,  token,  draft,  check,  or  other  evi- 
dence of  indebtedness  be  so  issued,  sold,  given,  or  delivered  to  such  laborer, 
it  shall  be  construed,  taken  and  held  in  all  courts  and  places  to  be  a  promise  to 
pay  the  sum  specified  therein  in  lawful  money  by  the  corporation,  company, 
firm,  or  person  issuing,  selling,  giving,  or  delivering  the  same  to  the  person 
named  therein,  or  to  the  holder  thereof,  was  held  not  to  be  so  plainly  and 
obviously  in  violation  of  the  Constitution  as  to  justify  a  court  in  declaring 
it  void. 

State  v.  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 

y.  Civil  Se&vice  Law.  —  A  state  civil  service  law  was  held  not  to  be 
invalid  as  abridging  the  privileges  and  immunities  of  citizens  of  the  United 
States,  as  the  mode  of  determining  whether  the  prescribed  qualifications  exist 
applies  to  all  citizens  alike,  and  therefore  the  rights  and  privileges  of  none 
in  that  regard  are  abridged,  and  the  right  of  an  elected  and  qualified  officer  to 
select  his  own  subordinates  is  not  a  vested  or  private  personal  right 

People  v.  Loeffler,  (1898)   175  111.  606. 

z.  Eegulating  Public  Speaking  on  Public  Grounds.  —  A  municipal 
ordinance  providing  that  "  no  person  shall,  in  or  upon  any  of  the  public  grounds, 
make  any  public  address  *  *  *  except  in  accordance  with  a  permit  from 
the  mayor,"  is  not  void  under  this  amendment,  as  the  power  conferred  upon 
the  chief  executive  officer  of  the  city  may  be  fairly  claimed  to  be  a  mere 
administrative  function  vested  in  the  mayor. 

Davis  v.  Massachusetts,  (1897)  167  U.  S.  44. 

al.  Compulsory  Labor  in  Repairing  Roads.  —  A  statute  providing  that 
all  able-bodied  residents  of  the  county  above  twenty  and  under  fifty  years  of 
age  are  compelled  to  labor  two  days  at  least  in  every  year  in  repairing  the 
roads  of  said  county,  with  the  privilege,  however,  of  furnishing  a  substitute, 
or  paying  to  the  road  supervisors  seventy-five  cents  for  each  day  such  person 
may  be  summoned  to  labor,  the  money  thus  paid  to  be  expended  in  repairing 
the  roads,  is  not  repugnant  to  this  clause. 

Short  v.  State,  (1895)  80  Md.  397. 

hi.  Regulating  Use  of  Bicycles  on  Streets.  —  A  municipal  ordinance 
providing  "  that  it  shall  be  unlawful  for  any  person  to  ride  any  bicycle  upon  the 
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streets  after  dark  and  before  daylight  without  carrying  or  having  a  sufficient 
light  to  be  easily  seen  the  distance  of  at  least  one  block,"  is  not  inhibited  by 
this  clause.  The  privilege  of  using  a  publio  street  is  always  to  be  regulated 
so  as  to  protect  the  equal  right*  of  others. 

Des  Moines  v.  Keller,  (1002)  116  Iowa  640. 

cl.  Prescribing  Use  of  Particular  Petroleum  Lamp.  —  A  statute  pro- 
viding that  "  if  any  person  sell  or  offer  for  saJe  or  use  any  product  of  petroleum 
for  illuminating  purposes  which  will  emit  a  combustible  vapor  at  a  temperature 
of  not  less  than  one  hundred  and  five  degrees  standard  Fahrenheit  thermometer, 
closed  test,  except  that  the  gas  or  vapor  thereof  shall  be  generated  in  closed 
reservoirs  outside  the  building  to  be  lighted  thereby,  and  except  the  lighter 
products  of  petroleum  when  used  in  the  Welsbach  hydrocarbon  incandescent 
lamp,  he  shall  be  punished,"  was  held  to  be  invalid,  as  it  appeared  that  there 
were  other  lamps  operated  on  the  same  general  principle  as  the  Welsbach,  that 
were  equally  safe,  and  that  they  secured  the  same  results. 
'  State  v.  Santee,  (1000)  111  Iowa  2. 

dl.  State  Taxation  —  (1)  Tax  on  Emigrant  Agents.  —  A  state  law  tax- 
ing the  business  of  hiring  persons  to  labor  outside  the  state  limits  does  not 
restrict  the  right  of  a  citizen  to  move  from  one  state  to  another,  and  so  abridge 
his  privileges  and  immunities.  "If  it  can  be  said  to  affect  the  freedom  of 
egress  from  the  state,  or  the  freedom  of  contract^  it  is  only  incidentally  and 
remotely.  The  individual  laborer  is  left  free  to  come  and  go  at  pleasure,  and 
to  make  such  contracts  as  he  chooses,  while  those  whose  business  it  is  to  induce 
persons  to  enter  into  labor  contracts  and  to  change  their  location,  though  left 
free  to  contract,  are  subjected  to  taxation  in  respect  of  their  business  as  other 
citizens  are." 

Williams  v.  Fears,  (1000)  170  U,  S.  274,  the  act  of  hiring  a  single  unemployed  laborer, 
affirming  (1000)  110  Ga.  584.  See  also  Shep-  for  one's  service,  as  to  require  police  regula- 
perd  v.  Sumter  County,  (1877)   50  Ga.  535.         tion  by  the  state.     Nor,  very  manifestly,  is 

An  Alabama  statute  providing  that  "no  thifs.  statu1*  d««8»«d  <*>  im.P?8e  *mere  °ccu- 

pe^on,  whXr  for  himself  or  fo?  other  per-  g*£  Er^ZKL^  ^'l"  S^jSC 

sons,  shall  be  permitted  to  employ,  engage,  "^latfon'?     ^                          '              P 

contract,  or  in  any  other  way  induce  laborers  8 

to  leave  "  a  county  designated  in  an  Act  "  for  A  South  Carolina  statute  entitled  *'An  Act 
the  purpose  of  removing  said  laborers  from  to  prohibit  emigrant  agents  from  plying  their 
this  state,  without  first  paying  to  each  of  vocation  within  this  state  without  first  ob- 
said'  counties  in  which  such  person  shall  so  taining  a  license  therefor,  and  for  other  pur- 
operate  a  license  tax  of  two  Hundred  and  fifty  poses,"  does  not  abridge  the  privileges  of  the 
dollars,  such  license  tax  to  be  collected  as  citizen  in  restraining  his  rignt  to  make  con- 
other  license  taxes,"  and  declaring  a  viola-  tracts  of  hiring,  etc.,  or  in  restraining  his 
tion  of  its  provisions  a  misdemeanor,  is  void  right  of  egress  from  the  state.  The  statute 
as  an  indirect  tax  upon  the  citizen's  right  does  not  affeot  the  right  of  any  citizen  to 
of  free  egress  from  the  state,  operating  to  leave  the  state  for  labor  elsewhere  whenever 
hinder  the  exercise  of  his  personal  liberty,  and  he  pleases,  and  to  make  such  contract  for  labor 
seriously  impair  his  freedom  of  emigration.  as  he  chooses,  but  it  affects  only  those  who 
Joseph  r.  Randolph,  (1882)  71  Ala.  500,  the  carry  on  the  business  of  emigrant  agents, 
court  saying:  *<This  act  has  none  of  the  whose  vocation  is  to  hire  laborers  and  solicit 
characteristics  of  a  law  designed  to  regulate  emigrants,  to  be  employed  beyond  the  limits 
these  or  kindred  subjects,  which  properly  fall  of  the  state.  State  v.  Napier,  (1001)  63  S. 
within  the  purview  of  domestic  police.  There  Car.  01. 
can  be  nothing  so  injurious  or  offensive  in 

(2)  Tax  on  Passengers.  —  A  state  statute  imposing  a  capitation  tax  upon 

passengers  for  the  privilege  of  leaving  the  state,  or  passing  through  it  by  the 
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ordinary  mode  of  passenger  travel,  deprives  citizens  of  other  states  of  the  right 
to  pass  and  repass  through  every  part  of  the  United  States,  as  the  tax  would 
ultimately  fall  upon  the  passengers. 

Crandall  v.  Nevada,  (1867)  6  Wall.  (U.  S.)  49,  reverting  Ex  p.  Crandall,  (1865)  1  Nev.  294. 

(3)  Succession  Tax.  —  A  state  succession  tax  statute  imposes  a  tax  upon 
the  transfer  of  any  property,  real  or  personal,  when  the  transfer  is  by  will  or 
intestate  law,  of  property  within  the  state,  and  the  decedent  was  a  nonresident 
of  the  state  at  the  time  of  his  death.  Taxing  under  this  statute  money  which 
had  been  on  deposit  an  indefinite  time,  after  the  whole  succession  has  been 
taxed  in  the  state  in  which  the  testator  resided,  is  not  a  deprivation  of  any  of 
the  privileges  or  immunities  of  citizens. 

Blackstone  v.  Miller,  (1903)  188  U.  S.  207.  tates  that  descend  or  devolve  upon  the  death 

of  those  who  once  owned  them.    The  moneys 

A  state  statute  imposing  a  transfer  tax  is  raised  by  the  taxation  are  applied  to  the  law- 

not  a  deprivation  of  the  privileges  and  im-  ful  uses  of  the  state,  in  which  the  legatees 

munities  of  citizens  when  there  are  involved  have  the  same  interests  with  the  other  citi- 

no    arbitrary    or    unequal    regulations,    pre-  zens.     Nor  is  it  claimed  that  the  amount  or 

scribing  different  rates  of  taxation  on  prop-  rate  of  the  taxation  is  excessive  to  the  extent 

erty  or  persons  in  the  same  condition.    The  of  confiscation.     Orr  v.  Gilman,    (1902)    183 

provisions  of  the  law  extend  alike  to  all  es-  U.  S.  287. 

(4)  Taxmg  Debt  Held  Against  Nonresident.  —  The  Constitution  does  not 
prohibit  a  state  from  taxing,  in  the  hands  of  one  of  ita  resident  citizens,  a  debt 
held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of 
the  debtor,  secured  by  deed  of  trust  or  mortgage  upon"  real  estate  situated  in 
the  state  in  which  the  debtor  resides.  So  long  as  the  state,  by  its  laws  pre- 
scribing the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the  legitimate 
authority  of  the  Union,  or  violate  any  right  recognized  or  secured  by  the 
Constitution  of  the  United  States,  the  Supreme  Court,  as  between  the  state  and 
its  citizen,  can  afford  him  no  relief  against  state  taxation,  however  unjust, 
oppressive,  or  onerous. 

Kirtland  v.  Hotchkiss,  (1879)  100  U.  S.  498. 

(5)  Tax  on  Itinerant  Venders.  —  A  state  statute  requiring  itinerant  venders 
to  deposit  five  hundred  dollars  with  the  state  treasurer,  and  take  out  a  state 
license,  and  in  addition  to  obtain  a  local  license,  which  may  be  granted  or 
refused  in  the  discretion  of  the  local  governing  board,  does  not  conflict  with 
this  clause. 

State  v.  Harrington,  (1896)  08  Vt.  626. 

(6)  License  for  Sale  of  Fertilizers.  —  A  statute  providing  that  no  com- 
mercial fertilizers  shall  be  sold  or  offered  for  sale  until  the  manufacturer  or 
importer  obtain  a  license  from  the  treasurer  of  the  state,  for  which  shall  be 
paid  a  privilege  tax  of  five  hundred  dollars  per  annum  for  each  separate  brand, 
is  not  within  the  inhibitions  of  this  clause.  No  privilege  with  regard  to  com- 
mercial fertilizers  seems  given  by  the  Act  to  any  citizen  of  the  state  which 
is  denied  to  a  nonresident,  and,  unless  this  be  attempted,  it  can  hardly  be 
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said  that  he  is  deprived  of  any  privilege  or  immunity  to  which  he  is  entitled 
under  the  Constitution. 

American  Fertilizing  Co.  v.  Board  of  Agriculture,  (1800)  43  Fed.  Rep.  600. 

(7)  License  to  Deal  in  Trading  Stamps.  —  A  municipal  ordinance,  passed 

under  the  authority  of  a  state  statute,  defining  gift  enterprises,  and  imposing 

a  license  tax  on  every  person,  firm,  or  corporation,  dealing  in  trading  stamps, 

is  valid.     Wherever  the  thing  sought  to  be  regulated  is  of  such  a  nature  as 

that  the  legislature  might  prohibit  it  outright,  because  detrimental  to  the 

public  interests,  or  against  the  public  health  or  public  morals,  the  manner  of 

dealing  with  it  is  a  matter  solely  addressed  to  the  legislature,  and  is  beyond 

judicial  inquiry. 

Humes  t\  Ft.  Smith,  (1800)  03  Fed.  Rep.  863. 
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"  Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law." 1 

'  I.  Prohibition  on  State  Action,  422, 
II.  When  Constitutional  Question  Invoked,  423. 

III.  Construction  of  State  Statutes,  423. 

IV.  Corporations  as  "  Persons,"  423. 
V.  "  Deprivation,"  424. 

i  VI.  Nature  and  Incidents  of  Due  Process  of  Law,  424. 

1.  In  General,  424. 

2.  Synonymous  with  "Law  of  the  Land"  425. 

3.  That  Which  Is  Appropriate  to  the  Particular  Case,  426. 

4.  Not  Necessarily  Judicial  Process,  427. 

5.  Ascertained  by  Process  of  Judicial  Inclusion  and  Exclusion,  427. 

6.  By  Reference  to  Fifth  Amendment,  427. 

VII.  Meaning  of  Liberty,  428. 

1.  In  General,  428. 

2.  Right  to  Contract,  428. 

VIII.  Right  to  Sue,  428. 
IX.  State  Action  Affecting  Life,  Liberty,  or  Property,  429. 

1.  Exercise  of  Police  Power,  429. 

2.  Proceedings  under  Statute  Antedating  Amendment,  430. 

3.  Degree  of  Judicial  Power,  431. 

4.  State  Court  Must  Have  Jurisdiction,  431. 

5.  State  Control  over  Court  Procedure,  431. 

a.  In  General,  431. 

b.  Trial  under  General  Provisions  of  Law,  432. 

c.  Extraterritorial  Arrest  by  Bail,  432. 

d.  Commitment  for  Slate  Offense  upon  Trial  for  Violation  of  City 

Ordinance,  432. 

e.  Presence  of  Defendant,  432. 

(1)  In  General,  432. 

(2)  In  Appellate  Court,  433. 

/.  Sufficiency  of  Affidavit  for  imprisonment  of  Judgment  Debtor, 

433. 
g.  Detention  of  Offender  under  Search  Warrant,  433. 
h.  Number  of  Grand  Jurors,  433. 
i.   Trial  by  Jury,  433. 

(1)  In  General,  433. 

(2)  For  a  Felony,  434. 

(3)  Proceedings  for  Contempt,  434. 

f  4)  To  Establish  Equitable  Interest  in  Land,  434. 

(5)  Issue  of  Insanity,  434. 

(6)  Trial  by  Struck  Jury,  435. 

(7)  Alien  Juror,  435. 

U  Sufficiency  of  Indictment,  435. 

(1)  In  General,  435. 

(2)  Validating  Court  Proceedings  on  Invalid  Indictments,  435. 

1 A  similar  clause,  as  an  inhibition  on  the  national  government,  is  contained  in  the  Fifth 
Amendment. 
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k.  Prosecution  of  Felonies  by  Information,  435. 
/.    Twice  Put  in  Jeopardy,  436. 
m.  Commitment  for  Failing  to  Testify  Before  County  Attorney,  437. 
n.  Imprisoning  Witness  Who  Fails  to  Give  Recognizance,  437. 
o.  Admission  of  Deposition  in  Criminal  Case,  437. 
/.  Cross-examination  by  State  of  Its  Own  Witness,  437. 
q.  Refusal  of  Court  to  Refer  to  Presumption  of  Innocence,  437. 
r.  Conviction  in  First  Degree  After  Reversed  Conviction  in  Second, 

437- 
x.  Judgment  by  De  Facto  Judge,  438. 
/.  Mode  of  Carrying  Out  Death  Sentence,  438. 

(1^  In  General,  438. 

I2)  At  Time  to  Be  Fixed  by  Governor,  438. 

f  3)  By  Electricity,  438. 

(4)  Setting  Another  Date  After  Day  of  Execution  Passed,  438. 
u.  Staying  Execution  of  Sentence,  438. 
v.  Method  of  Resentence  on  Affirmance  of  Judgment,  439. 
w.  Resentence  After  Serving  Part  of  Illegal  Sentence,  439. 
x.  Imprisonment  under  Void  Ordinance,  439. 
y.  Right  of  Appeal,  439. 

z.  Rearranging  Jurisdiction  of  Appellate  Court,   439. 
a  1    Authority  of  Appellate  Court  to  Modify  Verdict,  440. 
b\    Dismissal  of  Writ  of  Error  on  Failure  of  Escaped  Convict  to 

Surrender,  440. 

6.  Notice  and  Opportunity  to  Be  Heard,  440. 

a.  In  General,  440. 

b.  Reasonable  Notice,  441. 

c.  Notice  in  Proceedings  in  Rem,  441. 

d.  Creating  Board  of  Railroad  Commissioners,  442. 

e.  Notice  to  Railroad  of  Proceeding  to  Establish  Highway  Crossing, 
443. 

/.  Right  of  Property  Owners  as  to  Laying  Tracks  in  Streets,  443. 
g.  Of  Fixing  Water  Rates,  443. 
h.  Parties  Interested  in  Community  Property,  444. 
/.  Before  Final  Judgment \  444. 
j.  Notice  by  Statute,  444. 

k.   Trial  According  to  Applicable  Mode  of  Procedure,  444. 
/.  Summary  Judgment  Against  Prosecutor  for  Costs,  444. 
m.  Ex, Parle  Decision  of  Overseers,  445. 
n.  Summary  Proceeding  for  Violation  of  Election  Law,  445. 
0.  Summary  Proceeding  Against  Assignee  for  Creditors,  445. 
/.  Judgment  Against  Surety,  44c. 

q.  Settlement  Without  Notice  by  Special  Administrator,  445. 
r.  Service  of  Process,  446. 

(1)  Effect  of  Challenging  Validity  of  Service,  446. 

On  Domestic  Corporations,  446. 

On  Foreign  Corporations,  446. 
(a)  In  General,  446. 
\b)  On  Special  Agent,  447. 

Personal  Service  on  Nonresident,  447. 

On  Nonresident  Partner,  448. 

On  Agent  of  Nonresident,  440. 

Attachment  Against  Nonresident  Executor,  449. 

By  Publication,  449. 
(9)  Summary  Process  to  Collect  Delinquent  Taxes,  449. 

( 10)  Of  Order  to  Show  Cause  on  Attorney,  449. 

(11)  Conclusiveness  of  Sheriff's  Return,  449. 

7.  Rulings  of  State  Courts,  450. 

a.  On  Questions  of  Law,  450. 

(1)  In  General,  450. 

(2)  What  Constitutes  Defamation,  450. 
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Right  to  Recover  Interest,  450. 
On  Widening  City  Street,  451. 
Refusal  of  Habeas  Corpus  upon  Application,  451. 
Error  in  Deciding  What  Common  Law  Is,  451. 
o.   On  Matters  of  Practice,  451. 

8.  Power  to  Punish  for  Contempt,  452. 

9.  Statutes  of  Limitation,  453. 

a.  In  General,  453. 

b.  Removal  of  Bat \  454. 
10.  Relating  to  Crimes,  4154. 

a .  Knowledge  as  Element  of  Crime,  454. 

(1)  In  General,  454. 

(2)  Presumption  from  Possession,  454. 

b.  Combination  to  Maliciously  Injure  Another,  454. 

c.  Prohibiting  the  Carrying  of  Weapons,  455. 

d.  Ordinance  Requiring  Removal  of  Wecds%  455. 
%n.  Public  Office  and  Officers,  455. 

a.  In  General,  455. 

b.  Removal  from  Office,  456. 

c.  Fund  Appropriated  for  Benefit  of  Public  Officers,  456. 

12.  Franchise  as  Property,  457. 

13.  License  as  Property,  457. 

14.  Incidental  Injury  to  Property,  457. 

15. ,  Summary  Destruction  of  Property,  457. 

a.  In  General,  457. 

b.  Property  Illegally  Used,  457. 

16.  Relating  to  Presumptions,  458. 

a.  On  Presumption  of  Death  from  Length  of  Absence,  458. 

b.  Presumption  of  Negligence,  458. 

c.  Presumption  of  Value  of  Property  Lost  by  Fire,  459. 

17.  Regulating  Priorities,  459. 

0.  Displacing  Priority  of  Liens,  459. 

b.  Priority  of  Resident  Creditors,  450. 

c.  Giving  Preference  to  Certain  Stockholders  on  liquidation,  460. 

d.  Giving  Water  Rents  Priority  of  Lien,  460. 

18.  Anti-trust  Laws,  460. 

19.  Relation  of  Employer  and  Employee,  462. 

a.  Regulating  Payment  of  Wages,  462. 

b.  Redemption  of  Store  Orders  in  Cash,  463. 

c.  Prohibiting  Assignment  of  Wages,  463. 

d.  Regulating  Hours  of  Labor,  463. 

f  1)  Eight-hour  Laws  for  Miners,  463. 

(2)  Ten-hour  Labor  Law  for  Bakers,  464. 

(3)  Ten-hour  Law  for  Railroad  Employees  and   Telegraph 

Operators,  464. 

e.  Regulating  Screening  and  Weighing  Coal,  464. 
f    Waiver  of  Right  to  Damages  for  Injuries,  465. 

g.  Prohibiting   Contracts  Interfering  with  Membership  in  Labor 

Organizations,  465. 
h.  Prohibiting  Blacklisting  Employees,  465. 

20.  Relation  of  Mortgagor  and  Mortgagee,  4<S0.     • 

a.  Title  of  Mortgagee  in  Possession,  466. 

b.  Affecting  Remedy  of  Mortgagee,  466, 

c.  Necessity  for  Seizure  on  Foreclosure,  466, 

21.  Relating  to  Corporations  and  Stockholders,  467. 

a.  Modifying  Corporate  Privileges  and  Franchises,  467. 

b.  Lease  by  Corporation  Affecting  Dissenting  Stockholder,  467. 

c.  Payment  of  Commissioners  by    Corporations   to  Be   Regulated, 

467. 

d.  Expenses  of  Liquidation  to  Be  Paid  out  of  Assets,  467. 

e.  Enforcement  of  Stockholder  s  Liability,  468. 
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f.  Execution  Against  Members  of  Limited  Partnership  Association, 

468. 

g.  Making  Directors  Sureties  for  Codirectors  and  Officers,  468. 

22.  Railroad  Companies,  468. 

a.  Regulating  Rates,  468. 

ii)  In  General,  468. 

(2)  Regulating  Passenger  Fares ,  469. 

(a)  In  General,  469., 

\V)  Fixing  Rate  for  Mileage  Tickets,  469. 

(3)  Must  Be  Reasonable,  470.  * 

(a)  In  General,  470. 
'  (y)  Question  of  Reasonableness  Is  Judicial,  470. 

(4)  Must  Admit  of  Earning  Just  Compensation,  471. 

(5)  Reference  to  Value  of  Services,  473. 

(6)  Comparison  with  Schedules  in  Force  Elsewhere,  474. 

(7)  Prohibiting  Higher  Rates  for  Short  Hauls,  474. 

b.  Prohibiting  Business  of  Ticket  Scalping,  474. 

c.  Liability  for  Injuries  to  Passengers,  475. 

d.  Liability  for  Injury  to  Stock,  475. 

e.  Liability  for  Communicated  Fires,  476, 

/.  Liability  of  Connecting  Carrier  for  Damages  to  Goods,  477. 

g%  Mod{fyi*€  Fellow-servant  Law,  477. 

h.  Requiring  Separate  Coaches  for  Whites  and  Negroes,  477. 

1.  Prohibiting  Discrimination  on  Account  of  Race  y  477. 

/  Establishing  Depots  at  Incorporated  Villages,  477. 

k.  Requiring  Railroads  to  Build  Depots  at  Crossings,  477. 

/,  Requiring  Trains  to  Stop  at  County  Seats,  478. 

m.  Limiting  Speed  of  Trains  in  City  Limits,  478. 

p.  Requiring  Facilities  for  Track  Connections,  478. 

o.  Requiring  Railroads  to  Furnish  Free  Transportation  to  Shippers, 

478. 

/.  Requiring  Alterations  in  Crossings  at  Expense  of  Company,  478. 

q.  Enjoining  Operation  of  Railroads,  etc.,  at  Suit  of  Lienors,  479. 

r.  Requiring  Railroads  to  Pay  Fees  for  Examination  of  Employees, 

479- 
s.  Forfeiture  of  Right  to  Occupy  Streets,  479. 
/.  Requiring  Railroad  to  Repair  Viaduct,  480. 
u.  Prohibiting  Propelling  Cars  in  Streets  by  Steam,  480. 
v.  Requiring  Screens  for  Motormen,  480. 
w.  Requiring  Cancellation  of  Contract  with  Grain  Company,  480. 

23.  Telegraph  Companies,  480.  ' 

a.  Regulating  Rates,  480. 

b.  "Mental  Anguish"  Statute,  4Sc. 

c.  License  Fee  for  Inspecting  Poles  and  Wirest  481. 

d.  Requiring  Office  Kept  Open,  481. 

24.  Regulating  Express  Rates,  481. 

25.  Regulating  Water  Rates,  481. 


26.   Gas  Companies,  483. 

Ratesx  483. 
b%  Requiring  Removal  of  Gas  Works,  484. 


a.  Regulating  Ratest  483 


c.  Requiring  Change  of  Location  of  Gas  Pipes,  484. 
27     Turnpike  Companies,  484, 
a.  Regulating  Rates,  484. 
A   Vacation  of  Toll  Road,  484. 

28.  Regulating  Stockyard  Rates,  485. 

29.  Regulating  Irrigation  Rates,  485. 

30.  Regulating  Business  and  Rates  of  Grain  Elevators,  485. 

31.  Insurance  Companies,  486, 

a.  In  General,  486. 

b.  Regulating  Liability  on  Insurance  Policies,  486. 

c.  Prohibiting  Making  Insurance  Contract  Outside  the  State,  486. 
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d.  Licensing  Insurance  Agents,  487. 

e.  Recovery  of  Attorney  $  Fees  Against  Insurance  Companies,  487. 
/.  Regulation  of  Reinsurance  by  Insurance  Companies ,  487. 

32.  Erection  of  Competing  Municipal  Plant,  487. 

33.  Regulating  Inspection  of  Mines,  488. 

34.  Regulating  Manufacture  and  Sale  of  Goods,  488. 

a.  Of  Intoxicating  Liquors,  488. 

(1)  In  General \  488. 

(2)  Only  to  Be  Manufactured  for  Certain  Purposes,  49a 

(3)  Requiring  Druggists  to  Take  Out  License,  490. 

b.  Of  Adulterated  Milk,  490. 

c.  Of  Lard,  490. 

d.  Of  Oleomargarine,  491. 

e.  Of  Cigarettes,  492. 
/.  Of  Opium,  492. 

g.  Sale  of  Provisions  in  Stores  Selling  Dry  Goods  or  Drugs,  492. 

h.  Keeping  of  Markets,  492. 

1.  Selling  Farm  Products  on  Commission,  493. 

/  Use  of  Trading  Stamps,  493. 

k.  Use  of  National  Flag  for  Advertising,  494. 

/.  Use  of  Union  Labels,  494. 

m.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void,  495. 

35.  Condemnation  Proceedings,  495. 

a.  Question  of  Necessity,  495. 

b.  For  Private  Use,  495. 

(1)  In  General,  495. 

(2)  Taking  Railroad  Right  of  Way  for  Elevator  Sites,  496. 

(3)  Irrigation  of  Land,  496. 

(4)  Overflowing  Land  by  Erection  of  Milldam,  496. 

(5)  Opening  of  Streets  Benefiting  Railroad,  497. 

c.  For  Drainage  for  Agricultural  Purposes,  497. 

d.  Expenses  of  Operating  Railroad  Increased  by  Opening  Streets, 

497. 

e.  Providing  for  Hearing,  498. 
/.    Trial  of  Adverse  Claim,  498. 

g.  Must  Be  Provision  for  Compensation,  498. 

(1)  In  General,  498. 

(2)  Judgment  Without  Compensation  Secured  Invalid,  409. 

(3)  May     Authorize    Possession    Before    Determination    of 

Amount,  499. 

(4)  Tribunal  to  Assess  Compensation,  499. 

(a)  In  General,  409. 

\b)  Making  Findings  of  Fact  by  Triers  Final,  500.  ' 

36.  Regulating  Pursuit  of  Occupations,  500. 

a.  Regulating  Practice  of  Medicine,  500. 

X\)  In  General,  500. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases,  500. 

b.  Regulating  Practice  of  Dentistry,  501. 

c.  Regulating  Practice  of  Pharmacy,  501. 

d.  Limiting  Right  to  Carry  on  Business  of  Banking,  501. 

e.  Prescribing  Qualifications  of  Pilots,  501. 
f  Regulating  Business  of  Plumbing,  502. 

g.  Regulation  of  Dairies  and  Cow  Stables,  502. 

h.  Employment  of  Women  in  Places  of  Amusement,  502. 

1.   Giving  Monopoly  to  Slaughter-house  Business,  502. 

37.  Game  and  Fish  Laws,  503. 

a.  Prohibiting  Sale  of  Quail,  503. 

b.  Possession  of  Game  Unlawful  in  Close  Season,  503. 

c.  Prohibiting  Use  of  Particular  Kind  of  Gun,  503. 

d.  Limiting  the  Right  to  Fish,  503. 

e.  Statute  Making  Sale  of  Certain  Fish  Unlawful,  504. 
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38.  Statutes  and  Ordinances  Directed  Against  Chinese,  504. 

a.  Regulating  Laundries \  504. 

b.  Requiring  Chinese  to  Move  to  Designated  Localities,  505. 

c.  Requiring  Chinese  to  Be  Inoculated  During  Plague,  505. 

39.  Regulating  Production  and  Use  of  Natural  Gas,  505. 

40.  Sunday  Laws,  506. 

41.  Prohibiting  Marriage  Between  Whites  and  Negroes,  506. 

42.  Insane  Persons  and  Inebriates,  506. 

a.  Summary  Commitment,  506. 

b. ,  Placing  Burden  of  Proof  as  to  Plea  of  Insanity  on  Defendant,  506. 

c.  Confinement  of  Inebriates,  507. 

43.  Compulsory  Vaccination,  507. 

44.  Delegating  Pardoning  Power  to  a  Board,  507. 

45.  Establishing  Harbor  Lines,  508. 

46.  Enforcing  State  Servitudes  or  Easements,  508. 

47.  Municipal  Aid  to  Abolishing  Grade  Crossings,  508. 

48.  Cancellation  of  Lease  from  State,  508. 

49.  Limiting  Taxing  Paiver  of  City  to  Prevent  Payment  of  Judgment^  508. 

50.  Giving  Discretion  to  Municipal  Officer,  509. 

51.  Findings  of  Fact  by  State  Officer,  509. 

52.  Quarantine  Regulations,  509. 

53.  Riparian  Ownership  and  Rights,  509. 

54.  Easements  of  Light  and  Air,  509. 

55.  Enjoining  Execution  of  judgment  for  Tort,  5x0. 

56.  Limiting  Recovery  for  Injury  to  Dog,  510. 

57.  Taxation,  510. 

a.  In  General,  510. 

b.  Combination  of  Regulation  and  Revenue,  511. 
e.  Retroactive  Taxation,  511. 

d.  Interest  of  Assessing  Officer,  511. 

e.  Forfeiture  of  Land  on  Nonpayment  of  Taxes,  512. 
/.  Foreclosure  of  Tax  Lien  by  Proceedings  in  Rem,  512. 
g.  Right  to  Redeem  Forfeited  Lands,  512. 

h.  Penalties  and  Interest  for  Nonpayment,  513. 
1.  Collection  by 'Distress  and  Seizure  of  Person,  513. 
j.  New  Remedies  Applicable  to  Delinquent  Taxes,  513. 
k.   Conclusiveness  of  Tax  Title,  513. 
/.  Removing  Objections  to  Tax  Titles,  513, 
m.  Of  Railroads,  514. 

fi)  On  a  Mileage  Basis,  514. 
(2S  Subjected  to  Special  Method  of  Taxation,  514. 
\x\  Municipal  Tax  Compared  to  Local  Receipts,  5 14. 
v4)  Special  Mileage  Tax  on  Street  Railway,  514. 
n.  Of  Bridge  Outside  Low-water  Mark  by  City,  515. 
o.  Of  Corporation  Franchise,  515. 

/.  Of  Capital  Stock  Estimated  on  Extraterritorial  Property,  515. 
q.    Taxing  Debt  Held  Against  Nonresident,  515. 
r.   Taxing  Credits  Due  Nonresidents,  516.  • 

s.  Succession  Tax,  516. 
/.  Special  Tax  for  School  Purposes,  516. 
u.   Tolls  for  Use  of  Navigable  Waters,  516. 
v.  Assessments  for  Public  Improvements,  516. 
In  General,  516. 
According  to  Area,  518. 
According  to  Frontage,  518. 
With  Regard  to  Special  Benefits,  519. 
On  Property  Depreciated  by  the  Improvement,  521. 
Taxing  District  in  Legislative  Discretion,  521. 

(7)  Assessments  According  to  Laws  Enacted  After  Improvements 
Made,  521. 

(8)  New  Assessment  in  Lieu  of  Prior  Illegal  Assessment,  521. 
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($)  Members  of  Assessing  Board  Oivners  of  Property \  52a. 
fio)  Discrimination  Against  Nonresident  Owners,  522. 
l\i)  Validity  of  Bonds  Issued  to  Pay  Cost,  522. 

[12)  Imposing  Personal  Liability,  522. 

[13)  Estoppel  of  Petitioners  to  Set  up  Illegality,  52a. 
w.  Notice  and  Opportunity  to  Be  Heard,  523. 

(1)  In  General,  523. 

(2)  In  Assessments  for  Public  Improvements,  524. 
(a)  In  General,  524. 
(£)  On  Question  of  Benefits,  $24. 

(x,   judicial  Proceeding  Not  Essential,  525. 

(4)  Opportunity  to  Be  Heard  at  Some  Stage  of  Proceedings,  526. 


?$)  Mode  of  Confirming  or  Contesting  Tax,  526. 
(6}  By  Board  of  Revision,  525 
(7)  Sufficiency  of  Notice,  527. 


(a)  In  General,  527. 

(b)  In  Assessments  for  Public  Improvements,  528. 
\c)  Notice  by  Statute,  528. 

{d)  By  Publication  or  Posted  Notices,  529. 
(*)  Notice  of  Decision  with  Right  of  Appeal,  531. 
(/")  Reasonable  Notice  of  Reassessment,  531 
58.  Sundry  Matters  Affecting  Life,  Liberty,  or  Properly,  531. 

a.  Establishment  of  Special  School  District,  531. 

b.  Prohibiting  Establishment  of  Hospitals,    etc.,  in   Certain   City 

Districts,  531. 
c'   Judgment  of  Ultra  Vires  in  Favor  of  County,  532. 

d.  Regulating  Annexation  of  Territory  to  Municipal  Corporation,  532. 

e.  County  Printing,  532. 

/.  Disposition  of  Public  Funds,  532. 

g.  Prohibiting  Transportation  of  Cotton  Seed  by  Night,  532. 
h.  Prohibiting  Receipt  of  Dues  by  Insolvent  Association,  532. 
I*.  Prohibiting  Accepting  Deposit  by  Insolvent  Bank,  533. 
j.  Mechanics*  Lien  Law,  533. 
k.  Requiring  Registration  of  Title %  533. 
/.  Fencing  Grazing  Lands,  53*. 
tot  Construction  of  Drains  on  Lands  of  Others,  534. 
n.  Forfeiture  of  Lands  for  Nontenantry,  534. 
o.  Statutory  Compensation  for  Logs  Drifted  on  Shore,  534. 
/.  Height  of  Billboards,  534. 
q.    Validating  Bonds,  534. 

r.  Recovery  by  Guardian  of  Property  Belonging  to  Nonresident,  535. 
s.  Regulating  the  Taking  of  Ice,  535. 
U  Summary  Sale  of  Property  of  Trespassers,  535. 
v.  Summary  Sale  of  Impounded  Animals,  535. 
v.   Conferring  Jurisdiction    over  Nonresidents  Suing   in  Domestic 

Courts,  535. 
w.   Writ  of  Attachment  on  Failure  to  Pay  Alimony,  536. 
x.  Action  by  Parent  for  Injury  to  Minor  Child,  536. 
y.  Forcible  Abduction  in  Extradition,  536. 
z.  Removal  of  Trustee  by  Appointment  of  Another,  536. 
ai.  Regulation  and  License  of  Employment  Agencies,  536. 
bi.   Collection  of  Penalty  by  Summary  Process,  536. 

X.  Who  May  Invoke  Constitutional  Right,  536. 

1.  In  General,  536. 

2.  Waiver  of  unconstitutionality,  537. 

I.  PBOHtBtTIOH  OH  StAtfc  ACTIO*.—  That  this  amendment  is  a  prohibition 
on  all  state  agencies,  whether  legislative,  judicial,  or  executive,  and  is  not 
directed  against  the  action  of  individuals,  see  under  the  clause  of  this  section 
relating  to  the  privileges  and  immunities  of  citizens,  supra,  p.  392. 
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Xtat  Proem  of  Law. 


II  WH»  CotfSTlTTTTIOHAL  CtTTESTlON  DfVOKED.  —  Tlie  validity  of  a  statute 
ie  drawn  in  question  whenever  the  power  to  enact  it,  as  it  is  by  its  terms  or 
is  made  to  read  by  construction,  is  fairly  open  to  denial,  and  is  denied. 

Miller  v.  Cornwall  R.  Co.,  (1897)  168  U.  S.  132. 


lit  COHSTBUCTIOH  OF  StATB  STATUTES.  —  The  essentials  of  due  process  of 
law  should  be  distinguished  from  matters  which  may  or  may  not  be  essential 
ttAder  th©  terms  of  a  state  assessing  or  taxing  law.  The  two  are  neither  cor- 
relative nor  coterminous.  The  first,  due  process  of  law,  must  be  found  in  the 
State  statute,  and  cannot  be  departed  from  without  violating  the  Constitution 
of  the  United  States.  The  other  depends  on  the  law-making  power  of  the  state, 
juad  as  it  is  solely  the  result  of  such  authority,  may  vary  or  change  as  the 
legislative  will  of  the  state  sees  fit  to  ordain.  It  follows  that,  to  determine  the 
existence  of  the  one,  due  process  of  law  is  the  final  province  of  this  court, 
whilst  the  ascertainment  of  the  other,  that  is,  what  is  merely  essential  under 
the  State  statute,  is  ft  state  question  within  the  final  jurisdiction  of,  courts  of 
last  resort  of  the  several  states. 

Castillo  v.  McConnico,    (1898)    168  U.  S. 


"While  it  is  settled  law  that  this  court 
will  follow  the  construction  put  by  the  state 
Courts  upon  wills  devising  property  situated 
within  the  state,  and  while  it  is  also  true 
that  we  adopt  the  construction  of  its  own 
statutes  by  the  state  courts,  a  question  may 
retnain  whether  the  statute,  as  so  construed, 
imports  a  violation  of  any  of  the  rights  se- 
cured by  applicable  provisions  of  the  Con- 
stitution of  the  United  States."  Orr  v.  Oil- 
man,  (1902)    183  U.  8.  283. 

The  Supreme  Court  of  the  United  States 
will  accept  the  construction  by  a  state  Su- 


preme Court  of  a  state  statute  for  the  con- 
demnation of  land,  that  the  statute  provides 
for  notice  of  the  proceedings  to  be  given  to 
the  owner  of  the  land.  Baltimore  Traction 
Co.  t>.  Baltimore  Belt  R.  Co.,  (1894)  151  U. 
S.   138. 

Upon  reviewing,  by  writ  of  error,  a  judg- 
ment of '  the  highest  court  of  a  state,  the 
Supreme  Court  of  the  United  States  is  not 
bound  by  that  court's  construction  of  a  stat- 
ute of  such  state  when  the  question  is  whether 
the  statute  provides  for  the  notice  required 
to  constitute  due  process  of  law.  Scott  v. 
McNeal,  (1894)   154  U.S.  45. 


IV.   C0BP0BATI0N8   AS   "Pebsons,"  —  Corporations  are  persons  within  the 

deprivation  of  property  without  due 

equal  protection  of  the  law. 

Cas.  No.  7,052;  Central  Pac.  R.  Co.  v.  State 
Board  of  Equalization,   (1882)   60  Cal.  35. 


meaning  of  this  amendment,  forbidding 
process  of  law,  as  well  as  a  denial  of  the 


Covington,  etc.,  Turnpike  Road  Co.  v.  Sand- 
ford,  (1896)  164  U.  S.  592.  See  also  the 
following  eases:  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  (1899)  173  U.  S>  690;  Gulf,  etc.,  R. 
Co.  c.  Ellis,  (1897)  165  U.  S.  154;  Home  Ins. 
Oo.  K  New  York)  (1890)  134  U,  S.  606;  Min- 
neapolis, etc*,  R.  Co.  v.  Beckwith,  (1889) 
lift  U.  8.  28 ;  Missouri  Pac.  ft.  Co.  v.  Mackay, 
(1888)  127\U.  S.  209;  Santa  Clara  County 
I?.  Southern  Pac.  R.  Co.,  (1886)  118  IT.  S. 
&M,  djfitmitp  (1883)  18  Fed.  Rep.  385; 
Singer  Mfg.  Co.  v.  Wright,  (1887)  33  Fed. 
Rep.  124;  Railroad  Tax  Cases,  (1882)  13 
Fed*  Rep*  741  %  San  Mateo  County  t\  Southern 
Pac.  k  Co.,  <1882)  13  Fed,  Rep.  151;  Ham- 
mond bee^  etc.,  Co.  t>.  Best,  (1898)  91  Me. 
481}  Russell  v.  Croy,  (1901)  164  Mo.  69; 
BArgravee  Mills  t\  Harden*  (Sttpm.  Ct.  Tr. 
T.  1898)  26  Misc,  (N.  Y.)  665;  KnoxVille, 
etc.,  R.  Co.  t?.  Harris,  ( 1897 )  99  Tenn.  704 1 
Dagger  ».  Mechanics'*  etc.,  Ins.  Co..  (1895)  95 
Tenn.  250.  But  see  Insurance  Co.  r.  New 
Orleans,  (1870)  1  Woods  (U.  S.)  85,  13  Fed 


Private  corporations  are  persons  within 
the  meaning  of  the  amendment.  Charlotte, 
etc.,  R.  Co.  I?.  Gibbes,  (1892)  142  U.  S.  391; 
Pembina  Consol.  Silver  Min.,  etc.,  Co.  v. 
Pennsylvania,    (1888)    125  U.  S.  189. 

A  railroad  corporation  is  a  person  within 
the  meaning  of  the  Fourteenth  Amendment, 
declaring  that  no  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  Smyth  v. 
Ames,  (1898)  169  U.  S.  518,  affirming  Ames 
v.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep. 
165. 

Foreign  corporations*  —  This  clause  ap- 
plies to  corporations,  whether  domestic  or 
foreign,  the  same  as  individuals.  "The  only 
question  is  as  to  when  is  a  corporation  within 
the  jurisdiction  of  the  state.  If  such  a  cor* 
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poration  comes  into  the  courts  of  a  state 
rightfully  to  have  its  rights  adjudicated,  I 
apprehend  for  that  purpose  it  is  within  the 
jurisdiction  of  the  state."  Black  v.  Cald- 
well, (1897)  83  Fed.  Rep.  885.  See  infra, 
Service  of  Process  —  On  Foreign  Corpora- 
tions, p.  446. 

The  term  "  persons  "  includes  corporations, 
hut  a  corporation  which  is  not  created  under 
authority  of  the  state,  and  which  is  not  carry- 
ing on  business  within  the  state  under  condi- 
tions subjecting  it  to  process  of  the  state 
courts,  is  not  within  the  state's  jurisdiction. 
Hawley  v.  Hurd,  (1900)  72  Vt.  122. 

Requiring  foreign  corporation  to  domesti- 
cate.—  A  state  statute  requiring  a  foreign 
corporation  desiring  to  own  property  or  carry 
on  business  or  to  exercise  any  corporate  fran- 
chise in  that  state,  to  become  a  domestic 
corporation  in  the  state  is  not  repugnant  to 
the  due  process  of  law  clause  of  the  Federal 
Constitution,  although  the  effect  of  domes- 
tication, as  required  by  the  statute,  is  to  take 
away  the  right  of  the  corporation  to  remove 
causes  from  the  state  courts  into  the  federal 
courts  on  the  ground  of  diverse  citizenship. 
Debnam  v.  Southern  Bell  Telephone,  etc.,  Co., 
(1900)  126  N.  Car.  831. 

Conditions  as  to  maintenance  and  defense 
of  actions  by  foreign  corporations.  —  A  stat- 
ute which  provides  that  any  corporation 
created  by  the  laws  of  any  other  state  or  for- 
eign country  which  shall  have  failed  to  desig- 
nate some  resident  person  upon  whom  domes- 
tic process  may  be  served,  and  file  such 
designation  at  the  office  of  the  secretary  of 
state,  shall  not  maintain  or  defend  any  action 
or  proceeding  in  any  of  the  domestic  courts. 


is  not  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States 
as  denying  due  process  of  law  to  foreign 
corporations.  Keystone  Driller  Co.  v.  Su- 
perior Ct.,  (1903)  138  Cal.  738. 

"  Except  in  matters  of  interstate  commerce, 
a  state  may  undoubtedly  prescribe  the  condi- 
tions on  which  a  foreign  corporation  shall  be 
permitted  to  do  business  within  it,  and  may 
include  therein  a  provision  with  regard  to 
the  service  of  process  on  its  agents.  La- 
fayette Ins.  Co.  17.  French,  (1855)  18  How. 
(U.  S.)  404.  Where,  therefore,  a  foreign 
corporation  does  business  in  such  state,  it 
will  be  presumed  to  have  assented  to  these 
terms.  St.  Clair  t>.  Cox,  (1882)  106  U.  S. 
350;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  R. 
Co.,  (1882)  13  Fed.  Rep.  358;  U.  S.  v.  Ameri- 
can Bell  Telephone  Co.,  (1886)  29  Fed.  Rep. 
17;  Berry  v.  Knights  Templars',  etc.,  L.  In- 
demnity Co.,  (1891)  46  Fed.  Rep.  439.  But 
it  is  essential  in  every  case  in  which  per- 
sonal jurisdiction  over  such  a  corporation 
is  claimed,  that  there  shall  have  been  an  ac- 
tual and  substantial  transacting  of  business 
by  it  within  the  state,  and  the  process  by 
which  jurisdiction  is  sought  to  be  obtained 
must  have  been  served  on  one  who  is  truly 
representative  of  the  corporation.  St.  Clair 
v.  Cox,  (1882)  106  U.  S.  350;  Fitzgerald,  etc., 
Constr.  Co,  t>.  Fitzgerald,  (1890)  137  U.  S. 
98;  Mexican  Cent.  R.  Co.  v.  Pinkney,  (1893) 
149  U.  S.  194;  Goldey  v.  Morning  News, 
(1895)  156  U.  S.  518;  Barrow  Steamship  Co. 
u.  Kane,  (1898)  170  U.  S.  100;  U.  S.  t>. 
American  Bell  Telephone  Co.,  (1886)  29  Fed. 
Rep.  17;  St.  Louis  Wire  Mill  Co.  v.  Consoli- 
dated Barb- Wire  Co.,  (1887)  32  Fed.  Rep. 
802."  Frawley  p.  Pennsylvania  Casualty  Co., 
(1903)   124  Fed.  Rep.  262. 


V.  "  DEPRIVATION."  —  The  Constitution  contains  no  definition  of  the  word 
"  deprivation."  To  determine  its  signification,  therefore,  it  is  necessary  to 
ascertain  the  effect  which  usage  has  given  it  when  employed  in  the  same  or 
any  like  connection. 

Munn  v.  Illinois,  (1876)  94  U.  S.  123,  affirming  (1873)  69  111.  80. 

VI  Nature  ahd  Ihcidehts  of  Dim  Process  of  Law  —  1.  In  General  — 

Law,  in  its  regular  course  of  administration  through  courts  of  justice,  is  dufc 
process,  and  when  secured  by  the  law  of  the  state,  the  constitutional  requisite 
is  satisfied.  And  due  process  is  so  secured  by  laws  operating  on  all  alike,  and 
not  subjecting  the  individual  to  the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established  principles  of  private  right  and 
distributive  justice. 


Caldwell  v.  Texas,  (1891)  137  U.  S.  697. 
flee  also  Duncan  v.  Missouri,  (1894)  152  U. 
S.  382;  Giozza  v.  Tiernan,  (1893)  148  U.  S. 
662;  Leeper  v.  Texas,  (1891)  139  U.  S.  467. 
And  see  also  throughout  the  notes  under 
State  Action  Affecting  Life,  Liberty,  or  Prop- 
erty, infra,  p.  429. 

While  this  provision  of  the  amendment  is 
new  in  the  Constitution  of  the  United  States, 


as  a  limitation  upon  the  powers  of  the  states, 
it  is  old  as  a  principle  of  civilized  govern- 
ment. It  is  found  in  Magna  Charta,  and,  in 
substance  if  not  in  form,  in  nearly  or  quite 
all  the  constitutions  that  have  been  from  time 
to  time  adopted  by  the  several  states  of  the 
Union.  By  the  Fifth  Amendment,  it  was  in- 
troduced into  the  Constitution  of  the  United 
States,  aa  a  limitation  upon  the  powers  of 
the  national  government,  and  by  the  Four- 
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teenth,  as  a  guaranty  against  any  encroach- 
ment  upon  an  acknowledged  right  of  citizen- 
ship by  the  legislatures  of  the  states.  Munn 
v.  Illinois,  (1876)  94  U.  S.  123,  affirming 
(1873)  60  111.  80. 

The  meaning  of  "law,"  as  used  in  the 
Constitution,  "  is  the  common  law  that  had 
come  down  to  us  from  our  forefathers,  as  it 
existed  and  was  understood  and  administered 
when  that  instrument  was  framed  and 
adopted.  The  framers  of  the  Constitution, 
and  the  people  who  adopted  it,  appreciated 
the  protection  afforded  to  life,  liberty,  prop- 
erty, and  privileges,  by  the  common  law,  and 
determined  to  perpetuate  that  protection  by 
making  its  benign  provisions  in  this  respect 
the  cornerstone  principle  of  the  fundamenta.1 
law."    State  v.  Doherty,   (1872)   60  Me.  504. 

This  clause  is  intended  solely  to  prevent 
the  arbitrary  transfer  of  property  from  citi- 
zen to  citizen  without  legal  adjudication  or 
process.  Charge  to  Grand  Jury,  (1875)  30 
Fed.  Cas.  No.  18,260. 

Due  process  of  law  means  a  course  of  legal 
proceeding,  according  to  those  rules  and  prin- 
ciples which  have  t>een  established  in  our 
systems  of  jurisprudence,  for  the  protection 
and  enforcement  of  private  and  personal 
rights.  Ex  p.  Strieker,  (1901)  109  Fed.  Rep. 
150. 

The  Fact  that  a  Eemedy  Is  Speedy  does  not  make  a  failure  of  due  process  of  law 
when  it  can  only  be  enforced  by  means  of  orderly  proceedings  in  a  court  of 
competent  jurisdiction,  in  accordance  with  rules  and  forms  established  for  the 
protection  of  the  rights  of  the  parties. 

Kennard  v.  Louisiana,  (1875)  92  U.  S.  483. 

2.  Synonymous  with  "Law  of  the  Land."  —  In  England  the  requirement  of 
due  process  of  law,  in  cases  where  life,  liberty,  and  property  were  affected, 
was  originally  designed  to  secure  the  subject  against  the  arbitrary  action  of 
the  crown,  and  to  place  him  under  the  protection  of  the  law.  The  words  were 
held  to  be  the  equivalent  of  "  law  of  the  land."  And  a  similar  purpose  must 
be  ascribed  to  them  when  applied  to  a  legislative  body  in  this  country ;  that  is, 
that  they  are  intended,  in  addition  to  other  guaranties  of  private  rights,  to  give 
increased  •security  against  the  arbitrary  deprivation  of  life  or  liberty,  and  tlra 
arbitrary  spoliation  of  property. 


Whether  a  mode  of  criminal  procedure  pre- 
scribed by  a  state  statute  is  due  process  of 
law,  depends  upon  the  question  whether  it 
is  in  substantial  accord  with  the  law  and 
usage  in  England  before  the  declaration  of 
independence,  and  in  this  country  since  it 
became  a  nation,  in  similar  cases.  Lowe  v. 
Kansas,  (1896)   163  U.  S.  85. 

Due  process  of  law  in  a  criminal  case  re- 
quires a  law  describing  the  offense.  The 
offense  must  be  described  in  an  accusation. 
The  accused  must  be  given  his  day  in  court. 
His  trial  must  proceed  according  to  estab- 
lished procedure,  consisting  of  rules  of  plead- 
ing and  practice.  The  admission  of  evidence 
for  and  against  him  must  be  according  to 
established  rules,  and  he  must  be  convicted 
by  the  judgment  of  a  competent  court,  and 
the  punishment  authorized  by  law.  The  defi- 
nition of  the  offense,  and  the  authority  for 
every  step  in  the  trial,  must  be  found  in  the 
law  of  the  land.  Nothing  essential  can  ema- 
nate from  arbitrary  power.  The  rights  of 
the  defendant  and  the  duty  of  the  court  are 
equally  under  the  finger  of  the  law.  But  the 
law  defining  the  crime,  the  rules  of  evidence, 
or  the  procedure,  may  be  changed  by  compe- 
tent authority,  constitutional  authority,  or 
common  law.  State  v.  Bates,  (1896)  14  Utah 
300. 


Missouri  Pac.  R.  Co.  v.  Humes,  (1885)  115 
U.  S.  519. 

"'Due  process  of  law'  and  'law  of  the 
land'  mean  one  and  the  same  thing,  and 
mean  that  one  shall  hold  his  life,  liberty,  and 
property  under  the  protection  of  the  general 
rules  which  govern  society;  and  the  assess- 
ment and  collection  of  taxes,  and  the  hearing 
of  property  owners  with  reference  thereto  are, 
from  necessity,  summary  proceedings."  Cleve- 
land, etc.,  R.  Co.  v.  Backus,  (1892)  133  Ind. 
513.  See  also  Knoxville,  etc.,  R.  Co.  v.  Har- 
ris, (1897)   99  Tenn.  704. 

Law .  of  the  land  in  each  state.  —  Due 
process  of  law  in  this  clause  refers  to  that 
law  of  the  land  in  each  state  which  derives 


its  authority  from  the  inherent  and  reserved 
powers  of  the  state,  exerted  within  the  limits 
of  those  fundamental  principles  of  liberty 
and  justice  which  lie  at  the  base  of  all  our 
civil  and  political  institutions,  and  the  great- 
est security  for  which  resides  in  the  right 
of  the  people  to  make  their  own  laws,  and 
alter  them  at  their  pleasure.  Hurtado  v. 
California,  (1884)  110  U.  S.  535. 

Due  process  of  law  is  process  due  according 
to  the  law  of  the  land.  This  process  in  the 
United  States  is  regulated  by  the  law  of  the 
stnte.  The  power  of  the  federal  court  over 
that  law  is  only  to  determine  whether  it  is  in 
conflict  with  the  supreme  law  of  the  land; 
that  is  to  say,  with  the  Constitution  and  laws 
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of  the  United  States  made  in  pursuance 
thereof,  or  with  any  treaty  made  under  the 
authority  of  the  United  States.  Walker  v. 
Sauvinet,  (1875)  92  U.  S.  92. 

"  It  is  a  distinct  provision  from  that  which 
protects  the  right  of  trial  by  jury,  and  is 
usually  declared  as  an  alternative*  as  in  Magna 
Charta —  nisi  per  legale  judicium  parium 
Buorum,  vet  per  legem  terra*.'  It  would  be 
difficult,  perhaps  impossible,  to  find  in  the 
reports  a  definition  of  the  terms  '  law  of  the 
land/  or  'due  process  of  law/  which  is  ac- 
curate, complete,  and  appropriate  under  all 
circumstances.  The  peculiar  necessities  which 
call  for  the  action  of  an  officer,  and  whether 
a  power  was  exercised  in  the  same  manner 
prior  to  the  adoption  of  the  Constitution, 
without  being  regarded  a  violation  of  the 
principles  of  Magna  Charta,  may  be  con- 
sidered; and  if  it  be  found  that  like  proceed- 
ings have  always  been  recognized  as  consti- 
tutional in  England  and  this  country,  and  if 
the  person  who  is  subjected  to  them  is  ac- 
corded every  reasonable  opportunity  to  de- 
fend his  individual  rights  which  the  nature 
of  the  case  will  admit  —  the  case  being  one 
in  which  the  end  sought  to  be  attained  is 
lawful  —  a  statute  cannot  be  said  to  deprive 
ft  party  of  the  benefits  of  due  process  of  law." 
Ex  p.  Ah  Fook,  (1874)  49  Cal.  406. 

"Mr.  Webster,  in  Dartmouth  College  ▼. 
Woodward,  (1819)  4  Wheat.  (U.  S.)  518,  de- 
fined '  the  law  of  the  land/  which  is  but 
another  expression  for  '  due  process  of  law/ 
thus:  '  By  the  law  of  the  land  is  most  clearly 
intended  the  general  law  —  a  law  which 
hears  before  it  condemns;  which  proceeds 
upon    inquiry,    and    renders    judgment   only 

3.  That  Which  Is  Appropriate  to  the  Particular  Case.  —  By  "  due  process  of 
law  "  is  meant  one  which,  following  the  forms  of  law,  is  appropriate  to  the  case, 
and  just  to  the  parties  to  be  affected.  It  must  be  pursued  in  the  ordinary  mode 
prescribed  by  the  law;  it  must  be  adapted  to  the  end  to  be  attained;  and 
wherever  it  is  necessary  for  the  protection  of  the  parties,  it  must  give  them 
an  opportunity  to  be  heard  respecting  the  justice  of  the  judgment  sought  The 
clause  in  question  means,  therefore,  that  there  can  be  no  proceeding  against 
life,  liberty,  or  property  which  may  result  in  the  deprivation  of  either,  without 
the  observance  of  those  general  rules  established  in  our  system  of  jurisprudence 
for  the  security  of  private  rights. 

Hagar  v.  Reclamation  Dist.  No.  108, 
(1884)  111  U.  S.  708,  affirming  Reclamation 
Dist.  No.  108  v.  Hagar,  (1880)  4  Fed.  Rep. 
366. 


after  trial.  The  meaning  Ib  that  every  cltteen 
should  hold  his  life,  liberty,  and  property 
and  immunities  under  the  protection  of  the 
general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  6f 
enactment  is  not,  therefore,  to  be  considered 
the  law  of  the  land.  If  this  were  so,  note  of 
attainder)  bills  of  pains  and  penalties,  acta 
of  confiscation,  acts  reversing  judgmental  eild 
acts  directly  transferring  one  man's  estate  to 
another,  legislative  judgments,  decrees,  And 
forfeitures  in  all  possible  forms  would  be 
the  law  of  the  land.  8uch  a  strange  con- 
struction would  render  constitutional  pro- 
visions of  the  highest  importance  completely 
inoperative  and  void.  It  would  tend  directly 
to  establish  the  union  of  all  powers  in  the 
legislature/  Mr.  Cooler  thinks  that  this 
definition  of  Mr.  Webster  is  quite  accurate 
as  applied  to  the  judicial  department  of  the 
government,  but  probably  is  not  broad  enough 
as  applied  to  all  the  departments,  and  ex- 
presses the  opinion  that  the  definition*  Of 
Judge  Johnson  in  the  case  of  Columbia  Bank 
r.  Okely,  (1810)  4  Wheat  (U.  &)  23o\  aa 
more  comprehensive  and  more  accuraie.  Jus- 
tice Johnson  says :  '  As  to  the  words  of  Magna 
Charta  incorporated  into  the  Constitution  of 
Maryland^  after  volumes  spoken  and  written 
with  a  view  to  thetr  exposition*  the  good 
sense  of  mankind  has  at  length  settled  down 
to  this:  that  they  were  intended  to  secure 
the  individual  from  the  arbitrary  OcerOlse  of 
the  powers  of  government  unrestrained  by 
the  established  principled,  of  private  fight  and 
distributive  justice.'  4  HoOver  v>  M'Chesney, 
(1897)  81  Fed.  Hep.  480.  See  also  Meyers 
0.  Shields,  (1804)   61  Fed.  Rep.  718. 


"In  judging  what  is  'due  process  of  law,' 
respect  must  be  had  to  the  cause  and  object 
of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain,  or  the 
power  of  assessment  for  local  improvements, 
or  none  of  these:  and  if  found  to  be  suitable 
or  admissible  in  the  Special  case,  it  will  be 
adjudged  to  be  '  due  process  of  law;  *  but  if 
found  to  be  arbitrary,  oppressive,  and  unjust, 
it  may  be  declared  to  be  not  '  due  process  of 
law."  Davidson  v.  New  Orleans,  (1877)  90 
U.  S.  107. 


Due  process  of  law  means  in  each  partice- 
lar  case  such  an  exertion  of  the  powers  of 
government  as  the  Settled  Maxim!  Of  law 
permit  and  sanction,  and  Under  such  Safe- 
guards for  the  protection  of  individual  rights 
aB  those  maxims  prescribe  for  the  class  of 
cases  to  which  the  one  in  question  belongs. 
Property  cannot  be  condemned  fend  confiscated 
for  violation  of  the  inspection  laws  or  police 
regulations  of  a  state  except  Upon  a  judicial 
hearing  and  trial,  where  the  owner  b*  person 
in  charge  of  the  property  has  notice  Sid 
opportunity  to  be  heard.  Armour  Packing 
Co.  r.  Snyder,  (1897)   84  Fed.  Rep*  130. 

Adapted  to  the  end  to  be  attained  — By 
due  process  is  meant  otte  Which,  following 
426  Volume  DL 


Amtntotnt  XIV.,  m,  1.  CONSTITUTION.  tat  Tt«m  of  Xaw. 

the  forms  of  law,  Is  appropriate  to  the  case,  party  to  be  affected  ah  opportunity  of  being 

and  just  to  the  parties  to  be  affected.     It  heard  respecting  the  justice  of  the  judgment 

must  be  pursued  in  the  ordinary  mode  pre-  sought.    Railroad  Tax  Cases,  (1882)   13  Fed. 

scribed  by  the  law;  it  must  be  adapted  to  the  Hep.  751. 
end  to  be  attained;  and  it  must  give  to  the 

4.  Hot  Necessarily  Judicial  Proceis,  —  Due  process  is  not  necessarily  judicial 
process.  There  is  no  provision  in  the  Federal  Constitution  which  forbids  a 
state  from  granting  to  a  tribunal,  whether  called  a  court  or  a  board  of 
registration,  the  final  determination  of  a  legal  question. 

Reetz  v.  Michigan,   (1903)    188  tj.  S.  50?.  of  Which  the  government  Is  carried  on,  and 

See  also   Palmer  v.   McMahon,    (1890)    133  the  order   of   society   maintained,   is   purely 

U.  8.  663.  executive  or,  administrative,  which  is  as  much 

n„«  „™^«o  «*  i*«,  j«  «A«.  MftA*..arii«  4«  due   process   of   law   as   is   judicial   process. 

5.  Ascertained  by  Process  of  Judicial  Inclusion  and  Exclusion.  —  The  meaning 

of  the  term  "  due  process  of  law  "  should  be  ascertained  by  the  actual  process 

of  judicial  inclusion  or  exclusion,  as  the  cases  presented  for  decision  require, 

-with  the  reasoning  on  which  such  decisions  shall  be  founded.    "  As  contributing 

to  some  extent  to  this  mode  of  determining  what  class  of  cases  do  not  fall 

within  its  provision,  we  lay  down  the  following  proposition,  as  applicable  to* 

the  case  before  us :    That  whenever  by  the  laws  of  a  state,  or  by  state  authority, 

a  tax,  assessment,  servitude,  or  other  burden  is  imposed  upon  property  for 

the  public  use,  whether  it  be  for  the  whole  state  or  of  some  more  limited 

portion  of  the  community,  and  those  laws  provide  for  a  mode  of  confirming 

or  contesting  the  charge  thus  imposed,  in  the  ordinary  courts  of  justice,  with 

such  notice  to  the  person  or  such  proceeding  in  regard  1*  the  property  as  is 

appropriate  to  the  nature  of  the  case,  the  judgment  in  such  proceedings  cannot 

be  said  to  deprive  the  owner  of  his  property  without  dtie  process  of  law, 

however  obnoxious  it  may  be  to  other  objections." 

Davidson  v.  New  Orleans,  (187?)  96  U.  S.  104.  See  also  Kentucky  ft.  Tax  Cases,  (1885) 
115  U.  S.  330. 

6.  By  Reference  to  Fifth  Amendment.  —  The  Fourteenth  Amendment  legit- 
imately operates  to  extend  to  the  citizens  and  residents  of  the  states  the  same 
protection  against  arbitrary  state  legislation,  affecting  life,  liberty,  and  prop- 
erty, as  is  offered  by  the  Fifth  Amendment  against  similar  legislation  by 
Congress ;  but  the  federal  courts  ought  not  to  interfere  when  what  is  complained 
of  amounts  to  the  enforcement  of  the  laws  of  a  state  applicable  to  all  persons 
in  like  circumstances  and  conditions,  and  the  federal  courts  should  not  interfere 
tmless  there  is  some  abuse  of  law  amounting  to  confiscation  of  property  or 
deprivation  of  personal  rights. 

tlibfeen  v.  Smith,    (1903)    191   U.  S.  325*      federal   government  in   the  similar  exercise 
See  also  Cory  v.  Carter,  (1874)  48  Ind.  327.       of  power  by  the  Fifth  Amendment.     French 

Whether  or  not  the  legal  Import  of  the  **>*»*  AsPha,t  Pav-  Co-'  <1901>  181  U"  S" 
phrase  "  due  process  of  law  '*  is  the  same  in 

this  as  in  the  Fifth  Amendment,  it  cannot  Perpetuation   of   grand   jury.  — When    the 

be  supposed  that  by  this  amendment  it  was  phrase  "  due  process  of  law  "  was  employed 

intended  to  impose  on  the  stated,  when  exer-  in  this  amendment  to  illustrate  the  action 

cising   their   powers   of   taxation,   any   more  of  a  state,  it  was  used  in  the  same  sense  and 

rigid  or  strict  curb  than  that  imposed  on  the  with  no  greater  extent  than  the  same  phrase 
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in  the  Fifth  Amendment;  and  if,  in  the  adop-  embodied,  as  did  the  Fifth  Amendment,  ex- 

tion  of  this  amendment,  it  had  been  part  of  press  declarations  to  that  effect.    Hurtado  v. 

its  purpose  to  perpetuate  the  institution  of  California,  (1884)   110  U.  8.  535. 
the  grand  jury  in  all  the  states,  it  would  have 

May  Enquire  Diflemt  Constructions  and  Applieations.  —  While  the  language  of  the 
Fifth  Amendment  and  this  is  the  same,  yet  as  they  were  engrafted  upon  the 
Constitution  at  different  times  and  in  widely  different  circumstances  of  our 
national  life,  it  may  be  that  questions  may  arise  in  which  different  constructions 
and  applications  of  their  provisions  may  be  proper. 

French  v.  Barber  Asphalt  Pay.  Co.,  (1901)  181  U.  8.  328. 

TEL  XiAraro  or  Liberty  —  1.  In  General,  —  The  liberty  secured  by  the 
Constitution  of  the  United  States  to  every  person  within  its  jurisdiction  does 
not  import  an  absolute  right  in  each  person  to  be,  at  all  times  and  in  all  cir- 
cumstances, wholly  freed  from  restraint.  There  are  manifold  restraints  to 
which  every  person  is  necessarily  subject  for  the  common  good.  On  any  other 
basis  organized  society  could  not  exist  with  safety  to  its  members.  Society 
based  on  the  rule  that  each  one  is  a  law  unto  himself  would  soon  be  confronted 
with  disorder  and  anarchy.  Real  liberty  for  all  could  not  exist  under  the 
operation  of  a  principle  which  recognizes  the  right  of  each  individual  person 
to  use  his  own,  whether  in  respect  of  his  person  or  his  property,  regardless  of 
the  injury  that  may  be  done  to  others. 

Jacobson  v.  Massachusetts,   (1905)   197  U.  term    is    deemed    to   embrace    the    right    of 

S.  26.     See  also  People  v.  Gillson,    (1888)  the  citizen  to  be  free  in  the  enjoyment  of 

109  N.  Y.  398;   People  v.  Marx,   (1885)    99  all  his  faculties;  to  be  free  to  use  them  in 

N.  Y.  377,  reversing  (1885)  35  Hun  (N.  Y.)  all  lawful  ways;  to  live  and  work  where  he 

528;  State  v.  Scougal,  41892)  3  S.  Dak.  72;  will;    to  earn  his  livelihood  by  any  lawful 

Yung  v.  Com.,   (1903)    101  Va.  862,  and  see  calling;  to  pursue  any  livelihood  or  avocation, 

also  throughout  the  notes  under  State  Action  and  for  that  purpose  to  enter  into  all  con- 

Affecting  Life,  Liberty,  or  Property,  infra,  p.  tracts  which  may  be  proper,  necessary,  and 

429.  essential  to  his  carrying  out  to  a  successful 

"The   liberty   mentioned    in    that   amend-  conclusion    the   purposes   above   mentioned." 

ment  means  not  only  the  right  of  the  citizen  AUgeyer  v.  Louisiana,  (1897)   165  U.  S.  589. 

to  be  free  from  the  mere  physical  restraint  See  also  U.  S.  v.  Sweeney,    (1899)    95  Fed. 

of  his  person,  as  by  incarceration,  but  the  Rep.  434. 

2.  Bight  to  Contract.  —  The  general  right  to  make  a  contract  in  relation  to 
his  business  is  part  of  the  liberty  of  the  individual  protected  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

Lochner  v.  New  York,  (1905)  198  LL  gj,  53.  the  provisions  of  the  Act,  is  a  plain  violation 
See  also  throughout  the  notes  under  this  of  this  amendment.  Kuhn  v.  Detroit,  (1888) 
clause  of  the  Constitution.  70  Mich.  534. 

The  right  to  contract  a  debt  or  other  per-  Limited  by  the  police  power. —  "  Inasmuch 

sonal  obligation  is  included  in  the  right  to  as  the  right  to  contract  is  not  absolute  in 

liberty,  and  the  right  to  contract  a  debt,  or  respect  to  every  matter,  but  may  be  subjected 

to  enter  into  a  bond  or  other  writing  obliga-  to  the  restraints  demanded  by  the  safety  and 

tory,  is  also  a  right  of  property.    A  Michigan  welfare  of  the  state  and  its  inhabitants,  the 

statute    which    prohibits    from    going   on    a  police  power  of  the  state  may,  within  defined 

liquor    dealer's    bond    one    who    is    engaged,  limitations,  extend  over  corporations  outside 

either  as  principal,  agent,  or  servant,  in  the  of   and   regardless   of   the   power   to   amend 

sale  of  any  liquors  mentioned  in  the  Act,  or  charters."     Knoxville  Iron  Co.  v.  Harbison, 

is  surety  upon  any  other  bond  required  by  .  (1901)   183  U.  S.  22. 

VUL  Bight  to  Sue. —  A  right  of  action  which  springs  from  contract  is 
property  within  the  protection  of  this  amendment 
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Lamb  r.  Powder  River  Live  Stock  Co.,  (C. 
G.  A.  1004)   132  Fed.  Rep.  439. 

A  statute  forbidding  creditors  to  send  any 
claim  out  of  the  state  for  the  purpose  of 
bringing  suit  thereon  to  subject  the  wages  of 
a  resident  of  the  state  to  the  payment  thereof 
is  unconstitutional  in  that  it  takes  away 
without  due  process  of  law  the  right  to  bring 
suit,  which  is  essential  to  the  right  of  prop- 
erty.    In  re  Flukes,  (1900)  157  Mo.  125. 

Unreasonable  limitation  of  right  to  sue 
Tillage  for  personal  injuries.  —  A  statute  ap- 
plicable to  a  certain  village  providing  that 
"no  action  against  said  village  for  damages 
for  personal  injuries  alleged  to  have  been 


sustained  by  reason  of  negligence  of  such  vil- 
lage or  of  any  departments,  board,  officer, 
agent,  or  employee  thereof,  shall  be  main- 
tained unless  the  same  shall  be  commenced 
within  one  year  after  the  cause  of  action 
therefor  shall  have  accrued,  nor  unless  notice 
of  intention  to  commence  such  action  and  of 
the  precise  time  and  place  at  which  the  in- 
juries were  received  shall  have  been  tiled 
with  the  clerk  of  the  village  within  .forty- 
eight  hours  after  such  cause  of  action  shall 
have  accrued,"  etc.,  was  held  to  be  uncon- 
stitutional as  depriving  the  injured  person 
of  property  without  due  process  of  law. 
Barry  v.  Port  Jervis,  <1901)  64  N.  Y.  App. 
Div.  268. 


DL  Stats  Actioh  Affecting  Life,  Libebty,  oe  Property  —  1.  Exercise  of 

Police  Power.  —  The  inhibition  upon  the  deprivation  of  property  without  due 

proee89  of  law  is  not  violated  by  the  legitimate  exercise  of  legislative  power 

in  securing  the  public  safety,  health,  and  morals. 

no  different  or  higher  punishment  shall  be 
imposed  upon  one  than  is  imposed  upon  all 
for  like  offenses.  But  it  was  not  designed  to 
interfere  with  the  power  of  the  state  to  pro- 
tect the  lives,  liberties,  and  property  of  its 
citizens,  and  to  promote  their  health,  peace, 
morals,  education,  and  good  order.  In  re 
Kemmler,   (1890)    136  U.  S.  448. 

Must  be  reasonable.  —  Laws  enacted  in  the 
exercise  of  the  police  power,  however,  whether 
by  a  municipal  corporation  acting  in  pursu- 
ance of  the  laws  of  a  state,  or  by  a  state 
itself,  must  be  reasonable,  and  are  always 
subject  to  the  provisions  of  both  the  federal 
and  state  constitutions,  and  they  are  always 
subject  to  judicial  scrutiny.  In  re  Wilshire, 
(1900)    103  Fed.  Rep.  622. 

Regulations  of  electric  wires  and  cables. — 
New  York  statutes  enacted,  in  effect,  that  all 
electric  wires  and  cables  in  any  city  having 
a  population  of  500,000  or  over  should  be 
placed  under  the  surface  of  the  streets,  and 
the  persons  controlling  the  same  should  by 
a  specified  date  have  the  same  removed  from 
the  surface;  and  the  local  governments  of 
such  cities  were  authorized  to  remove  such 
wires  and  cables  wherever  found  above  ground 
in  case  the  owner  failed  to  comply  with  the 
provisions  of  the  Act.  A  subsequent  statute 
created  a  board  of  commissioners  of  electrical 
subways  for  such  cities.  The  commissioners 
entered  into  a  contract  with  a  subway  com- 
pany to  lay  subways  in  the  city  of  New 
York  for  the  use  of  all  the  electrical  com- 
panies when  furnished  with  plans  and  speci- 
fications therefor  by  the  commissioners. 
This  contract  authorized  the  subway  company 
to  charge  a  rental  for  the  use  of  the  subways, 
and  contained  provisions  reserving  such  a 
control  in  the  commissioners  over  them  as 
was  calculated  to  secure  to  all  companies  de- 
siring to  use  them  reasonable  facilities  and 
protection.  The  contract  was  ratified  by  the 
legislature.  The  property  rights  of  a  tele- 
graph company  and  companies  owning  elec- 
tric wires  were  held  not  to  be  confiscated  by 
depriving  them  of  their  easements  for  the 
benefit  of  the  subway  company,  but  the  legis- 


New  York,  etc.,  R.  Co.  v.  Bristol,  (1894) 
151  U.  S.  567. 

44  The  Fourteenth  Amendment  undoubtedly 
forbids  any  arbitrary  deprivation  of  life,  lib- 
erty, or  property,  and  in  the  administration 
of  criminal  justice  requires  that  no  different 
or  higher  punishment  shall  be  imposed  on  one 
than  is  imposed  on  all  for  like  offenses;  but 
it  was  not  designed  to  interfere  with  the 
power  of  a  state  to  protect  the  lives,  liberty, 
and  property  of  its  citizens;  nor  with  the 
exercise  of  that  power  in  the  adjudications 
of  the  courts  of  a  state  in  administering  the 
process  provided  by  the  law  of  the  state." 
In  re  Converse,  (1891)  137  U.  S.  631,  affirm- 
ing (1890)  42  Fed.  Rep.  217. 

If  the  laws  enacted  by  a  state  be  within 
the  legitimate  sphere  of  legislative  power, 
and  their  enforcement  be  attended  with  the 
observance  of  those  general  rules  which  our 
system  of  jurisprudence  prescribed  for  the 
security  of  private  rights,  the  harshness,  in- 
justice, and  oppressive  character  of  such  laws 
will  not  invalidate  them  as  affecting  life,  lib- 
erty, or  property  without  due  process  of  law. 
Missouri  Pac.  R.  Co.  v.  Humes,  (1885)  115 
U.  8.  520. 

As  due  process  of  law  in  the  Fifth  Amend- 
ment referred  to  that  law  of  the  land  which 
derives  its  authority  from  the  legislative 
powers  conferred  on  Congress  by  the  Consti- 
tution of  the  United  States,  exercised  within 
the  limits  therein  prescribed,  and  interpreted 
according  to  the  principles  of  the  common 
law,  so,  in  the  Fourteenth  Amendment,  the 
same  words  refer  to  that  law  of  the  land  in 
each  state,  which  derives  its  authority  from 
the  inherent  and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  funda- 
mental principles  of  liberty  and  justice  which 
lie  at  tne  base  of  all  our  civil  and  political 
institutions.  Undoubtedly  the  amendment 
forbids  any  arbitrary  deprivation  of  life,  lib- 
erty, or  property,  and  secures  equal  protec- 
tion to  all  under  like  circumstances  in  the 
enjoyment  of  their  rights;  and,  in  the  admin- 
oration  of  criminal  justice,  requires  that 
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lation  waa  an  exercise  of  the  police  power. 
Western  Union  Tel.  Co,  v.  New  York,  (1889) 
38  Fed.  Rep.  555. 

A  municipal  ordinance  which  prohibits  the 
suspension  of  electric  wires  over  or  upon  the 
roofs  of  buildings  is  a  valid  ordinance,  passed 
within  the  legitimate  police  powers  of  the 
city,  when  it  is  shown  that  the  stretching 
of  the  wires  over  buildings  in  the  manner 
practiced  is  extremely  dangerous,  both  as 
being  liable  to  originate  fires,  and  as  ob- 
structing the  extinguishment  of  fires  other- 
wise originated.  Electric  Imp.  Co.  v.  San 
Francisco,   (1801)   45  Fed.  Hep.  594. 

Removal  of  poles  and  wires  to  another 
street.  —  A  municipal  corporation  gave  its 
consent  to  the  original  construction  of  a  tele- 
phone system  along  a  certain  street.  An  or- 
dinance requiring  the  removal  of  the  tele- 
phone poles  and  wires  from  that  street  to  a 
less  frequented  alley,  for  the  reason  that  the 
telephone  company  has  accumulated  wires  to 
such  an  extent  as  to  endanger  the  life  and 
safety  of  the  citizens  of  the  city,  does  not  de- 
prive the  telephone  company  of  property  with- 
out due  process  of  law.  If  tnere  was  any 
vested  right  in  the  privilege  which  waa  ac- 
corded by  the  city  to  construct  and  maintain 
telephone  lines  in  the  streets,  it  is  a  privilege 
which  must  continue  in  subordination  to  the 
strictly  legislative  action  of  the  city  which  it 
exercises  in  respect  to  the  matters  delegated 
to  it  by  the  legislature  for  the  public  wel- 
fare. Michigan  Telephone  Co.  v.  Charlotte, 
(1899)   93  Fed.  Rep.  12. 

Regulation  of  use  of  highways.  —  Where 
the  city  council  of  a  city  is  authorize^  by 
statute  to  regulate  the  use  of  streets  and  pre- 
vent obstructions  being  placed  thereon,  it 
may,  by  ordinance,  .prohibit  the  moving  of 
buildings  into  and  upon  any  of  its  highways 
without  permission,  and  may  designate  an 
officer  or  committee  to  grant  permission,  upon 
application  therefor,  on  proper  occasions. 
Such  an  ordinance  comes  within  the  police 
power  of  the  state,  and  does  not  deprive  the 
citizen  of  his  '*  property  without  due  process 
of  law,"  in  violation  of  section  1,  Art.  XIV. 
of  the  amendments  to  the  Constitution  of  the 
United  States.  Eureka  City  v.  Wilson, 
(1897)    15  Utah  53. 

Prescribing  limits  for  residence  of  prosti- 
tutes.—  A  municipal  ordinance  declaring  it 
to  be  unlawful  for  any  public  prostitute  or 
woman  notoriously  abandoned  to  lewdness  to 
dwell  in  any  place  without  the  prescribed 
limits,  does  not  deprive  one  who  may  own 
or  occupy  property  in  or  adjacent  to  the  pre- 
scribed limits,  whether  occupied  as  a  resi- 
dence or  for  other  purposes,  of  a  constiUh 
tional  right.  L'Hote  v.  New  Orleans,  (1900) 
177  U.  S.  596,  wherein  the  court  said:  "It 
has  been  often  said  that  the  police  power  was 


not  by  the  Federal  Constitution  transferred 
to  the  nation,  but  was  reserved  to  the  states, 
and  that  upon  them  rests  the  duty  of  so 
exercising  it  as  to  protect  the  public  health 
and  morals.  While,  of  course,  that  power 
cannot  be  exercised  by  the  states  in  any  way 
to  infringe  upon  the  powers  expressly  granted 
to  Congress,  yet  until  there  is  some  invasion 
of  congressional  power  or  of  private  rights 
secured  by  the  Constitution  of  the  United 
States,  the  action  of  the  states  in  this  respect 
is  beyond  question  in  the  oourta  of  the 
nation." 

Granting  exclusive  right  to  remove  de*4 
animals.  —  A  municipal  ordinance  granting 
an  exclusive  right  and  privilege  to  a  certain 
person  or  his  assigns  of  removing  from  the 
city  limits  all  carcasses  of  puoh  dead  ani- 
mals, not  slain  for  human  food,  as  ,shall  not 
be  removed  and  so  disposed  of  as  not  in  any 
manner  to  become  a  nuisance,  within  twelve 
hours  next  after  the  death  of  the  same,  by 
the  owner  thereof,  or  the  person  in  whose 
possession  such  animal  may  be  at  the  time 
of  its  death,  or  by  the  immediate  servant  or 
employee  of  such  owner  or  person,  is  not  in- 
valid as  depriving  an  independent  contractor 
of  property  without  due  process  of  law.  It 
is  the  duty  of  every  government,  whether 
state  or  municipal,  to  pass  laws  or  ordinances 
for  preserving  the  public  health,  protecting 
the  good  order  and  peace  of  society,  and  for 
providing  for  the  abatement  of  nuisances. 
Such  laws,  if  they  contain  nothing  more  than 
the  necessary  restrictions  and  limitations  for 
the  accomplishment  of  such  purposes,  are  not 
unconstitutional  on  the  ground  that  they  de- 
prive persons  of  their  property  without  due 
process  of  law.  National  Fertiliser  Co.  * 
Lambert,   (1891)   48  Fed.  Rep.  458. 

Prohibiting  fat  rendering,  bone  boiling, 
and  fertilizer  manufacturing.  —  A  New  York 
statute  whioh  provides  that  "it  shall  not  be 
lawful  for  any  person  or  persons  to  engage 
in  or  carry  on  the  business  of  fat  rendering, 
bone  boiling,  or  the  manufacture  of  fertilizers 
or  any  business  as  a  public  nuisance  within 
the  corporate  limits  of  any  incorporated  city 
of  this  state,  or  within  a  distance  of  three 
miles  from  the  corporate  limits  of  any  in- 
corporated city ;  provided,  however,  that  noth- 
ing herein  contained  shall  prevent  the  render- 
ing of  fresh-killed  eattle  or  swine,"  is  a  valid 
exercise  of  legislative  power.  It  does  not  in- 
fringe upon  the  liberty  guaranteed  to  all  to 
adopt  any  lawful  pursuit  not  injurious  to  the 
community,  because  the  business  prohibited 
Is  so  injurious.  People  v.  Rosenberg,  ( 1893) 
67  Hun  (N.  Y.)  54. 

The  suppression  of  privy  vaults  by  a 
municipal  corporation  is  not  a  deprivation  of 
property  without  due  process  of  law.  Sprigg 
v.  Park,  (1899)  89  Md.  406. 


2.  Proceedings  under  Statute  Antedating  Amendment —  Proceedings  taken  sub- 
sequent to  the  enactment  of  this  amendment,  under  a  statute  passed  prior  to  its 
enactment,  fall  within  its  inhibition. 

Kaukauna  Water  Power  Co.  v.  Green  Bay.  etc.,  Canal  Co.,  (1891)  142  U.  S.  269,  affirming 
Green   Bay,   etc.,   Canal    Co.    v.    Kaukauna   Water-Power  Co.,    (1888)    70  Wis.  C35. 
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3.  Degree  of  Jqdioial  Power.  —  If  a  case  can  exist  in  whioh  the  kind  or  degree 
oi  power  given  by  a  state  to  its  tribunals  may  become  an  element  of  due  process, 
it  would  have  to  be  a  more  extreme  example  than  a  state  liquor  law  which  does 
not  define  the  words  il  wholesale  "  and  "  retail,"  and  fails  to  limit  the  amount 
oj  the  flnQ  or  penalty  to  be  imposed  by  the  oourt. 

Ohio  tf.  Dollison,  (1004)  104  U.  6.  450. 

]  4.  ttato  Oourt  Xnst  Have  Jurisdiction.  —  Proceedings  in  a  court  of  justice  to 
•  determine  th.e  personal  rights  and  obligations  of  parties  over  whom  that  court 
has  no  jurisdiction  do  not  constitute  "  due  process  of  law."  Whatever  difficulty 
may  be  experienced  in  giving  to  those  terms  a  definition  which  will  embrace 
every  permissible  exertion  of  power  affecting  private  rights,  and  exclude  such 
as  Is  forbidden,  there  can  be  no  doubt  of  their  meaning  when  applied  to  judicial 
proceedings.  They  then  mean  a  course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement  of  private  rights.  To  give  such 
prooeeding8  flny  validity,  there  must  be  a  tribunal  competent  by  its  constitution 
—  tbat  is,  by  the  law  of  its  creation  —  to  pass  upon  the  subject-matter  of  the 
frail;  and,  if  that  involves  merely  a  determination  of  the  personal  liability  of 
the  defendant,  he  mnst  be  brought  within  its  jurisdiction  by  service  of  process 
-within  the  state,  or  his  voluntary  appearance. 

Pennoyer  *.  Neff,    (1877)    06  U.  S.  733.  A  judgment  in  personam  obtained  against 

flee  also  Boottf?.  MeNeal,  (1804)  154  U.  S.  4Q.      a  nonresident  on  a  service  made  an  an  agent 

It  is  essential  to  due  process  of  law  that  "nder  *  i^at?te  w"?  P™*6**  ^.at  ">  ao" 
♦klL  -vTii  J.17  \J!i„ \1  K.£iZ. r.4  ««L  ««j  tlons  agamst  an  individual  residing  in  an- 
S!2  #1  L  h  JSiL  ^riwl  tZ  ^       othe*  8*te>  or  a  partnership,  association,  or 

^tT^werbv  methods  and  rules  described       ******  ln  another  Btate>  G»gaged  m  business 

^U^h^  ine'nlana^  o^^Tor^rson  \TctrZ 

invoked.    Central  of  Georgia  R.  Co.  v.  Macon,  ^e  ma" ?gel>  or  a^ni,of'  ?r  P€l?onn,n  charf 

<1W1)   110  Ped.  Rep.  ttf    See  also  Charles  ^^^^  L  carried  on,  o*r  iHhe 

*  M»riw,  (1999)  9ft  Fed.  Rep.  168.  county  where  the  cause  of  action'  oecurped» 

There  muat  not  only  be  a  tribunal  compe-  is  invalid  as  a  deprivation  of  property  with- 

tent  to  act,  but,  where  an  action  of  the  court  out  due  process  of  law.     Moredock  v.  Kirby, 

Involves  the  pofson*l  liberty  of  the  defend-  (1902)  118  Fed.  Rep.  182. 

tut,  he  roust,  except  in  cases  of  actual  con-  . 

tempts  committed    in   the   presence   of   the  A  commitment  by  a  jnstice  of  the  peace 

oourt,  t*  brought  within,  toe  jurisdiction  of  for  a  crin*e  n°t  committed  in  his  county  is 

the  court.    Em  p.  Strieker,   (1901)    109  Fed.  void  for  want  of  jurisdiction,  and  the  party 

Rep.  150.  neld   thereunder   is   deprived   of   his   liberty 

"                                       ,    .           .    ,  without  due  process  of  law,  contrary  to  the 

A  commitment  on  a  hearing  before  a  judge  Fourteenth  Amendment.    In  re  Kelly,  (1890) 

of  a  Court  of  Common  Pleas,  of  a  person  who  40  Yed.  j^p.  054. 
had  been  arrested  on  a  trial  justice's  peace 

wnrmt)t,  is  4U*  process  of  law.    The  state  An  order  of  a  municipal  court  in  a  matter 

judge  acted  upon  a  matter  within  his  juris-  outside  or  in  excess  of  the  jurisdiction  of 

qjot)oa  and  passed  upon  the  construction  of  the  court  is  a  deprivation  of  liberty  without 

the  state  law  and  practice.     In  re  Enslow,  due  process  of  law.     In  re  Monroe,   (1891) 

(1891)  45  Fed.  Rep.  351.  46  Fed.  Rep.  52. 

I.  State  Control  mv  Court  Procedure  —  a.  In  General.  —  The  state  has 
full  control  over  the  procedure  in  its  courts,  both  in  civil  and  criminal  cases, 
subject  only  to  the  qualification  that  such  procedure  must  not  work  a  denial 
pf  fundamental  rights  or  conflict  with  specific  and  applicable  provisions  of  the 
Federal  Constitution, 
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Brown  v.  New  Jersey,    (1890)    175  U.   S.  would  feel  justified  in  saying  that  there  had 

175.  been   a   failure   of   due   legal   process.     The 

party  must  have  been  deprived  of  one  of  those 

A  state  has  full  power  over  remedies  and  fundamental  rights  the  observance  of  which 

procedure  in  its  own  courts,  and  can  make  fa  indispensable  to  the  liberty  of  the  citizen, 

any  order  it  pleases  in  respect  thereto,  pro-  &\\en  r#  Georgia,   (1897)    166  U.  S.  138. 

vided  that  substance  of  right  is  secured  with-  amm^     ....      .   A.      M  .,              m      , .  ,    ,, 

out  unreasonable  burden  to  parties  and  titi-  "*«*  limit  of  the  full  control  which  the 

gants.     York  v.  Texas,   (1890)   137  U.  S.  20.  8tate  haa   m  the  proceedings  of  its  courts. 

both  in  civil  and  criminal  cases,  is  subject 

If  the  Supreme  Court  of  a  state  has  acted  only  to  the  qualification  that  such  procedure 
in  consonance  with  the  constitutional  laws  must  not  work  a  denial  of  fundamental  rights 
of  the  state  and  its  own  procedure,  it  could  or  conflict  with  specific  and  applicable  pro- 
only  be  in  very  exceptional  circumstances  that  visions  of  the  Federal  Constitution."  West 
the    Supreme    Court   of    the    United    States  v.  Louisiana,  (1904)    194  U.  S.  263. 

b.  Trial  under  General  Provisions  of  Law.  —  Where  a  party  has  had 
the  benefit  of  a  full  and  fair  trial  in  the  several  courts  of  his  own  state,  whose 
jurisdiction  was  invoked  by  himself,  and  his  rights  were  measured  not  by  laws 
made  to  affect  him  individually,  but  by  general  provisions  of  law  applicable  to 
all  those  in  like  condition,  he  cannot  claim  to  have  been  deprived  of  property 
without  due  process  of  law.  # 

Marchant  v.  Pennsylvania  R.  Co.,   (1894)  upon  the  validity  of  the  statute  under  which 

153  U.  S.  386.           ,  it  proceeds,  he  has  had  "  due  process  of  law," 

and  no  case  is  thereby  made  to  authorize  a 

Where  an  alleged  statute  does  not  conflict  federal  court  to  interfere  and  release  the  con- 

with  any  provision  of  the  Federal  Constitu-  vict  on  the  ground  that  he  is  in  custody  in 

tion,  and,  if  void  at  all,  is  only  void  because  violation  of  the  Constitution  of  the   United 

of  the  application   of  general   principles   of  States.    To  interfere  in  such  a  case  would  be 

legislative  construction,  and  where  under  such  an  assumption  of  appellate  jurisdiction  by  the 

a  statute  a  person  is  indicted  by  a  grand  jury  federal  courts  in  criminal  cases  in  the  state 

and  regularly  tried,  convicted,  and  sentenced,  courts  in  which  no  distinctive,  if  any,  federal 

with  full  opportunity  to  make  all  his  defenses,  question    is    involved.      Ex    p.    Kinnebrew, 

in  a  state  court,  which,  of  course,  decides  (1888)  35  Fed.  Rep.  52. 

c.  Extraterritorial  Arrest  by  Bail.  —  The  arrest  of  a  principal  by 
his  bail  in  a  state  other  than  that  where  the  bail  was  given  is  not  a  denial  of 
due  process  of  law.  There  is  a  fundamental  difference  between  the  right  of 
arrest  by  bail  and  arrest  under  warrant  where  such  right  to,  arrest  is  based 
upon  a  court  process,  which,  per  se,  can  have  no  extrajurisdictional  power  of 
efficacy.  The  latter  right  depends  upon  the  process  of  the  court  which  issued  it, 
and  necessarily  such  process  confers  no  power  outside  that  jurisdiction.  The 
former  arrest,  viz.,  of  principal  by  bail,  is  based  upon  the  relationship  which 
the  parties  have  established  between  themselves,  and  consequently,  as  between 
the  parties,  is  not  confined  to  any  locality  or  jurisdiction. 

In  re  Von  Der  Ahe,  (1898)  85  Fed.  Rep.  959,  citing  Taylor  t>.  Taintor,  (1872)  16  Wall. 
(U.  S.)  371. 

d.  Commitment  for  State  Offense  upon  Trial  for  Violation  of  City 
Ordinance.  —  A  statute  requiring  a  city  recorder  to  commit  to  jail  or  require 
bail  of  a  person  who,  upon  the  trial  after  arrest  for  a  violation  of  a  city 
ordinance,  appears  probably  to  be  guilty  of  a  violation  of  the  penal  law  of  the 
state,  is  not  in  violation  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

Parks  v.  Nelms,  (1902)   115  Ga.  242. 

e.  Presence  of  Defendant — (1)  In  General.  —  Due  process  of  law 
implies  the  right  of  the  person  affected  thereby  to  be  present  before  the  tribunal 
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which  pronounces  judgment  upon  the  question  of  his  life,  liberty,  or  property, 
and  to  have  the  right  of  controverting  every  material  fact  which  bears  on  the 
question  of  right  in  the  matter  involved. 
Ex  p.  Murray,  (1888)  35  Fed.  Rep.  497. 

(2)  In  Appellate  Court.  —  Due  process  of  law  does  not  require  the  personal 
presence  of  one  convicted  of  a  crime  in  an  appellate  court  at  the  time  of  enter- 
ing the  order  affirming  the  judgment  by  which  he  was  sentenced ;  and  this  is 
so  notwithstanding  that  the  appellate  court,  under  express  authority  conferred 
by  statute,  fixes  the  time  when  the  punishment  prescribed  by  the  judgment 
which  is  affirmed  shall  be  inflicted. 

Schwab  v.  Berggren,  (1892)  143  U.  S.  451,  cused,  especially  where  he  has  counsel  to 
wherein  the  court  said  that  neither  rertson  represent  him  in  the  court  of  review.  "  We 
nor  public  policy  requires  that  one  convicted  do  not  mean  to  say  that  the  appellate  court 
of  a  crime  shall  be  personally  present  pend-  may  not,  under  some  circumstances,  require 
ing  proceedings  in  the  appellate  court  whose  his  personal  presence;  but  only  that  his  pres- 
only  function  is  to  determine  whether,  in  the  ence  is  not  essential  to  its  jurisdiction  to  pro- 
transcript  submitted  to  them,  there  appears  ceed  with  the  case."  See  also  Fidden  v. 
any  error  of  law  to  the  prejudice  of  the  ac- .  Illinois,  (1892)  143  U.  S.  456. 

/.  Sufficiency  of  Affidavit  fob  Impeisonment  of  Judgment  Debtor. 
—  A  statute,  in  so  far  as  it  authorizes  the  arrest  and  imprisonment  of  a  judg- 
ment debtor  upon. the  affidavit  of  the  plaintiff,  his  agent,  or  attorney,  alone, 
denies  the  debtor  due  process  of  law. 

Matter  of  Roberts,  (1896)  4  Kan.  App.  292. 

g.  Detention  of  Offendeb  under  Search. Warrant.  —  Where  a  person 
is  arrested  while  violating  a  city  ordinance  against  gambling,  under  a  search 
warrant  not  naming  him  and  issued  upon  an  affidavit  making  no  direct  charge 
against  him,  and  after  being  brought  before  the  court  is  detained  on  such 
warrant  alone,  pending  an  adjournment  of  the  case  for  trial,  he  is  denied  that 
€€  due  process  of  law  "  secured  by  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.  The  proper  proceeding  would  be  to  lodge  a  complaint 
in  due  form  against  him  and  issue  process  thereon  for  his  detention. 

State  r.  Newman,  (1897)  96  Wis.  258. 

h.  Number  of  Qrand  Jurors.  —  The  provision  of  the  Federal  Constitution 

that  no  person  shall  be  deprived  of  life  or  liberty  without  "  due  process  of  law  " 

does  not  prohibit  a  state  from  authorizing  a  grand  jury  consisting  of  less  than 

the  common-law  number  of  jurors. 

Parker  v.  People,  (1889)   13  Colo.  155.  the  "due  process  of  law"  guaranteed  by  the 

Tii*  nvAm'.{A«  **  +1.*  w,wj«Ja  M**  fu„4.  «  Fourteenth  Amendment  of  the  Federal  Con- 

gSff^ia^WlShS^  -J**"-     Hausenfluck  ,.  Co^,    (1889,    86 

nor  more  than  nine  persons  does  not  deny 

t.  Trial  by  Jury —  (1)  In  General.  —  It  is  not  a  denial  of  a  right  pro- 
tected by  the  Constitution  of  the  United  States  for  a  state  court  to  refuse  a  jury 
trial  even  though  it  is  clearly  erroneous  to  construe  the  laws  of  the  state  as 
justifying  the  refusal. 

Iowa  Cent.  R.  Co.  v.  Iowa,  (1896)   160  U.  Trial  by  jury  hai  never  been  affirmed  to 

8.  392.     See  also  State  v.  Kennard,   (1873)       be  a  necessary  requisite  of  due  process  of 

25  La.  Ann.  240;  State  v.  Moore,   (1899)   2       law.    Maxwell  v.  Dow,  (1900)   176  U.  S.  603, 

Penn.   (Del.)   299.  wherein  the  court  said:     "It  appears  to  us 

9  F.  a  A.  —  28  488  Volume  IX, 


Doe  Proem  of  Lew.  CONS  TITUTION.  Amwdmeat  XJT.f  m  L 

that  the  questions  whether  a  trial  in  criminal  not  a  denial  of  due  process  of  law.    Welborme 

cases  not  capital  shall  be  by  a  jury  composed  v.  Donaldson,  (1902)    115  Ga.  563. 
of  eight  instead  of  twelve  jurors,  and  whether  T^,  .     u^utf  not  a  denial  of  trial  by 

irr.  L&^E'K'X  JSSS  *>.-* '*  «*  under  a  .utute  autju^ 

or  indictment  of  a  grand  jury,  are  eminently  "V.  P~  ^S^J^J2  "  "ft"?-*!™ 

proper  to  be  determined  by  the  citizens  of  Te*}  "*•*".*•  ^«,an  act,0In  *?  W"1  t,"e- 

U  atate  for  themselves,  and  do  not  come  Sffffi^  *£5S  uFiSfctl 

w.thin  the  clause  of  the  amendment  under  h  ,     „    n^ThMihSt   the    word 

cons  deration,  so  long  as  all  persons  within  „       £„  meant  ^  trfb      ,  ^   ^/^ 

the  jurisdiction  of  the  state  are  made  liable  __„,".    «.   ^."f*        j  j  *:        'l  i  i         7u 

.  to  be  proceeded  against  by  the  same  kind  of  ™? ^SftlitTn^   X?  Si 

.  procedure  and  to  have  the  same  kind  of  trial,  £££,  "ji  « l/^±,  *£,  £-*  «h  h« 

>  a^nd  the  ecual  protection  of  the  ,aws  is  secured  "«%«  V&^&ZJSJA 

™  ™em"  right  to  a  jury  trial.    Miles  v.  Strong,  ( 1896) 

That  a  state  cannot  deprive  a  person  of  08  Conn,  273. 
his  property  without  due  process  of  law  does  M        to  dcmtI|4  ju_  ^  a  waivtr.- 

not  necessarily  imply  that  all  trials  m  the  Tf *.„  *"t«™!L** Hr^T+iJ  it™-«ia£, *Z *Z\ZZI\a* 

92  U  S  92  nances  the  failure  of  the  accused  to  demand 

trial  by  jury  shall  be  a  waiver  of  that  right. 
A  jury  trial  is  not  in  all  cases  essential  to       Such  a  statute  is  not  repugnant  to  the  Four- 
due  process  of  law.  Equity  proceeds  to  a  final       teenth  Amendment  as  depriving  a  person  of 
determination  of  the  most  important  rights       liberty  without  due  process  of  law.     In  re 
without  a  jury,  and  so  a  statute  may  be  es-       Cox,  (1902)    129  Mich.  636. 

St   Louis  Min.,  etc.,  ^7(1804,    162  U.  8.      ^SS^^SSi^  SSJTJu 

by  jury  and  by  proceedings  not  according  to 
Jury  trial   by   five   jurors.  —  A   statutory      the  course  of   the  common  law  is   invalid, 
provision  that  trial  by  jury  in  a  city  crimi-       Reed  v.   Wright,    (1849)    2  Green*    (Iowa) 
nal  court  shall  be  by  juries  of  only  five  is       15. 

(2)  For  a  Felony.  —  A  verdict  by  a  jury  is  not  the  essential  part  in  a 
prosecution  for  a  felony,  and  a  state  statute  providing  that  if  one  indicted  fa* 
murder  shall  be  convicted  on  confession  in  open  court,  the  court  shall  proceed 
by  examination  of  witnesses  to  determine  the  degree  of  the  crime  and  give 
sentence  accordingly,  does  not  deprive  him  of  life  or  liberty  without  due  process 
of  law. 

Hallinger  v.  Davis,  (1892)  146  U.  S.  317. 

(3)  Proceedings  for  Contempt.  —  In  matters  of  contempt,  a  jury  is  not 

required  by  due  process  of  law. 

Interstate  Commerce  Commission  v.  Brimson,  (1894)  164  U.  S.  489,  reversing  In  re 
Interstate  Commerce  Commission,  (1892)  63  Fed.  Rep.  476. 

(4)  To  Establish  Equitable  Interest  in  Land.  —  This  amendment  does  nq/b 
prevent  a  state  from  giving  jurisdiction  to  a  court  of  equity  of  a  suit  brought 
by  the  owner  of  an  equitable  interest  in  land  to  establish  his  rights  against 
the  holder  of  the  legal  title,  as  depriving  the  holder  of  the  legal  title  of  the 
right  to  a  trial  by  jury  which  he  would  have  in  a  suit  at  law. 

Church  v.  Kelsey,  (1887)  121  U.  S.  283. 

(5)  Issue  of  Insamty.  — When,  after  a  regular  conviction  and  sentence,  9 
suggestion  of  a  then  existing  insanity  is  made,  it  is  not  necessary,  in  order  tQ 
constitute  due  process  of  law,  that  the  question  so  presented  should  be  tried 
by  a  jury  in  a  judicial  proceeding  surrounded  by  all  the  safeguards  and  the 
requirements  of  a  common-law  jury  trial,  when,  by  the  state  law,  full  and 
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adequate  administrative  and  quasi-judicial  process  is  created  for  the  purpose 
of  investigating  the  suggestion. 

Nobles  v.  Georgia,  (1897)   168  U.  S.  405.  deprive  any   person  of   liberty  without  due 

t.,...*.*.   «#  !„„«„„  k„  •   ™„  **  ™    „„       process  of   law.     Fant  v.  Buchanan,    (Miss. 
Inquest*  of  lunacy  by  a  jury  of  six,  as      5g95)  17  go  R      371 

provided  for  by  a  Mississippi  statute,  do  not  r' 

(6)  Trial  by  Struck  Jury.  —  Trial  by  a  struck  jury,  when  authorized  by  a 
statute  valid  under  the  constitution  of  the  state,  is  due  process. 

Brown  t?.  New  Jersey,  (1899)  175  U.  S.  176. 

(7)  Alien  Juror.  —  The  fact  that  one  of  the  jurors  who  tried  the  petition 
was  an  alien  is  not  a  denial  of  due  process  of  law. 

Kohl  v.  Lehlback,  (1895)  160  U.  S.  302. 

;.  Sufficiency  of  Indictment —  (1)  In  General.  —  No  question  of  re- 
pugnancy to  the  Federal  Constitution  can  be  said  fairly  to  arise  when  the 
inquiry  of  the  state  courts  is  directed  to  the  sufficiency  of  an  indictment  in  the 
ordinary  administration  of  criminal  law,  and  the  statutes  authorizing  the  form 
of  indictment  pursued  are  not  obviously  violative  of  the  fundamental  con- 
stitutional principles. 

Caldwell  v.  Texas,  (1891)  137  U.  S.  698.  the  state  court  to  determine.    Bergemann  t;. 

Whether  an  indictment  sufficiently  charges      ^^"^^IS^JS'  ??%   ?£  al*°  in 
the  crime  of  murder  in  the  first  degree  is  for      r€  R<*ertson,   (WW)    «*  U.  S.  183. 

(2)  Validating  Court  Proceedings  on  Invalid  Indictments.  —  A  statute 
purporting  to  confirm  and  make  valid  court  proceedings  on  indictments  found 
by  a  grand  jury  not  legally  drawn,  impaneled,  and  sworn,  is  in  contravention 
of  section  1  of  the  Fourteenth  Amendment  of  the  Constitution  as  depriving 
persons  of  liberty  without  due  process. 

State  v.  Doherty,  (1872)  60  Me.  504. 

Jc.  Prosecution  of  Felonies  by  Information.  —  An  indictment  or  pre- 
sentment by  a  grand  jury,  as  known  to  the  common  law  of  England,  is  not 
essential  to  due  process  of  law  when  applied  to  prosecutions  for  felonies.  The 
substitution  of  a  presentment  or  indictment  by  a  grand  jury  of  the  proceeding 
by  information  without  examination  and  commitment  by  a  magistrate,  certify- 
ing to  the  palpable  guilt  of  the  defendant,  with  the  right  on  his  part  to  the  aid 
of  counsel  and  to  the  cross-examination  of  witnesses  produced  for  the  prosecu- 
tion, is  due  process  of  law. 

Hurtado  v.  California,    (1884)    110  U.  S.  and  statutory  provisions  had  been  affirmed 

520.     See  also  Maxwell  v.  Dow,   (1900)    176  by  decisions  of  the  courts  of  the  respective 

U.  S.  602;  Hodgson  v.  Vermont,   (1897)    168  states  in  which  they  were  adopted.     If  an 

U.  S.  272;  Talton  v.  Mayes,   (1896)    163  U.  indictment  or  presentment  of  a  grand  jury 

S.   382;   McNulty  t?.  California,    (1893)    149  is  essential  to  "due  process  of  law,"  within 

U.  S.  648;  Williams  v.  Hert,  (1901)  110  Fed.  the  meaning  of  that  phrase  as  used  in  the 

Rep.  168;  State  v.  Boswell,   (1885)    104  Ind.  Fourteenth  Amendment,  then  all  of  the  states, 

541;  State  r.  Tucker,  (1890)  36  Oregon  291.  including  those  above  referred  to,  which  had 

theretofore  enacted  laws  providing  for  prose- 

The  Fourteenth   Amendment  to  the   Con-  cutions  by  information,  are  alike  prohibited 

stitution    of    the    United    States    was    not  from  proceeding  in  that  manner  agairtst  per- 

adopted    until  , after   several    states    of    the  sons  charged  with  violations  of  state  law; 

Union   had   made   provision    for  prosecuting  and  yet,   in  the  twenty-five  years  since  the 

public   offenses   by   information,   and   prncti-  rdoption  of  this  amendment,  it  has  not  been 

cally  dispensing  with  the  grand  jury  system,  adjudged  in  a  single  case  by  any  court  that 

and  after  the  validity  of  such  constitutional  it  has  annulled  or  abrogated  the  laws  pro- 
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viding  for  that  mode  of  proceeding.     In  re 
Humason,   (1891)   46  Fed.  Rep.  389. 

The  design  of  this  amendment  was  not  to 
confine  the  states  to  a  particular  mode  of  pro- 
cedure in  judicial  proceedings  and  prohibit 
them  from  prosecuting  for  felonies  by  infor- 
mation, instead  of  by  indictment,  if  they 
chose  to  abolish  the  grand  jury  system.  And 
the  words  "  due  process  of  law,"  in  this 
amendment,  do  not  mean  and  have  not  the 
effect  to  limit  the  powers  of  the  state  gov- 
ernments to  prosecutions  for  crimes  by  in- 
dictments, but  these  words  do  mean  law  in  its 
regular  course  of  administration  according  to 
the  prescribed  forms  and  in  accordance  with 
the  general  rules  for  the  protection  of  in- 
dividual rights.  Administration  and  reme- 
dial proceedings  must  change  from  time  to 
time  with  the  advancement  of  legal  science 
and  the  progress  of  society,  and  if  the  people 
of  the  state  find  it  wise  and  expedient  to 
abolish  the  grand  jury  and  prosecute  all 
crimes  by  information,  there  is  nothing  in 
the  Fourteenth  Amendment  to  the  Constitu- 


tion of  the  United  States  which  prevents 
them  from  doing  so.  Rowan  v.  State,  ( 1872) 
30  Wis.  149. 

The  manner  in  which  a  defendant  may  be 
arraigned  and  accused  by  state  laws  is  a 
matter  entirely  of  state  regulation.  The  Con- 
stitution of  the  United  States  does  not  at- 
tempt in  any  way  to  say  how  the  state  shall 
regulate  its  procedure  in  enforcing  its  own 
laws.  There  iB  therefore  no  deprivation  of 
liberty  without  due  process  of  law  by  a  pro- 
ceeding that  is  in  conformity  with  the  state 
law.  no  matter  how  the  state  has  seen  fit  to 
legislate  as  to  procedure.  In  re  King,  ( 1897) 
79  Fed.  Rep.  311. 

A  Washington  statute,  authorizing  the 
prosecution  of  offenses  by  information,  is  not 
invalid  for  the  reason  that  it  authorizes  the 
prosecuting  attorney  to  institute  a  prosecu- 
tion for  a  criminal  offense  without  any  pre- 
liminary hearing  or  investigation  or  a  finding 
of  probable  cause.  In  re  Humason,  (1891) 
46  Fed.  Rep.  390. 


A  State  Constitution  Whioh  Declares  that  Felonies  Kay  Be  Prosecuted  by  Information  after 
the  commitment  by  a  magistrate  is  self -executing,  and  a  prosecution  for  a  capital 
felony  under  such  a  procedure  does  not  deny  due  process  of  law. 


Davis  i\  Burke,  (1900)  179  U.  S.  403.  See 
also  Bolin  v.  Nebraska,  (1900)  176  U.  S.  89, 
affirming  (1897)   51  Neb.  581. 

By  leave  of  the  court.  —  A  state  constitu- 
tional provision  which  authorizes  prosecution 
by  information  without  preliminary  examina- 
tion having  been  had,  where  the  leave  of  the 
court  is  first  obtained,  is  not  a  deprivation 
of    the   liberty   of   the    citizen    without   due 

Srocess  of  law.     State  v.  Brett,    (1895)    16 
[ont.  366. 

A  provision  in  the  California  constitution 
providing  that  "  offenses  heretofore  required 
to  be  prosecuted  by  indictment  shall  be  prose- 
cuted by  information,  after  examination  and 
commitment  by  a  magistrate,  or  by  indict- 


ment with  or  without  such  examination  and 
commitment,  as  may  be  prescribed  by  law," 
does  not  deprive  any  person  of  life  or  liberty 
without  due.  process  of  law.  "This  proceed- 
ing, as  is  regulated  by  the  constitution  and 
laws  of  this  state,  is  not  opposed  to  any  of 
the  definitions  given  of  the  phrases  '"due 
process  of  law'  and  ' law  of  the  land ' ;  but.  on 
the  contrary,  it  is  a  proceeding  strictly  within 
such  definitions,  as  much  so  in  every  respect 
as  in  a  proceeding  by  indictment  It  may  be 
questionable  whether  the  proceeding  by  in- 
dictment secures  to  the  accused  any  superior 
rights  and  privileges;  but  certainly  a  prose- 
cution by  information  takes  from  him  no 
immunity  or  protection  to  which  he  is  en- 
titled under  the  law."  Kalloch  v.  Superior 
Ct.,  (1880)  56  Cal.  229. 


I.  Twice  Put  in  Jeopardy.  —  Whether  the  right  not  to  be  put  twice  in 
jeopardy  of  life  or  limb  is  forbidden  in  state  courts  by  this  amendment,  qucere. 


Dreyer  v.  Illinois,  (1902)  187  U.  S.  71, 
wherein  the  court  said :  "  If  the  due  process 
of  law  required  by  the  Fourteenth  Amend- 
ment embraces  the  guaranty  that  no  person 
shall  be  put  twice  in  jeopardy  of  life  or  limb 
—  upon  which  question  we  need  not  now  ex- 
press an  opinion  —  what  was  said  in  U.  S. 
v.  Perez,  (1824)  9  Wheat.  (U.  S.)  579,  is 
applicable  to  this  case  upon  the  present  writ 
of  error  and  is  adverse  to  the  contention  of 
the  accused  that  he  was  put  twice  in  jeop- 
ardy." 

The  principle  of  the  common  law  that  no 
person  shall  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy,  recognized  by 
the  Fifth  Amendment  as  a  restriction  upon 
the  federal  government,  is  also  within  the 
scope  of  this  clause  as  an  inhibition  on  the 
states.     Ex  p.  Ulrich,    (1890)    42  Fed.  Rep. 


587,  reversed  (1890)  43  Fed.  Rep.  661,  on 
the  ground  that  the  District  Court  had  not 
jurisdiction,  by  a  writ  of  habeas  corpus,  to 
declare  the  judgment  of  a  state  court  a  nul- 
lity. See  also  dissenting  opinion  of  Harlan, 
J.,  in  Hurtado  v.  California,  (1884)  110  U.  S. 
547. 

A  discharge  of  the  jury  against  the  ob- 
jection of  defendant  after  the  trial  has  been 
entered  upon,  and  after  several  adjournments 
pending  the  hearing  and  trial  of  another 
case,  is.  a  putting  in  jeopardy,  and  the  de- 
fendant cannot  be  tried  before  another  jury 
for  the  same  offense.  Ex  p.  Ulrich,  (1890) 
42  Fed.  Rep.  587,  reversed  (1890)  43  Fed. 
Rep.  661,  on  the  ground  that  the  District 
Court  had  not  jurisdiction,  by  a  writ  of 
habeas  corpus,  to  declare  the  judgircut  of  a 
state  court  a  nullity. 
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m.  Commitment  fob  Failing  to  Testify  Befobe  County  Attorney.  — 

One  who  is  held  in  custody  and  imprisoned  by  virtue  of  a  commitment  issued 

by  the  county  attorney  committing  him  to  the  county  jail  for  refusing  to  obey 

a  subpoena  issued  by  the  attorney,  and  refusing  to  be  sworn  and  give  testimony 

before  him  in  proceedings  under  a  state  statute,  being  an  Act  amendatory  to 

an  Act  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors,  is  deprived 

of  liberty  without  due  process  of  law. 

In  re  Ziebold,  (1885)  23  Fed.  Rep.  791,  The  words  'due  process  of  law,'  then,  must 
wherein  the  court  said:  "The  rules  and  be  directed  at  something  deeper  than  the 
forms  known  to  the  common  law,  in  judicial  mere  rules  and  forms  by  which  courts  admin- 
proceedings  not  affecting  the  ultimate  rights  ister  the  law.  They  evidently  were  intended 
of  the  party,  are  not  necessarily  guaranteed  to  guarantee  and  protect  some  real  and  sub- 
to  a  person  under  the  Constitution,  and  it  stantial  right  to  life,  liberty,  and  property 
has  long  been  established  that  the  remedial  as  the  ultimate  result,  and  probably  to  pro- 
process  of  the  law  may  be  altered  at  the  will  hibit  any  arbitrary*  and  oppressive  proceed- 
of  the  legislature,  so  it  does  not  impair  a  ings  by  which  the  individual  is  deprived  of 
vested  right,  or  cut  off  the  remedy  altogether.  either." 

n.  Impbisoning  Witness  Who  Fails  to  Give  Recognizance.  —  A  statute 
authorizing  an  examining  magistrate  to  commit  to  prison  a  witness  who  refuses 
to  enter  into  a  recognizance,  with  or  without  sureties,  for  his  appearance,  is 
not  unconstitutional  as  denying  due  process  of  law. 

Matter  of  Petrie,  (1895)  1  Kan.  App.  184. 

o.  Admission  of  Deposition  in  Criminal  Case.  —  The  admission  of  a 
deposition  in  a  state  court  in  the  trial  of  a  criminal  action  does  not  take  away 
a  right  of  such  an  important  and  fundamental  character  as  to  deprive  a  person 
of  liberty  without  due  process  of  law. 

West  v.  Louisiana,  (1904)  194  U.  S.  262. 

p.  Cboss:examination  by  State  of  Its  Own  Witness.  —  A  statute  au- 
thorizing the  party  introducing  a  witness  to  contradict  him  by  other  evidence 
and  to  show  that  he  has  made  at  other  times  statements  inconsistent  with  his 
present  testimony,  and  construed  to  give  the  state  the  right  to  cross-examine 
its  own  witness  in  a  criminal  prosecution,  is  not  repugnant  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  as  denying  due  process 
of  law  to  the  accused. 

State  v.  Bloor,  (1898)  20  Mont.  574. 

q.  Refusal  of  Court  to  Refer  to  Presumption  of  Innocence.  —  Re- 
fusal to  refer  to  the  presumption  of  innocence  in  a  charge  to  the  jury,  when 
the  court  charged  that  the  guilt  of  the  accused  must  be  shown  beyond  a  reason- 
able doubt,  and  also  explained  what  is  meant  by  the  term  "  reasonable  doubt," 
which  charge  was  sustained  by  the  state  Supreme  Court,  is  not  a  denial  of 
due  process  of  law. 

Howard  v.  Fleming,  (1903)  191  U.  8.  137. 

r.  Conviction  in  First  Degree  after  Reversed  Conviction  in  Second. 
—  The  provision  in  a  state  constitution  and  in  the  rules  of  the  Supreme 
Court  of  that  state,  that  a  person  who  has  been  tried  and  convicted  of  murder 
in  the  second  degree  on  an  indictment  for  murder  in  the  first  degree,  which 
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conviction  is  reversed  on  appeal  and  the  cause  remanded  for  a  new  trial,  may 
for  the  secotod  time  be  put  on  trial  for  murder  in  the  first  degree,  violates  no 
provision  of  the  Fourteenth  Amendment. 

State  v.  Goddard,  (1901)  162  Mo.  198. 

s.  Judgment  by  De  Facto  Judge.  —  When  by  a  state  law,  at  the  time  of 
the  trial  and  sentence  of  an  accused  person,  the  court  in  which  he  was  tried  and 
sentenced  was  a  court  de  jure,  and  the  judge  who  tried  and  sentenced  him  was 
at  least  judge  de  facto,  and  the  sentence  itself  was  valid,  such  sentence  is  not  a 
deprivation  of  liberty  without  due  process  of  law. 
In  re  Manning,  (1891)   139  U.  S.  500.  held  by  at  least  a  de  facto  judge,  Is  not  re- 

One  who  has  been  convicted  of  the  offense       n/**"^  V™  ak 

charged  againat  him  in  a  court  having  juris-       jj  ^Vl^ta ™ 
diction  of  the  subject-matter  and  the  person,       "*'  (1880)  5  *e(L  KeP'  °07' 

t.  Mode  of  Carrying*  Out  Death  Sentence —  (1)  In  General.  —  The 
question  whether  a  person  shall  be  executed  under  an  Act  of  the  state  legis- 
lature by  the  warden  of  the  penitentiary  or  under  the  law  as  it  stood  at  the  time 
of  his  trial  and  conviction,  by  the  sheriff,  involves  no  question  of  due  process 
of  law. 

Davis  v.  Burke,  (1900)  170  U.  S.  404. 

(2)  At  Time  to  Be  Fixed  by  Governor.  —  A  statute  providing  that  a  death 
sentence  shall  be  carried  out  at  a  time  to  be  fixed  by  the  governor  of  the  state 
does  not  deprive  one  convicted  of  a  capital  felony  of  life  without  due  process 
of  law.  The  order  designating  the  stay  of  execution  is,  strictly  speaking,  not 
part  of  the  judgment  unless  made  so  by  statute,  and  the  power  conferred  upon 
the  governor  to  fix  the  day  of  infliction  is  no  more  arbitrary  in  its  nature  than 
the  same  power  would  be  if  conferred  upon  the  court. 

Holden  v.  Minnesota,  (1800)  137  U.  S.  495. 

(3)  By  Electricity.  —  The  infliction  of  the  death  penalty  by  the  application 
of  electricity,  provided  for  by  a  state  statute,  is  not  such  a  cruel  and  unusual 
punishment  as  to  deprive  a  citizen  of  life  without  due  process  of  law. 

In  re  Kemmler,  (1890)   136  U.  S.  440. 

(4)  Setting  Another  Date  After  Day  of  Execution  Passed.  —  Upon  con- 
viction of  a  capital  felony,  when  the  time  appointed  for  execution  has  passed, 
pending  an  appeal  to  the  Supreme  Court  of  the  state,  the  subsequent  appoint- 
ment of  another  day  by  the  state  court  and  the  issue  of  a  death  warrant  in 
accordance  with  state  statute  involves  no  violation  of  the  Constitution. 

Craemer  v.  Washington,  (1897)  168  U.  S.  130. 

u.  Staying  Execution  of  Sentence.  —  The  Federal  Constitution  neither 

grants  nor  forbids  to  the  governor  of  a  state  the  right  to  stay  the  execution  of 

a  sentence. 

Storti  v.  Massachusetts,  (1901)  183  U.  S.  142. 
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t>.  Method  of  Resentence  on  Affirmance  of  Judgment.  —  Due  process 
of  law  does  not  require  that  the  accused  shall,  upon  the  affirmance  of  a  judg- 
ment, be  Sentenced  anew  by  the  trial  court  or  be  present  when  the  day  is  fixed 
by  the  appellate  court  for  carrying  the  original  sentence  into  execution.  The 
judgment  prescribing  the  punishment  is  not  vacated  by  the  writ  of  error; 
only  its  execution  is  stayed  pending  proceedings  in  the  appellate  court. 

Schwab  v.  Berggren,  (1892)  143  U.  S.  451. 

w.  Resentence  After  Serving  Part  of  Illegal  Sentence.  —  One  who 

has  been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the 

person  and  the  right  to  sentence  to  the  place  designated,  and  who  has  served 

a  substantial  portion  of  the  time  for  which  he  was  sentenced,  may  be  resentenced 

if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original  sentence  was 

unlawful,  and  in  so  doing  the  defendant  has  not  been  deprived  of  his  liberty 

without  due  process  of  law. 

Com.  v.  Murphy,  (1899)  174  Mass.  370.  See  also  Murphy  v.  Massachusetts,  (1900)  177 
U.  S.  165. 

#.  Imprisonment  under  Void  Ordinance.  —  A  person  imprisoned  upon 
A  warrant  issued  under  a  void  law  is  deprived  of  his  liberty  without  due  process 
of  law,  and  if  such  a  warrant  is  issued  by  a  person  deriving  his  authority  from 
the  state,  such  deprivation  is,  in  contemplation  of  the  Constitution,  the  act  of 
the  state. 

In  re  bee  Tong,  (1883)  18  Fed.  Rep.  255. 

y.  Right  of  Apprat..  —  The  right  of  appeal  is  not  essential  to  due  process 
of  law. 

Reetz  v.  Michigan,  (1903)  188  U.  S.  508.  stated  times  regulated  by  law,  and  all  par- 
ties in  interest  had  the  right  to  appear  before 

In  making  assessments  for  taxation.  —  It  the  board  and  to  be  heard,  is  sufficient  to  meet 

is  not  essential  to  due  process  of  law  in  mak-  the  constitutional  requirement  that  one  shall 

ing  assessments  for  taxation  that  a  right  of  not  be  deprived  of  his  property  without  due 

appeal    to    the   courts   should   be    provided.  process  of  law.    McLeod  v.  Receveur,  (C.  C. 

iW  a  state  board  of  equalization  meets  at  A.  1896)  71  Fed.  Rep.  458. 

An  Apptal  from  a  Judgment  of  Conviction  is  not  a  matter  of  absolute  right,  inde- 
pendently of  constitutional  or  statutory  provisions  allowing  such  an  appeal. 
The  review  by  an  appellate  court  of  the  final  judgment  in  a  criminal  case, 
however  grave  the  offense  of  which  the  accused  is  convicted,  was  not  at  common 
law  and  is  not  now  a  necessary  element  of  due  process  of  law. 

McKane  v.  Durston,  (1894)   153  U.  S.  687.       amendment    to    the     Missouri    constitution 

A  state  statute  which  does  not  provide  that  S^^SSuSTS^  ^exclt 
an  appeal  from  an  order  directing  its  execu-  J,"  j,T.5«JfiI-I*  ".  „tiiT:«li  ™*  «.  «T*  T_ 
*:—  -f  «ii  «y  u.m  «M.„*„  ♦„  „*«.»  ;*■  ^.^m.       8'V8  jurisdiction  of  criminal  cases  is  not  in 

t£  t  Jh .  ta*2LTta  Jt& ^uhETX  «™  with  the  Constitution  of  the  United 

SASSJSTL'v^bSS^  2  gates  as  denying  d„    P~^w  !-««« 

Durrant,  (1898,  84  Fed.  Rep.  319.  H^fSSZ  VS*£?  &JT 

Constitutional  amendment  fixing  jurisdic-  Jackson,  ( 1891 )  106  Mo.  196. 
tion    of    cases    previously    appealed.  —  An 

t.  RrtAftftAfrGifrQ  Jurisdiction  of  Appellate  Court.  —  An  amendment 
io  a  state  statute  increased  the  number  of  the  Supreme  Court  judges  from  five 
to  seven,  and  provided^that  the  court  should  be  divided  into  two  divisions,  to  be 
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known  respectively  as  division  number  one  and  division  number  two,  of  which 
divisions  the  one  known  as  number  two,  consisting  of  only  three  judges  and  not 
seven,  was  to  have  exclusive  jurisdiction  of  all  appeals  in  criminal  cases.  It  was 
held  that  this  amendment  did  not  deprive  one,  charged  with  having  committed 
an  offense  before  its  adoption,  of  life  without  due  process  of  law. 
State  v.  Jackson,  (1891)  105  Mo.  198. 

al.  Authority  of  Appellate  Court  to  Modify  Vebdict.  —  A  statute 
provides  that  "  the  Supreme  Court  may  affirm,  reverse,  or  modify  any  judg- 
ment or  order  appealed  from,  and  may  direct  the  proper  judgment  or  order  to 
be  entered,  or  direct  a  new  trial  or  further  proceedings  to  be  had."  The 
petitioner  had  been  tried  on  an  indictment  charging  the  crime  of  murder  in 
the  first  degree,  a  verdict  had  been  brought  in  finding  him  guilty  as  charged 
in  the  indictment,  and  he  was  sentenced  to  death.  Upon  a  review  of  the  case 
the  Supreme  Court  of  the  state  considered  the  evidence  insufficient  to  warrant 
a  conviction  of  the  crime  of  murder  in  the  first  degree,  and  on  that  ground 
reversed  the  judgment  of  the  Superior  Court;  but  instead  of  setting  the  verdict 
aside,  or  ordering  the  Superior  Court  to  do  so,  the  Supreme  Court  ordered  that 
said  verdict  stand,  and  remanded  the  case  to  the  Superior  Court,  with  instruc- 
tions to  enter  a  new  judgment  against  the  petitioner,  adjudging  him  to  be  guilty 
of  murder  in  the  second  degree  and  to  proceed  thereon  in  accordance  with  law. 
In  obedience  to  such  instructions,  the  Superior  Court  adjudged  the  petitioner 
to  be  guilty  of  murder  in  the  second  degree,  and  sentenced  him  therefor  to  be 
punished  by  imprisonment  at  hard  labor  in  the  state  penitentiary  for  a  period 
of  twenty  years.  It  was  held  that  the  second  judgment  was  void,  and  the 
imprisonment  thereunder  was  without  due  process  of  law. 

In  re  Fried  rich,  (1892)  51  Fed.  Rep.  747,       remedy,  and  on  this  ground  affirmed,  (1893) 
refusing  the  writ  of  habeas   corpus  on  the       149  U.  S.  70. 
ground  that  a  writ  of  error  was  the  proper 

bl.  Dismissal  of  Writ  of  Error  on  Failure  of  Escaped  Convict  to 
Surrender.  —  When  a  party  had  been  convicted  of  a  criminal  offense,  and, 
pending  a  hearing  of  a  writ  of  error  from  the  Supreme  Court  of  a  state,  escaped 
from  jail,  he  was  not  denied  due  process  of  law  by  an  order  of  the  Supreme 
Court  that  the  writ  of  error  be  dismissed  unless  he  should  within  sixty  days 
surrender  himself  to  custody,  or  should  be  captured  within  that  time  so  as  to 
be  subject  to  the  jurisdiction  of  the  court. 

Allen  v.  Georgia,  (1897)  166  U.  S.  138. 

6.  Notice  and  Opportunity  to  Be  Heard —  a.  In  General.  —  This  clause  does 
not  necessitate  that  the  proceedings  in  a  state  court  should  be  by  a  particular 
mode,  but  only  that  there  shall  be  a  regular  course  of  proceedings,  in  which 
notice  is  given  of  the  claim  asserted,  and  an  opportunity  afforded  to  defend 
against  it  If  the  essential  elements  of  full  notice  and  an  opportunity  to 
defend  were  present,  the  United  States  Supreme  Court  will  accept  the  inter- 
pretation given  by  the  state  court  as  to  the  regularity  under  a  state  statute  of 
the  practice  pursued  in  a  particular  case. 
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Simon  r.  Crjft,  (1901)  182  U.  S.  436.  See 
also  Hooker  v.  Los  Angeles,  (!Si03)  188  U.  S. 
318;  Iowa  Cent.  K.  Co.  v.  Iowa,  (1896)  160 
U.  S.  393;  Indianapolis  v.  Holt,  (1900)  155 
lnd.  222;  Rouse  v.  Donovan,  (1895)  104 
Mich.  234;  State  v.  Billings,  (1893)  55  Minn. 
467;  Chicago,  etc.,  R.  Co.  v.  State,  (1896) 
47  Neb.  549;  Stuart  t?.  Palmer,  (1878)  74 
N.  Y.  133;  Phillips  v.  Postal  Tel.  Cable  Co., 
(1002)   130  N.  Car.  513. 

See  infra,  Taxation  —  Notice  and  Oppor- 
tunity to  Be  Heard,  p.  623. 

The  essential  elements  of  due  process  of 
law  are  notice  and  opportunity  to  defend. 
In  determining  whether  such  rights  have  been 
denied,  the  courts  are  governed  by  the  sub- 
stance of  things  and  not  by  mere  form. 
Simon  v.  Craft,   (1901)    182  U.  S.  430. 

Due  process  of  law  is  a  regular  course  of 
judicial  proceedings,  of  whfch  parties  to  be 
affected  are  entitled  to  notice,  and  in  which 
they  may  be  heard.  An  Act  of  the  legisla- 
ture is  not  such  due  process,  and  in  the  tak- 
ing of  property  by  such  an  Act  the  state 
would  be  depriving  the  person  entitled  to 
the  property,  of  the  property,  contrary  to  the 
Fourteenth  Amendment.  Ball  v.  Rutland  R. 
Co.,  (1899)   93  Fed.  Rep.  517. 

Where  a  party  has  appeared  and  been 
heard  in  a  proceeding  there  is  no  color  for 
his  contention  that  he  has  been  deprived  of 
his  property  without  due  process  of  law. 
Lynde  v.  Lyndc,  (1901)    181  U.  S.  186. 

Opportunity  to  make  particular  defense. 
—  One  who  has  voluntarily  appeared  in  a 
case  and  actively  conducted  the  defense  can- 
not be  held  to  have  been  denied  by  the  courts 
of  the  state  of  the  right  to  make  a  defense 
which  was  never  presented.  Louisville,  etc., 
R.  Co.  vl  Schmidt,  (1900)  177  U.  S.  238, 
wherein  the  court  said :  "  This  court  cannot 
be  called  upon  to  conjecture  that  ''defenses 
existed  which  were  not  made,  and  to  decide 
that  proceedings  in  a  state  court  have  denied 
due    process    of   law   because   defenses   were 


denied,  when  they  were  not  presented.  And 
especially  must  that  be  so  where  the  court 
of  last  resort  of  the  state,  on  review  of  all 
the  proceedings,  has  held  that  full  opportu- 
nity to  make  every  defense  was  afforded." 
Affirming  Schmidt  r.  Louisville",  etc.,  R.  Cd., 
(1896)   99  Ky.  143. 

Imprisonment  in  city  workhouse  without 
hearing.  —  A  city  charter  which  makes  the 
term  of  the  imprisonment  of  a  person,  com- 
mitted for  intoxication  to  the  city  workhouse, 
depend,  primarily,  upon  the  decision  of  the 
superintendent  of  the  city  workhouse,  made 
upon  an  "  examination  and  inspection  "  of  the 
person  committed,  as  to  whether  she  is  identi- 
cal with  a  former  prisoner,  and,  finally,  upon 
the  decision  of  the  same  question  by  the  city 
commissioner  of  correction,  made  from  the 
records  upon  a  written  descriptive  statement 
of  the  prisoner  transmitted  by  the  superin- 
tendent of  the  city  workhouse,  and  which 
permits  this  determination  to  be  made  with- 
out notice  to  the  prisoner  or  opportunity  af- 
forded her  to  be  heard,  violates  the  due  proc- 
ess of  law  clause  of  the  Federal  Constitution. 
Matter  of  Kenny,  (Supni,  Ct.  Spec.  T.  1898) 
23  Misc.  (N.  Y.)  9,  affirmed  (1898)  30  N.  Y. 
App.  Div.  624. 

The  Forcible  Entry  and  Detainer  Act  of 
Washington,  by  which  it  is  provided  that  a 
tenant  of  real  property  for  a  term  less  than 
life  is  guilty  of  unlawful  detainer  when  he 
holds  over  or  continues  in  possession,  in  per- 
son or  by  subtenant,  of  the  property  or  any 
part  thereof,  after  the  expiration  of  the  term 
for  which  it  is  let  to  him;  that  in  all  cases 
where  real  property  is  leased  for  a  specified 
term  or  period,  by  express  or  implied  con- 
tract, whether  written  or  by  parol,  the  ten- 
ancy shall  be  terminated  without  notice  at 
thef  expiration  of  such  specified  term  or  pe- 
riod, does  not  deny  "  due  process  of  law " 
within  'the  prohibition  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 
Morris  v.  Healy  Lumber  Co.,  (1903)  33 
Wash.  451. 


b.  Reasonable  Notice.  —  A  state  statute  providing  for  the  service  of 
process  by  giving  five  days'  notice,  exclusive  of  the  day  of  service  and  of  the 
return  day,  is  not  a  reasonable  notice  in  the  case  of  a  nonresident  of  the  state. 
In  this  case  it  would  have  taken  the  party,  traveling  continuously,  four  days 
to  reach  the  place  where  the  court  was  held. 


Roller  v.  Holly,  (1900)  176  U.  S.  407,  re- 
versing (1896)  13  Tex.  Civ.  App.  036. 

A  notice  of  ten  days  from  the  last  of 
three  successive  daily  publications,  of  a  re- 
assessment for  taxation  for  public  improve- 
ments, was  held  to  be  sufficient.  Bellingham 
Bav.  etc.,  R.  Co.  v.  New  Whatcom.  (1899) 
172  IT.  S.  318,  wherein  the  court  said:  "It 
may  be  that  the  authority  of  the  legislature 
to  prescribe  the  length  of  notice  is  not  abso- 


lute and  beyond  review,  but  it  is  certain 
that  only  in  a  clear  case  will  a  notice  au- 
thorized by  the  legislature  be  set  aside  as 
wholly  ineffectual  on  account  of  the  shortness 
of  the  time." 

Notice  of  four  weeks  by  publication  to 
enforce  the  collection  of  taxes  on  lands  owned 
by  nonresidents  was  held  to  be  sufficient. 
Johnson  v.  Hunter,  (1904)  127  Fed.  Rep. 
222. 


c.  Notice  in  Proceedings  in  Rem.  —  Proceedings  under  a  state  statute, 
providing  that  the  state  officers  shall  seize  and  take  into  custody  a  vessel  found 
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dredging  for  oysters,  without  a  lioeftse,  and  if,  upon  trial  and  conviction,  the 
offenders  do  not  pay  the  fine  imposed  upon  them  within  twenty  days,  then  the 
justice  shall  direct  the  vessel  to  be  sold  after  twenty  days'  notice,  are  not  invalid 
as  depriving  of  property  without  due  process  of  law.  "  It  is  true  that  there 
was  no  notice,  by  service  or  publication  of  notice,  to  the  owner  or  holders  of 
maritime  or  other  liens,  that  the  vessel  was  being  proceeded  against;  but  a 
proceeding  in  rem  forms  an  exception  to  the  general  rule  of  notice,  particularly 
when  based  upon  actual  manucaption  of  the  thing  which  is  the  instrument  of 
the  wrong,  and  in  such  cases  the  seizure  has  been  held  to  be  constructive  notice 
to  every  one  having  any  interest  in  the  thing  seized." 
The  Ann,  (1881)  8  Fed.  Rep.  926. 


Seizure  of  vessel  violating  oyster  law. — 
A  New  Jersey  statute  provides  that  after 
seizure  of  a  vessel  for  the  alleged  violation 
of  the  state  oyster  law,  information  shall 
immediately  be  given  to  two  justices  of  the 
peace  of  the  county  where  such  seizure  shall 
have  been  made,  who  shall  meet  at  such  time 
and  place  as  they  shall  appoint,  and  hear 
and  determine  the  matter.  This  conn titu tea 
due  process  of  law.  Haney  v.  Compton, 
(1873)  36  N.  J.  L.  523,  in  which  case  the 
court  said  t  "  Provision  is  made  for  hearing 
the  parties,  and  judgment  is  to  be  given  only 
after  such  hearing.    There  is  to  be  a  regular 


trial  after  due  appointment  of  time  and  place 
for  the  same.  Any  arbitrary,  unjust,  illegal, 
or  oppressive  proceeding  of  the  justices,  if 
any  such  should  happen,  may  be  corrected 
by  the  Supreme  Court  by  virtue  of  that  gen- 
eral superintending  power  which  It  has  over 
all  Inferior  jurisdictions.  It  appears  to  me 
that  it  would  be  going  too  far  to  hold  that 
such  proceeding  is  void  because  no  express 
provision  is  made  for  notice  to  the  defendant 
ot  the  seizure.  The  seizure  of  the  vessel  while 
in  the  hands  of  the  owner  or  his  employees 
is  practically  as  effective  notice  that  the  pro- 
ceeding has  been  initiated  as  could,  under 
the  circumstances,  be  given." 


d.  Creating  Boakd  of  Railroad  Commissioners.  —  An  article  of  a  state 
constitution  creating  a  board  of  railroad  commissioners  is  not  invalid  as  not 
requiring  notice' to  the  railroads. 


Southern  Pac.  Co.  v.  Railroad  Com'rs, 
(1896)  78  Fed.  Rep.  258,  quoting,  in  support 
of  the  decision,  from  the  concurring  opinion 
of  Miller,  J.,  in  Chicago,  etc.,  R.  Co.  v.  Minne- 
sota, (1890)  134  U.  S.  460:  "  I  do  not  agree 
that  it  was  necessary  to  the  validity  of  the 
action  of  the  commission  that  previous  notice 
should  have  been  given  to  all  common  carriers 
interested  in  the  rates  to  be  established,  nor 
to  any  particular  one  of  them,  any  more  than 
it  would  have  been  necessary,  which  I  think 
it  is  not,  for  the  legislature  to  have  given 
such  notice  if  it  had  established  such  rates 
by  legislative  enactment.  But  when  the  ques- 
tion becomes  a  judicial  one,  and  the  validity 
and  justice  of  these  rates  are  to  be  estab- 
lished or  rejected  by  the  judgment  of  a  court, 
it  is  necessary  that  the  railroad  corporations 
interested  in  the  fare  to  be  considered  should 
have  notice  and  Iiave  a  right  to  be  heard  on 
the  question  relating  to  such  fare,  which  I 
have  pointed  out  as  judicial  questions." 

Proceedings  "before  the  railroad  commission- 
ers, after  a  notice  was  served  upon  the  gen- 
eral freight  agent  of  each  of  the  railroads  in 
the  state,  giving  time  and  place  of  meeting, 
at  which  time  and  place  the  representatives 
of  the   railroads   appeared   and   were  heard, 


but  no  proposed  change  in  existing  classifica- 
tion or  rates  was  indicated  by  the  contmfts- 
sion,  and  no  issue  was  submitted  which  could 
be  either  agreed  to  or  made  the  subject  of 
proof  or  suggestion  by  argument,  and  the 
commissioners  from  time  to  time  altered  and 
fixed  the  rates,  do  not  constitute  "due  pro- 
cess of  law."  Mercantile  Trust  Co.  v.  Texas, 
etc.,  R.  Co.,  (1892)  51  Fed.  Rep.  541. 

Fixing  railroad  rates.  — A  state  statute 
provides  that  where  rates  for  switching  are 
fixed  by  the  railroad  commission,  if  the  com- 
pany do  not  obey  it  within  ten  days,  proceed- 
ings by  mandamus  can  be  instituted  by  the 
commissioners  to  compel  the  railroad  com- 
pany to  comply  with  the  provisions  of  the  Act 
in  regard  to  posting  in  their  several  depots 
the  prices  and  rates  fixed  by  the  commission ; 
and,  if  such  proceeding  is  not  instituted  by 
the  commissioners  within  ten  'days,  the  cor- 
poration feeling  itself  aggrieved  thereby  may 
take  an  appeal  to  the  District  Court  of  the 
state ;  and  when  the  appeal  is  taken » and  pro- ' 
ceedings  are  brought  in  the  district,  it  may 
be  proceeded  with  as  a  civil  aetion.  This 
gives  due  process  of  law.  Chicago,  etc.,  R. 
Co.  v.  Becker,  (1887)  31  Fed.  Rep.  854. 


Making  Bates  Fixed  by  Commission  Conclusive.  —  A  state  statute  which,  as  construed 
by  the  state  Supreme  Court,  provides  that  the  rates  recommended  and  published 
by  the  state  railroad  commission  are  not  simply  advisoty,  nor  merely  prima 
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fhcie  equal  and  reasonable,  but  final  and  conclusive  as  to  what  are  equal  and 
reasonable  charges,  and  which  neither  contemplates  nor  allows  any  issue  to  be 
made  or  inquiry  to  be  had  as  to  theiy  equality  or  reasonableness  in  fact,  deprives 
the  railroad  company  of  its  right  to  a  judicial  investigation  by  due  process  of 
law  on  the  truth  of  a  matter  in  controversy. 

Chicago,  etc.,  R.  Co.  t\  Minnesota,  (1890)  law,  unless  it  Is  evident  from  a  consideration 

134  U.  S.  457.  of  all  the  sections  that  the  legislature  would 

not  have  enacted  that  which  is  within,  inde- 

To  the  objection  that  the  Texas  statute  pendently  of  that  beyond  its  power."    Reagan 

of   1891,  establishing  a  railroad  commission,  v.  Farmers'  L.  &  T.  Co.,  (1894)  154  U.  S.  390. 

declared  the  rates  and  regulations  made  by  See  also  Southern  Pao.  Co.  v.  Railroad  Com'rs, 

the  commission  conclusive  in  all  actions  be-  (1896)    78  Fed.  Rep.  258,  as  to  the  validity 

tween  private  individuals  and  the  companies,  of  the  clause  Of  the  California  constitution 

the  court  said:      "It  is   familiar   law  that  in   the   article   relating  to   the   appointment 

one   section  or  part  of  an   Act  may  be   in-  and  duties  of  railroad  commissioners,  provid- 

val id   without   affecting  the   validity   of   the  ing  that  "in  all  controversies,  civil  or  crimi- 

remaining  portion  of  the  statute.    Any  inde-  nal,  the  rates  of  fares  and  freights  established 

pendent  provision  may  be  thus  dropped  out  by  said  commission  shall  be  deemed  conclu- 

if  that  which  }s  left  is  fully  operative  as  a  sively  just  and  reasonable." 

c.  Notice  to  Railroad  of  Proceeding  to  Establish  Highway  Grossing. 
—  The  fact  that  an  interstate  railroad  company  had  no  actual  notice  of  a 
highway  proceeding,  and  did  not  appear  thereto,  and  was  awarded  no  damages, 
does  not  entitle  it  to  be  awarded  damages  in  a  mandamus  proceeding  to  require 
it  to  construct  a  highway  crossing;  and  the  denial  of  such  claim  is  not  a  taking 
of  property  without  due  process  of  law  and  without  just  compensation,  in 
violation  of  the  Fourteenth  Amendment  of  the  Federal  Constitution. 

Baltimore,  etc.,  R.  Co.  v.  State,  (1902)  159  Ind.  510. 

/.  Right  of  Property  Owners  as  to  Laying  Tracks  in  Streets.  —  A 
resolution  adopted  in  secret  conclave,  in  "  committee  of  the  whole,"  by  a  munic- 
ipal council,  granting  to  an  electric  company  the  privilege  of  laying  a  track  on 
a  residential  street  without  giving  the  property  owners  and  residents  an  oppor- 
tunity to  be  heard,  as  had  been  requested,  was  held  to  be  a  deprivation  of  prop- 
erty rights  without  due  process  of  law. 

Hoist  v.  Savannah  Electric  Co.,  (1904)  131  Fed.  Rep.  931. 

g.  Of  Fixing  Water  Rates.  —  Formal  notice  is  not  necessary  as  to  the 

precise  day  upon  which  water  rates  will  be  fixed  by  municipal  ordinance. 

When  a  state  constitution  provides  that  ordinances  or  resolutions  fixing  rates 

trould  be  passed  annually  in  the  month  of  February  in  each  year,  and  would 

take  effect  on  the  first  day  of  July  thereafter,  and  it  is  made  by  statute  the 

duty  of  the  city  at  least  thirty  days  prior  to  the  15th  day  of  January  in  each 

year  to  obtain  from  the  water  company  a  detailed  statement,  showing  the 

names  of  water-rate  payers,  the  amount  paid  by  each  during  the  preceding 

year,  and  "all  revenue. derived  from  all  sources/'  and  the  "expenditures  made 

for  supplying  water  during  said  time,"  and  it  was  the  right  and  duty  of 

appellant  in  January  of  each  year  to  make  a  detailed  statement,  under  oath, 

showing  every  fact  necessary  to  a  proper  conclusion  as  to  the  rates  that  should 
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be  allowed  by  ordinance,  it  cannot  be  said  that  the  water  company  is  denied  an 
opportunity  to  be  heard  upon  the  question  of  rates. 

San  Diego  Land,  etc.,  Co.  v.  National  City,  (1899)  174  U.  8.  752,  affirming  (1896)  74 
Fed.  Rep.  79.    See  also  San  Diego  Land,  etc.,  Co.  v.  Jasper,  (1898)   89  Fed.  Rep.  281. 

h.  Parties  Interested  in  Community  Property.  —  A  statute^  providing 
that  "  all  actions  founded  upon  contracts  may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases  in  which  the  same  might  have  been 
maintained  by  and  against  their  respective  intestates/'  under  which  it  was 
held  by  the  state  Supreme  Court  that  the  heirs  of  a  deceased  mortgagor  were 
not  necessary  parties  to  an  action  against  the  administrator,  does  not  deprive 
a  surviving  wife  of  her  right  in  community  property  without  due  process  of  law. 
What  is  community  property,  how  derived,  how  it  shall  descend,  and  what 
subject  to,  are  matters  of  state  policy  and  regulation.  The  California  law 
invests  a  husband  with  the  power  to  encumber  the  community  property  of 
himself  and  wife.  If  it  could  give  this  power,  it  was  certainly  competent  to 
provide  that  the  power  should  continue  after  his  death,  and  provide  how  it  could 
be  made  effectual  to  the  holder. 

Hearfield  v.  Bridge,  (1895)  67  Fed.  Rep.  333,  affirmed  (C.  C.  A.  1896)  75  Fed.  Rep.  47. 

i.  Before  Final  Judgment.  —  Due  process  of  law  is  afforded  litigants 
if  they  have  an  opportunity  to  be  heard  at  any  time  before  final  judgment  is 
entered. 

Wilson  v.  Standefer,  (1902)  184  U.  S.  415. 

;.  Notice  by  Statute.  —  When  a  statute  fixes  the  time  and  place  of  meet- 
ing of  any  board  or  tribunal,  no  special  notice  to  parties  interested  is  required. 
The  statute  is  itself  sufficient  notice. 

Reetz  v.  Michigan,  (1903)  188  U.  S.  509. 

fc.  Trial  According  to  Applicable  Mode  of  Procedure.  —  It  is  not 

possible  to  hold  that  a  party  has,  without  due  process  of  law,  been  deprived  of 

his  property  when,  as  regards  the  issue  affecting  it,  he  has  by  the  laws  of  the 

state  a  fair  trial  in  a  court  of  justice  according  to  the  modes  of  proceeding 

applicable  to  such  a  case. 

Davidson  v.  New  Orleans,  (1877)  96  U.  S.  105.  See  also  Kentucky  R.  Tax  Cases,  (1885) 
115  U.  S.  330;  Fallbrook  Irrigation  Diet  v.  Bradley,  (1896)  164  U.  S.  157. 

I  Summary  Judgment  Against  Prosecutor  for  Costs.  —  A  state  stat- 
ute which  provides  that  "  whenever  it  shall  appear  to  the  court  or  jury  trying 
the  case,  that  the  prosecution  has  been  instituted  without  probable  cause  and 
from  malicious  motives,  the  name  of  the  prosecutor  shall  be  ascertained  and 
stated  in  the  finding;  and  such  prosecutor  shall  be  adjudged  to  pay  the  costs, 
and  may  be  committed  to  the  county  jail  until  the  same  are  paid,  or  secured  to 
be  paid,"  was  held  not  to  be  a  deprivation  of  liberty  without  due  process  of 
law  in  a  particular  case  when  the  record  contained  nothing  having  any  tendency 
to  show  that  at  the  trial  he  was  denied  the  opportunity  of  offering  argument  or 
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evidence  in  support  of  his  good  faith  and  probable  cause,  or  requested  of  the 
court  any  ruling  or  instruction  upon  that  subject 
Lowe  v.  Kansas,  (1896)  163  U.  S.  87. 

m.  Ex  Parte  Decision  of  Overseers.  —  The  ex  parte  determination  of 
two  overseers  of  the  poor  is  not  due  process  of  law  upon  the  question  of  the 
commitment  of  an  alleged  pauper  to  the  workhouse. 

Portland  v.  Bangor,  (1876)  65  Me.  120. 

n.  Summary  Proceeding  for  Violation  of  Election  Law.  —  A  state 
statute  which  confers  upon  the  judges  of  election  the  authority  where  a  person 
is,  in  their  judgment,  violating  the  provisions  of  the  election  law,  after  he  has 
been  ordered  to  cease  such  action  and  he  refuses  to  desist,  to  order  his  arrest 
and  to  commit  him  for  a  time  not  exceeding  twenty-four  hours,  does  not  deprive 
such  person  of  liberty  without  due  process  of  law. 

Cox  v.  Gilmer,  (1898)  88  Fed.  Rep.  343. 

o.  Summary  Proceeding  Against  Assignee  for  Creditors.  —  A  sum- 
mary proceeding  against  an  assignee  for  the  benefit  of  creditors,  by  the  order 
of  a  referee  in  bankruptcy,  to  show  cause  why  the  assignee  should  not  pay  over 
certain  items  in  his  statement  of  account,  is  not  due  process  of  law.  If  an 
assignee  is  a  proper  party  to  the  preliminary  proceedings,  it  can  only  be  for  the 
purpose  of  contesting  one  of  the  facts  which  would  give  his  adversary  grounds 
for  hostile  proceedings,  namely,  the  bankruptcy  of  the  party  proceeded  against, 
and  the  consequent  investment  of  the  bankrupt's  title  in  the  trustee.  By  making 
the  assignment,  a  party  to  the  original  petition  is  not  precluded  from  his  right 
to  object  to  having  the  question  of  his  obligation  to  pay  the  money  specified 
in  the  order  to  show  cause  determined  in  that  summary  way. 

Sinsheimer  v.  Simonson,  (CCA.  1901)  107  Fed.  Rep.  904. 

p.  Judgment  Against  Surety.  —  A  judgment  rendered  against  a  surely 
on  a  forthcoming  bond  in  an  attachment  proceeding,  without  a  hearing,  does 
not  deprive  him  of  property  without  due  process  of  law,  as  such  a  bond  was  given 
in  view  of  the  existing  statute,  and  the  surety  virtually  consented  that  judgment 
might  go  against  him  on  the  bond  if  the  plaintiff  should  be  entitled  to  judgment 
against  his  principal. 

Johnson  v.  Chicago,  etc.,  Elevator  Co.,  (1886)  119  U.  6.  400. 

i  

q.  Settlement  Without  Notice  by  Special  Administrator.  —  A  stat- 
ute which  authorizes  a  special  administrator  having  charge  of  the  estate  of  a 
testator,  pending  a  contest  as  to  the  validity  of  his  will,  to  have  a  final  settle- 
ment of  his  accounts,  without  giving  notice  to  the  distributees,  and  which 
settlement,  in  the  absence  of  fraud,  is  deemed  conclusive  as  against  such  dis- 
tributees, does  not  deprive  such  distributees  of  property  without  due  process 
of  law.  When  a  special  administrator  ceases  to  act  as  such,  that  is,  when  his 
functions  cease  by  operation  of  law,  he  must  account  for  the  property  and 
estate  in  his  hands  to  the  executor  or  administrator  with  the  will  annexed,  who, 
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in  receiving  what  had  been  temporarily  in  charge  of  the  former,  acts  for  all 
interested  in  the  distribution  of  the  estate. 
Robards  r.  Lamb,  (1888)   127  U.  S.  61. 

r.  Service  of  Process  —  (1)  Effect  of  Challenging  Validity  of  Service.  — 
A  statute  which,  as  construed  by  the  Supreme  Court  of  the  state,  provides  that 
a  defendant  who  appears  only  to  obtain  the  judgment  of  the  court  upon  the 
sufficiency  of  the  service  of  process  upon  him  is  thereafter  subject  to  the  juris- 
diction of  the  court,  although  the  process  against  him  is  adjudged  to  have  been 
insufficient  to  bring  him  into  court  for  any  purpose,  does  not  violate  this  clause. 

Kauffman  v.  Wootters,  (1891)  138  U.  S.  not  attempt  to  restrain  him  from  fully  pro- 
286.  tecting    his   person,    his    property,    and   his 

Legislation  simply  forbidding  the  defend-  rig\ts  a^instA  ^ attf mpt  to  ™foTCf  a  judg" 

-«t*^r«l  lUvJT  «A«^i    .S i    «».-ii— -T  IT:,*  ment  rendered  without  due  service  of  process, 

an*   *°   c°m«  «to   court  and  challenge   the  d  d      .      w       f  Ub    t  p^perty 

validity  of  the  service  upon  him  in  a  personal  J^J  *h    Pprohibition   of   this  amendment 

action,  without  surrendering  himself  to  the  y    k       Tex£    (1890)  187  tj.  s.  19. 
jurisdiction   of   the   court,   and   which    does  »  \         / 

(2)  On  Domestic  Corporations.  —  A  statute  providing  that  until  a  domestic 
private  corporation  has  filed  with  the  register  of  deeds  of  the  county  where  its 
principal  office  is  located  a  list  of  its  officers  upon  whom  service  of  process,  etc, 
may  be  made,  such  service  may  be  made  by  leaving  a  copy  of  the  process, 
etc.,  with  the  register  of  deeds,  is  void. 

Pinney  v.  Providence  Loan,  etc.,  Co.,  (1900)  106  Wis.  396. 

(3)  On  Foreign  Corporations  —  (a)  in  General.  —  A  corporation  of  one  state 
cannot  do  business  in  another  state  without  the  latter's  consent,  express  or 
implied,  and  that  consent  may  be  accompanied  with  such  conditions  as  the  state 
may  think  proper  to  impose.  The  state  may,  therefore,  impose  as  a  condition  upon 
which  a  foreign  corporation  shall  be  permitted  to  do  business  within  her  limits, 
that  it  shall  stipulate  that  in  any  action  arising  out  of  its  transactions  in  the 
state,  it  will  accept  as  sufficient  the  service  of  process  on  any  agent  specially 
designated.  Such  conditions  must  not,  however,  encroach  upon  that  principle 
of  natural  justice  which  requires  notice  of  a  suit  to  a  party  before  he  can  be 
bound  by  it.  It  must  be  reasonable,  and  the  service  provided  for  should  be 
only  upon  such  agents  as  may  be  properly  deemed  representatives  of  the  foreign 
corporation. 

St.  Clair  v.  Cox,  (1882)  106  U.  S.  356.  or  suit  pertaining  to  the  property,  business, 

or  transactions  of  such  corporation  within 

Action  should  have  relation  to  employee  a  this  state  in  which  such  corporation  mav  be 
business.  —  As  a  nonresident  corporation  a  party,"  was  held  to  be  sufficient,  even  as 
must  be  doing  business  in  the  state  to  author-  to  a  cause  of  action  arising  in  another  state 
ize  service  on  the  agent  or  employee,  it  would  ano«  not  pertaining  to  the  property,  business, 
seem  reasonable  that  such  service  of  process  or  transactions  in  that  state.  Smith  t?.  Em- 
would  be  in  an  action  in  some  way  connected  pjre  State-Idaho  Min.,  etc.,  Co.,  (1904)  127 
with  or  touching  the  matter  which  the  em-       pe<j#  Repf  452. 

ployee  represents.    Strain  v.  Chicago  Portrait  . 

Co.,  (1903)   126  Fed.  Rep.  834.  An    Arkansas    statute   provides  that   "in 

all  cases  where  cause  of  action  shall  accrue  to 

Service  upon  the  secretary  of  a  foreign  a  resident  or  citizen  of  the  state  of  Arkansas, 
corporation  in  a  state  in  which  the  corpora-  by  reason  of  any  contract  with  a  foreign  cor- 
tion  has  its  principal  office  and  place  of  busi-  poration,  or  where  any  liability  on  the  part  of 
ness,  under  a  statute  requiring  foreign  cor-  a  foreign  corporation  shall  accrue  in  favor  of 
porations  to  have  resident  agents  authorized  any  citizen  or  resident  of  this  state,  whether 
"  to  accept  service  of  process  in  any  action       in  tort  or  .otherwise,  and  such   foreign  cor- 
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pomtion.  has  not  designated  an  agent  in  this 
state  upon  whom  process  may  be  served,  or 
has  oat  ah  officer  continuously  residing  in  this 
state  upon  whom  summons  and  other  process 
may  be  served  so  as  to  authorize  a  personal 
judgment,  service  of  summons  and  other 
pieces*  may  be  bad  upon  the  auditor  of 
state,  and  such  service  shall  be  sufficient  to 
give  jurisdiction  of  the  person  to  any  court 
m  this  state  having  jurisdiction  of  the  sub- 
ject-matter, whether  sitting  in  the  township 
of  county  where  the  auditor  is  served, 
or  elsewhere  in  the  state."  The  legislature 
evidently  intends  that  a  foreign  corporation 
doing  business  in  the  state  should  not  escape 
suit  in  the  state  for  contracts  entered  into 
by  it  or  torts  committed  by  it,  by  simply 
ceasing  to  do  business  in  the  state,  recalling 
its  agents,  and  revoking  the  authority  of  the 
person  designated  by  it  under  the  law  to  re- 
ceive process,  and  the  statute  has  no  applica- 
tion whatever  to  contracts  entered  into  or 
torts  committed  by  corporations  not  doing 
business  within  the  state  at  the  time  the  cause 
of  action  accrued,  and  to  that  extent  the 
statute  is  valid,  Davis  v.  Kansas,  etc.,  Coal 
Co.,  (1904)  129  Fed.  Rep.  149. 

Missouri  statutes  provide  and  contemplate 
that  where  a  nonresident  corporation  is  doing 
business  In  a  state,  but  has  no  actual  situs 
as  by  having  an  office  or  appointed  agent 
under  the  provisions  of  the  statute  requiring 
nonresident  corporations  doing  business  in 
the  state  to  establish  an  office  or  agency, 
etc.,  upon  whom  service  can  be  had  and  to 
make  report  to  its  principal,  service  may  be 
had  upon  the  agent  of  the  company  wherever 
found  in  the  state,  but  except  from  their 
operation  "drummers  or  traveling  salesmen 
soliciting  business  in  this  state  for  foreign 
corporations  which  are  entirely  nonresident." 

(b)  Qn  Special  Agent.  —  An  insurance  company  complied  with  a  state  statute 
requiring  a  nonresident  corporation  doing  business  in  the  state  to  establish  an 
office  find  agent  there  upon  whom  process  could  be  served,  by  locating  a  general 
agent  who  had  charge  of  the  company's  business,  but  soon  thereafter,  and  after 
a  certain  policy  of  insurance  had  been  issued,  the  company  withdrew  its  agent 
from  that  $tote.  Upon  a  claim  being  sent  in  upon  that  policy  to  the  company 
ail  agent  was  sent  with  authority  not  only  to  investigate  the  loss,  but  to  adjust 
it  in  any  such  way  as  he  saw  fit  Upon  a  disagreement  as  to  the  adjustment, 
and  pending  negotiations  while  he  was  there,  the  administrator  brought  suit 
against  the  company  in  the  state  court,  and  service  was  had  upon  such  spepial 
agent  It  was  held  that  the  agent  was,  for  the  purpose  of  the  case,  pro  hoc  vice, 
the  corporation  itself,  and  that  he  was  there  in  his  capacity  as  adjusting  agent 
of  a  transaction  connected  with  the  very  matter  of  his  local  supervision,  and 
for  t^at  reason  the  service  upon  him  was  sufficient 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  (1899)  172  U.  S.  602. 

(4)  Personal  Service  on  Nonresident,  —  A  judgment  without  personal  ser- 
vice against  a  nonresident  is  pood  only  so  far  as  it  affects  the  property  which 
ia  taken  or  brought  under  the  control  of  the  court  or  other  tribunal  in  an 
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It  was  held  that  a  service  of  process  upon  a 
soliciting  agent  whose  duty  it  was  simply 
to  obtain  and  send  in  orders  for  goods  which 
would  be  passed  upon  by  the  company,  and 
if  accepted  the  goods  would  be  shipped  to 
itself  at  the  destination  where  the  orders 
were  taken,  was  not  valid.  ■  Strain  t?.  Chicago 
Portrait  Co.,  (1903)  126  Fed.  Rep.  831.  See 
also  Boardman  v.  S.  S.  McClure  Co.,  (1903) 
123  Fed.  Rep.  614. 

A  Tennessee  statute  providing  that  "any 
corporation  claiming  existence  under  the  law 
of  any  other  state,  found  doing  business  in 
this  state,  shall  be  subject  to  suit  here  to 
the  same  extent  that  corporations  of  this 
state  are  by  the  laws  thereof  liable  to  the 
same,  so  far  as  relates  to  any  transaction 
had  in  whole  or  in  part  within  this  state,  or 
any  cause  of  action  arising  here,  but  not 
otherwise;  "  that  "  any  corporation  having 
any  transaction  with  persons  or  having  any 
transaction  concerning  any  property  sit- 
uated in  this  state,  through  any  agency  what- 
ever acting  for  it  within  this  state  shall  be 
held  to  be  doing  business  within  the  meaning 
of  "  the  statute,  and  that  "  process  may  be 
served  upon  any  agent  of  said  corporation 
found,  within  the  county  where  the  suit  is 
brought,  no  matter  what  character  of  agent 
such  person  may  be,  and  in  the  absence  of 
such  an  agent  it  shall  be  sufficient  to  serve 
the  process  upon  any  person,  if  found  within 
the  county  where  the  suit  is  brought,  who 
represented*  the  corporation  at  the  time  the 
transaction  out  of  which  the  suit  arising  took 
place,"  does  not  violate  the  Fourteenth 
Amendment,  as  depriving  foreign  corporations 
of  property  without  due  process  of  law.  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Spratley,  (1807) 
00  Tenn.  322. 
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ordinary  action  to  enforce  a  personal  liability,  and  no  jurisdiction  ig,  thereby 

acquired  over  the  person  of  a  nonresident  further  than  respects  the  property 

so  taken. 

In  proceedings  for  allowance  for  children 
of  divorced  parents.  —  Service  of  notice  out- 
side of  the  state,  in  proceedings  for  an  in- 
crease of  an  allowance  provided  for  by  statute 
for  the  maintenance  of  children  of  divorced 
parents,  does  not  violate  the  provision  of  the 
Fourteenth  Amendment  that  no  person  shall 
be  deprived  of  property  without  due  process  of 
law.  Such  service  of  the  notice  is  itself  "  due 
process  of  law."  White  v.  White,  (1903)  65 
N.  J.  Eq.  741. 


Dewey  v.  Dea  Moines,  (1899)  173  17.  S. 
203. 

Personal  judgment  against  unserved  non- 
resident.—  A  statute  providing  that  when 
the  attached  property  of  nonresidents  "  is 
not  sufficient  to  satisfy  the  recovery,  execu- 
tion may  issue  for  the  residue,  as  in  other 
cases,"  violates  the  clause  of  the  Fourteenth 
Amendment  forbidding  the  taking  of  property 
without  due  process  of  law,  in  authorizing 
personal  judgments  and  execution  against 
nonresidents  without  personal  service  of  proc- 
ess upon  them  for  an  amount  in  excess  of  that 
produced  by  the  attached  property.  Kemper- 
Thomas  Paper  Co.  v.  Shyer,  (1902)  108Tenn. 
444. 

The  issuance  of  an  attachment  from  a 
justice's  court  in  Vermont  against  the  prop- 
erty of  a  nonresident  defendant  who  had  no 
agent  in  the  state,  upon  service  by  delivering 
the  writ  to  the  treasurer  of  a  railroad  com- 
pany which  was  indebted  to  the  defendant,  is 
a  proceeding  in  violation  of  the  due  process 
of  law  clause  of  the  Federal  Constitution. 
Martin  t\  Central  Vermont  R.  Co.,  (1888)  50 
Hun  (N.  Y.)  347. 


"  Where,  however,  the  defendant  is  non- 
resident at  the  time  of  the  proceedings  for 
divorce,  and  is  not  served  with  process  within 
the  state,  and  does  not  appear,  *  *  *  a 
decree  for  alimony  based  solely  on  publica- 
tion or  service  out  of  the  state  is  a  decree 
fixing  personal  liability  or  obligations  with- 
out due  process  of  law  and  is  therefore 
void  under  the  Federal  Constitution.  A  de- 
cree for  alimony  rendered  under  such  cir- 
cumstances has  generally,  if  not  universally, 
been  held  to  be  without  due  process  under 
constitutional  provisions."  Elmendorf  v. 
Elmendorf,   (1899)   58  N.  J.  Eq.  113. 


(5)  On  Nonresident  Partner.  —  A  state  statute  provides  that  where  the 
defendant  is  a  nonresident  of  the  state,  the  clerk  shall,  upon  the  application 
of  any  party  to  the  suit>  address  a  notice  to  the  defendant,  requiring  him  to 
appear  and  answer  the  plaintiff's  petition  at  the  time  and  place  of  the  holding 
of  the  court,  naming  such  time  and  place.  In  a  suit  against  a  partnership  in 
which  the  resident  partner  was  duly  served  with  process  and  a  nonresident 
partner  was  served  with  notice,  according  to  the  above  statute,  the  judgment 
wis  held  binding  upon  the  firm  debts,  and  the  nonresident  partner  was  not 
deprived  of  property  without  due  process  of  law,  though  there  could  be  no 
execution  against  his  individual  property. 
Sugg  v.  Thornton,  (1889)  132  U.  S.  525. 

A  Tennessee  statute  which  provides  that 
"  when  a  corporation,  company,  or  individual 
has  an  officer  or  agency  or  resident  director 
in  any  county  other  than  that  in  which  the 
chief  officer  or  principal  resides,  the  service 
of  process  may  be  made,  on  any  agent  or 
clerk  employed  therein,  in  all  actions  brought 
in  such  county  against  said  company,  growing 
out  of  the  business  of  or  connected  with  said 
company  or  principal's  business/1  if  it  ought 
to  be  construed  so  as  to  authorize  a  service  of 
process  for  nonresident  partners,  upon  their 
resident  agent,  without  any  attachment  of 
or  proceeding  against  their  property,  or  if 
such  construction  had  been  given  to  it  by 
the  Supreme  Court  of  the  state,  would  lack 
due  process  of  law.  Brooks  v.  Dun,  (1892) 
51  Fed.  Rep.  141,  wherein  the  court  said: 
"Since  the  case  of  Pennoyer  v.  Neff,  (1877) 
95  U.  S.  714,  the  question  there  decided  has 
been  often  before  the  Circuit  Courts,  and  in 


various  forms,  and  their  decisions  have  been 
uniformly  adverse  to  the  validity  of  service 
in  such  cases  as  this  without  personal  ser- 
vice of  the  defendant  in  the  state  where  the 
suit  is  brought,  or  his  voluntary  appearance 
therein.  Bunnell  v.  Bunnell,  (1885)  25  Fed. 
Rep.  214;  U.  S.  v.  American  Bell  Telephone 
Co.,  (1886)  29  Fed.  Rep.  17,  31,  32;  Clark  t?. 
Hammett,  (1886)  27  Fed.  Rep.  339;  Hankin- 
son  v.  Page,  (1887)  31  Fed.  Rep.  184;  Perkins 
V.  Hendryx,  (1889)  40  Fed.  Rep.  657.  And 
even  where  personal  service  was  actually 
made  on  the  nonresident  defendant  at  a  time 
or  place  or  under  such  circumstances  as  ex- 
empted him  from  service,  similar  rulings  have 
been  made,  as  where  service  was  made  in 
another  state  than  that  in  which  the  suit  was 
brought  (Parrott  v.  Alabama  Gold  L.  Ina. 
Co.,  (1880)  5  Fed.  Rep.  391;  Wilson  v.  Selig- 
man,  (1888)  36  Fed.  Rep.  154),  or  upon  a 
nonresident  while  upon  compulsory  attend- 
ance upon  a  court  of  the  state,  as  defendant 
in  a  criminal  prosecution  (Blair  v.  Turtle, 
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(1881)  5  Fed.  Hep.  394),  or  as  a  witness  Rep.  865),  or  was  temporarily  in  the  itate  on 
(Atchison  v.  Morris,  (1882)  11  Fed.  Rep.  his  way  to  the  national  capitol,  as  a  member 
582;  Small  v%  Montgomery,   (1883)    17  Fed.       of  Congress." 

(6)  On  Agent  of  Nonresident.  —  A  statute  providing  "  that  whenever  suit 
shall  be  brought  against  any  person  or  persons  not  residing  in  this  state,  but 
doing  business  therein  either  by  a  branch  establishment  or  agency,  it  shall  be 
sufficient  service  of  a  writ  of  summons  to  leave  a  copy  thereof  with  any  agent, 
or  at  the  usual  place  of  business  of  such  person  or  persons,  or  his  or  her  or 
their  agent  ten  days  before  the  return  thereof,"  so  far  as  it  was  applicable  to 
the  case,  was  held  to  be  in  violation  of  this  clause. 

Caldwell  v.  Armour,  (1899)  1  Penn.  (Del.)  545. 

(7)  Attachment  Against  Nonresident  Executor.  —  A  state  statute  author- 
izing the  enforcement  of  a  contract  obligation  of  a  nonresident  who  died  owning 
real  estate  in  such  state,  by  attachment  and  sale  of  such  real  estate  in  an  action 
brought  against  the  nonresident  executor,  does  not  deprive  such  executor  of 
property  without  due  process  of  law. 

Mauley  v.  Mayer,  (1904)  68  Kan.  377.  See  also  Manley  t>.  Osborne,  (Ran.  1904)  76 
Pac.  Rep.  1130. 

(8)  By  Publication.  —  An  order  of  publication  under  a  statute  against 

a  nonresident,  upon  a  bill  filed  to  enforce  a  personal  demand,  in  which  the 

nonresident  defendants  are  charged  as  jointly  and  severally  liable  with  resident 

defendants,  is  not  unconstitutional  under  the  Fourteenth  Amendment  as  taking 

property  without  due  process  of  law. 

Kirkpatrick  v.  Post,  (1895)   53  N.  J.  Eq.      ing  for  the  clearing  of  titles  to  land,  and  the 
591.  rejection   of   overlapping   claims   upon   such 

Notice  by  publication  to  "whom  it  may      ^^^^iBl^fn,01  Uw-    Tjr,e"'  Judge9' 
concern,"  In  accordance  with  an  Act  provid-       (iyuo'    176  wa88*  1L' 

(9)  Swmmcvry  Process  to  Collect  Delinquent  Tones.  — •  A  summary  process 
provided  by  statute  for  the  sale  of  property  for  delinquent  taxes,  amounting  to 
less  than  three  hundred  dollars,  was  held  not  to  deprive  a  person  of  property 
without  due  process  of  law. 

Sawyer  tvDooley,  (1893)  21  Nev.  890. 

(10)  Of  Order  to  Show  Cause  on  Attorney.  —  The  service  upon  the  de- 
fendant's attorneys  of  an  order  directing  a  defendant  to  show  cause  why  he 
should  not  be  punished  for  his  failure  to  pay  alimony,  and  an  order  of  the 
court  pursuant  to  such  service  adjudging  him  to  be  in  contempt,  is  a  denial  of 
"  due  process  of  law  "  and  void. 

Goldie  v.  Goldie,  (1902)  77  N.  Y.  App.  Div.  12. 

(11)  Conclusiveness  of  Sheriff's  Return.  —  The  application  of  a  rule  to 

the  effect  that  a  sheriff's  return  of  personal  service  of  a  summons,  included  in 

the  record  of  a  judgment,  is  conclusive  between  the  parties,  and  the  enforcement 

of  the  judgment,  do  not  deprive  the  judgment  debtor  of  property  without  due 

process  of  law. 

Warren  v.  Wilner,  (1900)  61  Kan*  719. 
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7.  Rulingi  of  State  Courts  —  a.  On  Questions  of  Law  —  (1)  In  General 
—  In  enforcing  the  Fourteenth  Amendment  the  federal  courts  will  confine 
themselves  to  the  function  of  seeing  that  the  fundamental  principle  that  the 
citizen  shall  not  he  arbitrarily  proceeded  against  contrary  to  the  usual  course 
of  the  law  in  such  cases,  nor  punished  without  authority  of  law,  nor  unequally, 
and  the  like,  shall  not  be  violated  in  any  given  case ;  but  they  will  not  substitute 
their  judgment  for  that  of  the  state  courts  as  to  what  are  the  laws  of  the  state 
in  any  case. 

In  re  King,  (1891)  46  Fed.  Rep.  911.  When  by  the  judgment  of  a  state  court 

That  act  charged  i.  a  crime  under  .tate      **"  T!^f^ 
i.w       rru^  „«»j:**  „«j  ;„j~_«„*  ~#  «  -♦•♦-,      °*  *b  authority  exercised  under  the  United 

£L_.??iJ  ™*  t^  ftKSSh?  i/^K      8tat«»    «d    *e    decision   was    erroneously 
court,  if  the  court  had  jurisdiction  and  the      «,„.«'«.    .„„i1    «.,i.v«-;4-«    *u^-^    u~„    u^ 1 

procedure  has  been  regular,  must  be  condu-  ^^H™°*f  !SSS\JX?«i#  £?-  «f"  t 

sive'evidence  that  thiact  charged  against  ^J?*1?^  E^I^  TLHSw^  t  ?KE! 

the  defendant  was  a  crime  under  th™ laws  ^%^^7{if\'i  qFE? 

of  the  state.     In  re  King,.  (1891)    46  Fed.  ****'  °°-  (1888)  172  U'  S'  58' 

Rep.  909. 

When  the  Parties  Have  Been  Pally  Heard  in  the  regular  course  of  judicial  proceed- 
ings, an  erroneous  decision  of  the  state  court  does  not  deprive  the  unsuccessful 
party  of  his  property  without  due  process  of  law. 

Central  Land  Co.  v.  Laidley,  (1895)  159  even  if  there  has  been  a  miscarriage  of  jus- 
U.  S.  112.  tice,  they  have  not  been  deprived  of  prop- 

The  legislature  of  a  state  performs  its  ^w,$°'r  ^ESTT!  li^ET^T 2 
whole  duty  when  it  provides  a  taw  for  the  S^'fr&^Jlffi  Sin fai^En  m«o£' 
government   of   its   court,   while   exercising      "ft*  (1898)  89  Fed.  Rep.  385,  and  (1898) 

their  respective  jurisdiction,  which,   if  fol-      88  *ea*  **?•  7W" 

lowed   will  furnish  the  parties  the  necessary  ^  ^  ^^  .     ,  ^  , 

constitutional  protection,  and  the  state  can-      .  "j™~r  *™~ ^S^HZlt    .„h    vi   i«!«*3 

not  be  deemed  guilty  of  violating  this  consti-      Su^^SST  J^SS?  h.  fU2  h!^™ 
»»«.;^M«i  «.^,.;-:^«  /;.~Mi«,  u^~...._~  «„A  «*  :*...       trial  convicted  of  a  crime  m  a  court  having 

courts,  while  acting  within  its  jurisdiction,       h        ^*  *.        h    ^    ^  „d      ^^^ 

^th^L^nn7«T  nUa«fl?TiR°n  a  ^ET       of  law,"  and  has  been  maSe  to  suffer  «  K 
smith  *.  Harmonmg,  (1886)  118  U.  S.  194.  iflg  ^  ^  Uw  of  ^  Und/,  albdt  the  ^^ 

When  parties  nave  had  their  day  In  court.  may  have  made  a  mistake  of  fact  or  law  in 

before  tribunals  having  jurisdiction  to  settle  the  progress  of  that  particular  administra- 

their  rights,  and  have  had  a  trial  according  tion  of  the  "  law  of  the  land."    In  re  King, 

to  the  settled  course  of  judicial  proceedings,  (1891)  46  Fed.  Rep.  911. 

(2)  What  Constitutes  Defamation.  —  If  reputation  could  be  deemed  prop- 
erty within  the  meaning  of  this  provision,  there  has  been  no  deprivation  of 
property  without  due  process  of  law  by  the  dismissal  of  an  action  by  a  state 
court,  brought  to  recover  damages  sustained  by  the  plaintiff  on  account  of  an 
alleged  libel  published  against  him  by  the  use  of  a  defamatory  statement  in 
the  pleadings  in  another  action  to  which  he  was  not  a  party.  If  the  state  court 
erred  in  declaring  that  words  used  in  the  complaint  in  any  suit  could  not  be 
made  the  foundation  of  an  action  for  damages,  it  was  an  error  as  to  a  matter 
of  general  law  and  involves  no  question  of  a  federal  nature. 

Abbott  v.  Tacoma  Bank  of  Commerce,  (1899)  175  U.  S.  409. 

(3)  Right  to  Recover  Interest.  —  An  adjudication  by  the  state  courts  aa 
to  the  right  to  recover  interest  must  be  deemed  to  be  due  process  of  law. 

Morley  v,  Lake  Shore,  etc.,  K.  Co.,  (1892)  146  U.  8.  171. 
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(4)  On  Widening  City  Street.  —  Errors  in  the  administration  of  a  state 
statute  authorizing  the  widening  of  a  cdty  street,  not  involving  the  jurisdiction 
of  the  subject  and  of  the  parties,  could  not  justify  the  Supreme  Court  of  the 
United  States,  in  its*  re-examination  of  the  judgment  of  the  state  court  upon 
writ  of  error,  to  hold  that  the  state  had  deprived,  or  was  about  to  deprive,  the 
plaintiffs  of  their  property  without  due  process  of  law.  Whether  it  was  ex- 
pedient to  widen  the  street,  or  whether  the  board  of  supervisors  should  have  so 
declared,  or  whether  the  board  of  commissioners  properly  apportioned  the 
costs  of  the  work,  or  correctly  estimated  the  benefits  accruing  to  the  different 
owners  of  the  property  affected  by  the  widening  of  the  street,  or  whether  the 
board's  incidental  expenses  in  executing  the  statute  were  too  great,  or  whether 
a  larger  amount  of  bonds  were  issued  than  should  have  been,  the  excess,  if  any, 
not  being  so  great  as  to  indicate  upon  the  face  of  the  transaction  a  palpable 
and  gross  departure  from  the  requirements  of  the  statute,  or  whether  upon  the 
facts  disclosed  the  report  of  the  commissioners  should  have  been  confirmed,  are 
none  of  them  issues  presenting  federal  questions,  and  the  judgment  of  the  state 
court  upon  them  cannot  be  reviewed  in  the  Supreme  Court 

Lent  v.  Tillson,  (1891)  140  U.  S.  331. 

(5)  Refusal  of  Habeas  Corpus  upon  Application.  —  A  refusal  to  grant  a 
writ  of  habeas  corpus  upon  application  is  not  a  deprivation  of  liberty  with- 
out due  process  of  law.  Laws  of  a  state  under  which  the  officer  empowered 
to  act  upon  a  petition  can  judicially  determine  whether  upon  the  case  made 
out  by  the  petitioner  it  should  be  granted,  and  may  refuse  if  in  his  judgment, 
upon  the  facts  prescribed  upon  a  hearing,  the  result  would  be  that  the  prisoner 
would  be  remanded,  are  not  in  violation  of  this  amendment. 

In  re  Taylor,  (1870)  12  Chicago  Leg.  N.  17,  23  Fed.  Cas.  No.  13,774. 

(6)  Error  in  Deciding  What  Common  Law  Is.  —  A  state  has  the  right  to 
alter  the  common  law  at  any  time,  although  it  has  theretofore  adopted  it  with 
certain  limitations.  If,  through  its  courts,  it  err  in  deciding  what  the  common 
law  is,  yet,  if  no  fundamental  and  absolutely  aft-important  right  be  thereby 
denied  to  an  accused,  he  still  has  due  process  of  law,  and  he  cannot  complain  to 
the  federal  court  regarding  the  error,  assuming,  of  course,  that  the  decision  did 
not  conflict  with  some  specific  provision  of  the  Federal  Constitution. 

West  v.  Louisiana,  (1904)  194  U.  S.  262. 

b.  On  Mattbes  of  Practice.  —  A  decision  upon  a  matter  of  practice  under 

the  state  procedure  does  not  draw  in  question  any  right  under  this  provision. 

Thorington  v.  Montgomery,  (1893)   147  U.      Thereupon,  the  attorney  for  the  state,  in  the 
8.  492.  presence,  of  the  jury,   proposed   to  enter  a 


nolle  prosequi  as  to  the  third  and  fourth 
NoL  pros,  on  counts  jury  failed  to  agree  counts.  The  jury  having  been  sent  out,  the 
upon.  —  In  the  trial  of  a  criminal  case  after  court  permitted  a  nolle  prosequi  upon  those 
the  case  had  been  submitted  to  the  jury  they  counts  to  be  entered.  Of  this  fact  the  jury 
were  brought  into  court,  and  the  fact  dis-  were  informed,  and  being  instructed  to  pass 
closed,  by  polling  them,  that  they  were  agreed  only  on  the  remaining  counts,  they  retired, 
upon  a  verdict  of  guilty  under  the  first  and  and  returned  into  court  a  verdict  of  guilty, 
second  counts  of  the  indictment,  but  could  in  manner  and  form  as  charged  in  the  indict- 
not  agree  as  to  the  third  and  fourth,  counts.      ment,    There  was  nothing  in  all  this  amount* 
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ing  to  a  deprivation  of  the  liberty  of  the  de-  practice,  that  did  not  affect  the  substantial 
fendants  without  due  process  of  law.  At  rights  of  the  accused.  Cross  v.  North  Caro- 
most  it  was  a  mere  error  in  procedure  or       Una,  (1880)   132  U.  S.  140. 

On  issue  of  Lunacy.  —  The  United  States  Supreme  Court  will  accept  as  conclu- 
sive the  ruling  of  a  state  Supreme  Court  that  the  jury  which  passed  on  the  * 
issues  in  a  lunacy  proceeding  was  a  lawful  jury;  that  the  petition  was  in 
compliance  with  the  statute ;  and  that  the  asserted  omissions  in  the  recitals  in 
a  verdict  and  order  thereon  were  at  best  but  mere  irregularities  which  did 
not  render  void  the  order  of  the  state  court  appointing  a  guardian  of  the 
lunatic's  estate. 

Simon  v.  Craft,  (1901)   182  U.  S.  436. 

The  Denial  by  a  Stats  Court  of  an  Application  to  Amend  a  Petition  for  removal  is  not 
the  denial  of  any  right  secured  by  the  Constitution  of  the  United  States. 
Stevens  v.  Nichols,  (1805)   157  U.  S.  371. 

Serosal  of  Application  to  His  Supplementary  Answer.  —  The  refusal  of  a  state  court 
to  grant  an  application  for  leave  to  file  a  supplementary  answer  is  not  a  taking 
of  property  without  due  process  of  law  when  there  is  no  abuse  of  discretion. 

Sawyer  v.  Piper,  (1903)  189  U.  S.  157. 

Mere  Irregularities  in  the  Procedure  are  matters  solely  for  the  consideration  of 
the  judicial  tribunal  within  the  state  empowered  by  the  laws  of  the  state  to 
review  and  correct  errors  committed  by  its  courts.  Such  errors  affect  merely 
matters  of  state  law  and  practice,  in  no  way  depending  upon  the  Constitution 
of  the  United  States. 

Iowa  Cent.  R.  Co.  t>.  Iowa,  (1896)  160  U.  S.  393. 

8.   Power  to  Punish  for  Contempt.  —  This  provision  was  not  intended  to 

interfere  with  or  abolish  the  powers  of  the  courts  in  proceedings  for  contempt, 

whether  the  contempt  occurred  in  the  course  of  a  criminal  proceeding  or  of  a 

civil  suit 

Eilenbecker  v.  Plymouth  County,    (1890)       violation  and  disregard  of  the  provisions  of 
134  U.  S.  39.  this  clause.    Ex  p.  Strieker,  (1901)   109  Fed. 

The  summary  punishment  of  contempt  is  P* 

not  a  violation  of  the  due  process  of  law  Giving  commissioner  power  to  punish  foi 

clause  of  the  Federal  Constitution.     Eagan  contempt.  —  A  statute  of  New  York  provid- 

t>.  Lynch,  (N.  Y.  Super.  Ct.  Spec.  T.  1883)   3  ing  that  a  person  who  fails  to  appear  at  the 

Civ.  Pro.  (N.  Y.)  236.  time  and  place  specified  in  a  subpoena  duly 

Trial   by   jury. -"Due    process    of    law"  served  upon  him  or  to  testify  or  to  subscribe 

nun    uy    juiy.         Y   „    *~™>    i.Am,i«*iv  nis  deposition  when  duly  taken  down,  in  a 

does    not    require    that    a    person    regularly  stat|lt^      proceeding  before  a  commissioner, 

charged  with  contempt  who  1 has  been  brought  .g  liabIe*to%naltiesgwhich  would  be  ^ 

into  court,  has  appeared  i„  person ^  and  by  fa  R  Hke  ^  .f  ^  ^  g 

counsel,  has  pleaded  and  has  been  tried  ac-  th    w  ,    f  .  justice's  court,  and 

C°rn\g  t£*ZT\^     £*£  F%S£l  *ivin*  the  commissioner  the  powers^  a  j?us 

Mon^'iTT  Moy90^     7*  P      '  tice  of  the  Peace  to  P™8*  fo^contempt,  is  in 

(1903)    177  Mo.  205.  violation  of  the  due  process  of  law  clause  of 

Not  in  presence  of  court  —  summary  com-  the  Federal  Constitution,  in  conferring  upon 

mitment. —  A    commitment    for    an    alleged  a  commissioner  appointed  by  the  courts  of 

contempt,  not  in  the  presence  of  the  court,  another  state  to  take  testimony  in  New  York* 

where  no  rule  to  show  cause  has  been  issued,  power  to  punish  and  imprison  for  contempt 

no  notice  or  summons  has  been  served,  and  witnesses  appearing  before  him  and  refusing 

no  hearing  was  had,  was  an  act  of  the  state,  to  answer.     People  v.  Leubischer,   (1898)   34 

through  one  of  her  judicial  officers,  and  in  N.  Y.  App.  Div,  677. 
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9.  Statute!  of  Limitation  — a,  In  Gbw eral,  — The  legislature  may  prescribe  a 
limitation  for  the  bringing  of  suits  where  none  previously  existed,  as  well  as 
shorten  the  time  within  which  suits  to  enforce  existing  causes  of  action  may  be 
commenced,  provided,  in  each  case,  a  reasonable  time,  taking  all  the  circum- 
stances into  consideration,  be  given  by  the  new  law  for  the  commencement  of 
suit  before  the  bar  takes  effect 

or  exceptional  instance;  as  where  the  person 
against  whose  right  the  limitation  runs  is 
under  some  disability,  out  of  the  state,  or 
unavoidably  prevented  from  suing  within  the 
time  prescril>ed.,,  Lamb  v.  Powder  River  Live 
Stock  Co.,  (C.  C.  A.  1904)  132  Fed.  Rep.  442. 


Wheeler  v.  Jackson,  (1890)  137  XJ.  S.  255, 
holding  that  a  statute  which  prescribes  a  lim-  . 
itation  of  time  within  which  an  action  may  be 
brought  by  a  purchaser  at  a  tax  sale  to 
compel  the  execution  of  a  conveyance,  is  not 
unconstitutional  in  that  it  requires  the  reg- 
istrar to  cancel  in  his  office  all  sales  made 
more  than  a  certain  time  prior  to  a  specified 
date,  and  provides  that  "thereupon  the  lien 
of  all  such  certificates  of  sale  shall  cease 
and  determine/'  and  does  not  deprive  the 
certificate  holder  of  property  without  due 
process  of  law. 

A  statute  shortening  the  period  of  limita- 
tion is  within  the  constitutional  power  of 
the  legislature,  provided  a  reasonable  time, 
taking  into  consideration  the  nature  of  the 
case,  is  allowed  to  bring  an  action  after  the 
passage  of  the  statute  and  before  the  bar 
takes  effect.  Turner  t?.  New  York,  (1897) 
168  U.  8.  94,  holding  that  a  New  York  stat- 
ute which  provides  that  all  conveyances  there- 
after executed  by  the  comptroller,  of  land 
within  the  forest  preserves,  sold  by  him  for 
nonpayment  of  taxes  and  having  been  re- 
corded for  two  years  in  the  clerk's  office  in 
the  county  in  which  the  lands  lay,  should, 
six  months  after  the  Act  took  effect,  be  conclu- 
sive evidence  that  all  proceedings  prior  thereto 
were  regular  and  as  required  by  law,  is  not 
repugnant  to  any  provision  of  the  Constitu- 
tion as  to  the  limitation  of  six  months.  See 
also  Saranac  Land,  etc.,  Co.  v.  Comptroller, 
(1900)  177  U.  S.  318,  (1897)  83  Fed.  Rep. 
436. 

A  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford  full 
opportunity  for  resort  to  the  courts  for  the 
enforcement  of  the  rights  upon  which  the 
limitation  is  intended  to  operate,  and  this 
opportunity  must  be  afforded  in  respect 
of  existing  rights  of  action  after  they  come 
within  the  present  or  prospective  operation 
of  the  statute,  and  In  respect  of  prospective 
rights  after  they  accrue.  "  It  is  usual  in 
prescribing  periods  of  limitation  to  adjust 
the  time  to  the  special  nature  of  the  rights 
of  action  to  be  affected,  the  situation  of  the 
parties,  and  other  surrounding  circumstances. 
A  single  period  cannot  be  fixed  for  all  cases, 
because  what  would  be  reasonable  in  one 
class  of  cases  would  be  entirely  unreasonable 
in  another.  Each  limitation  must,  therefore, 
be  separately  judged  in  the  light  of  the  cir- 
cumstances surrounding  the  class  of  cases  to 
which  it  applies,  and,  if  the  time  is  reason- 
able in  respect  of  the  class,  it  will  not  be 
adjudged  unreasonable  merely  because  it  is 
deemed  to  operate  harshly  in  some  particular 


Amending  statutes  of  limitation  as  to 
state.  —  An  amendment  to  a  statute  of 
limitations  providing  that  the  statute  shall 
never  be  pleaded  to  an  action  brought  by  or 
for  the  benefit  of  the  state,  in  so  far  as  the 
same  affects  moral  claims  against  municipal 
corporations,  is  not  violative  of  the  due  process 
of  law  clause  of  the  Federal  Constitution,  al- 
though the  statute  of  limitations  had  fully 
run  prior  to  the  amendment  of  the  law.  A 
city  is  a  subordinate  subdivision  of  the  state 
government,  and  may  be  obligated  to  pay 
claims  not  strictly  binding  in  law,  if  just  and 
equitable  in  their  character.  State  v.  Aber- 
deen, (1904)  34  Wash.  61. 

From  time  of  recording  tax  deed.  — A 
state  statute  providing  that  "no  action  for 
the  recovery  of  real  property  sold  for  the 
nonpayment  of  taxes  shall  lie,  unless  the  same 
be  brought  within  five  years  after  the  treas- 
urer's deed  is  executed  and  recorded,  as  above 
provided,"  does  not  deprive  one,  claiming 
under  a  tax  deed,  of  property  without  due 
process  of  law,  when  construed  by  the  state 
court  to  mean  that  the  limitation  began  to 
run  at  the  time  of  the  execution  and  record- 
ing of  the  tax  deed,  irrespective  of  the  ques- 
tion of  adverse  possession.  Barrett  v.  Holmes, 
(1880)    102  U.  S.  666. 

A  North  Dakota  statute  declaring  that 
"all  titles  to  real  property  vested  in  any 
person  or  persons  who  have  been  or  here- 
after may  be  in  the  actual,  open,  adverse,  and 
undisputed  possession  of  the  land  under  such 
title  for  a  period  of  ten  years  and  shall  have 
paid  all  taxes  and  assessments  legally  levied 
thereon,  shall  be  and  the  same  are  declared 
good  and  valid  in  law,  any  law  to  the  con- 
trary notwithstanding,"  was  held  to  be  valid 
as  to  one  who  had  been  in  the  actual,  open, 
adverse,  and  undisputed  possession  of  land 
for  nine  years,  and  had  paid  the  taxes  and 
assessments  levied  thereon  during  the  first 
eight  of  those  years,  and  there  remained  a 
period  of  one  year  before  his  title  could  be- 
come good  and  valid;  and  one  against  whom 
the  aaverse  possession  was  maintained  was 
not  deprived  of  property  without  due  process 
of  law  by  the  ripening  of  the  title  by  adverse 
possession  and  payment  of  taxes  in  the  ad- 
verse possessor.  Schauble  v.  Schultz,  (C.  C. 
A.  1906)  137  Fed.  Rep.  391. 


When  Aotioni  May  Be  Immediately  Barred.  —  When  reasonable  opportunity  has  been 

offered,  by  a  statute  taking  private  property  for  public  use,  to  the  owners  to 
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obtain  compensation  for  the  damages  sustained,  they  must  be  deemed  to  have 

waived  their  right  to  assert  it,  and  a  statute  passed  after  that  lapse  of  time, 

providing  that  all  claims  and  causes  of  action  then  existing  upon  which  no 

proceeding  had  been  already  taken  should  be  barred,  did  not  deprive  such 

owners  of  property  without  due  process  of  law. 

Kaukauna  Water  Power  Co.  v.  Green  Bay,  etc.,  Canal  Co.,  (1891)  142  U.  S.  280,  affirming 
Green  Bay,  etc.,  Canal  Co.  v.  Kaukauna  Water-Power  Co.,  (1888)  70  Wis.  635. 

b.  Removal  of  Bab.  —  A. debtor  has  no  property  in  the  bar  of  a  statute  of 
limitation  as  a  defense  to  his  promise  to  pay  a  debt,  and  such  a  bar,  after 
it  has  become  complete,  may  be  removed  by  statute.  In  an  action  to  recover 
real  or  personal  property,  where  the  question  is  as  to  the  removal  of  the  bar 
of  the  statute  of  limitations  by  a  legislative  Act  passed  after  the  bar  has  become 
perfect,  such  Act  deprives  the  party  of  his  property  without  due  process  of  law. 
The  reason  is  that,  by  the  law  in  existence  before  the  repealing  Act,  the  prop- 
erty had  become  the  defendant's.  Both  the  legal  title  and  the  real  ownership 
had  become  vested  in  him,  and  to  give  the  Act  the  effect  of  transferring  this 
title  to  plaintiff  would  deprive  him  of  his  property  without  due  process  of 
law.  But  to  remove  the  bar  which  the  statute  of  limitations  enables  a  debtor 
to  interpose  to  prevent  the  payment  of  his  debt  stands  on  very  different  ground. 

Campbell  v.  Holt,  (1885)   115  U.  S.  623. 

10.  Relating  to  Crimei — a.  Knowledge  as  Element  of  Crime —  (1)  In 
General.  —  A  statute  punishing  incest  does  not  violate  the  due  process  of  law 
clause  of  the  Federal  Constitution,  in  that  it  does  not  employ  the  word  "  know- 
ingly "  or  any  equivalent  word  or  phrase  to  make  knowledge  of  the  relationship 
an  element  of  the  crime. 

State  v.  Glindemann,  (1904)  34  Wash.  221. 

(2)   Presumption  from  Possession.  —  A  state  statute  which  makes   the 

possession  by  persons  other  than  public  officers,  of  papers  or  documents,  being 

the  record  of  chances  or  slips,  or  the  possession  of  any  paper,  print,  or  writing 

commonly  used  in  playing  or  promoting  the  game  of  policy,  presumption  of 

possession  thereof  knowingly,  in  violation  of  the  statute,  does  not  deprive  a 

citizen  of  liberty  without  due  process  of  law. 

Adams  17.  New  York,  (1904)  192  U.  S.  599,  affirming  People  v.  Adams,  (1903)  176  N.  T. 
351. 

6.  Combination  to  Maliciously  Injure  Another.  —  A  state  statute 

which  imposes  imprisonment  or  fine  on  "  any  two  or  more  persons  who  shall 

combine    *    *    *    for  the  purpose  of  wilfully  or  maliciously  injuring  another 

in  his  reputation,  trade,  business,  or  profession  by  any  means  whatever,"  etc., 

as  construed  by  the  state  Supreme  Court  to  apply  to  a  case  of  malicious  injury 

from  disinterested  malevolence,  was  held  to  be  valid. 

Aikens  v.  Wisconsin,  (1904)  195  U.  S.  206,  motive  with  which  they  were  made.    We  see 

wherein  the  court  said :     "  Thus  limited,  on  no  sufficient  reason  to  believe  that  the  court 

whatever  ground,  the  statute  would  punish  will  go  farther  or  construe  the  Act  in  such 

only  combinations  of  a  kind  for  which   no  a  way  as  to  raise  questions  which  we  need 

justification  could  be  offered  and  those  which  not  go  into  here.    Therefore  it  is  unnecessary 

were  taken  out  of  the  justification  by  the  to  consider  whether,  on  a  more  liberal  con- 
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struction,  the  portion  dealing  with  malicious  to  go  too  far.    Probably  the  two  phrases  will 

intent  could  be  separated  from  that  which  be  read  together  and  the  statute  made  un- 

deals  with  the  purpose  of  merely  wilful  in-  questionable  as  a  whole." 
jury,  and  saved,  even  if  the  latter  were  held 

c.  PBomfciTiNG  the  Cakrying  of  Weapons.  —  The  following  statute  of 
a  state  was  held  not  to  violate  this  clause:  "  If  a  person  carry  about  his 
person  any  revolver  or  other  pistol,  dirk,  bowio-knife,  razor,  slung-shot,  billy, 
metallic  or  other  false  knuckles,  or  any  other  dangerous  or  deadly  weapon 
of  like  kind  or  character,  he  shall  be  guilty  of  a  misdemeanor,  and  fined  not  less 
than  twenty-five  nor  more  than  two  hundred  dollars,  and  may,  at  the  discretion 
of  the  court,  be  confined  in  jail  not  less  than  one  nor  more  than  twelve  months ; 
and  if  any  person  shall  sell  or  furnish  any  such  weapon  as  is  hereinbefore 
mentioned  to  a  person  whom  he  knows,  or  has  reason,  from  his  appearance  or 
otherwise,  to  believe,  to  be  under  the  age  of  twenty-one  years,  he  shall  be 
punished  as  hereinbefore  provided.  But  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  any  person  from  keeping  .or  carrying  about  his  dwelling- 
house  or  premises  any  such  revolver  or  other  pistol,  or  from  carrying  the  same 
from  the  place  of  purchase  to  his  dwelling-house,  or  from  his  dwelling-house 
to  any  place  where  repairing  is  done,  to  have  it  repaired,  and  back  again.  And 
if  upon  the  trial  of  an  indictment  for  carrying  any  such  pistol,  dirk,  razor,  or 
bowie-knife  the  defendant  shall  prove  to  the  satisfaction  of  the  jury  that  he  is 
a  quiet  and  peaceable  citizen,  of  good  character  and  standing  in  the  community 
in  which  he  lives,  and  at  the  time  he  was  found  with  such  pistol,  dirk,  razor, 
or  bowie-knife,  as  charged  in  the  indictment,  he  had  good  cause  to  believe,  and 
did  believe,  that  he  was  in  danger  of  death  or  great  bodily  harm  at  the  hands 
of  another  person,  and  that  he  was,  in  good  faith,  carrying  such  weapon  for 
self-defense  and  for  no  other  purpose,  the  jury  shall  find  him  not  guilty." 

State  v.  Workman,  (1891)  36  W.  Va.  367. 

d.  Ordinance  Ebquiring  Removal  of  Weeds.  —  A  city  ordinance  mak- 
ing any  owner  or  occupant  of  a  lot  who  shall  allow  to  remain  thereon  any 
growth  of  weeds  to  the  height  of  over  one  foot,  guilty  of  a  misdemeanor,  and 
providing  for  a  trial  by  jury  according  to  the  settled  course  of  judicial  pro- 
ceedings, does  not  deprive  any  person  of  liberty  or  property  without  due 
process  of  law. 

St.  Louis  v.  Gait,  (1003)  179  Mo.  8. 

11.  Public  Office  and  Officers  —  a.  In  General*.  —  Public  office  is  not  prop- 
erty, and  the  determination  of  the  general  assembly  as  to  the  right  to  the 
office  of  governor  of  a  state  is  not  open  to  judicial  review. 

Taylor  v.  Beckham,  (1900)  178  U.  S.  574.  ing  him  of  the  case  he  is  required  to  meet; 
See  also  State  v.  Crumbaugh,  ( 1901 )  26  Tex.  for  giving  him  an  opportunity  to  be  heard  in 
Civ.  App.  521.  his  defense;   for  the  deliberation  and  judo- 

A  law  to  determine  title  to  a  judicial  office     mfHnjL°*  tb*  c™rtL ;,  fu°r  fan  *VT*\  llom  A" 

tXufdu^^^  aUn»^ 

^?onUUUbeePn  m^fVrThe'riTl  Stt  cT      ™*  *  *"■"■«.  <  "^  *.  *•  «• 
test  before  a  court  of  competent  jurisdiction ;  Abolition  of  office  created  by  legislature, 

for   bringing   the    party   against   whom   the       — It  is  no  deprivation  of  property  without 
proceeding  is  had  before  the  court,  and  notify-    -  due  process  of  law  for  a  legislature  to  abolish 
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an  office  which  St  had  created,  although  the  tices  shall  receive  from  the  county  more  than 
legislature  had  prohibited  the  removal  of  such  ten  thousand  dollars  for  his  services  in  any 
an  officer  except  for  cause  after  due  trial.  one  month  in  criminal  cases,  does  not  de- 
Hawkins  v.  Roberts,   (1898)    122  Ala.  130.  prive  the  justices  whose  salary  is  thus  lim- 

Difference  in  compensation  of  justices  of  j*6*  °*  *™t??3  with£ut  *ue  ?""»■  °*  **"• 
fixed  classes. -An  Act  providing  that  no  ^bert  *  Baltim°re  Count^  <1903>  9*  Md- 
justice  of  the  peace  except  station-house  jus- 

6.  Removal  from  Office.  —  A  state  statute  regulating  proceedings  for 
the  removal  of  a  person  from  a  state  office  is  not  repugnant  to  the  Constitution 
of  the  United  States  if  it  provides  for  bringing  the  party  against  whom  the 
proceeding  is  had  into  court  and  notifying  him  of  the  case  he  has  to  meet,  for 
giving  him  an  opportunity  to  be  heard  in  his  defense,  and  for  the  deliberation 
and  judgment  of  the  court. 

Foster  v.  Kansas,  (1884)   112  U.  S.  206.  sioner  was  informed  by  letter  of  his  violation 

of  the  statute  and  notified  to  appear,  and  did 

A  state  auditor,  whose  office  was  substan-  appear,  although  the  governor  acted  without 

tiaily  an  administrative  one,  has  not  been  de-  sworn   testimonv,    or   hearing   testimony    in 

pnved  of  property  without  due  process  of  law  favor  of  the  commissioner.    Caldwell  v.  Wil- 

on  being  removed  from  the  office  by  the  gov-  ^n,   (1897)    121  N.  Car.  425. 
ernor  of  the  state,  when  the  state  court  has 

held  that  the  statute  authorizing  the  governor  Removal  of  police  officers  by  city  alderman. 

to  remove  him  is  not  in  violation  of  the  con-  —  A  clause  of  a  city  charter  providing  that 

stitution  of  the  state  and  that  the  hearing  "the  members  of  the  paid  police  department 

before  the  governor  was  sufficient.     Wilson  v.  of  said  city 'shall  not  be  subject  to  removal 

North  Carolina,  (1898)   109  U.  S.  592.  from,  office  at  any  time  except  for  misconduct 

or   incapacity   of   such   a   character   as    the 

Suspension    of    railroad    commissioner    by  board  of  aldermen  may  deem  a   disqualifi- 

Btatutory  proceeding.  —  The  suspension  from  cation  for  said  office,  and  all  such  removals 

office  of  a  railroad  commissioner  by  the  gov-  shall   be   by    the   board   of   aldermen,   upon 

ernor,  in  accordance  with  the  requirement  of  charges  made  in  writing  and  of  which  the 

a   statute   forbidding   any   railroad    commis-  officer  complained  of  shall  have  4iad  notice 

sioner  to  become  interested  in  any  railroad,  and  opportunity  to  be  heard  thereon,"  is  not 

does  not  deprive  him  of  Mb  property  without  repugnant  to  the  due  process  of  law  clause 

due   process   of   law   as   guaranteed   by   the  of  the  Federal  Constitution.    Lowrey  v.  Cen- 

Fourteenth  Amendment,  where  the  commis-  tral  Falls,  (1901)  23  R.  I.  354. 

c.  Fund  Appropriated  for  Benefit  of  Public  Officers.  —  A  state 
statute,  in  providing  for  the  appointment,  regulation,  and  payment  of  the  police 
force  of  a  city,  declared  that  the  compensation  of  the  members  of  the  police 
force  should  not  exceed  one  hundred  and  two  dollars  a  month  for  each  one, 
and  that  the  treasurer  of  the  city  should  "  retain  from  the  pay  of  each  police 
officer  the  sum  of  two  dollars  per  month,  to  be  paid  into  a  fund  to  be  known  as 
the  i  police  life  and  health  insurance  fund.'  "  A  later  statute  entitled  "  An  Act 
to  create  a  police  relief,  health,  and  life  insurance  and  pension  fund  in  the 
several  counties,  cities  and  counties,  cities  and  towns  of  the  state,"  repealed  the 
above  Act.  In  an  action  brought  by  the  personal  representative  of  a  police 
officer  whose  death  occurred  subsequent  to  the  latter  statute,  it  was  held  that 
though  the  two  dollars  retained  was  called  in  the  statute  a  part  of  an  officer's 
compensation,  it  was  in  fact  an  appropriation  of  that  amount  by  the  state 
each  month  to  the  creation  of  a  fund  for  the  benefit  of  the  police  officers 
named  in  that  law,  and,  until  used  for  the  purposes  designated,  could  be  trans- 
ferred to  other  parties  and  applied  to  different  purposes  by  the  legislature;  and 
that  the  latter  statute  did  not  deprive  him  of  property  without  due  process 
of  law. 

Pennie  v.  Reis,  (1880)  132  U.  S.  464. 
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12,  Franchise  as  Property.  —  A  ferry  franchise  is  property  entitled  to  the 
protection  of  the  law. 

Louisville,  etc.,  Ferry  Co.  v.  Kentucky,  (1903)   188  U.  B.  395. 

IS.  License  as  Property.  —  A  license  to  pursue  any  business  or  occupation, 
from  the  governing  authority  of  any  municipality  or  state,  can  only  be  invoked 
for  the  protection  of  one  in  the  pursuit  of  such  business  or  occupation,  as 
long  as  the  same  continues  unaffected  by  existing  or  new  conditions.  The 
degree  of  care  and  scrutiny  which  should  attend  the  pursuit  of  the  business  or 
occupation  practiced  will  necessarily  depend  upon  the  safety  and  freedom  from 
injurious  or  dangerous  conditions  attending  the  prosecution  of  the  same. 

Gray  t?.  Connecticut,  (1895)   159  U.  S.  77.       that  end  are  void  upon  general  principles, 
A  license  to  sell  liquors  for  the  term  of      **?  £n*ot  ^protected  hy  the  provisions  of 
*«T  J«T-7^Jl  *  j  v   4  *  •     it    Jl  "1      the  National  Constitution.     Kresser  v.  Ly- 

one  year,  granted  by  a  municipal  board  of  (lgg6)  u  Fed  R       ?66 

excise,  is  not  such  a  property  right  of  which  >  \  /  r 
the  licensee  cannot  be  deprived  before  the  ex-  A  law  interfering  with  rights  which 
piration  of  the  term.  The  state  cannot,  existed  under  a  license  that  has  expired  be- 
through  its  legislative  and  administrative  fore  the  law  goes  into  effect  does  not  violate 
officers,  enter  into  a  contract  hampering  the  any  right  protected  by  the  Fourteenth  Amend- 
future  action  of  the  state,  in  the  exercise  of  ment  of  the  Federal  Constitution.  Conse- 
its  police  power  to  regulate,  restrict,  or  pro-  quently  the  trial  and  conviction  of  a  mer- 
hibit  the  traffic  in  intoxicating  liquors.  The  chant  for  selling  in  violation  of  a  statute, 
state  cannot  barter  away,  or  in  any  manner  and  after  the  expiration  of  his  license,  pistols 
abridge,  any  of  those  inherent  powers  of  gov-  which  he  had  purchased  during  the  continu- 
ernment,  the  complete  and  untrammeled  ex-  ance  of  his  license,  does  not  deprive  him  of 
ercise  of  which  is  essential  to  the  welfare  his  property  without  due  process  of  law. 
of  organized  society,  and  any  contracts  to  State  v.  Burgoyne,  (1881)  7  Lea  (Tenn.)  173. 

14.  Incidental  Injury  to  Property.  —  Complaint  was  made  by  an  abutting 
property  owner  that  by  a  municipal  ordinance  authority  had  been  given  to  a 
railway  company  to  obstruct  the  street  with  tracks,  sheds,  fences,  etc.,  except  as 
to  pedestrians,  for  whom  the  company  was  required  to  provide  by  overhead 
bridge  and  stairway  approaches  thereto,  and  that  by  means  of  this  obstruction 
travel  along  the  streets  was  obstructed  and  the  property  rights  of  the  petitioner 
were  not  only  substantially  injured,  but  practically  destroyed.  It  was  held  that 
the  damage  complained  of  was  the  incidental  consequence  of  a  lawful  exercise 
of  municipal  authority  and  did  not  amount  to  taking  property  without  due 
process  of  law. 

Meyer  v.  Richmond,  (1898)  172  U.  S.  82. 

15.  Summary  Destruction  of  Property  —  a.  In  General.  —  In  determining 
what  is  due  process  of  law  we  are  bound  to  consider  the  nature  of  the  property, 
the  necessity  for  its  sacrifice,  and  the  extent  to  which  it  has  heretofore  been 
regarded  as  within  the  police  power.  So  far  as  property  is  inoffensive  or 
harmless,  it  can  only  be  condemned  or  destroyed  by  legal  proceedings,  with 
due  notice  to  the  owner;  but  so  far  as  it  is  dangerous  to  the  safety  or  the 
health  of  the  community,  due  process  of  law  may  authorize  its  summary 
destruction. 

Sentell  t?.  New  Orleans,  etc.,  R.  Co.,  (1897)  166  TJ.  S.  706. 

b.  Property  Illegally  Used.  —  A  state  statute  providing  that  any  net, 
etc,  maintained  in  violation  of  any  law  for  the  protection  of  fisheries  is  to  be 
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treated  as  a  nuisance,  "  and  may  be  abated  and  summarily  destroyed  by  any 

person,  and  it  shall  be  the  duty  of  each  and  every  protector  aforesaid  and  every 

game  constable  to  seize,  remove,  and  forthwith  destroy  the  same,"  is  not  invalid 

for  failing  to  provide  for  regular  judicial  proceedings  to  be  instituted  for  its 

condemnation  when  its  value  is  inconsiderable. 

Lawton  v.  Steele,  (1894)   152  U.  8.  135.  taming  a  public  nuisance,  is  not  a  taking  of 

The  destruction  of  property  in  the  exercise  CTl^  t?uJ 

«*  <k»  «„i:M  ^^.„ ««  1     *«*^    „,v „«^u  the  owner  of  it  without  due  process  of  law. 

of  the  police  power  of  a  state,   when  such  Q     u  .       Tin  (1893)  6/Fed.  ^     975 

property  is  used  in  violation  of  law,  in  main-  ^»»M"*  "•  *«*«*»«,  ^1CW'  v*  *cu*  "P*  w,°* 

16.  Relating  to  Presumptions — <k  On  Presumption  of  Death  from  Length 
of  Absence.  —  A  statute  providing  that  upon  application  made  to  the  register 
of  wills  for  letters  of  administration  upon  the  estate  of  any  person  supposed  to 
be  dead  on  account  of  absence  for  seven  or  more  years  from  the  place  of  his 
last  domicile  within  the  state,  the  register  of  wills  shall  certify  the  application 
to  the  Orphans'  Court,  and  that  said  court,  if  satisfied  that  the  applicant  would 
be  entitled  to  administration  if  the  absentee  were  in  fact  dead,  shall  cause  the 
fact  of  application  to  be  advertised  in  a  newspaper  published  in  the  county 
once  a  week  for  four  successive  weeks,  giving  notice  that  on  a  day  stated,  which 
must  be  two  weeks  after  the  last  publication,  evidence  will  be  heard  by  the 
court  concerning  "  the  alleged  absence  of  the  supposed  decedent  and  the  circum- 
stances and  duration  thereof,"  does  not  constitute  a  want  of  due  process  of  law. 

Cunnius  t>.  Reading  School  Dist.,  (1905)  presumption  under  the  law  of  England  of 
198  U.  S.  469.  death  arising  from  absence,  it  was  held  that 

A  statute  which  authorizes  administration  T^T^k^JI8  DOt  T?w  ?i!  and  WM 
on   the  estates  of  absent  p^ns  who  have      1^™^™^^^ 

law,  in  violation  of  the  Fourteenth  Amend-      ?€^iS?  ^^  tdSSiSLJ  ™ ~£E  2 

Carr  v.  Brown,  (1897)  20  R.  I.  215.  ministration   was   initiated   conclusively   re- 
Probate   proceedings  on   the   estate   of  a  butted  the  presumption  and  caused  the  court 
person  supposed  to  be  dead,  but  who  is  in  to  be  wholly  without  jurisdiction  to  ad  minis- 
fact  alive,  are  invalid,  and  a  judgment  of  a  ter  the  estate  of  a  person  who  was  alive." 

Reviewing  the  above  case,  the  court,  in  granted  upon  a  finding  by  the  surrogate  that 
Cunnius  v.  Reading  School  Dist.,  (1905)  198  the  depositor  was  deceased  and  had  died  in- 
U.  S.  469,  noted  supra,  said :  "  In  that  case  testate.  The  administrator  presented  his  let- 
a  probate  court  in  the  state  of  Washington  ters  of  administration  to  tne  bank  and  de- 
had  issued  letters  of  administration  upon  the  manded  the  amount  deposited,  with  accrued 
estate  of  a  person  who  had  disappeared,  and  interest,  and  the  bank  thereupon,  paid  the 
proceeded  to  administer  his  estate  as  that  of  same  to  him.  In  an  action  by  the  depositor 
a  dead  person  upon  the  presumption  of  death,  against  the  bank,  it  was  held  that  these  pro- 
which  the  court  assumed  had  arisen  from  his  ceedings,  conforming  to  state  statutes,  con- 
absence.  There  was  no  statute  of  the  state  stituted  no  defense,  as  there  was  an  absence 
of  Washington  providing  for  *an  administra-  of  "  due  process  of  law."  That  the  state  may 
tion  of  the  estate  of  an  absentee  as  such,  make  a  law  for  taking  care  of  abandoned  es- 
and  creating  rights  and  safeguards  applica-  tates,  with  proper  provisions  for  notice  to 
ble  to  that  situation,  as  distinct  from  the  the  absent  or  unknown  owners,  will  not  be 
general  law  of  the  state,  conferring  upon  denied,  but  this  is  not  such  a  law.  Lavln 
courts  of  probate  power  to  administer  the  v.  Emigrant  Industrial  Sav.  Bank,  (1880)  1 
estates  of  deceased  persons.    Referring  to  the  Fed.  Rep.  641. 

b.  Presumption  of  Negligence.  —  The  enforcement  of  a  statute  which 

provides  that  "  any  person  who  drives  a  herd  of  horses,  mules,  asses,  cattle, 
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sheep,  goats,  or  swine  over  a  public  highway,  where  such  highway  is  constructed 

on  a  hillside,  shall  be  liable  for  all  damage  done  by  such  animals  in  destroying 

the  banks  or  rolling  rocks  into  or  upon  such  highway,"  does  not  constitute  a 

taking  of  property  without  due  process  of  law. 

Jones  v.  Brim,  (1807)  165  U.  S.  180,  affirming  Brimm  v.  Jones,  (1895)  11  Utah  200,  13 
Utah  440. 

i 

c.  Pbesumption  of  Value  of  Property  Lost  by  Fire.  —  A  state  statute 

relating  to  fire  insurance  contracts,  which  directs  that  "  in  case  of  total  loss 

of  the  property  insured,  the  measure  of  damages  shall  be  the  amount  for  which 

the  same  was  insured,  less  whatever  depreciation  in  value  below  the  amount 

for  which  the  property  is  insured  the  property  may  have  sustained  between  the 

time  of  issuing  the  policy  and  the  time  of  the  loss,  and  the  burden  of  proving 

such  depreciation  shall  be  upon  the  defendant,"  does  not  deprive  insurance 

companies  of  property  without  due  process  of  law  as  precluding  the  judicial 

inquiry  of  liability  on  policies  of  fire  insurance  by  a  conclusive  presumption 

of  fact 

Orient  Ins.  Co.  v.  Daggs,  (1899)  172  U.  S.  564,  affirming  Daggs  v.  Orient  Ins.  Go.,  (1896) 
136  Mo.  382. 

17.  Regulating  Priorities —  a.  Displacing  Priority  of  Liens.  —  A  statute 

provided  that  no  railroad  company  should  have  power  to  give  any  mortgage  or 

other  kind  of  lien  on  its  property  which  would  be  valid  and  binding  against 

judgments  rfor  damages  done  to  persons  and  property  in  the  operation  of  the 

road.     Such  a  law  is  valid,  as  the  law  in  force  at  the  time  the  mortgage  is 

executed,  with  all  the  conditions  and  limitations  it  imposes,  is  the  law  which 

determines  the  force  and  effect  of  the  mortgage. 

East   Tennessee,    etc.,   R.    Co.   v.   Frarier,       Rep.  442,  affirming  Central  Trust  Co.  v.  Char- 
(1891)   139  U.  S.  288.    See  also  Southern  R.       lotte,  etc.,  R.  Co.,  (1894)  65  Fed.  Rep.  257. 
Co.  v.  Bouknight,   (C.  C.  A.  1895)    70  Fed. 

b.  Priority  of  Resident  Creditors.  —  A  state  statute  which  provides 
that  "  creditors  who  may  be  residents  of  this  state  shall  have  a  priority  in  the 
distribution  of  assets,  or  subjection  of  the  same,  or  any  part  thereof,  to  the 
payment  of  debts  over  all  simple  contract  creditors  being  residents  of  any  other 
country  or  countries,  and  also  over  mortgage  or  judgment  creditors,  for  all  debts, 
engagements,  and  contracts  which  were  made  or  owing  by  said  corporation 
previous  to  the  filing  and  registration  of  such  valid  mortgages,  or  the  rendition 
of  such  valid  judgments,"  does  not  deprive  a  nonresident  mortgagee  of  his 
property  without  due  process  of  law. 

Sully  v,  American  Nat.  Bank,  (1900)  178  U.  &  299. 

A  State  Statute  Which  Subordinates  the  Claims  of  Private  Button  Corporation!  not  within 
the  jurisdiction  of  the  state  to  the  claims  of  creditors  residing  in  the  state  does 
not  deprive  such  a  corporation  of  property  without  due  process  of  law,  when  it 
had  notice  of  the  proceedings  in  the  state  court,  became  a  party  to  those  proceed- 
ings, and  the  rights  asserted  by  it  were  adjudicated,  but  it  was  only  denied 
the  right  to  participate  upon  terras  of  equality  with  state  creditors  in  the 
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distribution  of  particular  assets  of  another  corporation  doing  business  in  that 
state. 

Blake  v.  McClung,  (1696)  172  U.  6.  260.     Bee  also  Blake  f>.  McClung,  (1900)  176  U.  8.  59. 

c.  Giving  Pbefebence  to  Certain  Stockholdebs  on  Liquidation.  —  A 
statute  provided  that  "  all  charters  and  grants  of  or  to  corporations  or  amend- 
ments thereof,  enacted  or  granted  since  the  14th  of  February,  1856,  and  all 
other  statutes,  shall  be  subject  to  amendment  or  repeal,  at  the  will  of  the  legis- 
lature, unless  a  contrary  intent  be  therein  plainly  expressed:  provided  that, 
whilst  privileges  and  franchises  so  granted  may  be  changed  or  repealed,  no 
amendment  or  repeal  shall  impair  other  rights  previously  vested."  A  provision 
of  an  amendment  to  a  railroad  company's  charter  that  "  the  proceeds  of  such 
sale,  lease,  or  consolidation  which  the  company  by  said  amendment  are  au- 
thorized to  make,  shall  be  first  applied  to  pay  off  debts  said  company  may  owe, 
and  the  balance  applied  towards  the  liquidation  and  discharge,  ratably,  of  the 
bonds  issued  by  the  Glasgow  precinct  and  by  the  town  of  Glasgow  to  aid  in 
building  said  road,"  was  held  to  be  unconstitutional  as  depriving  other  stock- 
holders than  the  municipal  corporation  of  vested  rights. 

Hill  v.  Glasgow  R.  Co.,  (1888)  41  Fed.  Rep.  property,  which  does  not  fall  within  the  power 
617,  wherein  the  court  said:  "After  the  pay-  to  deal  with  the  privileges  and  franchises  of 
ment  of  debts,  corporate  assets  belong  to  and  the  corporation.  The  legislature  could  not, 
must  be  distributed  equally  and  ratably  among  by  repeal  or  amendment  of  the  charter,  be- 
the  stockholders  therein,  as  the  beneficial  stow  all  the  surplus  property  of  the  corpora- 
owners  thereof.  This  equality  of  ownership  tion  upon  certain  stockholders  to  the  exclu- 
and  right  of  ratable  distribution  in  surplus  sion  of  others;  nor  could  it  lawfully  direct 
assets  of  the  corporation,  acquired  before  that  such  corporate  property  or  funds  should 
amendment  or  repeal  of  the  company's  char-  be  applied  to  the  payment  of  the  indebted- 
ter,  cannot  be  defeated  or  impaired  by  such  ness  of  a  portion  of  the  stockholders  of  the 
amendment  or  repeal.    It  is  a  valid  right  of  company." 

d.  Giving  Water  Rents  Priority  of  Lien.  —  A  statute  making  water 
rents  due  to  a  city  a  lien  prior  to  all  other  incumbrances,  in  the  same  manner 
as  taxes  and  assessments,  does  not  deprive  a  mortgagee  of  property  without 
due  process  of  law  when  the  mortgage  was  made  after  the  enactment  of  the 
statute,  nor  does  a  statute  passed  subsequent  to  the  mortgage,  imposing  a  penalty 
for  failing  to  pay  the  rents  by  a  certain  time,  and  a  heavy  rate  of  interest 
on  their  continuing  in  arrear. 

Provident  Sav.  Inst  t?.  Jersey  City,  (1885)  of  all  real  estate  in  its  limits;  and  the  charges 
113  U.  S.  506,  wherein  the  court  said:  "We  for  the  use  of  the  water  may  well  be  en- 
are  not  prepared  to  say  that  a  legislative  Act  titled  to  take  high  rank  among  outstanding 
giving  preference  to  *  *  *  liens  even  claims  against  the  property  so  benefited.  It 
over  those  already  created  by  mortgage,  judg-  may  be  difficult  to  show  any  substantial  dis- 
ment,  or  attachment,  would  be  repugnant  to  tinction  in  this  regard  between  such  a  charge 
the  Constitution  of  the  United  States.  *  *  *  and  that  of  a  tax  strictly  so  called.  But  as 
The  providing  a  sufficient  water  supply  for  the  the  present  case  does  not  call  for  an  opinion 
*  inhabitants  of  a  great  and  growing  city  is  one  on  this  point,  it  is  properly  reserved  for  con- 
of  the  highest  functions  of  municipal  govern-  sideration  when  it  necessarily  arises." 
ment,  and  tends  greatly  to  enhance  the  value 

18.  Anti-trust  Laws. — Statutes  which  are  directed  to  the  prohibition  of  com- 
binations to  restrict  trade,  or  in  any  way  limit  competition  in  the  production 
or  sale  of  articles,  or  to  increase  or  reduce  their  price  in  order  to  preclude  a 
free  and  unrestrained  competition  in  them,  enumerating  and  forbidding  the 
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various  ways  in  which  these  purposes  can  be  accomplished,  do  not  violate  this 
clause  of  the  Federal  Constitution. 


National  Cotton  Oil  Co.  v.  Texas,  (1905) 
197  U.  S.  115.  See  also  Texas  Brewing  Co.  v. 
Durrum,  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
880.  But  see  In  re  Grice,  (1897)  79  Fed.  Rep. 
637,  reversed  in  Baker  V.  Grice,  (1898)  169 
U.  S.  284,  on  the  ground  that  no  such  urgency 
was  shown  as  to  justify  a  federal  court  re- 
leasing on  habeas  corpus  a  person  held  on 
process  of  a  state  court,  and  that  the  peti- 
tioner should  be  left  to  the  regular  course  of 
justice  in  the  state  court  and  the  remedy 
by  writ  of  error  from  the  United  States  Su- 
preme Court. 

An  Iowa  statute  providing  that  it  shall 
be  unlawful  for  two  or  more  fire  insurance 
companies  doing  business  in  that  state,  or  for 
the  officers,  agents,  or  employees,  to  make  or 
enter  into  any  combination  or  agreement  re- 
lating to  the  rates  to  be  charged  for  insur- 
ance, the  amounts  of  commissions  to  be  al- 
lowed agents  for  procuring  the  same,  or  the 
manner  of  transacting  fire  insurance  in  that 
state,  was  held  to  be  unconstitutional  as  de- 
priving the  companies  of  the  liberty  to  con- 
tract. In  this  case  there  was  no  question  as 
to  any  combination  or  conspiracy  to  accom- 
plish any  desired  purpose.  Greenwich  Ins. 
Co.  17.  Carroll,  (1903)    125  Fed.  Rep.  122. 

A  Kansas  statute  provides:  "A  trust  is 
a  combination  of  capital,  skill,  or  acts,  by 
two  or  more  persons,  firms,  corporations,  or 
associations  of  persons,  or  either  two  or  more 
of  them,  for  either,  any,  or  all  of  the  follow- 
ing purposes:  First.  To  create  or  carry  out 
restrictions  in  trade  or  commerce  or  aids  to 
commerce,  or  to  carry  out  restrictions  in  the 
full  and  free  pursuit  of  any  business  author* 
ized  or  permitted  by  the  laws  of  this  state. 
Second.  To  increase  or  reduce  the  price  of 
merchandise,  produce,  or  commodities,  or  to 
control  the  cost  or  rates  of  insurance.  Third. 
To  prevent  competition  in  the  manufacture, 
making,  transportation,  sale,  or  purchase  of 
merchandise,  produce,  or  commodities,  or  to 
prevent  competition  in  aids  to  commerce. 
Fourth.  To  fix  any  standard  or  figure,  whereby 
its  price  to  the  public  shall  be,  in  any  man- 
ner, controlled  or  established,  any  article  or 
commodity  of  merchandise,  produce  or  com- 
merce intended  for  sale,  use,  or  consumption  in 
this  state.  Fifth.  To  make  or  enter  into,  or 
execute  or  carry  out,  any  contract,  obligation, 
or  agreement  of  any  kind  or  description  by 
which  they  shall  bind  or  have  to  bind  them- 
selves not  to  sell,  manufacture,  dispose  of,  or 
transport  any  article  or  commodity,  or  article 
of  trade,  use,  merchandise,  commerce,  or  con- 
sumption, below  a  common  standard  figure,  or 
by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article,  commodity,  or 
transportation  at  a  fixed  or  graded  figure, 
or  by  which  they  shall  in  any  manner 
establish  or  settle  the  price  of  any  article, 
.  or  commodity,  or  transportation  between 
them  or  themselves  and  others  to  preclude 
a  free  and  unrestricted  competition  among 
themselves  or  others  in  transportation,  sale, 
tor    manujEocture    of    any    such    article    or 


commodity,  or  by  which  they  shall  agree 
to  pool,  combine,  or  unite  any  interest 
they  may  have  in  connection  with  the 
manufacture,  sale,  or  transportation  of  any 
such  article  or  commodity,  that  its  price  may 
in  any  manner  be  affected.  And  any  such 
combinations  are  hereby  declared  to  be 
against  public  policy,  unlawful  and  void." 
The  statute  is  valid  as  applied  to  a  person 
charged  with  entering  into  an  agreement,  con- 
tract, and  combination  with  grain  dealers 
and  buyers  to  pool  and  fix  the  price  they 
should  pay  for  grain,  and  to  divide  between 
them  the  net  earnings,  and  to  prevent  com- 
petition in  the  purchase  and  sale  of  grain. 
Smiley  v.  Kansas,  (1905)  196  U.  S.  447, 
wherein  the  court  said :  "  Undoubtedly  there 
is  a  certain  freedom  of  contract  which  can- 
not be  destroyed  by  legislative  enactment.  In 
pursuance  of  that  freedom  parties  may  seek 
to  further  their  business  interests,  and  it 
may  not  be  always  easy  to  draw  the  line  be- 
tween those  contracts  which  are  beyond  the 
reach  of  the  police  power  and  those  which 
are  subject  to  prohibition  or  restraint.  But 
a  secret  arrangement  by  which,  under  penal- 
ties, an  apparently  existing  competition 
among  all  the  dealers  in  a  community  in  one 
of  the  necessaries  of  life  is  substantially  de- 
stroyed, without  any  merging  of  interests 
through  partnership  or  incorporation,  is  one 
to  which  the  police  power  extends."  Affirming 
(1902)  65  Kan.  240.  See  also  State  v.  Schlitz 
Brewing  Co.,  (1900)  104  Tenn.  715. 

A  Nebraska  statute  declared  that  any 
combination  of  capital  or  skill,  or  acts  by 
which  persons  seek  to  fix  the  price  of  any 
article,  commodity,  use,  or  merchandise,  with 
the  intent  to  prevent  others  in  a  like  business 
or  occupation  from  conducting  the  business  or 
occupation,  is  a  trust,  and  especially  so  as  to 
any  of  the  following  things':  Restrictions  in 
trade;  to  limit  the  production  or  increase  or 
reduce  the  price  of  any  commodity;  to  pre- 
vent competition  in  insurance,  or  in  the  mak- 
ing, transportation,  sale,  or  purchase  of  any 
article;  to  fix  any  standard  whereby  its  price 
to  the  public  shall  in  any  manner  be  estab- 
lished; to  enter  into  any  contract  by  which 
a  party  is  not  to  deal  in  any  article  below  a 
certain  price,  or  by  which  the  parties  agree 
to  keep  the  price  at  any  sum.  The  statute  de- 
clared that  any  persons  violating  the  statute 
should  be  conspirators,  and  punished  accord- 
ingly, and  any  corporation  of  the  state  violat- 
ing the  statute  should  have  its  corporate  exist- 
ence declared  forfeited  by  suit.  It  was  held 
that  the  statute  was  void  as  depriving  per- 
sons of  the  power  to  contract.  "If  this  stat- 
ute is  valid,  two  men  in  the  same  line  of 
business  in  the  same  town  or  village  cannot 
form  a  partnership  if  it  tends  to  maintain 
prices.  They  must  continue,  each  for  himself, 
until  one  or  the  other  or  both  are  destroyed. 
Neither  can  a  stock  company  nor  a  corpora- 
tion be  formed  by  two  or  more  if,  by  so  doing, 
the  price  is  maintained."  Niagara  F.  Ins. 
Co.  v.  Qomell,  (1901)   110  Fed.  Rep.  823. 
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An  Ohio  statute  entitled  "An  Act  to  de- 
fine trusts  and  provide  for  criminal  penalties 
in  civil  damages,  and  punishment  of  corpora- 
tions, persons,  firms,  and  associations,  or  per- 
sons connected  with  them,  and  to  promote 
free  competition  in  commerce  and  all  classes 
of  business  in  the  state,"  in  so  far  as  it  for- 
bids independent  corporations  to  enter  into 
combinations  to  restrict  competition  in  trade 
with  a  view  to  exacting  from  consumers 
higher  prices  than  would  prevail  under  the 
conditions  of  open  competition,  is  not  void 
as  an  interference  with  the  power  to  make 
contracts,  as  the  guaranty  of  such  liberty  is 
limited  by  the  public  welfare  or  the  exercise 
of  the  police  power.  State  v.  Buckeye  Pipe 
Line  Co.,  (1000)  61  Ohio  St.  520. 

An  Ohio  statute  which,  literally  construed, 
makes  it  criminal  for  two  or  more  persons, 
firms,  partnerships,  etc.,  to  make  or  carry 
out  any  contract,  obligation,  or  agreement, 
by  which  they  combine  or  agree  not  to  sell 
any  article  below  a  standard  or  common 
figure;  to  fix  values  and  to  keep  the  price  of 


such  articles  at  a  fixed  or  graduated  figure; 
to  settle  the  price  of  any  article  between 
themselves,  or  between  themselves  and  others ; 
to  exclude  all  free  and  unrestricted  competi- 
tion among  themselves,  or  among  themselves 
and  others,  either  in  selling  to  or  purchasing 
from  others,  is  unconstitutional  as  invading 
the  liberty  of  a  person  to  contract.  Gage  t?. 
State,  (1003)  24  Ohio  Cir.  Ct.  724,  in  which 
case  the  court  said:  "The  fault  of  the  Act 
under  consideration  is,  that  it  js  too  'general. 
It  makes  no  distinction  between  legal  and 
illegal  combinations  and  agreements  which 
prevent  competition,  or  are  in  restraint  of 
trade.  Contracts  which  have  always  been 
embraced  in  those  inalienable  rights  essential 
to  the  liberty  of  the  citizen  are  made  crim- 
inal equally  with  those  which  the  law  has 
always  condemned.  Statutes  prohibiting  all 
contracts  or  agreements  which  prevent  com- 
petition under  all  circumstances  are  infringe- 
ments of  the  constitutional  liberty  of  the 
citizen.  All  contracts  which  are  in  restraint 
of  trade,  or  prevent  competition,  are  not 
illegal." 


Preliminary  Examination  of  Witnesses  under  Anti-trust  Law.  —  A  proceeding  upon  the 
written  application  of  the  county  attorney  or  attorney-general,  under  the 
Kansas  anti-trust  law,  to  subpoena  witnesses  to  testify  of  their  knowledge  of 
violations  of  that  law,  is  in  the  nature  of  an  investigation,  or  preliminary 
proceeding,  and  is  a  valid  exercise  of  the  judicial  power,  the  procedure  being 
"  due  process  "  of  law  within  the  meaning  of  the  Fourteenth  Amendment  of 
the  Federal  Constitution. 

State  v.  Jack,  (1004)  60  Kan.  387. 

19.  Relation  of  Employer  and  Employee  —  a.  Regulating  Payment  of 
Wages.  —  A  statute  entitled  "  An  Act  to  provide  for  the  protection  of  servants 
and  employees  of  railroads,"  relating  to  the  payment  of  unpaid  wages  without 
abatement  or  deduction  on  discharge  of  an  employee,  does  not  amount  to  de- 
privation of  property,  as  the  Act  is  purely  prospective  in  its  operation.  It 
does  not  interfere  with  vested  rights,  or  existing  contracts,  or  destroy,  or  sensibly 
encroach  upon,  the  right  to  contract,  although  it  imposes  a  duty  in  reference 
to  the  payment  of  wages  actually  earned,  which  restricts  future  contracts  in 
the  particular  named. 


St.  Louis,  etc,  R.  Co.  t>.  Paul,  (1899)  173 
U.  S.  409,  affirming  (1897)  64  Ark.  83. 

Requiring  payment  of  wages  in  money. — 
An  Act  prohibiting  wages  except  in  lawful 
money  and  making  any  contract  for  any  other 
manner  of  payment  illegal,  is  not  a  depriva- 
tion of  property  without  due  process  of  law. 
State  t?.  Haun,  (1898)   7  Kan.  App.  509. 

Weekly  payment  laws.  —  A  Rhode  Island 
statute  providing  that  "every  corporation, 
other  than  religious,  literary,  or  charitable 
corporations,  and  every  incorporated  city,  but 
not  including  towns,  shall  pay  weekly  the  em- 
ployees engaged  in  its  business  the  wages 
earned  by  them  to  within  nine  days  of  the 
date  of  such  payment,  unless  prevented  by 


inevitable  casualty:  provided,  however,  that 
if  at  any  time  of  payment  any  employee  shall 
be  absent  from  his  regular  place  of  labor,  he 
shall, be  entitled  to  said  payment  at  any  time 
thereafter  on  demand,"  was  held  to  be  valid. 
State  t7.  Brown,  etc.,  Mfg.  Co.,  (1892)  18  R. 
I.  16. 

In  specifications  for  municipal  contracts. 
—  A  municipal  ordinance  providing  "  that 
all  specifications  prepared  by  the  head  of  any 
of  the  departments  of  the  executive  branch 
of  the  municipality  of  Cleveland  for  any  pub- 
lic work  or  improvement  and  upon  which, 
under  proper  advertisement,  bids  shall  be  re- 
ceived for  the  performance  of  such  work  or 
the  making  of  any  such  improvement,  such 
specifications  shall  have  inserted  therein,  a, 
3  Yotame  IX. 
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clause  providing  that  any  and  all  common  and  fifty  cents  per  day,  and  that  the  hours  of 
labor  performed  on  such  work  or  the  making  labor  of  such  common  labor  shall  not  exceed 
of  any  such  improvement  as  may  be  contem-  eight  hours  per  day/'  was  held  to  be  an  in- 
plated,  and  in  pursuance  of  any  such  specifi-  vasion  of  the  liberty  to  contract.  State  v. 
cations,  shall  receive  not  less  than  one  dollar  Norton,  (1897)  7  Ohio  Dec.  358. 

b.  Redemption  op  Stobb  Ordebs  in  Cash.  —  A  statute  which,  with  pro- 
visos, declares  "  that  all  persons,  firms,  corporations,  and  companies,  using 
coupons,  scrip,  punch-outs,  store  orders,  or  other  evidence  of  indebtedness  to 
pay  their  or  its  laborers  and  employees,  for  labor  or  otherwise,  shall,  if  de- 
manded, redeem  the  same  in  the  hands  of  such  laborer,  employee,  or  bona  fide 
holder,  in  good  and  lawful  money  of  the  United  States/'  is  valid. 

Knoxville  Iron  Co.  v.  Harbison,  (1901)  183  able  otherwise  than  in  lawful  money;  and, 

U.  S.  18,  affirming  (1899)  103  Tenn.  421.  See  if  such  scrip,  token,  draft,  check,  or  other 

also  Dayton  Coal,  etc.,  Co.  v.  Barton,  (1899)  evidence  of  indebtedness  be  so  issued,  sold, 

103  Tenn.  604.  given,  or  delivered  to  Such  laborer,  it  shall 

be  construed,  taken,  and  held  in  all  courts 

A  West  Virginia  statute  prohibiting  any  and  places  to  be  a  promise  to  pay  the  sum 

corporation,  company,  firm,  or  person  engaged  specified  therein  in  lawful  money  by  the  cor- 

in  any  trade  or  business,  either  directly  or  poration,  company,  firm,  or  person  issuing, 

indirectly,  to  issue,  sell,  give,  or  deliver  to  selling,  giving,  or  delivering  the  same  to  the 

any   person   employed   by  such   corporation,  person  named  therein  or  to  the  holder  thereof, 

company,  firm,  or  person,  in  payment  of  wages  was  held  not  to  be  so  plainly  and  obviously 

due  such  laborer,  or  as  advances  for  labor  not  in  violation  of  the  Constitution  as  to  justify 

due,  any  scrip,  token,  draft,  check,  or  other  a  court  to  declare  it  void.     State  v.   Peel 

evidence  of  indebtedness  payable  or  redeem-  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 

c.  Pbohibiting  Assignment  of  Wages.  —  An  Act  prohibiting  the  assign- 
ment of  wages  to  become  due  to  employees  and  making  of  no  effect  any  agree- 
ment by  which  the  employer  would  be  relieved  of  the  obligation  to  pay  such 
wages,  is  not  a  deprivation  of  property  without  due  process  of  law. 

International  Text-Book  Co.  v.  Weisinger,  (1903)  160  Ind.  349. 

d.  Rbgui-ating  Houbs  of  Labor —  (J)  Eight-hour  Laws  for  Miners.  — 
A  state  statute  providing  that  the  period  of  employment  of  workingmen  in 
all  underground  mines  or  workings,  and  in  smelters  and  all  other  institutions 
for  the  reduction  or  refining  of  ores  or  metals,  shall  be  eight  hours  per  day, 
except  in  cases  of  emergency  where  life  or  property  is  in  imminent  danger,  is 
not  a  deprivation  of  property  without  due  process  of  law.  These  employments 
when  too  long  pursued,  the  legislature  has  judged  to  be  detrimental  to  the 
health  of  the  employees,  and  so  long  as  there  are  reasonable  grounds  for  believ- 
ing that  this  is  so,  its  decision  upon  this  subject  cannot  be  reviewed  by  the  federal 
courts. 

Holden  *.  Hardy,  (1898)  169  U.  8.  380,  A  Nevada  statute  providing  that  "the 
wherein  the  court  said:  "As  the  possession  period  of  employment  of  workingmen  in  all 
of  property,  of  which  a  person  cannot  be  de-  underground  mines  or  workings  shall  be  eight 
prived,  doubtless  implies  that  such  property  hours  per  day,  except  in  cases  of  emergency 
may  be  acquired,  it  is  safe  to  say  that  a  where  life  or  property  is  in  imminent  danger," 
state  law  which  undertakes  to  deprive  any  and  that  "  the  period  of  employment  of  work- 
class  of  persons  of  the  general  power  to  ac-  ingmen  in  smelters  and  in  all  other  institu- 
quire  property  would  also  be  obnoxious  to  the  tions  for  the  reduction  or  refining  of  ores  or 
same  provision.  Indeed,  we  may  go  a  step  metals  shall  be  eight  hours  per  day,  except  in 
further,  and  say  that,  as  property  can  only  cases  of  emergency  where  life  or  property  is  in 
be  legally  acquired  as  between  living  persons  imminent  danger,"  was  held  to  be  within  the 
by  contract,  a  general  prohibition  against  power '  and  discretion  of  the  legislature  to 
entering  into  contracts  with  respect  to  prop-  enact  for  the  protection  of  the  health  and 
erty,  or  having  as  their  object  the  acquiai-  prolongation  of  the  lives  of  the  workingmen 
tion  of  property,  would  be  equally  invalid."  affected,  and  the  resulting  welfnre  of  the 
Affirming  State  t>.  Holden,  (1896)  14  Utah  71.  state.    Ew  p.  Boyce,  (1904)  27  Nev.  299. 
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It  is  not  competent  for  a  state  to  single  employers  of  labor  are  exempt.  It  violate*  the 

out  the  mining,  manufacturing,  and  smelting  right  of  parties  to  make  their  own  contracts, 

industries  of  the  state,  and  impose  upon  them  a  right  protected  by  this  clause.    In  re  Eight* 

restrictions  with  reference  to  the  hours  of  Hour  BUI,  (1895)  21  Colo.  30. 
labor  of  their  employees  from  which  other 

(2)  Ten-hour  Labor  Law  for  Bakers.  —  A  statute  providing  that  "  no  em- 
ployee shall  be  required  or  permitted  to  work  in  a  biscuit,  bread,  or  cake  bakery 
or  confectionery  establishment  more  than  sixty  hours  in  any  one  week,  or 
more  than  ten  hours  in  any  one  day,  unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week,  nor  more  hours  in  any  one  week  than 
will  make  an  average  of  ten  hours  per  day  for  the  number  of  days  during  such 
week  in  which  such  employee  shall  work,7'  was  held  to  be  invalid  as  depriving 
persons  of  liberty  to  contract, 

Lochner  v.  New  York,    (1905)    198  U.  S.  #     *     *     It  is  manifest  to  us  that  the  lim- 

52,  wherein  the  court  said :     "  The  statute  itation  of  the  hours  of  labor  as  provided  for 

now  before  this  court  has  no  emergency  clause  in  this  section  of  the  statute  under  which 

in  it,  and,  if  the  statute  is  valid,  there  are  no  the  indictment  was  found,  and  the  plaintiff 

circumstances    and    no    emergencies    under  in  error  convicted,  has  no  such  direct  rela- 

which  the  slightest  violation  of  the  provisions  tion  to  and  no  such  substantial  effect  upon 

of   the  Act   would   be   innocent.        *     *     *  the  health  of  the  employee,  as  to  justify  us 

We  think  the  limit  of  the  police  power  has  in  regarding  the  section  as  really  a  health 

been  reached  and  passed  in  this  case.    There  law.    It  seems  to  us  that  the  real 'object  and 

is,  in  our  judgment,  no  reasonable  founda-  purpose  were  simply  to  regulate  the  hours 

tion  for  holding  this  to  be  necessary  or  ap-  of  labor  between  the  master  and  his  employees 

propriate  as  a  health  law  to  safeguard  the  (all  being  men,  sui  juris),  in  a  private  busi- 

public  health  or  the  health  of  the  individuals  ness,  not  dangerous  in  any  degree  to  morals 

who  are  following  the  trade  of  a  baker.     If  or  in  any  real  and  substantial  degree  to  the 

this  statute  be  valid,  and  if,  therefore,  a  health  of  the  employees.     Under  such  cir* 

proper  case  is  made  out  in  which  to  deny  cumstances  the  freedom  of  master  and  era- 

the  right  of  an  individual,  sui  juris,  as  em-  ployee  to  contract  with  each  other  in  rela- 

ployer  or  employee,  to  make  contracts   for  tion  to  their  employment,  and  in  defining  the 

the  labor  of  the  latter  under  the  protection  same,  cannot  be  prohibited  or  interfered  with, 

of  the  provision  of  the  Federal  Constitution,  without  violating  the  Federal  Constitution." 

there  would  seem  to  be  no  length  to  which  Reversing  (1904)    177  N.  Y.  145. 
legislation    of    this   nature   might   not   go. 

(3)  Tenrhour  Law  for  Radroad  Employees  and  Telegraph  Operators. 

A  statute  declaring  that  ten  hours  shall  tional  as  interfering  with  the  right  of  con- 
constitute  a  day's  work  and  that  the  class  of  tract  and  as  taking  property  without  due 
employees  specified  in  the  Act  shall  be  paid  process  of  law.  Wheeling  Bridge,  etc.,  R,  Co. 
for  every  hour  in  excess  of  ten  which  they  v.  Gilmore,  (1894)  4  Ohio  Cir.  Dec.  366,  8 
shall  be  required  or  permitted  to  work,  in  Ohio  Cir.  Ct,  658. 
additional  to  their  per  diem,  is  unconstitu- 

e.  Regulating  Screening  and  Weighing  Coal.  —  A  statute  relating  to 
weighing  and  measuring  ooal  at  the  plaoe  where  mined  before  the  same  is 
screened,  providing  that  all  coal  mined  and  paid  for  by  weight  shall  be  weighed 
in  the  car  in  which  it  is  removed  from  the  mine,  before  it  is  screened,  and 
shaJl  be  paid  for  according  to  the  weight  so  ascertained,  at  such  price  per  ton 
as  may  be  agreed  on  by  suoh  owner  or  operator  and  the  miners  who  mined  the 
same,  that  coal  mined  and  paid  for  by  measure  shall  be  paid  for  according  to 
the  number  of  bushels  marked  upon  each  car  in  which  it  is  removed  from  the 
mine,  and  before  it  is  screened,  and  that  the  price  paid  for  each  bushel  so  ascer- 
tained shall  be  such  as  may  be  agreed  on  as  aforesaid,  was  held  not  to  be  ao 
plainly  and  obviously  in  violation  of  the  Constitution  aa  to  justify  a  court  in 
declaring  it  void. 

State  v,  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 
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/.  Waiver  of  Eight  to  Damages  fob  In jubtbs.  —  A  state  statute  whicK 
provides:  "And  no  railroad  company,  insurance  company,  or  association  of' 
other  persons  shall  demand,  expect,  require,  or  enter  into  any  contract,  agree- 
ment, or  stipulation  with  any  other  person  about  to  enter,  or  in  the  employment 
of  any  railroad  company,  whereby  such  person  stipulates  or  agrees  to  surrender 
or  waive  any  right  to  damages  against  any  railroad  company  thereafter  arising 
from  "personal  injury  or  death,  or  whereby  he  agrees  to  surrender  or  waive,  in 
case  he  asserts  the  same,  any  other  right  whatsoever,  and  all  such  stipulations  or 
agreements  shall  be  void,"  in  denying  to  the  employees  of  a  railroad  corporation 
the  right  to  make  their  own  contracts  concerning  their  own  labor,  deprives  them 
of  liberty  without  due  process  of  law. 

Shaver  v.  Pennsylvania  R.  Co.,  (1896)  71  Fed.  Rep.  936. 

g.  Prohibiting  Contracts  Interfering  with  Membership  in  Labor 
Organizations.  —  A  statute  provided:  "No  employer,  superintendent,  fore- 
man, or  other  person  exercising  superintendence  or  authority  over  any  mechanic, 
miner,  engineer,  fireman,  switchman,  baggageman,  brakeman,  conductor,  tele- 
graph operator,  laborer,  or  other  workingman,  shall  enter  into  any  contract  or 
agreement  with  any  such  employer  requiring  said  employee  to  withdraw  from 
atoy  trade  union,  labor  union,  or  other  lawful  organization  of  which  said  em- 
ployee may  be  a  member,  or  requiring  said  employee  to  refrain  from  joining 
any  trade  union,  labor  union,  or  other  lawful  organization,  or  requiring  any 
such  employee  to  abstain  from  attending  any  meeting  or  assemblage  of  people 
called  or  held  for  lawful  purposes,  or  shall  by  any  means  attempt  to  compel 
or  coerce  any  employee  into  withdrawal  from  any  lawful  organization  or 
society."  It  was  held  that  this  statute  violated  the  right  to  acquire  property 
by  labor  and  by  contract,  and  was  therefore  repugnant  to  the  constitutional 
provision  that  no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 

State  v.  Julow,  (1895)  129  Mo.  163.  labor  organizations,  or  to  discharge  them  be- 

cause of  their  connection  with  labor  unions, 

An  Act  to  protect  "union'9  men  by  mak-  violates  the  due  process  of  law  clause  of  the 
ing  it  a  criminal  offense  for  an  employer  to  Federal  Constitution.  Gillespie  v.  People, 
attempt  to  prevent  his  employees  from  joining       (1900)  188  111.  176. 

h.  Prohibiting  Blacklisting  Employees.  —  The  provision  of  a  state 
statute  was  as  follows:  "  No  company,  corporation,  or  partnership  in  this 
.  state  shall  authorize,  permit,  or  allow  any  of  its  or  their  agents  to,  nor  shall 
any  of  its  or  their  agents,  blacklist  any  discharged  employee  or  employees^  or 
by  word  or  writing  seek  to  prevent,  hinder,  or  restrain  such  discharged  employee 
or  any  employee  who  may  have  voluntarily  left  such  company's  or  person's 
service  from  obtaining  employment  from  any  other  person  or  company."  It 
was  held  that  this  provision,  inasmuch  as  it  does  not  interfere  with  the-  right  of 
the  employer  to  discharge  an  employee,  or  his  right  to  communicate  to  other 
employers  the  nature  and  character  of  his  employees  when  such  information 
would  be  for  their  interests,  is  not  in  violation  of  the  Fourteenth  Amendment. 

State  v.  Justus,  (1902)  85  Minn.  279. 
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20.  Relation  of  Mortgagor  and  Mortgagee —  a.  Title  of  Mortgagee  in  Pos- 
session. —  A  statute,  entitled  "  An  Act  in  regard  to  judgments  and  decrees, 
and  the  manner  of  enforcing  the  same  by  execution,  and  to  provide  for  the 
redemption  of  real  estate  sold  under  execution  or  decree/'  provides  in  part: 
"  When  the  premises  mentioned  in  any  such  certificate  shall  not  be  redeemed  in 
pursuance  of  law,  the  legal  holder  of  such  certificate  shall  be  entitled  to  a 
deed  theriefor  at  any  time  within  five  years  from  the  expiration  of  the  time 
of  redemption.  The  deed  shall  be  executed  by  the  sheriff,  master  in  chancery, 
or  other  officer  who  made  such  sale,  or  by  his  successor  in  office,  or  by  some 
person  specially  appointed  by  the  court  for  the  purpose.  If  the  time  of  re- 
demption shall  have  elapsed  before  the  taking  effect  of  this  Act,  a  deed  may 
be  given  within  two  years  from  the  time  this  Act  shall  take  effect  When  such 
deed  is  not  taken  within  the  time  limited  by  this  Act  the  certificate  of  purchase 
shall  be  null  and  void ;  but  if  such  deed  is  wrongfully  withheld  by  the  officer 
whose  duty  it  is  to  execute  the  same,  or  if  the  execution  of  such  deed  is 
restrained  by  injunction  or  order  of  a  court  or  judge,  the  time  during  which  the 
deed  is  so  withheld  or  the  execution  thereof  restrained  shall  not  be  taken  as 
any  part  of  the  five  years  within  which  said  holder  shall  take  deed."  The  state 
Supreme  Court  held  that  the  Act  "  applies  to  mortgagees  in  possession,  and 
that  it  operates  not  simply  as*a  statute  of  limitations  on  the  right  to  obtain  a 
deed,  but  in  effect  as  'a  statute  forfeiting,  by  the  nullification  of  the  certificate, 
the  mortgagee's  estate  and  right  of  possession  by  reason  of  laches,  and  means 
that  if  a  deed  be  not  taken  out  within  the  time  specified,  the  mortgagee  has  lost 
his  debt  and  the  mortgagor  has  been  reinstated  in  his  former  title  by  operation 
of  law,  and  without  having  paid  anything  in  redemption."  As  so  construed 
the  statute  deprives  a  mortgagee  in  possession  of  property  without  due  process 
of  law  when  at  the  time  of  its  enactment  the  title  had  passed  according  to  the 
law  of  the  state  in  respect  to  mortgages, 

Bradley  v.  Lightcap,  (1904)  195  U.  8.  16,  reversing  (1900)  186  111.  510,  and  (1903)  201 
111.  511. 

6.  Affecting  Remedy  of  Mortgagee.  —  There  has  been  no  deprivation  of 
property  without  due  process  of  law  by  the  enactment  of  a  statute  subsequent 
to  the  execution  of  a  mortgage  which  solely  affects  the  remedy,  and  does  not 
substantially  alter  those  rights  of  the  mortgagee  or  his  representatives  which 
existed  when  the  mortgage  was  made. 

Red  River  Valley  Nat.  Bank  v.  Craig,  (1901)  181  U.  8.  552. 

c.  Necessity  fob  Seizure  on  Foreclosure.  —  In  suits  for  the  foreclosure 
of  a  mortgage  or  other  lien  upon  real  estate,  no  preliminary  seizure  is  necessary 
to  give  the  court  jurisdiction.  All  cases  in  which  it  has  been  held  that  the 
seizure,  or  its  equivalent,  and  attachment  or  execution  upon  the  property,  is 
necessary  to  give  jurisdiction  are  those  where  a  general  creditor  seeks  to 
establish  a  foreclosure  and  lien  thereby  acquired. 

Roller  17.  Holly,  (1900)   176  U.  S.  405,  rnrrsing  (1896)   13  Tex.  Civ.  App.  636. 
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21.  Relating  to  Corporations  and  Stockholders  —  a.  Modifying  Corporate 
Privileges  and  Franchises.  —  A  state  legislature  may  change  or  modify 
privileges  and  franchises  which  the  state  has  granted  to  a  corporation,  and 
which  concern  the  interests  of  the  public;  but  dealing  with  what  it  has  bestowed, 
either  by  way  of  withdrawal  or  of  alteration,  the  state  may  not  go  further,  and 
so  legislate  as  to  disturb,  affect,  or  impair  rights  either  of  the  corporation  or  of 
its  shareholders,  previously  acquired,  while  the  corporate  functions  were  being 
lawfully  exercised. 

Hill  17.  Glasgow  R.  Co.,  (1888)  41  Fed.  Rep.  616. 

b.  Lease  by  Corporation  Affecting  Dissenting  Stockholder.  —  A 
lease  by  one  corporation  to  another  corporation  of  its  property  and  franchise 
when  the  Act  under  which  both  of  these  corporations  were  organized,  and  the 
legislation  existing  at  the  time,  expressly  conferred  upon  those  corporations  from 
the  beginning  of  their  existence  the  power  to  be  either  lessor  or  lessee,  does  not 
deprive  a  dissenting  stockholder  of  property  without  due  process  of  law.  Every 
stockholder,  in  subscribing  for  his  stock,  took  it  subject  to  the  "conditions  of  the 
Act  under  the  authority  by  which  it  was  issued,  and  of  the  relevant  provisions 
of  law  existing  at  the  time,  and  was  bound  by  their  several  requirements  and 
conditions. 

Dickinson  v.  Consolidated  Traction  Co.,  (1902)  114  Fed.  Rep.  252. 

c.  Payment  of  Commissioners  by  Corporations  to  Be  Regulated.  — 
A  statute  requiring  the  salaries  and  expenses  of  a  board  of  subway  commis- 
sioners to  be  borne  by  the  several  corporations  owning  or  operating  electrical 
lines  within  the  city,  does  not  deprive  the  owners  of  such  lines  of  property 
without  due  process  of  law. 

New  York  t?.  Squire,  (1892)  145  U.  S.  191. 

d.  Expenses  of  Liquidation  to  Be  Paid  out  of  Assets.  —  A  statute 
requiring  all  persons  or  companies  now  engaged  or  that  may  hereafter  engage  in 
issuing  contracts  and  providing  for  the  redemption  or  fulfilling  thereof  by  the 
accumulation  of  a  fund  from  contributions  by  the  holders  of  such  contracts, 
or  providing  for  the  maturing  or  fulfilling  of  such  contracts  in  the  order  of  their 
issue,  or  in  some  other  fixed  or  arbitrarily  determined  manner,  or  providing 
for  paying  money  or  giving  property  represented  to  be  of  greater  value  than 
the  amount  paid  under  such  contract,  with  the  net  earnings  added,  or  providing 
for  the  loaning  of  funds  contributed  by  the  holders  of  such  contracts  in  any  fixed 
or  arbitrarily  determined  order  or  manner,  or  for  making  loans  to  such  sub- 
scribers from  such  funds  to  be  paid  in  instalments,  for  the  protection  of  the 
subscribers  or  holders  of  such  contracts,  to  comply  with  certain  conditions, 
does  not  deprive  a  company  engaged  in  such  business  of  its  property  without 
due  process  of  law  in  providing  that  a  receiver  and  his  attorney,  appointed  to 
wind  up  the  affairs  of  the  company,  shall  be  paid  for  their  services  out  of  the 
assets. 
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State  r.  Preferred  Tontine  Mercantile  Co.,  administered   upon   does   not  constitute   the 

(1904)    184  Mo.  160,  in  which  case  the  court  taking  of  the  defendants'   property  without 

said:     "No  right  is  taken  away  from  the  de-  due  process  of  law.     Such  allowances  have 

fendant,  except  as  the  result  of  a  judgment  ever  been  made  in  cases  of  receivership,  and 

of  a  court  of  competent  jurisdiction  after  no-  are  properly  made,  for  otherwise  the  court 

tice  and  hearing.    The  fact  that  the  receiver  would  be  helpless  to  enforce  its  decrees." 
and  his  attorney  are  paid  out  of  the  assets 

e.  Enforcement  of  Stockholder's  Liability.  —  Under  the  provisions  of 
a  statute  entitled  "  An  Act  to  provide  for  the  better  enforcement  of  the  liability 
of  stockholders  of  corporations,"  the  District  Court  is  authorized  to  proceed, 
upon  notice  given  as  such  court  may  direct,  to  ascertain  the  probable  indebted- 
ness of  a  corporation  which  has  made  an  assignment  under  the  laws  of  the 
state  for  the  benefit  of  its  creditors,  or  for  which  a  receiver  in  insolvency  has 
been  appointed,  and  the  expenses  of  such  assignment  or  receivership,  and 
the  probable  amount  of  assets  available  for  the  payment  thereof,  and  also  as 
to  what  parties  are  or  may  be  liable  as  stockholders,  and  the  nature  and  extent 
of  such  liability;  and  if,  on  such  ascertainment,  it  appears  to  the  court  that 
the  assets  are  insufficient  to  meet  the  indebtedness  and  expenses  of  the  trust,  it 
is  authorized  and  directed  to  levy  a  ratable  assessment  upon  all  parties  liable 
as  stockholders,  or  on  account  of  stock  shares,  for  such  an  amount,  proportion, 
or  percentage  of  the  liability  as  in  its  discretion  such  court  may  deem  proper; 
and  the  order  and  assessment  so  levied  is  made  conclusive  upon  and  against 
all  parties  so  liable  as  to  all  matters  relating  to  the  amount  of,  the  propriety 
of,  and  the  necessity  for,  such  an  assessment  It  was  held  that  these  pro- 
visions are  not  in  violation  of  any  provision  of  the  Constitution  of  the  United 
States  in  that  a  judicial  proceeding  is  thereby  authorized  without  due  process 
of  law. 

Straw,  etc.,  Mfg.  Co.  v.  L.  D.  Kilbourne  Boot,  etc.,  Co.,  (1900)  80  Minn.  125. 

/.  Execution  Against  Members  of  Limited  Partnership  Association. 
—  The  issuance,  in  accordance  with  statute,  of  an  execution  against  the  mem- 
bers of  a  limited  partnership  association  to  the  extent  of  their  unpaid  sub- 
scriptions to  the  stock,  upon  the  return  of  an  unsatisfied  execution  issued 
against  the  association,  does  not  deny  to  such  members  due  process  of  law. 

Rouse  v.  Donovan,  (1895)   104  Mich.  234. 

g.  Making  Directors  Sureties  for  Codirectors  and  Officers.  —  A 
provision  of  a  state  constitution  making  corporate  directors  sureties  for  their 
codirectors  and  for  the  officers  of  the  corporation,  for  moneys  so  misap- 
propriated as  to  render  the  defaulting  officer  guilty  of  a  violation  of  law,  is  not 
repugnant  to  the  Federal  Constitution  as  depriving  directors  of  property 
without  due  process  of  law. 

Winchester  v.  Howard,  (1902)  136  Cal.  432. 

22.  Railroad  Companies —  <&.  Regulating  Rates  —  (1)  In  General.  —  The 
legislature  of  a  state  has  the  power  to  prescribe  the  charges  of  a  railroad  company 
for  the  carriage  of  persons  and  merchandise  within  its  limits,  in  the  absence  of 
any  provision  in  the  charter  of  the  company  constituting  a  con  tract  vesting  in 
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it  authority  over  those  matters,  subject  to  the  limitation  that  the  carriage  is 
not  required  without  reward  or  upon  conditions  amounting  to  a  taking  of 
property  for  public  use  without  just  compensation. 


Georgia  R.,  etc.,  Co.  v.  Smith,  (1888)  128 
U.  S.  179. 

General  statutes  regulating  the  use  of 
railroads  in  a  state,  or  fixing  the  maximum 
rates  of  charges  for  transportation  when  not 
forbidden  by  charter  contracts,  do  not  neces- 
sarily deprive  the  corporation  owning  or  ope- 
rating a  railroad  within  the  state  of  its  prop- 
erty" without  due  process  of  law.  Railroad 
Commission  Cases,  (1886)  116  U.  S."  335,  re- 
versing Farmers'  L.  &  T.  Co.  v.  Stone,  (1884) 
20  Fed.  Rep.  270,  and  Illinois  Cent.  R.  Co. 
V.  Stone,  (1884)  20  Fed.  Rep.  468. 

The  legislature  has  the  power  to  fix  maxi- 
mum rates  to  be  charged  for  services  ren- 
dered in  a  public  employment,  and  companies 
bo  engaged  are  subject  to  legislative  control 
as  to  their  rates  unless  protected  by  their 
charters.  This  amendment  affords  no  protec- 
tion, and  for  protection  against  abuses  by 
legislatures  the  people  must  resort  to  the 
polls,  not  to  the  courts.  Munn  v.  Illinois, 
(1876)  94  U.  S.  134,  affirming  (1873)  69  111. 
80.  See  also  Tilley  v.  Savannah,  etc.,  R.  Co., 
(1881)  5  Fed.  Rep.  641. 

A  statute  which  fixes  a  maximum  of  charge 
to  be  made  by  a  railroad  company  for  fare 
and  freight  upon  the  transportation  of  per- 
sons and  property  does  not  deprive  a  railroad 
company  of  property  without  due  process  of 
law.  Where  property  has  been  clothed  with 
a  public  interest,  the  legislature  may  fix  a 
limit  to  that  which  will  in  law  be  reasonable 
for  its  use.  Peik  v.  Chicago,  etc.,  R.  Co., 
(1876)  94  U.  S.  178.  See  also  Winona,  etc., 
R.  Co.  r.  Blake,   (1876)   94  U.  S.  180. 


If  for  the  benefit  of  any  part  of  the  people, 
of  the  whole  people,  rates  of  transportation 
by  railroad  are  changed  and  lowered  so  as  to 
injure  the  vested  rights  of  the  carrier  in  his 
property,  the  provision  of  the  Federal  Consti- 
tution forbidding  the  states  to  deprive  a  per- 
son of  his  property  without  due  process  of 
law,  presents  an  impassable  barrier  to  Buch 
action.  Clyde  v.  Richmond,  etc.,  R.  Co., 
(1893)  57  Fed.  Rep.  439. 

Joint  through  rates.  —  An  Iowa  statute 
empowering  a  board  of  state  railroad  commis- 
sioners to  establish  joint  through  rates,  does 
not  deprive  the  railroad  of  property  without 
due  process  of  law.  The  power  of  the  states 
is  exercised  through  their  designated  officers, 
the  railroad  commissioners,  by  proceedings 
specially  provided  to  enforce  the  authority  of 
the  state.  The  proceedings  provided  for  notice 
to  the  railroad  company,  and  that  they  shall 
be  heard  in  the  questions  of  joint  rates. 
Burlington,  etc.,  R.  Co.  v.  Dey,  (1891)  82 
Iowa  337. 

A  proceeding  in  a  court  of  visitation,  upon 
which  the  legislature  had  conferred  full  power 
to  regulate  the  operation  of  railroad  and  tele- 
graph companies,  and  to  prescribe  schedules 
of  rates  and  charges,  and  the  power  to  pass 
judicially  upon  its  regulations,  and  the  rea- 
sonableness of  the  rates  fixed  by  it,  to  embody 
its  determination  in  decrees,  which  it  was 
authorized  to  enforce  by  the  appointment  of 
receivers  and  the  sequestration  of  the  prop- 
erty of  the  companies,  is  not  due  process  of 
law.  Western  Union  Tel.  Co.  v.  Myatt,  (1899) 
98  Fed.  Rep.  360. 


The  Imet  that  a  Bailroad  Has  Bean  Organised  under  an  Act  of  Congress  for  the  accom- 
plishment of  national  objects  does  not  stand  in  the  way  of  a  state  prescribing 
rates  for  transporting  property  on  that  road  wholly  between  points  within  its 
territory,  so  long  as  Congress  has  not  exercised  that  right  under  its  reserved 
power. 

Smyth  v,  Ames,  (1898)  169  U.  8.  522,  affirming  Ames  v.  Union  Pac  R.  Co.,  (1994)  64 
Fed.  Rep.  165. 

(2)  Regulating  Passenger  Fares  —  (a)  in  General.  —  A  statute  simply  regu- 
lating passenger  fares  cannot  be  held,  as  a  matter  of  law,  to  be  unconstitutional. 
Chicago,  etc.,  R.  Co.  v.  Wellman,  (1892)  143  U.  S.  342. 

(b)  Fixing  Bate  for  Xileage  Tioketo.  —  A  statute  requiring  railroads  to  keep  for 

sale  one-thousand-mile  tickets  at  certain  rates,  which  rates  are  lower  than  the 

general  rates,  is  a  deprivation  of  property  without  due  prooess  of  law,  when 

the  general  rate  has  been  fixed  within  the  maximum  rate  established  by  the 

legislature  at  what  must  be  presumed  prima  facie  to  be  a  reasonable  rate.    In 

so  holding,  the  court  is  not  thereby  interfering  with  the  power  of  the  legislature 

over  railroads  as  corporations  or  common  carriers,  to  so  legislate  as  to  fix 
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maximum  rates,  to  prevent  extortion  or  undue  charges,  and  to  promote  the 
safety,  health,  convenience,  or  proper  protection  of  the  public. 


Lake  Shore,  etc.,  R.  Co.  v.  Smith,  (1899) 
173  U.  S.  684,  reversing  Smith  !?.  Lake  Shore, 
etc.,  R.  Co.,  (1897)  114  Mich.  460. 

A  statute  requiring*  railroads  to  sell  one- 
thousand-mile  mileage  books  at  a  reduced 
price  violates  the  Fourteenth  Amendment  of 


the  Federal  Constitution  as  a  taking  of  prop- 
erty without  due  process  of  law.  Beardsley 
r.  New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y. 
230,  reversing  (1897)  16  N.  Y.  App.  Div.  251. 
See  also  Dillon  v.  Erie  R.  Co.,  (Supm.  Ct- 
App.  T.  1897)   19  Misc.  (N.  Y.)   118. 


(3)  Must  Be  Reasonable  —  (a)  In  Ctenml.  —  Legislation  establishing  a  tariff 
of  rates  which  is  so  unreasonable  as  practically  to  destroy  the  value  of  the 
property  of  the  companies  engaged  in  the  carrying  business  deprives  the  com- 
panies of  their  property  without  due  process  of  law. 


St.  Louis,  etc.,  R.  Co.  v.  Gill,  (1895)  156 
U.  S.  657. 

Not  only  is  it  the  right  of  the  public  that 
the  rates  be  just  and  reasonable,  and  the 
duty  of  the  railroad  commissioners  to  see  that 
they  are  just  and  reasonable;  there  is  a  cor- 
relative right  in  the  railroads  that  the  rates 
imposed  on  them  be  just  and  reasonable,  and 
if  they  be  just  and  reasonable  it  is  their  right 
that  they  remain  unchanged.  Clyde  v.  Rich- 
mond, etc.,  R.  Co.,  (1893)   57  Fed.  Rep.  439. 

State  statutes  which  tend  to  enforce  a  com- 
pliance with  the  rates  of  a  railroad  commis- 
sion, whether  they  be  reasonable  or  not,  and 
tending  to  embarrass  or  enabling  the  commis- 
sioners to  embarrass  such  railroads  as  may 
choose  to  invoke  the  protection  of  the  Consti- 
tution, are  void.  Mercantile  Trust  Co.  v. 
Texas,  etc.,  R.  Co.,  (1892)  51  Fed.  Rep.  529. 

Sates  fixed  presumptively  reasonable.  —  In 
examining  rates  fixed  by  the  commission,  they 


must  be  taken  presumptively  as  reasonable. 
Matthews  v.  Corporation  Com'rs,  (1901)  106 
Fed.  Rep.  10. 

When  a  railroad  is  composed  by  consolida- 
tion of  two  or  more  companies  incorporated 
in  two  or  more  states,  the  reasonableness  of 
the  rates  established  by  statute  in  one  state 
is  not  to  be  determined  by  the  cost  of  trans- 
portation over  one  of  the  divisions  of  the  con- 
solidated road  within  that  state,  but  the  cor- 
rect test  is  as  to  the  effect  on  the  entire  line. 
The  company  cannot  claim  the  right  to  earn 
a  net  profit  from  every  mile,  section,  or  other 
part  into  which  the  road  might  be  divided, 
nor  attack  as  unjust  a  rate  at  which  some 
such  part  would  be  un  remunerative,  but  the 
earnings  of  the  entire  line  must  be  estimated 
as  against  all  its  legitimate  expenses  under 
the  operation  of  the  statute  within  the  limits 
of  that  state.  St.  Louis,  etc.,  R.  Co.  v.  Gill, 
(1895)   156  U.  S.  657. 


(b)  Question  of  BoMonableness  Is  Judicial.  —  The  question  of  the  reasonableness  of 

a  rate  of  charge  for  transportation  by  a  railroad  company,  involving  as  it  does 

the  element  of  reasonableness,  both  as  regards  the  company  and  as  regards  the 

public,  is  mainly  a  question  for  judicial  investigation  requiring  due  process 

of  law  for  its  determination.     If  the  company  is  deprived  of  the  power  of 

charging  reasonable  rates  for  the  use  of  its  property,  and  such  deprivation  takes 

place  in  the  absence  of  investigation  by  judicial  machinery,  it  is  deprived  of 

the  lawful  use  of  its  property  and  thus,  in  substance  and  effect,  of  the  property 

itself,  without  due  process  of  law. 

Chicago,  etc.,  R.  Co.  v.  Minnesota,  (1890) 
134  U.  S.  458. 

"If  unhampered  by  contract  there  is  no 
doubt  of  the  power  of  the  state  to  provide 
by  legislation  for  maximum  rates  of  charges 
for  railroad  companies,  subject  to  the  condi- 
tion that  they  must  be  such  as  will  admit 
of  the  carrier  earning  a  compensation  that 
under  all  the  circumstances  shall  be  just  to 
it  and  to  the  public;  and  whether  they  are 
or  not  is  a  judicial  question.  If  the  rates  are 
fixed  at  an  insufficient  amount  within  the 
meaning  of  that  term  as  given  by  the  courts, 
the  law  would  be  invalid,  as  amounting  to 
the  taking  of  property  of  tho  company  with- 
out due  process  of  law."     Lake  Shore,  etc., 


R.  Co.  v.  Smith,  (1899)  173  U.  S.  687,  re- 
versing Smith  t>.  Lake  Shore,  etc.,  R.  Co., 
(1897)  114  Mich.  460.  See  also  Beardsley  i?. 
New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  230, 
reversing  (1897)    15  N.  Y.  App.  Div.  251. 

The  enforcement  of  the  constitutional  right 
of  railroad  companies  to  resist  the  enforce- 
ment of  such  regulations  of  rates  as  result  in 
depriving  them  of  their  property  rights,  be- 
longs to  the  courts.  They  can  always  in- 
stitute the  inquiry  whether  the  rates  im- 
posed by  a  commission  are  just  and  reason- 
able, and  on  the  determination  of  this  ques- 
tion depends  their  right  to  interfere.  Clyde 
v.  Richmond,  etc.,  R.  Co.,  (1893)  57  Fed.  Rep. 
439. 
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While  rates  for  the  transportation  of  per- 
sons and  property  within  the  limits  of  a 
state  are  primarily  for  its  determination, 
the  question  whether  they  are  so  unreason- 
ably low  as  to  deprive  the  carrier  of  its  prop- 
erty without  such  compensation  as  the  Con- 
stitution secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  conclusively  de- 
termined by  the  legislature  of  the  state  or 
by  regulations  adopted  under  its  authority, 
that  the  matter  may  not  become  the  subject 
of  judicial  inquiry.  Smyth  v.  Ames,  (1898) 
169  U.  S.  526,  affirming  Ames  t>.  Union  Pac. 
R.  Co.,  (1894)  64  Fed.  Rep.  165. 

Formation  of  tariff  is  legislative  or  ad- 
ministrative.—  The  formation  of  a  tariff  of 
charges  for  the  transportation  by  a  common 


carrier  of  persons  or  property  is  a  legislative 
or  administrative  rather  than  a  judicial  func- 
tion. The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by 
the  commission.  They  do  not  determine 
whether  one  rate  is  preferable  to  another,  or 
what,  under  all  the  circumstances,  would  be 
fair  and  reasonable  as  between  the  carriers 
and  the  shippers.  They  do  not  engage  in 
any  mere  administrative  work.  There  can 
be  no  doubt  of  their  power  and  duty  to  in- 
quire whether  a  body  of  rates  prescribed  is 
unjust  and  unreasonable,  and  such  as  to  work 
a  practical  destruction  to  rights  of  property, 
and,  if  found  so  to  be,  to  restrain  its  opera- 
tion. Trammell  v.  Dinsmore,  (C.  C.  A.  1900) 
102  Fed.  Rep/  800. 


A  Statnto  Whieh  Gives  to  a  Eailroad  Commission  power,  on  finding  a  railroad  com- 
pany guilty  of  charging  extortionate  rates,  to  fix  rates  of  toll  or  compensation, 
and  which  declares  that  any  railroad,  its  officers,  agents,  or  employees,  charging, 
collecting,  or  receiving  higher  rates  than  those  fixed,  shall  he  guilty  of  ex- 
tortion, deprives  such  persons  of  liberty,  without  due  process  of  law,  when 
there  is  no  provision  in  the  Act  that  the  judicial  tribunal  which  shall  try 
the  accused  for  that  offense  may  investigate  and  decide  whether  the  rate 
fixed  in  this  extraordinary  preliminary  proceeding  before  the  administrative 
body  was  reasonable  or  just 

due  notice  to  the  company  interested,  but  a 
tribunal  legally  competent  to  act,  can  find  a 
railroad  guilty  of  extortion,  as  a  basis  for 
imposing  the  arbitrary  penalty  of  lowering 
their  customary  rates,  and  as  furnishing  a 
stepping  stone  to  ulterior  penalties  of  great 
severity,  which  it  is  the  obvious  purpose  of 
the  Act  to  have  inflicted."  Reversed  on  juris- 
dictional grounds,  (1901)  183  U.  S.  483. 


Louisville,  etc.,  R.  Co.  v.  McChord,  (1900) 
103  Fed.  Rep.  216,  in  which  case  the  court 
said  that  a  legislature  mav  delegate  to  a 
commission  power  to  establish  rates  generally, 
but  not  the  power  to  try  an  individual  rail- 
road for  an  offense,  and  lower  its  rates,  alone, 
as  the  penalty  of  such  conviction.  "  Nothing 
short  of  a  judicial  proceeding  conforming  to 
due  process  of  law,  which  not  only  includes 


(4)  Must  Admit  of  Earning  Just  Compensation.  —  A  state  enactment,  or 
regulations  under  the  authority  of  a  state  enactment,  establishing  rates  for  the 
transportation  of  persons  or  property  by  railroad,  that  will  not  admit  of  the 
carrier  earning  such  compensation  as  under  all  the  circumstances  is  just  to  it 
and  to  the  public,  would  deprive  such  carrier  of  its  property  without  due 
process  of  law,  and  would  therefore  be  repugnant  to  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 


Smyth  v.  Ames,  (1898)  169  U.  S.  626, 
wherein  the  court  said:  "The  basis  of  all 
calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining 
a  highway  under  legislative  sanction  must 
be  the  fair  value  of  the  property  being  used' 
by  it  for  the  convenience  of  the  public.  And 
in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and 
market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capac- 
ity of  the  property  under  particular  rates 
prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  aiv»  to  be  piven  sue!' 
weight  as  may  be  just  and  right  in  each  case." 


Affirming  Ames  t>.  Union  Pac.  R.  Co.,  ( 1894) 
64  Fed.  Eep.  165.  See  also  Wallace  v.  Arkan- 
sas Cent.  R.  Co.,  (C.  C.  A.  1902)  118  Fed. 
Rep.  424;  Matthews  v.  Corporation  Com'rs, 
(1901)  106  Fed.  Rep.  9. 

On    present    value    of    property.  — As    a 

basis  for  the  calculation  of  reasonable  rates 
in  estimating  the  value  of  the  property,  the 
estimate  must  be  based  on  its  present  value 
and  not  what  was  its  value  in  the  past,  nor 
what  it  cost,  nor  what  it  would  cost  to  dupli- 
cate it,  nor  its  probable  future  value.  Mat- 
thews t?.  Corporation  Com'rs,  (1901)  106  Fed. 
Rep.  9. 

Tt  is  doubtful  whether  any  single  rule  can 
bo    l-i id    down   by   which   the    reasonableness 
of  rates  can  be  determined,  applicable  to  all 
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cases.  If  it  be  said  that  the  rates  must  be 
such  as  to  secure  to  the  owners  a  reasonable 
per  cent,  on  the  money  invested,  it  will  be 
remembered  that  many  things  have  happened 
to  make  the  investment  far  in  excess  of  the 
actual  value  of  the  property  —  injudicious 
contracts,  poor  engineering,  unusually  high 
cost  of  material,  rascality  on  the  part  of  those 
engaged  in  the  construction  or  management 
of  the  property.  These  and  many  other  things, 
as  is  well  known,  are  factors  which,  have 
largely  entered  into  the  investments  with 
which  many  railroad  properties  stand  charged. 
Now,  if  the  public  was  seeking  to  take  title 
to  the  railroad  by  condemnation,  the  present 
value  of  the  property,  and  not  the  cost,  is 
that  which  would  have  to  pay.  In  like  man- 
ner, it  may  be  argued  that,  when  the  legisla- 
ture assumes  the  right  to  reduce,  the  rates  so 
reduced  cannot  be  adjudged  unreasonable  if, 
under  them,  there  is  earned  by  the  railroad 
company  a  fair  interest  on  the  actual  value 
of  the  property.  It  is  not  easy  always  to 
determine  the  value  of  railroad  property,  and 
if  there  is  no  other  testimony  in  respect 
thereto  than  the  amount  of  stock  and  bonds 
outstanding,  or  the  construction  account,  it 
may  be  fairly  assumed  that  one  or  other  of 
these  represents  it,  and  computation  as  to 
the  compensatory  quality  of  rates  may  be 
based  upon  such  amounts.  Ames  v.  Union 
Pac.  R.  Co.,  (1894)   64  Fed.  Rep.  177. 

Reorganized  railroad.  —  A  state  statute 
fixed  the  maximum  fare  that  a  railroad  might 
charge  and  collect  for  carrying  a  passenger 
within  the  state  at  three  cents  per  mile.  It 
was  held  that,  as  to  a  reorganized  railroad, 
the  rate  was  not  unreasonable  by  reason  of 
the  admitted  fact  that  with  the  same  traffic 
that  their  road  had  at  the  time,  and  charging 
for  transportation  at  the  rate  of  three  cents 
per  mile,  the  net  yearly  income  would  be  less 
than  one  and  a  half  per  cent,  of  the  original 
cost  of  the  road  and  only  a  little  more  than, 
two  per  cent,  on  the  amount  of  its  bonded 
debt,  when  there  was  no  evidence  as  to  how 
much  money  the  bonds  cost  or  as  to  the 
amount  of  the  capital  stock  of  the  corporation 
as  organized,  or  as  to  the  sum  paid  for  the 
road  by  the  corporation  or  its  trustees.  Dow 
v.  Beidelman,  (1888)   125  U.  S.  690. 

Compensation  implies  three  things  —  pay- 
ment of  cost  of  service,  interest  on  bonds,  and 
then  some  dividend.  Cost  of  service  implies 
skilled  labor,  the  best  appliances,  keeping  of 
the  roadbed  and  the  cars  and  machinery  and 
other  appliances  in  perfect  order  and  repair. 
Chicago,  etc.,  R.  Co.  v.  Dey,  (1888)  35  Fed. 
Rep.  879. 

A  general  averment  in  a  bill  that  a  tariff 
as  established  is  unjust  and  unreasonable  is 
supported  by  the  admitted  facts  that  the 
road  cost  far  more  than  the  amount  of  stock 
and  bonds  outstanding;  that  such  stock  and 
bonds  represent  money  invested  in  its  con- 
struction; that  there  has  been  no  waste  or 
mismanagement  in  the  construction  or  opera- 
tion; that  supplies  and  Labor  have  been  pur- 
chased at  the  lowest  possible  price  consistent 
with  the  successful  operation  of  the  road; 


that  the  rates  voluntarily  fixed  by  the  com- 
pany have  been  for  ten  years  steadily  de- 
creasing until  the  aggregate  decrease  has  been 
more  than  fifty  per  cent. ;  that  under  the  rates 
thus  voluntarily  established,  the  stock,  which 
represents  two- fifth*  of  the  value,,  has  never 
received  anything  in  the  way  of  dividends, 
and  that  for  the  last  three  years  the  earnings 
above  operating  expenses  have  been  insuffi- 
cient to  pay  the  interest  on  the  bonded  debt, 
and  that  the  proposed  tariff,  as  enforced,  will 
so  diminish  the  earnings  that  they  will  not 
be  able  to  pay  one-half  the  interest  on  the 
bonded  debt  above  the  operating  expenses; 
and  such  an  averment  so  supported  will,  in 
the  absence  of  any  satisfactory  showing  to 
the  contrary,  sustain  a  finding  that  the  pro- 
posed tariff  is  unjust  and  unreasonable.  Rea- 
gan v.  Farmers'  L.  &  T.  Co.,  (1894)  154  U. 
S.  412. 

A  schedule  as  a  whole  must  control,  and  its 
validity  or  invalidity  does  not  depend  upon 
the  sufficiency  or  insufficiency  of  the  rates  for 
any  few  particular  subjects  of  transportation. 
Chicago,  etc.,  R.  Co.  v.  Dey,  (1888)  35  Fed. 
Rep.  881. 

Entire  schedule  must  be  considered.  —  In 
deciding  whether  the  rates  fixed  under  legisla- 
tive authority  violate  this  amendment,  the  de- 
termination cannot  rest  on  one  set  of  rates 
for  specified  articles,  but  consideration  should 
be  given  to  all  the  rates  on  all  articles,  and 
it  should  be  ascertained  whether,  as  a  whole, 
the  result  is  reasonable.  Matthews  v.  Cor- 
poration Com'rs,  (1901)   106  Fed.  Rep.  10. 

Local  rates  not  alone  to  be  considered-— 
In  determining  whether  the  maximum  rates 
for  local  traffic  prescribed  by  a  state  statute 
arc  reasonable,  it  will  not  do  to  look  simply 
at  the  gross  earnings,  and,  because  the  re- 
duction therein  made  by  the  enforcement  of 
this  statute  still  leaves  enough  to  pay  reason- 
able compensation  to  the  owners  of  the  prop- 
erty, uphold  the  Act,  because,  if  the  legisla- 
ture of  one  state  can  put  in  force  this  tariff 
for  local  business,  the  legislatures  of  other 
states  through  which  these  roads  run,  and  the 
Congress  of  the  United  States  may  make  cor- 
responding reductions  in  the  rates  of  all  other 
business,  local  and  interstate,  and  the  aggre- 
gate of  such  reductions  might  entirely  destroy 
all  earning  capacity  from  the  property.  Ames 
v.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep. 
179. 

Comparison  of  gross  receipts  from  new 
and  old  schedules. — A  court  cannot  proceed 
upon  the  theory  that  a  comparison  of  the 
actual  gross  receipts  of-  a  railroad  company 
from  its  local  business  with  those  it  would 
have  received  if  the  rates  prescribed  had  been 
in  force  is  sufficient  to  determine  the  question 
of  the  reasonableness  of  the  latter  rates,  and 
institute  such  comparison  with  respect  to  the 
four  years  preceding  the  commencement  of 
the  suit.  The  amount  of  gross  receipts  from 
any  business  does  not  of  itself  determine 
whether  such  business  is  profitable  or  not. 
The  question  of  expense  incurred  in  producing 
those  receipts  must  be  always  taken  into  ac- 
count, and  only  by  striking  the  balance  be- 
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tween  the  two  can  it  be  determined  that  the 
business  is  profitable.  Chicago,  etc.,  R.  Go. 
v,  Tompkins,  ( 1000)  176  U.  8.  167,  reversing 
(1898)   90  Fed.  Rep.  363. 

Profits  on  good  and  bad  years.— -A  rail- 
road is  not  entitled  to  a  given  per  cent,  on 
its  capital  stock  without  reference  to  the  in- 
terests of  the  public.  The  net  profits  of  good 
years  cannot  be  appropriated  to  make  good 
the  losses  of  the  bad  years,  as  in  the  case  of 
years  of  panic  and  general  depression  when 
all  investments  ot  every  character  suffer.  Mat- 
thews v.  Corporation  Com'rs,  (1901)  106  Fed. 
Rep.  9. 

Result  in  carrying  freight  at  a  loss.  — A 
statute  which  prescribes  the  maximum  of 
rates  for  the  transportation  of  freight  by 
railroads  within  the  state,  under  which  present 
reasonable  remuneration  is  not  furnished, 
cannot  be  enforced.  Ames  v.  Union  Pac.  R. 
Co.,  (1894)  64  Fed.  Rep.  167. 

Rates  giving  some  compensation,  however 
small.  —  Where  the  proposed  rates  will  give 
some  compensation,  however  small,  to  the 
owners  of  the  railroad  property,  the  courts 
have  no  power  to  interfere.  Appeal  must 
then  be  made  to  the  legislature  and  the  people. 
But  where  the  rates  prescribed  will  not  pay 
some  compensation  to  the  owners,  then  it  is 
the  duty  of  the  courts  to  interfere  and  pro- 
tect the  companies  from  such  rates.  While  by 
reducing  rates,  the  value  of  the  stockholder's 
property  may  be  reduced,  in  that  less  divi- 
dends are  possible,  yet,  if  the  rates  are  so 
reduced  that  no  dividends  are  possible,  and 
especially  if  they  are  such  that  the  interest 
on  the  mortgage  debt  is  not  earned,  then  the 
enforcement  of  the  rates  means  either  con- 
fiscation, or  compelling,  in  the  language  of 
the  Supreme  Court,  the  corporation  to  carry 
persons  or  property  without  reward.  Chi- 
cago, etc.,  R.  Co.  v.  Dey,  (1888)  35  Fed.  Rep. 
880. 


Insufficient  to  pay  half  interest  on  valid 
debt.  —  When  the  earnings  of  a  railroad, 
conducted  efficiently,  economically,  and  hon- 
estly, with  operating  expenses  in  no '  case 
greater  than  such  efficient,  economical,  and 
honest  management  requires,  are  insufficient 
to  pay  one-half  the  interest  on  a  valid  debt, 
contracted,  as  found  by  the  master  in  this 
case,  in  a  careful,  economical,  and  honest  ad- 
ministration of  the  company's  business,  then 
a  schedule  of  proposed  rates  which  materially 
reduced  these  earnings  would  be  unjust  and 
unreasonable.  Chicago,  etc.,  R.  Co.  v.  Smith, 
(1901)   110  Fed.  Rep.  476. 

Two  per  cent,  on  preferred,  nothing  on 
common  stock.  —  While  the  legislature  has  a 
right  to  regulate  and,  within  proper  bounds, 
to  limit  the  rates  and  tolls  that  may  be 
charged  by  a  railroad  company,  it  does  not 
appear  to  have  the  right  thereby  to  destroy 
or  take  away  such  reasonable  profits  as  may 
be  earned  by  a  company  for  the  benefit  of  its 
stockholders.  The  enforcement  of  legislation 
prescribing  rates>and  requiring  a  railroad  com- 
pany to  issue  mileage  books  at  such  a  rate  per 
mile  as  would  result  in  the  payment  of  two 
per  cent,  dividends  on  the  preferred  stock, 
without  any  dividend  reaching  to  the  common 
stock,  would  seem  to  be  far  within  a  rea- 
sonable return  on  the  investment  of  the  stock- 
holders and  far  below  what  the  legislature 
could  regulate  away.  Ball  v.  Rutland  R.  Co., 
(1899)  93  Fed.  Rep.  516. 

Return  of  3.3  to  4.5  on  investment  — A 
municipal  ordinance,  regulating  the  rate  of 
fare  upon  the  street  railways,  deprives  the 
company  of  property  without  due  process  of 
law  when  it  appears  that  the  previous  rate 
was  not  excessive,  and  that  the  new  rate 
would  result  in  a  return  upon  the  investment 
of  from  3.3  per  cent,  to  4.5,  upon  the  computa- 
tions of  the  valuations  and  earnings.  Mil- 
waukee Electric  R.,  etc.,  Co.  v.  Milwaukee, 
(1898)  87  Fed.  Rep.  579. 


(5)  Reference  to  Value  of  Services.  — Bates  for  the  transportation  of  per- 
sons or  property  on  a  railroad  should  be  exacted  with  reference  to  the  fair  value 
of  the  services  rendered,  and  not  simply  that  the  corporation  may  meet  operating 
expenses,  pay  the  interest  on  its  obligations,  and  declare  a  dividend  to  stock- 
holders. If  a  railroad  corporation  has  bonded  its  property  for  an  amount  that 
exceeds  its  fair  value,  or  if  its  capitalization  is  largely  fictitious,  it  may  not 
impose  upon  the  public  the  burden  of  such  increased  rates  as  may  be  required 
for  the  purpose  of  realizing  profits  upon  such  excessive  valuation  or  fictitious 
capitalization ;  and  the  apparent  value  of  the  property  and  franchises  used  by 
the  corporation,  as  represented  by  its  stocks,  bonds,  and  obligations,  is  not 
alone  to  be  considered  when  determining  the  rates  that  may  reasonably  be 
charged. 


Smyth  v.  Ames,  (1898)  169  U.  S.  544, 
affirming  Ames  v.  Union  Pac.  R.  Co.,  (1894) 
64  Fed.  Rep.  165. 

Not  value  of  service  to  person  to  whom 
rendered.  —  The  measure  of  what  are  just 
and  reasonable  rates  is  not  the  value  of  the 


service  to  the  person  to  whom  it  is  rendered. 
The  true  measure  is  the  proper  return  to  the 
individual  or  corporation  rendering  the  ser- 
vice. The  value  of  a  service  rendered  to  a 
consignee  by  a  carrier  depends  upon  fluc- 
tuating circumstances,  the  condition  of  the 
market  for  goods  and  for  money,  the  pres- 
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ent  demand  for  the  goods  by  the  nublic,  and 
his  own  present  supply.  The  value  of  the 
Bervice  to  the  consignee  must  constantly  vary, 
and  can  never  be  easily  reached,  and  as  be- 
tween several  consignees  at  the  same  point 
of  delivery  must  also  greatly  vary.  No  com- 
mission could  fix  a  rate  on  this  basis.  On 
the  other  hand,  the  remuneration  to  the  car- 
rier —  the  remuneration  which  he  should  rea- 
sonably expect  —  depends  on  certain  fixed  and 
almost  unchangeable  facts,  the  reasonable  re- 


turn for  the  investment,  due  regard  being 
had  to  the  public  interest.  Clyde  v.  Rich- 
mond, etc.,  R.  Co.,  (1893)  57  Fed.  Rep.  440. 

Rate  fixed  lower  than  cost  of  service. — 
A  rate  fixed  by  a  railroad  commission  for 
switching  cars,  which  does  not  pay  the  actual 
cost  of  service,  that  is,  wages  of  employees, 
rent  of  engines,  keeping  the  track  in  repair, 
cannot  be  put  in  force.  Chicago,  etc.,'  R.  Co. 
v.  Becker,  (1888)  35  Fed.  Rep.  883. 


(6)  Comparison  with  Schedules  in  Force  Elsewhere.  —  The  fact  that  a 
schedule  of  rates  fixed  by  a  state  railroad  commission  is  higher  or  lower  than 
other  schedules  in  force  elsewhere,  or  at  other  times  in  the  same  state,  does  not 
necessarily  determine  its  validity. 


Chicago,  etc.,  R.  Co.  v.  Dey,  (1888)  35  Fed. 
Rep.  881. 

Rates  higher  than  in  adjoining  states. — 

The  fact  that  the  rates  prescribed  by  statute 
are  higher  than  those  in  adjoining  states  is 
not  conclusive  as  to  their  reasonableness.  The 
volume  of  business  in  one  state  may  be  greater 
per  mile,  while  the  cost  of  construction  and 


of  maintenance  is  less.  Hence,  to  enforce  the 
same  rates  in  both  states  might  result  in  one 
in  great  injustice,  while  in  the  other  it  would 
only  be  reasonable  and  fair.  Comparisons, 
therefore,  between  the  rates  of  two  states  are 
of  little  value,  unless  all  of  the  elements  that 
enter  into  the  problem  are  presented.  Ames 
v.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  Rep.  188. 


(7)  Prohibiting  Higher  Rates  for  Short  Hauls.  —  A  state,  by  enacting  a 
rule  of  action  for  railroad  companies,  forbidding  a  greater  rate  of  charges  for 
a  shorter  than  for  a  longer  distance,  does  not  deprive  a  railroad  of  its  property 
without  due  process  of  law. 


Louisville,  etc.,  R.  Co.  v.  Kentucky,  (1902) 
183  U.  S.  512,  affirming  (1899)   106  Ky.  633. 

A  Nebraska  statute  which  requires  rail- 
road companies,  as  an  absolute  finality,  and 
without  the  right  of  judicial  investigation, 
to  carry  freights  over  longer  lines  for  the 
same  rates  as  required  by  any  railroad  com- 
pany for  hauling  the  same  freight  between 


the  same  points  by  a  shorter  line,  no  matter 
how  great  the  disparity  in  the  length  of  such 
hauls  may  be,  is  in  conflict  with  the  pro- 
visions of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  that  no 
state  shall  "deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law." 
State  v.  Sioux  City,  etc.,  R.  Co.,  (1896)  46 
Neb.  682. 


b.  Prohibiting  Business  of  Ticket  Scalping.  —  A  statute  entitled  "  An 
Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  transportation  of  passengers,"  does  not 
deprive  the  purchaser  of  a  ticket  of  his  property  therein,  when  it  authorizes 
the  original  purchaser  of  a  ticket  from  an  authorized  agent  to  resell  the  whole  or 
any  unused  part  of  such  ticket,  to  the  owner  of  the  railroad  or  steamboat  who 
sold  it  to  him,  or  to  sell  any  part  of  it  to  any  other  person,  if  the  original 
purchase  of  it  from  the  agent  was  with  the  bona  fide  intention  of  traveling 


upon  it 

Burdick  v.  People,  (1894)  149  111.  602. 

A  Minnesota  statute  entitled  "An  Act  to 
regulate  the  sale  and  redemption  of  trans- 
portation tickets  of  common  carriers  and  to 
provide  punishment  for  the  violation  of  the 
same,"  is  valid.  State  t>.  Corbett,  (1894)  57 
Minn.  348. 

The  New  York  statute  prohibiting  the 
selling  of  railroad  and  steamboat  tickets  by 
any  person  except  authorized  agents  was  held 
to  be  legislation  hostile  to  the  liberty  of  the 
citizen.     People  v.  City  Prison,    (1898)    157 


N.  Y.  116,  reversing  (1898)  26  N.  Y.  App. 
Div.  228.  But  in  Jannin  v.  State,  (1901)  42 
Tex.  Crim.  640,  the  court,  in  commenting  on 
this  New  York  case,  said :  "This  case  was 
taken  to  the  Court  of  Appeals  of  said  state, 
and  there,  by  a  diviaed  court  of  four  to  three, 
the  law  was  held  to  be  unconstitutional.  In 
that  case  the  learned  chief  justice  appears  to 
consider  that  the  passage  ticket  of  a  railway- 
company  is  property,  and  any  law  which  at- 
tempts to  restrain  or  inhibit  the  disposition 
and  sale  of  same  is  pro  ianto  a  Violation  of 
the  Constitution,  which  provides  that  no  per- 
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eon  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  Again,  that 
opinion  holds  that  the  attempt  of  the 
legislature  to  confine  the  sale  of  railroad 
passage  tickets  to  the  agents  named  in  the 
Act  was  the  creation  of  a  monopoly,  and  that 
the  legislation  in  question  inhibited  by  said 
provisions  of  the  constitution  of  New  York 
did  not  come  within  the  police  power  of  the 
legislature.  A  number  of  cases  are  cited  in 
favor  of  the  opinion.  It  will  be  observed, 
however,  that  there  is  a  marked  distinction 
between  the  New  York  law  and  our  statute 
on  this  subject,  in  that  the  New  York  statute, 
by  the  construction  placed  on  it  by  Judge 
Parker,  authorized  not  only  the  agents  of  the 
particular  corporation  to  make  sales  of  such 
tickets,  but  the  agents  of  all  other  transporta- 
tion companies;  and  in  the  opinion  the 
learned  judge  lays  stress  on  this  construction 


of  the  statute,  as  class  legislation  and  creat- 
ing a  monopoly.  As  stated  before,  the  opinion 
of  the  New  York  Court  of  Appeals  on  this 
subject  runs  counter  to  all  of  the  authorities 
that  have  come  under  our  observation." 

A  Pennsylvania  statute  prohibiting  the 
sale  of  railroad  tickets  except  by  the  duly 
authorized  agents  of  carriers,  and  making  the 
sale,  barter,  or  transfer  of  tickets  by  others 
a  misdeameanor,  is  valid.  Com.  v.  Keary, 
(1900)  14  Pa.  Super.  Ct.  583,  affirmed  (1901) 
198  Pa.  St  500;  Com.  v.  Wilson,  (1880)  14 
Phila.  (Pa.)  384,  37  Leg.  Int.  (Pa.)  484. 

The  Texas  statute  declaring  it  to  be  a  crime 
for  any  person  not  authorized  by  the  railway 
company,  to  sell  for  a  consideration  a  ticket, 
was  held  to  be  valid.  Jannin  v.  State,  ( 1901 ) 
42  Tex.  Crim.  631. 


c.  Liability  fob  Injubies  to  Passengers.  —  A  statute  providing  that 

"  every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  damages  inflicted 

upon  the  person  of  passengers*  while  being  transported  over  its  roa4>  except 

in  cases  where  the  injury  done  arises  from  the  criminal  negligence  of  the 

persons  injured,  or  when  the  injury  complained  of  shall  be  the  violation  of 

some  express  rule  or  regulation  of  said  road  actually  brought  to  his  or  her 

notice,"  does  not  deprive  a  railroad  company  of  property  without  due  process 

of  law.    Statutes  imposing  an  additional,  or  even  absolute,  liability  on  railroads 

for  injuries  to  passengers  or  property  are  not  repugnant  to  the  Constitution  of 

the  United  States. 

Clark  v.  Russell,  (C.  C.  A.  1899)  97  fed.  Rep.  900.  Bee  also  Chicago,  etc.,  R.  Co.  v. 
Zernecke,  (1900)  59  Neb.  689;  Chicago,  etc.,  R.  Co.  t>.  Hambel,  (Neb.  1902)  89  N.  W.  Rep.  643. 

d.  Liability  fob  Injuby  to  Stock.  —  A  statute  which  provides  that  if  a 
railroad  company  fails  to  fence  its  lines  against  live  stock  running  at  large, 
it  shall  be  liable  to  the  owner  of  any  such  stock  injured  or  killed  by  reason  of 
the  want  of  such  fence,  for  the  value  of  the  property  or  damage  caused,  and 
that  if  the  corporation  neglects  to  pay  the  value  or  damage  done  to  such  stock 
within  thirty  days  after  notice  in  writing,  accompanied  by  an  affidavit  of 
such  injury  or  destruction,  has  been  served  on  any  officers  of  the  corporation 
in  the  county  where  the  injury  complained  of  was  committed,  such  owner  shall 
be  entitled  to  recover  double  the  value  of  the  stock  killed  or  damages  caused 
thereto,  does  not  deprive  the  railway  company  of  property  without  due  process 
of  law. 


Minneapolis,  etc.,R.  Co.  v.  Beckwith,  ( 1889) 
129  U.  S.  27. 

A  Colorado  statute  making  railroad  com- 
panies unconditionally  liable  for  stock  and 
cattle  killed  by  its  trainB,  according  to  a  fixed 
schedule  of  values,  and  without  making  any 
provision  for  the  ascertainment  of  such  values 
by  evidence  or  by  any  mode  of  actual  trial, 
is  unconstitutional  as  taking  property  with- 
out due  process  of  law.  Wadsworth  v.  Union 
Pac.  R.  Co.,  (1893)   18  Colo.  600. 

Statutes  fixing  upon  railroad  companies  an 
absolute  liability  for  stock  injured  or  killed. 


and  providing  for  a  recovery  of  double  the 
appraised  value  of  the  animals  injured  or 
killed,  with  a  reasonable  attorney's  fee  in 
case  of  failure  to  pay  the  appraised  value 
within  the  time  prescribed,  are  unconstitu- 
tional and  void  as  a  denial  of  due  process  of 
law.  Denver,  etc.,  R.  Co.  v.  Outcalt,  (1892) 
2  Colo.  App.  395,  followed  Denver,  etc.,  R.  Co. 
v.  Davidson,  (1892)  2  Colo.  App.  443;  Rio 
Grande  Western  R.  Co.  v.  Whitson.  (1894) 
4  Colo.  App.  426 ;  Rio  Grande  Western  R  Co. 
r.  Chamberlin,  (1893)  4  Colo.  App.  149;  Rio 
Grande  Western  R.  Co.  v.  Vaughn,  (1893)  3 
Colo.  App.  465. 
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A  Missouri  statute  requiring  railroad  cor-  due  process  of  law  so  far  as  it  allows  a  re- 
porations  to  erect  fencea  where  their  roads  covery   of  damages   for   stock   killed   or  in- 
pass  through,  along,  or  adjoining  inclosed  or  hired  in  excess  of  its  value.     Missouri  Pac 
cultivated   fields   or   uninclosed    lands,   with  k.  Co.  v.  Humes,  (1885)   116  U.  S.  923. 
openings  or  gates  at  farm  crossings,  and  to 

construct  and  maintain  cattle  guards,  where  An  Oregon  statute  which  makes  a  rail- 
fences  are  required,  sufficient  to  keep  horses,  road  company  liable  for  the  value  of  stock 
cattle,  and  other  animals  from  going  on  the  killed  upon  or  near  any  un fenced  track  by  a 
roads,  and  making  them  liable  in  double  the  train  in  motion,  and  also  providing  that  in 
amount  of  all  damages  which  shall  be  done  actions  for  the  value  of  stock  killed,  proof 
to  horses,  cattle,  mules,  or  other  animals  of  killing  shall  be  conclusive  evidence 
occasioned  by  the  failure  to  construct  or  main*  of  negligent  misconduct,  was  held  to  be  con- 
tain such  fences  or  cattle  guards,  does  not  stitutional.  Sullivan  v.  Oregon  R.,  etc,  Co., 
deprive  such  railroads  of  property  without  (1890)  10  Oregon  319. 

e.  Liability  fob  Communicated  Fibes.  —  A  statute  by  which  every  rail- 
road corporation  owning  and  operating  a  railroad  in  the  state  js  made  responsible 
in  damages  for  property  of  any  person  injured  or  destroyed  by  fire  com- 
municated by  its  locomotive  engines,  and  is  declared  to  have  £n  insurable 
interest  in  property  along  its  route,  and  authorized  to  insure  such  property  for 
its  protection  against  such  damages,  does  not  deprive  the  railroad  company  of 
ite  property  without  due  process  of  law.  The  statute  is  not  a  penal  one,  im- 
posing punishment  for  a  violation  of  law ;  but  is  purely  remedial/  making  the 
party,  doing  a  lawful  act  for  its  own  profit,  liable  in  damages  to  the  innocent 
party  injured  thereby,  and  giving  to  that  party  the  whole  damages,  measured 
by  the  injury  suffered. 

St.  Louis,  etc.,  R.  Co.  v.  Mathews,  ( 1897 )       route  for  which  it  may  so  be  held  responsible, 

165  U.  S.  5,  affirming  (1894)   121  Mo.  298.  and  may   procure   insurance  thereon   in    its 

A  South  Carolina  statute  providing  that      own  behalf/' d^s  not  deprive  a  milroad  c^- 

who"  t7d^rnLT^  "  £*  «*  Rtoc'*  ™*  ^  * 

injured  by   fire  communicated   by   its   loco-  £g    HnW    ;^oril  iTl  nl  ^,*2ft 

motive    engines,    or    originating   within    the  408;  Lipfeld  ^.  (^rlotte,  etc.,  R.  ^.,J1893) 

limits  of  the  right  of  way  of 'said  road,  in  *l  S"  £ar'  285-i   ^  itatuU-  ^"f™/*1  ?  « 

consequence  of  the  act  of  any  of  its  author*  to  "J*8  *  ™lroad  company  liable  for  dam- 

ized  agents  or  employees,  except  in  any  case  *«»  **  *»  onginrntiw  from  the  heatmg  of  a 

where  nronertv  shall  have  boon  nla«pd  on  fh«  dePot'  18  not  in  vlolatlnn  of  the  Federal  Con- 

7\*Z   Fn?Pw»v\    of  \unh  J^KEf  ™i„  stitution  as  a  taking  of  property  without  due 

t$£  or  without  to  consent ^ffi Ht  shaS  have  Rroce8»  of  law'     Bro™  *  ^U»  Midland 

Imposing  a  Penalty,  in  Addition  to  Ordinary  Damages,  upon  a  railroad  company  for 
failing  to  keep  its  right  of  way  clear  of  dry  vegetation  so  as  to  prevent  fires, 
is  not  in  violation  of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  as  a  taking  of  property  without  due  process  of  law. 

McFarland  v.  Mississippi  River,  etc.,  R.  Co.,  (1903)  175  Mo.  422. 

Conoluaivt  Presumption  of  Negligent*.  —  A  statute  entitled  "  An  Act  to  regulate 
prairie  fires/'  providing  that  "  any  railroad  company  operating  any  line  in 
this  territory  shall  be  liable  for  all  damages  sustained  by  fire  originating  from 
operating  their  road,"  does  not  deprive  a  railroad  company  of  its  property 
without  due  process  of  law  in  providing  a  liability  for  injuries  sustained  as 
stated  in  the  Act,  although  no  negligence  is  shown  on  the  part  of  the  railroad 
company. 

Choctaw,  etc.,  R.  Co.  v.  Alexander,  (1897)  7  Okla.  579. 
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/.  Liability  of  Connecting  Carrier  for  Damages  to  Goods.  —  A  stat- 
utory provision  making  a  railroad  liable  for  damages  to  goods  transported  by 
it  which  were  received  from  a  connecting  line,  though  the  injury  to  the  goods 
may  have  occurred  before  they  reached  its  line,  does  not  deprive  the  railroad 
company  of  property  without  due  process  of  law  in  violation  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

Texas,  etc.,  R.  Co.  v.  Handle,  (1898)   16  Tex.  Civ.  App.  348. 

g.  Modifying  Fellow-servant  Law.  —  A  state  statute  which  so  far 
modifies  and  changes  the  common  law  that  a  servant  or  employee  of  a  railroad 
company  may  maintain  an  action  against  such  railroad  company  for  an  injury 
received  while  in  the  line  of  his  employment,  through  the  negligence  of  a 
fellow  servant  or  employee  engaged  in  the  same  common  work  of  the  master 
or  employer,  does  not  authorise  the  taking  of  property  without  due  process  of 
law  when  the  liability  imposed  arises  only  for  injuries  subsequently  committed. 

Missouri  Pac.  R.  Co.  v.  Mackey,  (1888)  127  railroads  as  such,  but  to  railroad  hazards, 

U.  S.  207.    See  also  Minneapolis,  etc.,  R.  Co.  and  governs  all  persons  and  corporations  oper- 

v.  Herrick,  (1888)    127  U.  S.  210;  Powell  v.  ating  a  line  of  railroad  incident  to  which  are 

Sherwood,  (1901)  162  Mo.  605.  the  hazards  and  risks  intended  to  be  guarded 

against,  does  not  violate  the  Constitution  of 

A  Minnesota  fellow- servant  law  which,  as  the  United  States.     Kibbe  v.  Stevenson  iron 

construed  by  the  state  court,  applies  not  to  Min.  Oo,,  (CCA.  1905)   136  Fed.  Rep.  149. 

h.  Requiring  Separate  Coaches  for  Whites  and  Negroes.  —  A  statute 
requiring  railroad  companies  to  provide  separate  coaches  for  whites  and  negroes 
and  to  designate  for  which  race  each  car  is  intended  does  not  violate  the 
Fourteenth  Amendment. 

Chesapeake,  etc.,  R.  Co.  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep.  160. 

i.  Prohibiting  Discrimination  on  Account  op  Race.  —  A  prohibition 
of  discrimination  against  passengers  on  account  of  race  or  color  by  persons 
engaged  in  the  business  of  common  carriers  does  not  deprive  such  carriers  of 
property  without  due  process  of  law,  but  to  prohibit  the  separation  of  passengers 
on  account  of  race  would  be  unconstitutional. 

Decuir  v.  Benson,  (1875)  27  La.  Ann.  1. 

j.  Establishing  Depots  at  Incorporated  Villages.  —  A  state  statute 
providing,  as  construed  by  the  state  courts,  that  incorporated  villages  within  the 
state  located  on  railway  lines  are  prima  facie  entitled  to  depots,  and  that  at  a 
hearing  before  the  railroad  commissioners  and  the  courts,  the  railroad  has  the 
burden  of  showing  that  the  establishment  of  a  depot  is  unreasonable  and 
unnecessary,  does  not  deny  to  a  railroad  company  the  right  to  reasonably 
manage  or  control  its  property,  or  arbitrarily  take  its  property  without  its 
consent  or  without  compensation  or  due  process  of  law. 

Minneapolis,  etc.,  R.  Co.  v.  Minnesota,  (1904)  193  U.  S.  63. 

Jc.  "Requiring  Railroads  to  Build  Depots  at  Crossings.  —  A  statute  re- 
quiring railroads  "  at  all  crossings  and  intersections  of  other  railroads,  where 
such  other  railroad  and  the  railroad  crossing  the  same  are  now,  or  hereafter 
may  be,  made  upon  the  same  grade,  nnd  the  character  of  the  land  at  such 
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State  v.  Preferred  Tontine  Mercantile  Co.,  administered   upon   does   not  constitute  the 

(1904)    184  Mo.  160,  in  which  case  the  court  taking  of  the  defendants'   property  without 

said :     "  No  right  is  taken  away  from  the  de-  due  process  of  law.     8uch  allowances  have 

fendant,  except  as  the  result  of  a  judgment  ever  been  made  in  cases  of  receivership,  and 

of  a  court  of  competent  jurisdiction  after  no-  are  properly  made,  for  otherwise  the  court 

tice  and  hearing.    The  fact  that  the  receiver  would  be  helpless  to  enforce  its  decrees." 
and  his  attorney  are  paid  out  of  the  assets 

e.  Enforcement  of  Stockholder's  Liability.  —  Under  the  provisions  of 
a  statute  entitled  "  An  Act  to  provide  for  the  better  enforcement  of  the  liability 
of  stockholders  of  corporations,"  the  District  Court  is  authorized  to  proceed, 
upon  notice  given  as  such  court  may  direct,  to  ascertain  the  probable  indebted- 
ness of  a  corporation  which  has  made  an  assignment  under  the  laws  of  the 
state  for  the  benefit  of  its  creditors,  or  for  which  a  receiver  in  insolvency  has 
been  appointed,  and  the  expenses  of  such  assignment  or  receivership,  and 
the  probable  amount  of  assets  available  for  the  payment  thereof,  and  also  as 
to  what  parties  are  or  may  be  liable  as  stockholders,  and  the  nature  and  extent 
of  such  liability;  and  if,  on  such  ascertainment,  it  appears  to  the  court  that 
the  assets  are  insufficient  to  meet  the  indebtedness  and  expenses  of  the  trust,  it 
is  authorized  and  directed  to  levy  a  ratable  assessment  upon  all  parties  liable 
as  stockholders,  or  on  account  of  stock  shares,  for  such  an  amount,  proportion, 
or  percentage  of  the  liability  as  in  its  discretion  such  court  may  deem  proper; 
and  the  order  and  assessment  so  levied  is  made  conclusive  upon  and  against 
all  parties  so  liable  as  to  all  matters  relating  to  the  amount  of,  the  propriety 
of,  and  the  necessity  for,  such  an  assessment.  It  was  held  that  these  pro- 
visions are  not  in  violation  of  any  provision  of  the  Constitution  of  the  United 
States  in  that  a  judicial  proceeding  is  thereby  authorized  without  due  process 
of  law. 

Straw,  etc.,  Mfg.  Co.  v.  L.  D.  Kilbourne  Boot,  etc.,  Co.,  (1900)  80  Minn.  125. 

/.  Execution  Against  Members  of  Limited  Partnership  Association. 
—  The  issuance,  in  accordance  with  statute,  of  an  execution  against  the  mem- 
bers of  a  limited  partnership  association  to  the  extent  of  their  unpaid  sub- 
scriptions to  the  stock,  upon  the  return  of  an  unsatisfied  execution  issued 
against  the  association,  does  not  deny  to  such  members  due  process  of  law. 

Rouse  1?.  Donovan,  (1895)   104  Mich.  234. 

g.  Making  Directors  Sureties  for  Codirectors  and  Officers.  —  A 
provision  of  a  state  constitution  making  corporate  directors  sureties  for  their 
codirectors  and  for  the  officers  of  the  corporation,  for  moneys  so  misap- 
propriated as  to  render  the  defaulting  officer  guilty  of  a  violation  of  law,  is  not 
repugnant  to  the  Federal  Constitution  as  depriving  directors  of  property 
without  due  process  of  law. 

Winchester  v.  Howard,  (1902)  136  Cal.  432. 

22.  Railroad  Companies —  &.  Regulating  Rates  — r  (1)  In  General.  —  The 
legislature  of  a  state  has  the  power  to  prescribe  the  charges  of  a  railroad  company 
for  the  carriage  of  persons  and  merchandise  within  its  limits,  in  the  absence  of 
any  provision  in  the  charter  of  the  company  constituting  a  contract  vesting  in 
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it  authority  over  those  matters,  subject  to  the  limitation  that  the  carriage  is 
not  required  without  reward  or  upon  conditions  amounting  to  a  taking  of 
property  for  public  use  without  just  compensation. 


Georgia  It,  etc.,  Co.  v.  Smith,  (1888)  128 
U.  S.  179. 

General  statutes  regulating  the  use  of 
railroads  in  a  state,  or.  fixing  the  maximum 
rates  of  charges  for  transportation  when  not 
forbidden  by  charter  contracts,  do  not  neces- 
sarily deprive  the  corporation  owning  or  ope- 
rating a  railroad  within  the  state  of  its  prop- 
erty" without  due  process  of  law.  Railroad 
Commission  Cases,  (1886)  116  U.  S.'  335,  re- 
versing Farmers'  L.  &  T.  Co.  r.  Stone,  (1884) 
20  Fed.  Rep.  270,  and  Illinois  Cent.  R.  Co. 
v.  Stone,  (1884)  20  Fed.  Rep.  468. 

The  legislature  has  the  power  to  fix  maxi- 
mum rates  to  be  charged  for  services  ren- 
dered in  a  public  employment,  and  companies 
bo  engaged  are  subject  to  legislative  control 
as  to  their  rates  unless  protected  by  their 
charters.  This  amendment  affords  no  protec- 
tion, and  for  protection  against  abuses  by 
legislatures  the  people  must  resort  to  the 
polls,  not  to  the  courts.  Munn  v.  Illinois, 
(1876)  94  U.  S.  134,  affirming  (1873)  69  111. 
80.  See  also  Tilley  v.  Savannah,  etc.,  R.  Co., 
(1881)  5  Fed.  Rep.  641. 

A  statute  which  fixes  a  maximum  of  charge 
to  be  made  by  a  railroad  company  for  fare 
and  freight  upon  the  transportation  of  per- 
sons and  property  does  not  deprive  a  railroad 
company  of  property  without  due  process  of 
law.  Where  property  has  been  clothed  with 
a  public  interest,  the  legislature  may  fix  a 
limit  to  that  which  will  in  law  be  reasonable 
for  its  use.  Peik  v.  Chicago,  etc.,  R.  Co., 
(1876)  94  U.  S.  178.  See  also  Winona,  etc., 
R.  Co.  t\  Blake,  (1876)   94  U.  S.  180. 


The  Jast  that  a  B&ilroad  Has  Been  Organised  under  aa  Act  of  Ooagrtta  for  the  accom- 
plishment of  national  objects  does  not  stand  in  the  way  of  a  state  prescribing 
rates  for  transporting  property  on  that  road  wholly  between  points  within  its 
territory,  so  long  as  Congress  has  not  exercised  that  right  under  its  reserved 
power, 

Smyth  v.  Ames,  (1898)  169  U.  8.  522,  affirming  Ames  v.  Union  Pac.  R.  Co.,  (1994)  64 
Fed.  Rep.  165. 

(2)  Regulating  Passenger  Fares  —  (a)  In  General.  —  A  statute  simply  regu- 
lating passenger  fares  cannot  be  held,  as  a  matter  of  law,  to  be  unconstitutional. 
Chicago,  etc.,  R.  Co.  v.  Welhnan,  (1892)  143  U.  S.  342. 

(b)  Fixing  Bate  for  Kllaage  Tioktti.  —  A  statute  requiring  railroads  to  keep  for 

sale  one-thousand-mile  tickets  at  certain  rates,  which  rates  are  lower  than  the 

general  rates,  is  a  deprivation  of  property  without  due  process  of  law,  when 

the  general  rate  has  been  fixed  within  the  maximum  rate  established  by  the 

legislature  at  what  must  be  presumed  prima  facie  to  be  a  reasonable  rate.     In 

so  holding,  the  court  is  not  thereby  interfering  with  the  power  of  the  legislature 

over  railroads  as  corporations  or  common  carriers,  to  so  legislate  as  to  fix 
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If  for  the  benefit  of  any  part  of  the  people, 
of  the  whole  people,  rates  of  transportation 
by  railroad  are  changed  and  lowered  so  as  to 
injure  the  vested  rights  of  the  carrier  in  his 
property,  the  provision  of  the  Federal  Consti- 
tution forbidding  the  states  to  deprive  a  per- 
son of  his  property  without  due  process  of 
law,  presents  an  impassable  barrier  to  such 
action.  Clyde  v.  Richmond,  etc.,  R.  Co., 
(1893)   57  Fed.  Rep.  439. 

Joint  through  rates.  —  An  Iowa  statute 
empowering  a  board  of  state  railroad  commis- 
sioners to  establish  joint  through  rates,  does 
not  deprive  the  railroad  of  property  without 
due  process  of  law.  The  power  of  the  states 
is  exercised  through  their  designated  officers, 
the  railroad  commissioners,  by  proceedings 
specially  provided  to  enforce  the  authority  of 
the  state.  The  proceedings  provided  for  notice 
to  the  railroad  company,  and  that  they  shall 
be  heard  in  the  questions  of  joint  rates. 
Burlington,  etc.,  R.  Co.  t?.  Dey,  (1891)  82 
Iowa  337. 

A  proceeding  in  a  court  of  visitation,  upon 
which  the  legislature  had  conferred  full  power 
to  regulate  the  operation  of  railroad  and  tele- 
graph companies,  and  to  prescribe  schedules 
of  rates  and  charges,  and  the  power  to  pass 
judicially  upon  its  regulations,  and  the  rea- 
sonableness of  the  rates  fixed  by  it,  to  embody 
its  determination  in  decrees,  which  it  was 
authorized  to  enforce  by  the  appointment  of 
receivers  and  the  sequestration  of  the  prop- 
erty of  the  companies,  is  not  due  process  of 
law.  Western  Union  Tel.  Co.  v.  Myatt,  (1899) 
98  Fed.  Rep.  360. 
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maximum  rates,  to  prevent  extortion  or  undue  charges,  and  to  promote  the 
safety,  health,  convenience,  or  proper  protection  of  the  public 


Lake  Shore,  etc.,  R.  Co.  t>.  Smith,  (1899) 
173  U.  S.  684,  reversing  Smith  v.  Lake  Shore, 
etc.,  R.  Co.,  (1897)  114  Mich.  460. 

A  statute  requiring*  railroads  to  Bell  one- 
thousand-mile  mileage  books  at  a  reduced 
price  violates  the  Fourteenth  Amendment  of 


the  Federal  Constitution  as  a  taking  of  prop- 
erty without  due  process  of  law.  Beardsley 
r.  New  York,  etc.,  R.  Co.,  ( 1900)  162  N.  Y. 
230,  reversing  (1897)  16  N.  Y.  App.  Div.  251. 
See  also  Dillon  v.  Erie  R.  Co.,  (Supm.  Ct. 
App.  T.  1897)    19  Misc.  (N.  Y.)   118. 


(3)  Must  Be  Reasonable  —  (a)  In  General.  —  Legislation  establishing  a  tariff 
of  rates  which  is  so  unreasonable  as  practically  to  destroy  the  value  of  the 
property  of  the  companies  engaged  in  the  carrying  business  deprives  the  com- 
panies of  their  property  without  due  process  of  law. 


St.  Louis,  etc.,  R.  Co.  t\  Gill,  (1895)  156 
U.  S.  657. 

Not  only  is  it  the  right  of  the  public  that 
the  rates  be  just  and  reasonable,  and  the 
duty  of  the  railroad  commissioners  to  see  that 
they  are  just  and  reasonable;  there  is  a  cor^ 
relative  right  in  the  railroads  that  the  rates 
imposed  on  them  be  just  and  reasonable,  and 
if  they  be  just  and  reasonable  it  is  their  right 
that  they  remain  unchanged.  Clyde  r.  Rich- 
mond, etc.,  R.  Co.,  (1893)   57  Fed.  Rep.  439. 

State  statutes  which  tend  to  enforce  a  com- 
pliance with  the  rates  of  a  railroad  commis- 
sion, whether  they  be  reasonable  or  not,  and 
tending  to  embarrass  or  enabling  the  commis- 
sioners to  embarrass  such  railroads  as  may 
choose  to  invoke  the  protection  of  the  Consti- 
tution, are  void.  Mercantile  Trust  Co.  v. 
Texas,  etc.,  R.  Co.,  (1892)  51  Fed.  Rep.  529. 

Sates  fixed  presumptively  reasonable.  —  In 
examining  rates  fixed  by  the  commission,  they 


must  be  taken  presumptively  as  reasonable. 
Matthews  v.  Corporation  Com'rs,  ( 1901 )  106 
Fed.  Rep.  10. 

•When  a  railroad  is  composed  by  consolida- 
tion of  two  or  more  companies  incorporated 
in  two  or  more  states,  the  reasonableness  of 
the  rates  established  by  statute  in  one  state 
is  not  to  be  determined  by  the  cost  of  trans- 
portation over  one  of  the  divisions  of  the  con- 
solidated road  within  that  state,  but  the  cor- 
rect test  is  as  to  the  effect  on  the  entire  line. 
The  company  cannot  claim  the  right  to  earn 
a  net  profit  from  every  mile,  section,  or  other 
part  into  which  the  road  might  be  divided, 
nor  attack  as  unjust  a  rate  at  which  some 
such  part  would  be  unremunerative,  but  the 
earnings  of  the  entire  line  must  be  estimated 
as  against  all  its  legitimate  expenses  under 
the  operation  of  the  statute  within  the  limits 
of  that  state.  St.  Louis,  etc.,  R.  Co.  v.  Gill, 
(1895)   156  U.  S.  667. 


(b)  Question  of  Beasonabltness  Is  Judicial.  —  The  question  of  the  reasonableness  of 

a  rate  of  charge  for  transportation  by  a  railroad  company,  involving  as  it  does 

the  element  of  reasonableness,  both  as  regards  the  company  and  as  regards  the 

public,  is  mainly  a  question  for  judicial  investigation  requiring  due  process 

of  law  for  its  determination.     If  the  company  is  deprived  of  the  power  of 

charging  reasonable  rates  for  the  use  of  its  property,  and  such  deprivation  takes 

place  in  the  absence  of  investigation  by  judicial  machinery,  it  is  deprived  of 

the  lawful  use  of  its  property  and  thus,  in  substance  and  effect,  of  the  property 

itself,  without  due  process  of  law. 

Chicago,  etc.,  R.  Co.  v.  Minnesota,  (1890) 
134  U.  S.  458. 

"  If  unhampered  by  contract  there  is  no 
doubt  of  the  power  of  the  state  to  provide 
by  legislation  for  maximum  rates  of  charges 
for  railroad  companies,  subject  to  the  condi- 
tion that  they  must  be  such  as  will  admit 
of  the  carrier  earning  a  compensation  that 
under  all  the  circumstances  shall  be  just  to 
it  and  to  the  public;  and  whether  they  are 
or  not  is  a  judicial  question.  If  the  rates  are 
fixed  at  an  insufficient  amount  within  the 
meaning  of  that  term  as  given  by  the  courts, 
the  law  would  be  invalid,  as  amounting  to 
the  taking  of  property  of  the  company  with- 
out due  process  of  law."     Lake  Shore,  etc., 


R.  Co.  v.  Smith,  (1899)  173  U.  S.  687,  re- 
versing  Smith  v.  Lake  Shore,  etc.,  R.  Co., 
(1897)  114  Mich.  460.  See  also  Beardsley  !?. 
New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  230, 
reversing  (1897)   15  N.  Y.  App.  Div.  251. 

The  enforcement  of  the  constitutional  right 
of  railroad  companies  to  resist  the  enforce- 
ment of  such  regulations  of  rates  as  result  in 
depriving  them  of  their  property  rights,  be- 
longs to  the  courts.  They  can  always  in- 
stitute the  inquiry  whether  the  rates  im- 
posed by  a  commission  are  just  and  reason- 
able, and  on  the  determination  of  this  ques- 
tion depends  their  right  to  interfere.  Clyde 
v.  Richmond,  etc.,  R.  Co.,  (1893)  57  Fed.  Rep. 
439. 
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While  rates  for  the  transportation  of  per- 
sons and  property  within  the  limits  of  a 
state  are  primarily  for  its  determination, 
the  question  whether  they  are  so  un reason- 
ably low  as  to  deprive  the  carrier  of  its  prop- 
erty without  such  compensation  as  the  Con- 
stitution secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  conclusively  de- 
termined by  the  legislature  of  the  Btate  or 
by  regulations  adopted  under  its  authority, 
that  the  matter  may  not  become  the  subject 
of  judicial  inquiry.  Smyth  v.  Ames,  (1898) 
169  U.  S.  526,  affirming  Ames  v.  Union  Pac. 
R.  Co.,  (1894)  64  Fed.  Rep.  165. 

Formation  of  tariff  is  legislative  or  ad- 
ministrative.—  The  formation  of  a  tariff  of 
charges  for  the  transportation  by  a  common 


carrier  of  persons  or  property  is  a  legislative 
or  administrative  rather  than  a  judicial  func- 
tion. The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by 
the  commission.  They  do  not  determine 
whether  one  rate  is  preferable  to  another,  or 
what,  under  all  the  circumstances,  would  be 
fair  and  reasonable  as  between  the  carriers 
and  the  shippers.  They  do  not  engage  in 
any  mere  administrative  work.  There  can 
be  no  doubt  of  their  power  and  duty  to  in- 
quire whether  a  body  of  rates  prescribed  is 
unjust  and  unreasonable,  and  such  as  to  work 
a  practical  destruction  to  rights  of  property, 
and,  if  found  so  to  be,  to  restrain  its  opera- 
tion. Trammell  v.  Dinsmore,  (C.  C.  A.  1900) 
102  Fed.  Rep/  800. 


A  Statute  Whioh  Gives  to  a  Bailroad  Commission  power,  on  finding  a  railroad  com- 
pany guilty  of  charging  extortionate  rates,  to  fix  rates  of  toll  or  compensation, 
and  which  declares  that  any  railroad,  its  officers,  agents,  or  employees,  charging, 
collecting,  or  receiving  higher  rates  than  those  fixed,  shall  he  guilty  of  ex- 
tortion, deprives  such  persons  of  liberty,  without  due  process  of  law,  when 
there  is  no  provision  in  the  Act  that  the  judicial  tribunal  which  shall  try 
the  accused  for  that  offense  may  investigate  and  decide  whether  the  rate 
fixed  in  this  extraordinary  preliminary  proceeding  before  the  administrative 
body  was  reasonable  or  just 

due  notice  to  the  company  interested,  but  a 
tribunal  legally  competent  to  act,  can  find  a 
railroad  guilty  of  extortion,  as  a  basis  for 
imposing  the  arbitrary  penalty  of  lowering 
their  customary  rates,  and  as  furnishing  a 
stepping  stone  to  ulterior  penalties  of  great 
severity,  which  it  is  the  obvious  purpose  of 
the  Act  to  have  inflicted."  Reversed  on  juris- 
dictional grounds,  (1901)  183  U.  S.  483. 


Louisville,  etc.,  R.  Co.  v.  McChord,  (1900) 
103  Fed.  Rep.  216,  in  which  case  the  court 
said  that  a  legislature  may  delegate  to  a 
commission  power  to  establish  rates  generally, 
but  not  the  power  to  try  an  individual  rail- 
road for  an  offense,  and  lower  its  rates,  alone, 
as  the  penalty  of  such  conviction.  "  Nothing 
short  of  a  judicial  proceeding  conforming  to 
due  process  of  law,  which  not  only  includes 


(4)  Must  Admit  of  Earning  Just  Compensation.  —  A  state  enactment,  or 
regulations  under  the  authority  of  a  state  enactment,  establishing  rates  for  the 
transportation  of  persons  or  property  by  railroad,  that  will  not  admit  of  the 
carrier  earning  such  compensation  as  under  all  the  circumstances  is  just  to  it 
and  to  the  public,  would  deprive  such  carrier  of  its  property  without  due 
process  of  law,  and  would  therefore  be  repugnant  to  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 


Smyth  v.  Ames,  (1898)  169  U.  S.  626, 
wherein  the  court  said:  "The  basis  of  all 
calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining 
a  highway  under  legislative  sanction  must 
be  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public.  And 
in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and 
market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capac- 
ity of  the  property  under  particular  rates 
prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  an-  to  be.  given  .sue!' 
weight  as  may  be  just  and  right  in  each  case." 


Affirming  Ames  v.  Union  Pac.  R.  Co.,  (1894) 
64  Fed.  Eep.  165.  See  also  Wallace  v.  Arkan- 
sas Cent.  R.  Co.,  (C.  C.  A.  1902)  118  Fed. 
Rep.  424;  Matthews  v.  Corporation  Com'rs, 
(1901)  106  Fed.  Rep.  9. 

On  present  value  of  property.  —  As  a 
basis  for  the  calculation  of  reasonable  rates 
in  estimating  the  value  of  the  property,  the 
estimate  must  be  based  on  its  present  value 
and  not  what  was  its  value  in  the  past,  nor 
what  it  cost,  nor  what  it  would  cost  to  dupli- 
cate it,  nor  its  probable  future  value.  Mat- 
thews v.  Corporation  Com'rs,  (1901)  106  Fed. 
Rep.  9. 

Tt  is  doubtful  whether  any  single  rule  can 
bo    hid    down   by   which   the    reasonableness 
of  rates  can  be  determined,  applicable  to  all 
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Bates  Fixed  at  an  Amount  that  Boot  Hot  Allow  a  Boaooaablo  Botum  for  the  investment 
do  not  deprive  a  water  company  of  property  without  due  process  of  law,  when 
the  plant  was  built  for  a  large  area  and  has  not  as  yet  the  customers  con- 
templated. 


San  Diego  Land,  etc.,  Co.  «.  Jasper  (1903) 
189  U.  S.  439,  wherein  the  court  saitf  that  in 
ascertaining  what  are  just  water  rates  that 
may  be  fixed  by  municipal  ordinances,  the 
real  value  of  the  property  and  the  fair  value 
on  themselves  of  the  services  rendered  should 
be  taken  into  consideration.  See  also  San 
Diego  Land,  etc.,  Co.  t>.  Jasper,  (1896)  89 
Fed.  Rep.  281;  Boise  City  Irrigation,  etc, 
Co.  v.  Clark,  (C.  C.  A.  1904)  131  Fed.  Rep. 
415. 

"  What  the  company  is  entitled  to  demand, 
in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used  for 
the  public.  The  property  may  have  cost  more 
than  it  ought  to  have  cost,  and  its  outstand- 
ing bonds  for  money  borrowed  and  which 
went  into  the  plant  may  be  in  excess  of  the 
real  value  of  the  property.  So  that  it  cannot 
be  said  that  the  amount  of  such  bonds  should 
in  every  case  control  the  question  of  rates, 
although  it  may  be  an  element  in  the  inquiry 
aa  to  what  is,  all  the  circumstances  consid- 
ered, just  both  to  the  company  and  to  the 
public."  San  Diego  Land,  etc.,  Co.  t\  Na- 
tional City,  174  U.  S.  739,  affirming  (1896)  74 
Fed.  Rep.  79. 

Judicial  investigation  into  effect  of  ordi- 
nance,—  Whether  an  ordinance  fixing  water 
rates  deprives  a  water  company  of  its  prop- 
erty without  due  process  of  law,  ia  a  question 
to  be  determined  Dy  the  court  upon  an  origi- 
nal independent  investigation,  and  not  by  an 
examination  of  proceedings  of  the  board  to 


ascertain  what  evidence  it  received  and  anted 
upon,  and  whether  that  evidence  was  suffi- 
cient to  justify  the  conclusion  reaenad. 
"  This  does  not  mean  that  the  same  evidence 
submitted  to  the  board  may  not  be  submitted 
to  the  court,  as  appears  to  have  been  done  in 
this  case;  and,  if  the  evidence  is  competent 
and  relevant  to  the  issues  before  the  court, 
it  will  be  considered.  But  it  doea  not  follow 
that,  because  the  board  may  have  received  evi- 
dence that  toe  court  would  have  rejected,  or 
has  rejected  evidence  the  court  would  have 
received,  the  proceedings  of  the  board  are 
to  be  regarded  as  illegal,  and  the  ordinance 
as  depriving  complainant  of  constitutional 
rights.  So  with  respect  to  the  proceedings  of 
the  board  in  determining  the  value  of  com- 
plainant's property  in  actual  use,  and  the 
necessary  expense  that  will  be  incurred  in 
keeping  it  in  operation,  elements  may  have 
been  considered  by  the  board  that  should  have 
been  omitted,  and  elements  omitted  that 
should  have  been  considered,  and  still  the  or- 
dinance be,  in  effect,  just  and  constitutional." 
Spring  Valley  Waterworks  o.  San  Fraaeisco, 
(1903)   124  Fed.  Rep.  884. 

It  devolves  upon  a  party  complaining  to 
show  that  the  rates  established  by  the  ordi- 
nance complained  of  will  not  yield  a  fair  in- 
terest on  the  value  of  that  portion  of  its  prop- 
erty, making  due  allowance  for  the  cost  of  its 
maintenance,  and  the  depreciation  of  the  plant 
by  reason  of  its  wear  and  tear,  and  having 
due  regard  also  to  the  rights  of  oonsumera. 
San  Diego  Land,  etc.,  Co.  t>.  Jasper,  (1898) 
89  Fed.  Rep.  281. 


Method  of  Xstimating  Tains  of  Property.  —  For  the  purposes  of  passing  upon  ft 

motion  for  a  preliminary  injunction  to  restrain  a  municipal  corporation  from 
enforcing  an  ordinance  fixing  water  rates  which  were  alleged  to  be  unreasonable, 
and  in  effect  to  deprive  the  water  company  of  its  property  without  due  process 
of  law,  the  court  estimated  the  value  of  the  company's  property  by  summarizing 
the  present  value  of  the  capital  stock,  the  bonded  indebtedness,  and  the  floating 
indebtedness. 


,  Spring  Valley  Waterworks  «.  San  Fran- 
cisco, (1903)  124  Fed.  Rep.  598,  wherein  the 
court  said :  "  The  Supreme  Court  of  the 
United  States  has  ruled  (1)  that  individuals 
and  corporations  engaged  in  performing  a 
public  service  are  entitled  to  .have  just  com- 


pensation for  the  use  of  their  property  em- 
ployed in  such  service,  and  (2)  that  the  de- 
termination of  the  legislature  ia  to  be  pre- 
sumed to  be  just  and  must  be  upheld,  unless 
it  clearly  appears  to  result  in  enforcing  in- 
reasonable  and  unjust  rates." 


Six  Psr  Cent,  on  Present  Value  of  Property.  — -  It  is  not  confiscation  nor  a  taking  of 
property  without  due  process  of  law  to  fix  water  rates  so  as  to  give  an  income 
of  six  per  cent,  upon  the  then  value  of  the  property  actually  used,  fop  the 
purpose  of  supplying  water  as  provided  by  law,  even  though  the  company  had 
prior  thereto  been  allowed  to  fix  rates  that  would  secure  to  it  one  and  a  half 
per  cent  a  month  income  upon  the  capital  actually  invested  in  the  undertaking. 
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If  not  hampered  by  an  unalterable  contract,  providing  that  a  certain  compen- 
sation should  always  be  received,  a  lawv  which  reduces  the  compensation  there- 
tofore allowed  to  six  per  cent,  upon  the  present  value  of  the  property  used  for 
the  public  is  not  unconstitutional. 

Stanislaus  County  v.  San  Joaquin,  etc,  Canal,  etc.,  Co.,  (1904)  192  U.  S.  213. 

26.  Gas  Companies — a.  Regulating  Bates.  —  When  a  gas  company  has 
been  chartered  with  power  and  authority  to  manufacture  and  sell  gas  within 
the  limits  of  a  municipal  corporation,  and  has  received  permission  from  the 
city,  and  the  company  has  laid  down  its  pipes,  it  has  a  fixed  and  vested  right 
to  manufacture  and  sell  gas  within  the  city  limits.  By  the  terms  of  the  charter 
there  is  necessarily  implied  the  right  of  the  company  to  charge  a  reasonable 
rate  for  all  gas  furnished,  just  as  though  it  had  been  expressed  in  positive  terms 
in  the  charter  itself.  A  municipal  ordinance  fixing  the  rate  of  charge  at  a  price 
greatly  less  than  the  cost  of  manufacturing  and  delivering  the  gas  is  a  taking 
of  the  company's  property  without  due  process  of  law.  The  limitation  upon  the 
power  of  regulation  is  that  in  the  reduction  of  prices,  or  in  the  reduction  of 
the  compensation  for  services,  the  municipal  corporation  cannot  go  below  the 
limits  of  reasonable  compensation. 


Cleveland  Gaslight,  etc.,  Co.  v.  Cleveland, 
(1891)  71  Fed.  Rep.  610,  wherein  the  court 
said :  "  Now,  what  is  the  adjudication  of  the 
United  States  on  this  subject?  1  will  notice 
it  but  a  moment.  The  question  came  up  in 
Munn  t\  Illinois,  (1870)  04  U.  S.  113,  in 
reference  to  the  elevator  company.  The  ques- 
tion there  presented  was  this:  Is  a  company 
or  individual  who  dedicates  or  appropriates 
his  property  to  public  use,  subject  to  legisla- 
tive authority  and  control  on  the  subject  of 
the  compensation  he  shall  charge  for  the  use 
of  his  property?  That  was  the  sole  question. 
The  Supreme  Court  of  the  United  States, 
speaking  through  its  then  distinguished  jus- 
tice, said  yes.  That  case  involved  merely  the 
power.  Nothing  more.  There  was  not  a  word 
about  the  question  as  to  the  limitation  upon 
that  power.  There  was  not  anything  in  the 
case  that  called  upon  the  court  to  define  the 
limitation  of  the  power,  or  decide  to  what 
extent  it  might  or  might  not  go.  But  they 
did  Bay  in  that  case  that  when  an  individual 
or  company  dedicates  its  property  to  a  public 
use,  applies  it  to  public  use,  invites  public 
use,  the  police  power  of  the  state  extended 
over  the  company  to  the  extent  of  fixing  rates. 
That  was  the  only  question  presented,  and  the 
only  question  that  the  court  was  then  called 
upon  to  consider.  Subsequently,  there  came 
before  the  Supreme  Court  of  the  United 
States  from  Mississippi  the  question  as  to 
the  power  of  the  railroad  commissioners  of 
that  state  to  fix  the  rates  of  the  railroad  com- 
panies running  through  the  state  for  the  car- 
riage of  passengers  and  freight.  In  that  case 
some  of  the  companies,  in  their  charters,  were 
allowed  to  charge  reasonable  rates;  some  of 
them  were  allowed  to  charge  not  exceeding 
four  or  five  cents  per  mile;  some  of  them  had 
provisions  that  their  directors  might  fix 
rates;   and  so  on,     The  court  said,  in  that 
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case,  simply  that  the  power  did  exist,  notwith- 
standing those  provisions  of  the  charters. 
Notwithstanding  those  provisions  in  the  sepa- 
rate charters  of  the  different  companies,  the 
court  held  that  the  state  of  Mississippi  did 
have  the  right  to  delegate  to  railroad  commis- 
sioners the  authority  to  regulate  rates.  But 
it  distinctly  stated,  through  its  chief  justice, 
in  that  case:  '  How  far  this  regulation  may 
go  we  do  not  now  say.  How  far  they  may 
go  in  the  direction  of  destruction  we  do  not 
say.  It  is  a  dangerous  line  to  define.  It 
may  be  as  indefinable  as  the  lines  between 
the  colors  of  the  rainbow.'  So  they  properly 
said :  '  We  will  wait  until  the  precise  ques- 
tion comes  before  us;  but  we  throw  out  the 
intimation  now  that  we  do  not  mean  to  pass 
upon  that  question  of  the  limitation  of  the 
power.1  Then  came  the  Minnesota  case, 
against  the  Chicago,  etc.,  R.  Co.  v.  Minnesota, 
(1890)  134  U.  S.  418,  461.  In  that  case  the 
Supreme  Court  was  brought  face  to  face  with 
the  question,  may  the  power  of  regulation, 
which  we  concede  in  the  states,  go  to  the  point 
of  taking  the  services  of  these  public  carriers 
and  fixing  a  rate  which  will  be  less  than 
what  is  reasonable,  just,  and  right,  and  less 
than  will  yield  them  a  fair  compensation  for 
their  services.  They  met  the  question,  and 
they  met  it  by  saying  that  the  question  of  a 
reasonable  rate  was  a  judicial  question;  that 
the  question  of  a  reasonable  compensation 
was  a  judicial  one;  that  it  was  not  in  the 
power  *of  the  state,  directly,  through  its  legis- 
lature, or  through  the  delegated  authority  of 
a  commission,  to  fix  arbitrarily  the  compensa- 
tion, or  estop  and  shut  the  mouth,  of  the 
party  who  was  to  render  the  services  and  earn 
the  compensation.  They  said,  further,  that 
whenever  you  take  a  man's  services  or  prop- 
erty for  less  than  it  is  worth,  you  are  taking 
it  without  due  process  of  law;   that  under 
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such  arbitrary  action,  and  under  such  arbi-  Reasonableness  a  judicial  question.  —  The 

trary  legislation,  you  are  taking  it  against  reasonableness  of  rates  established  by  statute 

the  provisions  of  the  Federal  Constitution  as  or  by  due  municipal  ordinance,  and  whether 

embodied   in  the   Fourteenth  Amendment —  for  common  carriers  or  gas  companies,  is  a 

are  depriving  him  of  his  property  without  matter  for  judicial  determination.     Capital 

due  process  of  law."  City  Gas  Co.  t>.  Des  Moines,  72  Fed.  Rep.  822. 

6.  Requiring  Removal  of  Gab  Works.  —  A  municipal  ordinance  pro- 
hibited the  erection  or  maintenance  of  gas  works  except  within  prescribed 
limits.  Complying  with  the  terms  of  the  ordinance,  a  person  was  about  to 
begin  the  erection  of  gas  works;  a  tract  of  land  was  purchased  within  the 
district  wherein  the  erection  of  such  works  was  permitted;  a  qontract  was 
entered  into  for  the  construction  of  the  works  and  a  considerable  sum  of 
money  was  expended.  Without  changed  conditions  or  adequate  reason,  after 
compliance  as  above  stated,  the  council,  by  an  amended  ordinance,  drew  a  line 
embracing  a  part  of  the  district  including  the  complainant's  property,  and 
declared  that  that  should  be  prohibited  territory.  Having  partially  erected  the 
works,  the  complainant  had  acquired  property  rights,  and  was  entitled  to  protec- 
tion against  unconstitutional  encroachment  which  would  have  the  effect  to  de- 
prive him  of  property  without  due  process  of  law. 

Dobbins  v.  Los  Angeles,  (1904)    195  U.  S.  a  menace  to  the  public  health  and  welfare, 

223,  wherein  the  court  said:     "The  right  to  and  be  required  to  yield  to  the  pubUc  good, 

exercise  the  police  power  is  a  continuing  one,  But  the  exercise  of  the  police  power  is  sub- 

and   a   business   lawful   to-day   may   in   the  ject  to  judicial  review,  and  property  rights 

future,  because  of  the  changed  situation,  the  cannot  be  wrongfully  destroyed  by  arbitrary 

growth  of  population,  or  other  causes,  become  enactment." 

c.  Requiring  Change  of  Location  of  Gas  Pipes.  —  Requiring  a  change 
of  location  of  gas  pipes  so  as  to  make  room  for  the  work  of  a  municipal  drainage 
commission  does  not  deprive  the  gas  oompany  of  its  property  without  due 
compensation,  when  the  gas  company  acquired  no  exclusive  right  to  the  location 
of  its  pipes  in  the  streets  as  chosen  by  it  under  a  general  grant  of  authority  to 
use  the  streets,  and  the  city  made' no  contract  that  the  gas  company  should  not 
be  disturbed  in  the  location  chosen. 

New  Orleans  Gas  light  Co.  v.  Drainage  Commission,  (1005)  197  U.  S.  453. 

27.  Turnpike  Companies  —  <k  Regulating  Rates.  —  A  statute  which,  by  its 
necessary  operation,  compels  a  turnpike  company,  when  charging  only  such 
tolls  as  are  just  to  the  public,  to  submit  to  such  further  reduction  of  rates  as 
will  prevent  it  from  keeping  its  road  in  proper  repair  and  from  earning  any 
dividend  whatever  for  stockholders,  is  invalid. 

Covington,  etc.,  Turnpike  Road  Co.  v.  Sandford,  (1896)  164  U.  S.  594. 

b.  Vacation  of  Toll  Road.  —  A  state  statute  authorizing  a  probate 
court  to  declare  a  turnpike  road  abandoned  and  vacated  as  a  toll  road,  and 
thereby  to  become  a  free  road,  without  the  intervention  of  a  jury,  or  the  right 
of  appeal  whereby  such  jury  could  be  had  to  determine  whether  the  road  or  a 
part  thereof  has  been  out  of  repair  for  the  preceding  six  months  within  the 
statutory  meaning,  is,  to  this  extent,  in  conflict  with  the  provision  of  the 
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Federal  Constitution,  that  no  person  shall  be  deprived  of  property  without  due 

process  of  law. 

Salt  Creek  Valley  Turnpike  Go.  v.  Parks,  (1893)  60  Ohio  St.  568;  West  Alexandria,  etc., 
Turnpike  Co.  v.  Gay,  (1893)  50  Ohio  St  583. 

28.  Regulating  Stockyard  Bates.  —  As  to  parties  engaged  in  performing  a 
public  service,  in  determining  the  reasonableness  of  rates,  the  present  value 
of  the  property  is  the  basis  by  which  the  test  of  reasonableness  is  to  be  de- 
termined, although  the  actual  cost  is  to  be  considered,  abd  also  the  value  of 
thp  services  rendered  to  each  individual.  The  determination  of  the  legislature 
is  to  be  presumed  to  be  just,  and  must  be  upheld  unless  it  clearly  appears  to 
result  in  enforcing  unreasonable  and  unjust  rates. 

Cotting  v.  Kansas  City  Stock  Yards  Co.,  contrary,  a  customary  charge  should  be  re- 

(1901)   183  U.  S.  91,  wherein  the  court  said  garded    as    reasonable;    reversing,    on    other 

that  as  to  the  charges  which  may  be  made  grounds,  (1897)  79  Fed.  Rep.  679,  (1897)  82 

by  parties  engaged  in  performing  a  public  Fed.  Rep.  839,  (1897)  82  Fed.  Rep.  850. 
service,  in  the  absence  of  testimony  to  the 

29.  Regulating  Irrigation  Rates.  —  An  order  of  a  board  of  supervisors  of  a 
county  fixing  the  rates  which  an  irrigation  company  should  charge  for  water 
distributed  by  it,  which  would  deprive  it  from  earning  a  reasonable  profit  on 
its  investment,  amounts  substantially  to  a  taking  of  property  without  due 
process  of  law. 

San  Joaquin,  etc,  Canal,  etc.,  Co.  v.  Stanislaus  County,  (1898)  90  Fed.  Rep.  516. 

SO.  Regulating  Business  and  Rates  of  Grain  Elevators.  —  A  general  state 

statute  regulating  the  business  and  charges  of  public  warehousemen  engaged 

in  elevating  and  storing  grain  for  profit  does  not  deprive  one  of  his  property 

without  due  process  of  law. 

Brass  v.  North  Dakota,  (1894)  153  U.  S.  the  Fourteenth  Amendment,  it  was  not  sup- 
405,  affirming  State  v.  Brass,  (1892)  2  N.  posed  that  statutes  regulating  the  use,  or  even 
Dak.  482.  the  price  of  the  use,  of  private  property  [as  in 

A  state  statute  which  fixes  the  nuurimnm  the  case  .of  ■***«  regulating  ferries,  com- 
A*  m,.™,7«  7Z  +£1  -f««««r^  ,XoL  ;«  ZIZ*  m°n  carriers,  hackmen,  bakers,  millers,  wharf- 
Of  charges  for  the  stowage  of  grain  in  ware-  innkeepers,  etc.,  and  in  so  doing  fix- 
houses  at  places  in  the  state  having  not  less  J"» %?»  t^l^;"/  zl T'Vr"^!  71  Tl  !»",&  #* 
than  100,000  inhabitants,  "  in  which  grain  is  ing  .the  ma*imuP  of  <*"»?  *?  be  made  for 
*lZ^iJl^*n/^!~Ai~  ~*  services  rendered,  accommodations  furnished, 
stored  in  bulk,  and  in  which  the  grain  of  d  .  ,  £,  nece88aril  deprived  a* 
different  owners  is  mixed  together,  or  in  """  _  J V  MI-  ««lvJ^  ,„;T^„+  ^„«  £™V-I«  ~# 
which  grain  is  stored  in  such  a  manner  that  ?wner  T°7f  *1S  ^operty  without  due  process  of 
♦wl  mJL+u^  ~*  Jial~<>Jl  Wo  —  tJT^Ii-  «-«  la^-  Under  some  circumstances  they  may, 
23  i^£U!lv  ^SS^H^^L^  but  not  under  •"•  T**  amendment  does  not 
?£^™   ^^^^  chan««  the  law  in  this  particular;  it  simply 

without  due  process  of  law.  Munn  v.  Iln-  fl.,,  ^^„M+«  na  aiwlv  „  A *™;™« ♦?,*„  »  a/k— 
nois,  (1876)  94  U.  S.  135,  wherein  the  court  YlU  l<SS*JeJ?1f? ^  de*nvfiUon-  kffWm' 
said:    "  Down  to  the  time  of  the  adoption  of       tn9  <18™'  w  11L  »u' 

When  Charges  Fixed  Hot  Shown  to  Be  Unreasonable.  —  A  state  statute  fixing  the 

maximum  rates  which  may  be  charged  at  grain  elevators  does  not  deprive  a. 

citizen  of  his  property  without  due  process  of  law  when  the  records  do  not 

show  that  the  charges  fixed  by  the  statute  are  unreasonable. 

Budd  v.  New  York,  (1892)   143  U.  S.  546,  reference  to  a  case  where  the  rates  are  pre- 

wherein  the  court  said:     "  What  was  said  in  scribed  directly  by  the  legislature.    Not  only 

the  opinion  in  Chicago,  etc.,  R.  Co.  v.  Minne-  was  that  the  case  in  the  statute  of  Illinois 

sota,  (1890)  134  U.  S.  418,  as  to  the  question  in  Munn  v.  Illinois,  (1876)  94  U.  S.  113,  but 

of  the  reasonableness  of  the  rate  of  charge  the  doctrine  was   laid  down  by  this   court 

being  one  for  judicial  investigation,  had  no  in  Wabash,  etc.,  R.  Co.  v.  Illinois,    (1886) 
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118  U.  6.  557,  668,  that  it  was  the  right  of  a  (1886)  116  U.  S.  307;  Stone  t?.  Illinois  Cent 

state  to  establish  limitations  upon  the  power  R.  Co.    (1885)    116  U.  S.  347;  and  Stone  v. 

of   railroad   companies   to   fix   the   price   at  New  Orleans,  etc.,  R.  Co.,   (1855)    116  U.  S. 

which    they    would    carry    passengers    and  3o2,  as  recognizing  the  doctrine  that  the  legis- 

freight,  and  that  the  question  was  of  the  same  lature  may  itself  fix  a  maximum  beyond  which 

character    as    that    involved    in    fixing    the  any  charge  would  be  unreasonable,  in  respect 

charges  to  be  made  by  persons  engaged  in  the  to  services  rendered  in  a  public  employment, 

warehousing   business.     So,   too,   in   Dow   9.  or  for  the  use  of  property  in  which  the  public 

Beidelman,  (1888)    125  U.  S.  680,  686,  it  was  has  an  interest,  subject  to  the  proviso  that 

said  that   it  was   within   the   power  of  the  such  power  of  limitation  or  regulation  is  not 

legislature  to  declare  what  should'  be  a  rea-  without  limit,  and  is  not  a  power  to  destroy, 

sonable  compensation  for  the  services  of  per-  or  a  power  to  compel  the  doing  of  the  services 

sons  exercising  a  public  employment,  or  to  without  reward,  or  to  take  private  property 

fix   a   maximum   beyond   which   any   charge  for  public  use  without  just  compensation  or 

made  would  be  unreasonable.     But  in  Dow  without  due  process  of  law,  the  court  said 

t>.  Beidelman,    (1888)    125   U.   S.  680,  after  that  it  had  no  means,  'if  it  would  under 

citing  Munn  v.  Illinois,  (1876)  94  U.  S.  113;  any  circumstances  have  the  power/  of  deter- 

Chicago,  etc.,  R.  Co.  v.  Iowa,  (1876)  94  U.  S.  mining  that  the  rate  fixed  by  the  legislature 

155,  161,  162;  Peik  v.  Chicago,  etc.,  R.  Co.,  in  that  case  was  unreasonable,  and  that  it 

(1876)   94  U.  S.  164,  178;  Chicago,  etc.,  R.  did  not  appear  that  there  had  been  any  such 

Co.  v.  Ackley,  (1876)  94  U.  S.  179;  Winona,  confiscation   of   property  as  amounted   to  a 

etc.,  R.  Co.  17.  Blake,   (1876)   94  U.  S.  180;  taking  of  it  without  due  process  of  law,  or 

Stone  v.  Wisconsin,    (1876)    94  U.   S.   181;  that  there  had  been  any  denial  of  the  equal 

Ruggles  v.   Illinois,    (1883)    108  U.  S.  526;  protection  of  the  laws."    Affirming  People  t?. 

Illinois  Cent.  R.  Co.  v.  Illinois,   (1883)    108  Budd,  (1889)   117  N.  Y.  1. 
U.    S.    541;    Railroad    Commission    Cases, 

The  Mere  Requirement  of  a  License  to  engage  in  the  business  of  receiving,  shipping, 

storing,  or  handling  grain  in  an  elevator  is  not  forbidden  by  this  section.    "  We 

cannot  question  the  power  of  the  state',  so  far  as  the  Constitution  of  the  United 

States  is  concerned,  to  require  a  license  for  the  privilege  of  carrying  on  business 

of  that  character  within  its  limits;  such  a  license  not  being  required  for  the 

purpose  of  forbidding  a  business  lawful  or  harmless  in  itself,  but  only  for 

purposes  of  regulation." 

W.  W.  Cargill  Co.  v.  Minnesota,  (1901)  180  U.  S.  468,  affirming  State  t?.  W.  W.  Cargill 
Co.,  (1899)  77  Minn.  223. 


31.  Insurance  Companies — a.  In  General.  —  A  statute  which  authorizes  a 
public  officer  to  bring  an  insurance  company  before  a  judicial  tribunal  which, 
after  full  opportunity  for  defense,  may  determine  whether  it  is  insolvent  or 
its  condition  such  as  to  render  its  continuance  in  business  hazardous  to  the 
insured  or  to  the  public,  or  whether  it  has  exceeded  its  corporate  powers  or 
violated  the  rules,  restrictions,  or  conditions  prescribed  by  law,  does  not  deprive 
such  a  company  of  property  without  due  process  of  law. 

Chicago  L.  Ins.  Co.  t\  Needles,  (1885)  113  U.  a  683. 

• 

6.  Regulating  Liability  on  Insurance  Policies.  —  A  statute  making 
void  all  stipulations  in  insurance  policies  which  limit  liability  to  less  than  the 
full  amount  of  loss,  if  this  does  not  exceed  the  full  amount  of  insurance,  is  not 
invalid  as  taking  property  without  due  process  of  law. 

Dugger  v.  Mechanics',  etc.,  Ins.  Co.,  (1895)  95  Tenn.  245. 

c.  Prohibiting  Making  Insurance  Contract  Outside  the  State.  —  A 
state  statute  which,  as  construed  by  the  state  Supreme  Court,  prohibits  the 
making  of  a  marine  insurance  contract  outside  the  state  on  properly  then 
in  the  state,  is  invalid  as  a  deprivation  of  liberty  without  due  process  of  law. 

Allgeyer  v.  Louisiana,  (1897)  165  U.  S.  589. 
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d.  Licotsiwg  Iitscrawcb  AoBifTSi  —  It  is  not  a  denial  of  due  process  of 
law  to  require  insurance  agents  or  brokers  to  be  licensed  before  doing  business 
in  the  state. 
Cora.  v.  Roswell,  (1890)  173  Mass.  119.  not  procured  as  set  out  in  the  statute,  is- 
A  statute  of  New  York  prescribing  the  *?ed  to  a  resident  of  New  York  u^n  property 
~*_is+£!«J ,  .,«-*..  «i.j«t  i*J:*~Z~  o««^o  situated  in  New  York  by  a  Massachusetts 
conditions,,   upon     which     insurance     agents „  „*  „„«„„..  _,  t*A„  u,,™™  ,«  xt««„ 


company  not  authorized  to  do  business  in  New 


r/JTSHJS^  York/ where  the  contract  was  valid  under  the 

paniea  not  authorised  to  do  business  in  the  ^      '  f  ^3^^  and  wa8  raade  and  to 

state,  and  providing  that  «  all  fire  insurance  b    performed  in  that  state.    To  make  the  stat- 

policieB  issued  to  resident  of  this  state  on  J*     ^  ^  8Uch      contract  would  make  it 

GTS  ^SL wfth  *S  3Sfm^u  «f  violate  the   Fourteenth    Amendment  of   the 

have  not  complied  with  the  requirements  of  F  d€Tal  oon^tution.  Western  Maasachufletts 

the  general  insurance  laws  of  the  state  shall  M  t   p   j       c  mit        (18W)  42  N   y 

be  void  except  such  as  have  been  provided  as  "  -r^.     ,-<>  >  \         # 

herein  sat  forth,"  does  not  invalidate  a  policy  *?*' ±MV'  **' 

e.  Eecoveby  op  Attorney's  Fees  Against  Insurance  Companies.  — 
A  statute  authorizing  the  recovery  of  reasonable  attorneys  fees  against  life  and 
fire  insurance  companies  in  suits  upon  policies  issued  by  them,  does  not  deprive 
the  companies  of  property  without  due  process  of  law. 

Tillis  v.  Liverpool,  etc.,  Ins.  Co.,  (Fla.  1903)  35  So.  Rep.  171. 

f .  Kegui-ation  of  Reinsurance  by  Insurance  Companies.  —  A  statute 
prohibiting  reinsurance  by  insurance  companies,  except  with  the  consent  of 
two-thirds  of  the  holders  of  the  policies  to  be  reinsured  and  the  approval  of  the 
secretary  of  state,  is  not  in  violation  of  the  Fourteenth  Amendment  as  taking 
property  without  due  process  of  law.  - 

Iowa  L.  Ins.  Co.  t>.  Eastern  Mut  L.  Ins.  Co.,  (1900)  64  N.  J.  L.  340. 

32.  Erection  of  Competing  municipal  Plant.  —  The  grant  of  a  franchise  to  a 
waterworks  company  by  a  municipal  corporation  does  not  of  itself  raise  an 
implied  contract  that  the  grantors  will  not  do  any  act  to  interfere  with  the 
rights  granted  to  the  waterworks  company,  and,  in  the  absence  of  the  grant  of 
an  exclusive  privilege,  none  will  be  implied  against  the  public,  but  it  must  arise, 
if  at  all,  from  some  specific  contract  binding  upon  the  municipality.  When  an 
ordinance  granting  such  a  franchise  contains  no  express  stipulation  that  a 
<rity  shall  not  build  a  plant  of  its  own  to  supply  water  for  public  and  private 
purposes,  and  the  grant  is  expressly  declared  not  to  be  exclusive  of  the  right 
to  contract  with  another  company,  the  erection  of  a  waterworks  system  for  the 
city  does  not  deprive  the  waterworks  company  of  property  without  due  prooess 
of  law. 

Helena  Water  Works  Co.  v.  Helena,  ( 1904)  it  to  take  the  plant  of  the  private  company. 

195  U.  B.  388.  Such  action  on  the  part  of  the  village,  though 

Im  the  erect™  of  municipal  waterworks  ™Sjt!"«  in  piously   impairing  the   value 

%y  a  viUa*«,  the  village  is  not  compelled  to  of  the  company's  property,  does  not  constitute 

tafe  <te  plant  of  a  private  existing  company,  ^m1!^^^^^^^  "S^ 

when  the*  statute  authorising  the\illage  to  $*l\l?™£L       I^rf  nfite^\Vorks 

build  and  operate  ite  works  does  not  require  Ca  *  Skaneatele9'  <  l902>  184  u-  s-  363- 

Wan  the  Charter  of  a  Water  Company  Is  Not  Exclusive,  and  is  subject  to  repeal,  alter V 
tion,  or  amendment  at  the  will  of  the  legislature,  the  company  can  suffer  no 
deprivation  of  property  without  due  process  of  Jaw  from  an  Act  of  the  legislature 
empowering  the  city  to  erect  its  own  waterworks. 
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Newburyport  Water  Co.  t>.  Newburyport, 
(1904)  193  U.  S.  577,  in  which  case  a  state 
statute  had  authorized  a  city  to  supply  its 
own  water,  but  prdhibited  the  city  from  es- 
tablishing an  independent  water  system  if 
the  water  company  within  a  certain  time 
elected  to  offer  its  property  for  sale  to  the 
city  at  a  price  to  be  agreed  upon  or  to  be 
judicially  determined.  The  Act  stipulated 
that  the  value  of  the  property  "should  be 
estimated  without  enhancement  on  account  of 
future  earning  capacity  or  good  will,  or  on 
account  of  the  franchise  of  said  company." 
It  was  held  that  when  the  water  company 
accepted  the  statute,  conveyed  its  property  to 


the  city,  provoked  the  state  proceedings  as 
to  the  value  of  the  property  and  derived  the 
benefits  resulting  from  the  statute,  it  could 
not,  because  of  disappointment  at  the  result 
of  the  interpretation  which  the  statute  re- 
ceived at  the  hands  of  the  state  court,  change 
its  position  and  cause  its  voluntary  accept- 
ance to  become  an  involuntary  one,  in  order 
to  assail  the  constitutionality  of  the  legisla- 
tion in  question,  on  the  ground  that  its  prop- 
erty had  been  taken  without  due  process  of 
law.  Reversing  (1900)  103  Fed.  Rep.  584, 
(1898)  85  Fed.  Rep.  723.  See  also  Gloucester 
Water  Supply  Co.  v.  Gloucester,  (1904)  193 
U.  S.  580. 


33.  Regulating  Inspection  of  Mines. —  A  statute  giving  to  district  mining  in- 
spectors a  discretion  as  to  the  number  of  times  they  shall  inspect  such  mines, 
and  a  further  discrimination  as  to  what  fees  they  shall  charge,  within  fixed 
limits,  is  not  in  contravention  of  this  clause,  especially  in  view  of  the  facts  that 
the  fees  must  be  paid  into  the  labor  bureau  of  the  state,  and  that  the  inspectors 
are  paid  fixed  salaries  direct  from  the  bureau. 


St.  Louis  Consol.  Coal  Co.  v.  Illinois, 
(1902)  185  U.  S.  207,  wherein  the  court  said: 
"The  regulation  of  mines  and  miners,  their 
hours  of  labor,  and  the  precautions  that  shall 
be  taken  to  insure  their  safety,  health,  and 
comfort,  are  so  obviously  within  the  police 


power  of  the  several  states,  that  no  citation 
of  authorities  is  necessary  to  vindicate  the 
general  principle,"  affirming  (1900)  186  111. 
134.  See  also  Chicago,  etc.,  Coal  Co.  v.  Peo- 
ple, (1899)   181  111.270. 


34.  Regulating  Manufacture  and  Sale  of  Goods —  a.  Of  Intoxicating  Liquobs 
—  (1)  In  General.  —  A  state  has  the  right  to  prohibit  or  restrict  the  manu- 
facture of  intoxicating  liquors  within  her  limits ;  to  prohibit  all  sale  and  traffic 
in  them  in  said  state;  to  inflict  penalties  for  such  manufacture  and  sale,  and 
to  provide  regulations  for  the  abatement  as  a  common  nuisance  of  the  property 
used  for  such  forbidden  purposes;  and  such  legislation  by  a  state  is  a  clear 
exercise  of  her  undisputed  police  power,  which  does  not  deprive  any  person  of 
property  without  due  process  of  law. 


Kidd  v.  Pearson,  (188$)  128  U.  S.  16, 
affirming  Pearson  v.  International  Distillery, 
(1887)  72  Iowa  348.  See  also  Kansas  v. 
Bradley,  (1885)  26  Fed.  Rep.  290;  Burnside 
v.  Lincoln  County  Ct.,  (1887)  86  Ky.  423; 
Rippey  v.  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  16;  State  v.  Hodgson,  (1893)  66  Vt. 
134. 

A  statute  which  declares  that  no  person 
shall  own  or  keep,  or  be  in  any  way  concerned, 
engaged  or  employed  in  owning  or  keeping, 
any  intoxicating  liquors  with  intent  to  sell 
the  same  within  the  state,  was  within  the 
constitutional  powers  of  the  state  legislature. 
Kilenbecker  v.  Plymouth  County,  (1890)  134 
U.  S.  40. 

As  a  state  has  authority  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liquors 
for  other  than  medicinal,  scientific,  and  me- 
chanical purposes,  it  has  power  to  declare 
that  any  place  kept  and  maintained  for  the 
illegal  manufacture  and  sale  of  such  liquors 
shall  be  deemed  a  common  nuisance,  and  be 
abated,  and,  at  the  same  time,  to  provide  for 
the  indictment  and  trial  of  the  offender.    One 


is  a  proceeding  against  the  property  used  for 
forbidden  purposes,  while  the  other  is  for  the 
punishment  of  the  offender.  Mugler  t?.  Kan- 
sas, (1887)  123  U.  S.  671.  See  also  Busch 
v.  Webb,  (1903)    122  Fed.  Rep.  655. 

Taxing  sale  of  intoxicating  liquors.  — A 
statute  imposing  a  tax  on  tne  business  of 
selling  intoxicating  liquors,  collectible  by  the 
treasurer  of  the  county  as  other  taxes  are 
collected,  imposing  penalties  for  its  nonpay- 
ment and  for  the  refusal  of  a  person  engaged 
in  the  business  to  sign  and  verify  the  state- 
ment of  the  return,  on  the  demand  of  the  as- 
sessor, does  not  deprive  citizens  of  property 
without  due  process  of  law  as  guaranteed  by 
the  Federal  Constitution.  Adler  v.  Whitbeck, 
(1886)   44  Ohio  St.  539. 

Prohibiting  sale  of  liquors  to  Indians.— 
A  Minnesota  statute  which  provides  that 
"whoever  sells  *  *  *  any  spirituous 
liquors  or  wines  to  any  Indian  within  this 
state  shall  on  conviction  thereof  be  punished, 
ete.,*'  was  held  to  be  valid,  as  applied  to  one 
who  was  by  blood  an  American  Indian,  for- 
merly belonging  to  the  Sisseton  and  Wahpeton 
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band  of  Sioux  Indians,  but  had  severed  all 
his  relations  with  his  tribe,  adopted  the  habits 
and  customs  of  civilization,  and  taken  up  an 
allotment  of  land  in  severalty,  under  the 
provisions  of  the  United  States  "  Land  in 
Severalty  Act,"  of  February  8,  1887,  and 
thereby  became  a  citizen  of  the  United  States 
aa  well  as  of  the  state  in  which  he  resided. 
State  v.  Wise,  (1897)  70  Minn.  99. 

Prohibiting  the  giving  of  liquor.  — A  Ken- 
tucky statute,  providing  that  "it  shall  be 
unlawful  for  any  person  or  persons  to  sell, 
barter,  give,  loan,  or  traffic  in  spirituous, 
vinous,  or  malt  liquors,  in  any  quantity  what- 
ever, within  the  county  of  Rowan.  *  *  * 
This  act  shall  not  apply  to  the  procuring  or 
use  of  wine  for  sacramental  purposes,  or  to 
a  regular  resident  practicing  physician,  who, 
in  good  faith,  prescribes  the  same  as  a  medi- 
cine to  his  patient  or  patients.  Nor  shall  this 
act   or  its    provisions   apply   to   those   who 

E've  or  furnish  spirituous,  vinous,  or  malt 
juors  to  a  member  or  members  of  their  own 
family,  or  their  invited  guests  at  their  own 
household,"  is  not  invalid  as  denying  to  a 
person  the  use  of  his  property.  Powers  v. 
Com.,  (1890)  90  Ky.  167. 

Stock  of  goods  on  hand. —  A  municipal 
ordinance  passed  under  the  authority  of  a 
statute  was  enacted  to  prohibit  ale,  beer,  and 
porter  houses,  and  other  places  where  intoxi- 
cating liquors  are  sold  at  retail.  It  was  held 
that  one  who  had  been  in  the  business  of  sell- 
ing distilled,  malt,  and  vinous  liquors,  and  in 
pursuance  of  the  business  had  acquired  prop- 
erty, a  part  of  which  was  real  estate  upon 
which  he  had  made  extensive  improvements 
in  the  way  of  fitting  it  for  the  purpose  of 
carrying  on  the  business,  and  had  placed 
therein  a  stock  of  liquor,  was  not  deprived 
of  property  without  due  process  of  law.  The 
ordinance  only  undertook  to  prevent  him  from 
"keeping"  within  the  limits  of  the  village 
an  ale,  beer,  or  porter  house,  or  a  place  where 
intoxicating  liquors  are  sold  at  retail.  He 
might  under  it  sell  his  stock  in  trade  in  any 
way  he  could,  except  in  such  a  way  as  would 
make  him  such  keeper.  The  ordinance  is  only 
a  police  regulation,  in  the  interest  of  the 
public  morals,  and  for  the  common  good; 
and,  although  it  may  in  some  measure  affect 
the  value  of  his  property,  or  interfere  with 
its  use  in  the  purposes  for  which  it  was  ob- 
tained, it  does  not  thereby  "  deprive  "  him  of 


his  property.  Tanner  v.  Alliance,  (1886)  29 
Fed.  Rep.  197.  See  Kessinger  v.  Vannatta, 
(1886)  27  Fed.  Rep.  890.  But  see  Kessinger 
v.  Hinkhouse,  (1886)  27  Fed.  Rep.  883;  and 
Mahin  v.  Pfeiffer,  (1886)  27  Fed.  Rep.  892, 
as  to  the  deprivation,  by  a  prohibition  statute, 
of  a  property  right  in  a  lease  of  property  for 
the  purpose  of  keeping  a  saloon. 

Within  five  miles  of  university.  —  An 
Alabama  statute,  incorporating  the  Southern 
University  of  Greensboro  and  prohibiting  the 
sale  of  any  kind  of  spirituous  or  intoxicating 
liquors  within  five  miles,  does  not  deprive  any 
person  of  his  property  in  the  sense  of  the 
Constitution.  Dorman  v.  State,  (1859)  34 
Ala.  216. 

Requiring  the  removal  of  screens  in  liquor 
saloons  during  the  time  when  the  saloons 
are  required  by  law  to  be  closed  does  not 
deprive  any  person  of  liberty  or  property 
without  due  process  of  law.  Robison  v.  fiaug, 
(1888)  71  Mich.  38. 

Summary  revocation  of  liquor  tax  certifi- 
cate.—  It  is  not  competent  for  the  legisla- 
ture to  enact  a  statute  providing  that  in  a 
proceeding  by  verified  petition  and  affidavit 
to  revoke  a  liquor-tax  certificate,  the  holder 
of  the  certificate  shall  file  a  verified  answer, 
in  default  of  which  an  order  revoking  the 
certificate  may  be  granted,  without  proof  of 
the  matters  stated  in  the  petition.  The  cer- 
tificate is  a  species  of  property  and  is  to  be 
protected  as  such.  Matter  of  Cullinan, 
(1903)    82  N.  Y.  App.  Div.  445. 

Forfeiture  for  unlawful  sales  of  liquors.— 

An  Iowa  statute  providing  for  the  destruction 
of  liquors  found  in  a  place  adjudged  to  be  a 
liquor  nuisance,  and  for  the  removal  and  sale 
of  the  furniture,  fixtures,  etc.,  is  valid.  In 
actions,  either  criminal  or  equitable,  wherein 
the  existence  of  a  nuisance  is  established 
under  the  law  in  question,  the  action  is 
n  gainst  the  thing  —  the  place  —  as  well  as 
against  the  person.  In  either  case  the  ques- 
tion is  whether  the  place  was  a  nuisance,  and, 
it  so,  whether  the  person  was  engaged  in  keep- 
ing it.  Such  actions  are  against  the  thing 
as  well  as  the  person,  and  the  person  has  due 
notice  and  his  day  in  court,  in  which  to  de- 
fend against  the  forfeiture  of  his  property 
as  well  as  the  punishment  of  himself.  Craig 
v.  Werthmueller,  (1889)  78  Iowa  598. 


Tht  Fact  that  Breweries  Were  Erected  When  It  Was  Lawful  to  engage  in  the  manufac- 
ture of  beer  for  every  purpose,  does  not  make  a  statute  prohibiting  their  being 
so  employed  in  effect  a  taking  of  property  for  public  use  without  compensation, 
and  depriving  a  citizen  of  his  property  without  due  process  of  law. 

restrict  his  right  to  dispose  of  it,  but  is  only 
a  declaration  by  the  state  that  its  use  by 
any  one,  for  certain  forbidden  purposes,  is 
prejudicial  to  -the  public  interests.  Nor  can 
legislation  of  that  character  come  within  the 
Fourteenth  Amendment,  in  any  case,  unless 
it  is  apparent  that  its  real  object  is  not  to 
protect  the  community,  or  to  promote  the 
general  well-being,  but,  under  the  guise  of 
police  regulation,  to  deprive  the  owner  of  his 
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Mugler  v.  Kansas,  (1887)  123  U.  S.  664, 
wherein  the  court  said :  "  A  prohibition  sim- 
ply upon  the  use  of  property  for  purposes 
that  are  declared,  by  valid  legislation,  to  be 
injurious  to  the  health,  morals,  or  safety  of 
the  community,  cannot,  in  any  just  sense,  be 
deemed  a  taking  or  an  appropriation  of  prop- 
erty for  the  public  benefit.  Sueh  legislation 
does  not  disturb  the  owner  in  the  control  or 
use  of  his  property  for  lawful  purposes,  nor 


*t  Trmm  of  Urn,  CONSTITUTION.  teuton*  St,  ■■.  I. 


liberty  and  property,  without  doc  process  of      amendment    was    adopted,    pfohiMtrn*   the 
law.**  manufacture  of  beer  except  for  medfetaal, 

and  1874,  the  defendants  cwortructed  a  brew-  bihiti<m  into  atet.    u,,^  tte8e  liw,  .  W 

ei?  in  Lawrence,  Kansas.    The  building,  ma-  ft           ^^  ^  tte  lliwnifaetnre,ta, 

chwery,    and    fixtures    were    designed    and  th             w       ^.^     To  ^  defeat, 

adapted  for  the  making  of  beer  and  for  noth-  ^      ^  ^  ^v,     It  wm  beM  thmt 

ing  else.     For  such  purpose  they  are  worth  the  £ngtitntloIwl  amendment  and  sUtatat 

1?l£!SlE  it^lli  mCS  °^t  thf'f^  *piiwd  the  owner,  ol  property  wltto*  *.« 

to  exceed  five  thousand  dollars.    At  the  time  ^^    f  u     fa  £^u«^  tTprirtd.  for  «M- 

of  the  erection  of  the  building,  and  up  to  £~~TvL« a*i*T.,  u/lT-Tff */  i«a«»  «a  «3^ 

1880,  the  making  of  beer  was  a/iegal,  a/fn*  ^  J^^SSSiSSm  7i£S 

from  tax,  license,  or  other  restriction,  as  the  22^   pi!^SP  A^"*"  *  *w«V»  U«*Sf 

milling  of  flour.    In  that  year  a  constitutional  ^*«"-«P»w* 

(2)  Only  to  Be  Manufactured  for  Certain  Purposes.  —  A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that  intoxi- 
cating liquors  may  be  manufactured  and  sold  within  the  state  for  chemical, 
medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other  —  not  even 
for  the  purpose  of  transportation  beyond  the  limits  of  the  state  —  is  within 
the  police  power  of  the  state  and  in  the  regulation  of  commerce.  A  state  has 
the  right  to  prohibit  or  restrict  the  manufacture  of  intoxicating  liquors  within 
her  limits;  to  prohibit  all  sale  and  traffic  in  them  in  said  state;  to  inflict 
penalties  for  such  manufacture  and  sale,  and  to  provide  regulations  for  the 
abatement  as  a  common  nuisance  of  the  property  used  for  such  forbidden 
purposes,  and  such  legislation  by  a  state  is  a  clear  exercise  of  her  undisputed 
police  power,  which  does  not  deprive  any  person  of  property  without  doe 
process  of  law. 

Kidd  v.  Pearson,  (1888)  128  U.  6.  16,  affirming  Pearson  v.  International  Distillery,  (1887) 
72  Iowa  348. 

(3)  Requiring  Druggists  to  Take  Out  License.  —  A  state  statute  providing 
that  spirituous  liquors  could  not  be  subsequently  used  in  the  preparation  of 
pharmacists'  compounds  without  the  pharmacist's  first  procuring  a  druggist's 
license  from  the  county  commissioners,  does  not  deprive  a  licensed  pharmacist 
of  his  property  without  due  process  of  law. 

Gray  *.  Connecticut,  (1896)  159  U.  8.  77,  affirming  (1891)  61  Conn.  44. 

b.  Of  Adulterated  Milk.  —  It  is  not  a  violation  of  the  Fourteenth  Amend* 

ment  to  prohibit  the  sale  of  adulterated  milk,  although  there  is  no  fraud  or 

deceit  in  the  sale,  and  the  adulteration  in  certain  cases  is  harmless. 

State  tf.  Schlenker,  (1900)  112  Iowa  642.  M brewers'  grains'*  is  a  Talfd  police  regula- 

tion, and  does  not  deprive  any  person  of  prof 
Prohibiting  the  sale  of  milk  from  cattle      erty  without  due  process  of  law.    Sanders  v. 
fed    on    ustm    slop,"    "brewers'    slop,"    or      Com.,  (Ky.  1903)  77  a  W,  Rep.  888. 

c.  Of.Labd.  —  A  statute  which  provides  that  "  no  manufacturer  or  other 
person  or  persons  shall  sell,  deliver,  prepare,  put  up,  expose,  or  offer  for  sale 
any  lard,  or  any  article  intended  for  use  as* lard,  which  contains  any  ingredient 
but  the  pure  fat  of  healthy  swine,  in  any  tierce,  bucket,  pail,  package,  or  other 
vessel  or  wrapper,  or  under  any  label  bearing  the  words  'pure/  'refined,' 
1  family,'  or  either  of  said  words,  alone,  or  in  combination  with  other  words  of 
like  import,  unless  every  tierce,  bucket,  pail,  package,  or  other  vessel,  wrapper, 
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or  label,  in  or  under  which  said  article  is  sold,  delivered,  prepared,  put  up, 
exposed,  or  offered  for  sale,  bears  on  the  top  or  outer  side  thereof  in  letters  not 
less  than  one-half  inch  in  length,  and  plainly  exposed  to  view,  the  words  <  com- 
pound lard/  and  the  name  and  proportion,  in  pounds  and  fractional  parts 
thereof,  of  each  ingredient  contained  therein,"  does  not  impair  any  right  of 
property  or  the  exercise  of  any  lawful  business,  but  is  dearly  within  the  police 
power  of  the  state. 

State  v.  Snow,  (1891)  81  Iowa  643. 


d.  Of  Oleomabgabine.  —  A  state  statute  allowing  the  manufacture  and 
sale  of  oleomargarine  when  free  from  any  coloring  matter  or  other  ingredient 
causing  it  to  look  like  or  to  appear  to  be  butter  as  defined  in  the  statute,  and 
which,  moreover,  expressly  forbids  the  manufacture  or  sale  within  the  state  of 
any  oleomargarine  which  contains  any  methyl,  orange,  butter  yellow,  annotto, 
aniline  dye,  or  any  other  coloring  matter,  does  not  deprive  the  manufacturer 
of  his  property  without  due  process  of  law,  though  the  state  statutes  permit 
harmless  coloring  matter  to  be  used  in  butter. 

and  the  depriving  of  liberty  are  undoubtedly 
imposed  by  due  process  of  law.  In  re  Bros- 
nahan,  (1883)  18  Fed.  Rep.  66. 


Capital  City  Dairy  Co.  v.  Ohio,  (1902) 
183  U.  S.  245. 

Proceedings  for  seizure  and  confiscation. — 
A  Minnesota  statute  forbids,  under  special 
penalties,  the  sale,  exposure  for  sale,  or  hay- 
ing in  possession  with  intent  to  sell,  of  any 
article  in  imitation  of  butter,  not  wholly  made 
of  miik  or  cream,  and  that  is  of  any  other 
color  than  bright  pink;  and  provides  that  the 
dairy  and  food  commissioner  may  seize  such 
article,  and,  upon  the  order  of  any  court  hav- 
ing jurisdiction  under  the  Act,  sell  the  same 
for  any  purpose  other  than  for  food.  When 
every  part  of  the  Act  is  considered  it  seems 
apparent  that  seizure  of  the  articles  is  only 
contemplated  in  connection  with  prosecutions 
for  the  penalty  prescribed,  when,  in  the  same 
court  and  same  proceeding,  the  owner  or  per- 
son in  possession  being  present  and  on  trial, 
and  therefore  having  a  ri^ht  and  opportunity 
to  be  heard,  if  he  is  convicted  the  court  may 
condemn  the  article  seized  and  order  its  sale 
under  the  statute.  The  statute,  therefore, 
though  meagre  in  its  terms,  affords,  if  strictly 
followed,  due  process  of  law.  Armour  Pack- 
ing Co.  v.  Snyder,  (1897)  84  Fed.  Rep.  138. 


A  V ew  York  statute  entitled  "An  Act  to 

prevent  deception  in  sales  of  dairy  products," 
which  provides  that  "no  person  shall  manu- 
facture out  of  any  oleaginous  substances,  or 
any  compound  of  the  same,  other  than  that 
produced  from  unadulterated  milk  or  of 
cream  from  the  same,  any  article  designed 
to  take  the  place  of  butter  or  cheese  produced 
from  pure  unadulterated  milk  or  cream  of 
the  same,  or  shall  sell  or  offer  to  sell  the  same 
as  an  article  of  food.  This  provision  shall 
not  apply  to  pure  skim  milk  cheese  produced 
from  pure  skim  milk,"  is  invalid  as  abso- 
lutely prohibiting  an  important  branch  of  in- 
dustry for  the  sole  reason  that  it  competes 
with  another  and  may  reduce  the  price  of  an 
article  of  food  for  the  human  race.  It  is  one 
of  the  fundamental  rights  and  privileges  of 
every  citizen  to  adopt  and  follow  such  lawful 
industrial  pursuit,  not  injurious. to  the  com- 
munity, as  he  may  see  fit.  People  v.  Marx, 
(1885)  99  N.  Y.  380,  reversing  (1885)  35 
Hun  (N.  Y.)  528. 


A  Missouri  statute  entitled  "An  Act  to        *A    Pennsylvania    statute    which    prohibits 


prevent  the  manufacture  and  sale  of  oleaginous 
substances,  or  compounds  of  the  same,  in 
imitation  of  the  pure  dairy  product,"  is  not 
void  as  depriving  an  owner  of  this  product 
of  his  property  within  the  meaning  of  this 
clause.  The  statute  does  not,  in  direct  terms, 
authorize  the  seizure  or  taking  of  any  prop- 
erty, not  even  that  whose  manufacture  is  for- 
bidden. The  party  is  not,  in  fact,  deprived 
of  this  property  by  the  statute,  or  by  any  pro- 
ceeding which  it  authorizes.  The  personal 
punishment,  by  fine  and  imprisonment,  which 
the  statute  imposes,  must  be  inflicted  accord- 
ing to  the  law  of  Missouri,  which  allows  a 
trial  by  jury,  with  all  the  other  forms  which 
from  time  immemorial  haye  been  held  to  be 
due  process  of  law.     The  money  fine,  then, 


the  manufacture  out  of  oleaginous  substances, 
or  out  of  any  compound  thereof  other  than 
that  produced  from  unadulterated  milk  or 
cream  from  unadulterated  milk,  of  an  article 
designed  to  take  the  place  of  butter  or  cheese 
produced  from  pure  unadulterated  milk  or 
cream  from  unadulterated  milk,  or  prohibits 
the  manufacture  of  any  imitation  or  adulter- 
ated butter  or  cheese,  or  the  selling  or  offer- 
ing for  sale,  or  having  in  possession  with  in- 
tent to  sell  as  an  article  of  food,  is  a  lawful 
exercise  by  the  state  of  the  power  to  protect 
by  police  regulations  the  public  health. 
Powell  v.  Pennsylvania,  (1888)  127  U.  S. 
683.  See  also  McCann  t>.  Com.,  (1901)  198 
Pa.  St.  510. 
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e.  Of  Cigarettes.  —  A  municipal  ordinance  vesting  power  in  the  mayor  to 
grant  or  refuse  a  license  to  sell  cigarettes  is  not  a  deprivation  of  property 
without  due  process  of  law  when  the  license  is  to  be  issued  if  the  mayor  is 
satisfied  that  the  person  applying  is  of  good  character  and  reputation  and  a 
suitable  person  to  be  intrusted  with  the  sale  of  cigarettes,  and  providing  the 
applicant  will  file  a  bond  as  stated  in  the  ordinance  as  a  security  that  he  will 
faithfully  observe  and  obey  the  laws  of  the  state  and  the  ordinance  of  the  city 
with  reference  to  cigarettes. 

Gundling  v.  Chicago,  (1900)  177  U.  S.  186. 

/.  Of  Opium.  —  A  statute  providing  that  "  it  shall  be  unlawful  to  sell  or 
give  away  opium,  or  any  preparation  of  which  opium  is  the  principal  medicinal 
Agent,  to  any  person  except  druggists  and  practicing  physicians,  except  on  the 
prescription  of  a  practicing  physician,  written  in  the  English  or  Latin  language ; 
and  the  druggist  filling  such  prescription  shall  keep  the  same  on  file  for  one 
year,  subject  to  be  inspected  by  any  public  officer  of  the  state,"  does  not 
deprive  of  their  property  without  due  process  of  law  persons  who  own  a  large 
amount  within  the  state  for  the  purpose  of  being  sold  at  retail  therein  as 
merchandise.  The  sale  or  disposition  of  such  an  article  has  no  legitimate  use 
except  in  medicine,  and  may  be  regulated  accordingly. 

Ew  p.  Yung  Jon,  (1886)  28  Fed.  Rep.  300. 

g.  Sale  of  Provisions  in  Stores  Selling  Dry  Goods  or  Drugs.  —  A 
statute  forbidding  the  sale  of  meats,  vegetables,  or  any  foodstuffs  or  provisions, 
in  stores  where  dry  goods,  clothing,  jewelry,  and  drugs  are  sold  operates  as  a 
deprivation  of  property  without  due  process  of  law. 

Chicago  v.  Netcher,  (1899)  183  I1L  104. 

h.  Keeping  of  Markets.  —  A  municipal  ordinance  prohibiting  the  keeping 
of  a  private  market  within  six  squares  of  any  public  market  of  the  city  does 
not  deprive  any  one  of  property  without  due  process  of  law. 

Natal  v.  Louisiana,  (1891)  139  U.  S.  622. 

Establishing  and  Regulating  City  Marketi.  —  An  ordinance  providing  for  the  estab- 
lishment and  regulation  of  markets  at  several  points  in  a  city,  and  prohibiting 
the  sale  of  fresh  meats  at  retail  outside  of  these  markets,  except  by  tenants 
of  the  market  stall  who  are  permitted  to  hawk  about  the  streets  after  eight 
o'clock  a.  m.  of  the  day,  is  not  violative  of  any  provision  of  the  National  Con- 
stitution. Both  the  necessity  for  police  regulation,  in  a  given  instance,  and 
the  adaptation  of  a  particular  regulation  to  the  specific  end  in  view,  are 
matters  entirely  of  state  cognizance  and  final  determination. 

Ex  p.  Byrd,  (1887)  84  Ala.  18.  be  sold  there,  and  also  to  forbid  their  sale 

at  other  places.    A  person  who  expends  money 

Prohibiting  sale  of  fresh  meats  outside  in  preparing  a  private  market  place  for  the 
market  house.  —  When  a  municipal  charter  conduct  of  his  meat  business,  does  so  with  the 
empowers  a  state  to  establish  market  houses,  full  knowledge  that  the  city  might,  at  any 
designate,  control,  and  regulate  market  places,  time,  forbid  the  business  to  be  there  con- 
and  to  regulate  the  vending  of  fresh  meat,  ducted,  and  upon  the  exercise  of  that  power 
poultry,  fish,  and  other  things,  no  doubt  can  by  the  city  such  a  person  has  not  been  di- 
exjst  of  the  power  of  the  city  to  establish  vested  of  a  right  nor  deprived  of  his  property, 
market  houses  and  to  require  fresh  meats  to       Newson  v.  Galveston,  (1890)   76  Tex.  564. 
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A  city   ordinance   regulating   the   sale   of  council  after  a  two-thirds  vote  of  that  body, 

meats  which  exacted  of  each  and  every  per-  was  held  not  to  be  a  deprivation  of  property 

son  engaging  in  the  sale  of  fresh  or  salt  meat  without  due  process  of  law,  as  vesting  in  the 

"  outside  of  the  public  markets/'   a  license  city  officials  an  arbitrary  discretion  to  refuse 

costing  fifteen  dollars,  issuable  by  the  mayor  to  issue  licenses.    Buffalo  v.  Hill,  (1903)  79 

of  the  city  upon  the  direction  of  the  common  N.  Y.  App.  Div.  402. 

i.  Seizing  Farm  Products  on  Commission.  —  A  statute  declares  that  it 
shall  be  unlawful  for  any  person,  firm,  or  corporation  to  engage  in  the  business 
of  selling  agricultural  products  and  farm  produce  on  commission  in  the  state 
without  first  obtaining  a  license  from  the  state  railroad  and  warehouse  com- 
mission. A  bond  with  sufficient  surety  is  required  for  the  benefit  of  con- 
signors, the  amount  of  the  penalty  to  be  fixed  by  the  commission ;  and,  if  the 
principal  therein  is  to  receive  grain  for  sale,  the  condition  of  this  bond  is  that 
he  will  faithfully  account  and  report  to  all  persons  intrusting  him  with  grain, 
and  will  pay  over  to  them  all  proper  proceeds.  If  grain  is  not  received  for 
sale  on  commission,  the  bond  is  to  be  conditioned  for  the  faithful  performance 
of  the  commission  merchant's  duty.  By  the  second  section  the  merchant  who 
sells  grain  is  required  to  render  a  certain  statement  to  his  consignor  within 
twenty-four  hours  after  a  sale  of  all  or  a  portion  of  such  grain.  The  third 
section  relates  to  products  and  produce  other  than  grain.  If  a  consignor  shall 
not  receive  report  of  a  sale  or  a  remittance  therefor  after  demand,  or  if,  after 
a  report  is  made,  he  is  dissatisfied  with  it  or  the  sale,  he  may  complain  to  the 
railroad  and  warehouse  commission,  whose  duty  it  is  to  investigate  the  case, 
and  after  such  investigation  to  make  a  written  report  to  the  complainant ;  and 
this  report  is  made  prima  facie  evidence  of  the  matters  therein  contained.  In 
making  this  investigation  power  is  conferred  upon  the  commission,  in  express 
terms,  to  compel  the  merchant  "  to  produce  his  record  or  memoranda  of  such 
sale,  and  give  them  all  information  in  his  possession  regarding  the  report  and 
sale  so  complained  of."  The  statute  was  held  to  be  valid  as  a  legitimate  exercise 
of  the  police  power  of  the  state,  with  the  design  to  protect  a  large  class  of 
people,  engaged  in  agricultural  pursuits,  and  more  or  less  remote  from  market, 
from  imposition  and  actual  fraud  when  intrusting  their  products  and  produce 
into  the  hands  of  commission  men  for  sale. 

State  v.  Wagener,  (1899)  77  Minn.  483. 

j.  Use  of  Trading  Stamps.  —  A  statute  providing  that  "  no  person  or 
company  shall  in  the  sale,  exchange,  or  disposition  of  any  property,  give  or 
deliver  in  connection  therewith  or  in  consideration  of  said  sale,  exchange,  or 
disposition,  any  stamp,  coupon,  or  other  device  which  entitles  the  purchaser 
or  receiver  of  said  property  or  any  other  person  to  demand  or  receive  from  any 
person  or  company,  other  than  the  person  making  said  sale,  exchange,  or  dis- 
position, any  other  property  than  that  actually  sold  or  exchanged;  and  no 
person  or  company  other  than  the  person  so  selling  or  disposing  of  property 
shall  deliver  any  goods,  wares,  or  merchandise  upon  the  presentation  of  such 
stamp,  coupon,  or  other  device,"  is  void.  It  is  not  attempted  by  the  Act  to 
regulate  the  giving  of  stamps  or  coupons  redeemable  in  goods,  wares,  and 

merchandise  by  a  person  other  than  the  giver  of  the  stamp  or  coupon,  but 
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it  absolutely  prohibits  guch  transactions.  It  prohibits  the  carrying  on  of  a 
branch  of  business  or  trade  that  is  not  affected  with  a  public  interest,  and  has 
no  relation  to  the  public  health,  morals,  or  safety,  and  imposes  an  arbitrary  and 
unnecessary  restraint  upon  lawful  business  transactions,  and,  within  the  mean- 
ing of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  is 
an  unlawful  restraint  upon  the  liberty  of  a  person  to  make  such  contracts,  not 
inconsistent  with  the  lawful  rights  of  others,  as  he.  judges  for  his  best  interest* 
and  upon  the  use  of  his  business  capacities  for  a  lawful  purpose,  and  falls 
within  the  constitutional  prohibition,  and  is  not  a*  lawful  exercise  of  the  police 
power  of  the  legislature. 

State  v.  Dodge,   (1904)   76  Vt  197. 

A  Rhode  Island  statute  providing  that 
"  it  shall  be  unlawful  for  any  person  or  cor- 
poration to  sell,  give,  or  distribute  any  stamp, 
coupon,  or  other  device  which  shall  entitle 
the  purchaser  of  property  to  demand  or  re- 
ceive from  any  person  or  corporation  other 
than  the  vendor  any  article  of  merchandise 
other  than  that  actually  sold  to  said  pur- 
chaser; and  for  any  person  or  corporation 
other  than  the  vendor  to  deliver  to  any  per- 
son any'  article  of  merchandise  other  than 
that  actually  sold  upon  presentation  of  any 
such  stamp,  coupon,  or  other  device;  pro- 
vided, however,  that  this  act  shall  not  affect 
any  existing  contract/1  was  held  not  to  be  a 
valid  exerciae  of  the  police  power.  State  v. 
Dalton,  (1900)  22  R.  I.  79,  in  which  case 
the  court  said :  "  In  order  that  we  may  not 
be  misunderstood  in  the  position  which  we 
feel  compelled  to  take  regarding  the  case  be- 
fore us,  we  deem  it  proper  to  say  that  we  do 
not  approve  of  the  trading-stamp  business  as 
some  of  the  cases  above  referred  to  inform  us 
it  is  conducted,  although  there  is  no  evidence 


before  us  concerning  it,  nor  do  we  decide  that 
it  is  not  competent  for  the  General  Assembly 
to  prohibit  it.  What  we  do*  decide  is  that 
the  statute  in  question  is  so  broad  as  to  inter- 
fere with  the  right  of  an  individual  to  deal 
with  his  own  property  in  his  own  way;  that 
is  to  say,  to  make  such  contracts  regarding 
the  sale  and  disposition  thereof  as  he  shall  see 
fit,  so  long  as  he  observes  the  rule  that  each 
one  shall  so  use  and  enjoy  his  own  property 
as  not  to  injure  that  of  another  person,  and 
also  the  further  rule  that  his  use  of  it  shall 
not  be  injurious  to  the  community;  and  hence 
is  not  a  valid  exercise  of  the  legislative 
power/* 

A  Virginia  statute  entitled  "  An  Act  to 
prohibit  the  use  of  trading  stamps,  trading 
checks,  and  similar  gift  enterprises,  and  pro- 
viding a  punishment  for  those  who  use  them  " 
was  held  not  to  be  a  valid  exercise  of  the 
police  power,  as  attempting  to  prohibit  and 
restrain  a  merchant  using  trading  stamps  in 
the  lawful  prosecution  of  a  lawful  business. 
Young  v.  Com.,  (1903)  101  Va.  859. 


k.  Use  of  National  Flag  for  Advertising.  —  A  state  statute  provid- 
ing that  "  it  shall  be  unlawful  for  any  person,  firm,  organization,  or  corporation 
to  use  or  display  the  national  flag  or  emblem,  or  any  drawing,  lithograph,  en- 
graving, daguerreotype,  photograph,  or  likeness  of  the  national  flag  or  emblem, 
as  a  medium  for  advertising  any  goods,  wares,  merchandise,  publication,  public 
entertainment  of  any  character,  or  for  any  other  purpose  intended  to  promote 
the  interests  of  such  person,  firm,  corporation  or  organization,"  was  held  to 
be  invalid,  as  infringing  upon  the  personal  liberty  guaranteed  by  this  clause. 


Ruhstrat  v.  People,  (1900)  185  111.  134,  in 
which  case  the  court  said:  "When  the 
police  power  is  exerted  for  the  purpose  of 
regulating  a  useful  business  or  occupation 
and  the  mode  in  which  that  business  may  be 
carried  on  or  advertised,  the  legislature  is 
not  the  exclusive  judge  as  to  what  is  a  rea- 
sonable and  just  restraint  upon  the  constitu- 
tional right  of  the  citizen  to  pursue  his  call- 


ing, and  to  exercise  his  own  judgment  as  to 
the  manner  of  conducting  it  The  general 
right  of  every  person  to  pursue  any  calling, 
and  to  do  bo  in  his  own  way,  provided  that  he 
does  not  encroach  upon  the  rights  of  others, 
cannot  be  taken  away  from  him  by  legislative 
enactment.**  See  People  v.  Van  De  Gaxr, 
(1904)  178  N.  Y.  425. 


L  UflE  op  Union  Labels.  —  A  municipal  ordinance  providing:  "  Be  it  ex- 
acted that  all  city  printing  shall  bear  the  union  label  of  the  Nashville  Allied 
Trades  Pouncil  or  the  label  enacted  by  the  International  Typographical  Union/* 
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deprives  those  not  using  the  union  label  of  the  right  of  pursuing  their  business 
avocation  to  the  extant  that  their  bids  for  public  printing  will  not  be  accepted. 

Marshall,  tie*  Go*  *  Nashville,  (1902)  109  manufactured  by  union  workingmen,  of  labels 

Venn.  497.  declaring  them  to  be  so  manufactured,  does 

not  amount  to  a  taking  of  property  without 

▲  PtVUQrtraaia  statute  providing  for  the  due  process  of  law  contrary  to  the  Fourteenth 

adoption  of  trademarks,  labels,  symbols,  or  Amendment.    Com.  v.  Norton,  (1899)  99  Pa. 

private  stamps,  by  any  incorporation  or  in-  Dist.  132,  affirmed  (1900)   16  Pa.  Super.  Ct. 

eorporated  association  or  union  of  working-  423;  Com.  v.  Morton,  (1899)  23  Pa.  Co.  Ct, 

men,  and  prohibiting  the  use,  upon  goods  not  386. 

\       m.  Declaeing  Sales  on  Margin  or  foe  Futuee  Delivery  Von>.  —  A 

statute  which  makes  it  an  offense  for  any  one  to  contract  to  Have  or  give  to 

himself  or  another  the  option  to  sell  or  buy,  at  a  future  time,  any  grain  or 

other  commodity  is  not  repugnant  to  the  deprivation  of  liberty  clause. 

Booth  *>.  HKnoii,    (1902)    184  U.  S.  426,  unmistakable  infringement  of  rights  secured 

wherein  the  court  said:     "When  it  is  said  by  the  fundamental  law." 
that  the  liberty  of  the  citizen  ineludes  free* 

dom  to  use  his  faculties  '  in  all  lawful  ways/  A   California   statute  declaring  that   "  all 

and  to  earn  his  living  by  any  '  lawful  calling/  contracts  for  the  sale  of  shares  of  the  capital 

the  imrairy  remains  whether  the  particular  stock  of  any  corporation  or  association,  on 

calling  or   the  particular  way   brought  in  margin  or  to  be  delivered  at  a  future  day, 

question  in  a  given  case  is  lawful,  that  is,  shall  be  void,  and  any  money  paid  on  such 

consistent  with  such  rule*  of  action  as  have  contracts  may  be  recovered  by  the  party  pay* 

been    rightfully    prescribed    by    the    state.  ing  it  by  suit  in  any  court  of  competent  juris- 

*    *    *    If,  looking  at  all  the  circumstances  diction,"  does  not  violate  this  clause.    Parker 

that  attend,  or  which  may  ordinarily  attend,  v.  Otis,  ( 1900)   130  Cal.  326,  the  court  say- 

the  pursuit  of  a  particular  callftsg,  the  state  ing:     "  If  the  provision  in  question  on  its 

thinks  that  certain  admitted  evils  cannot  be  face  fails  to  distinguish  between  bona  fide 


_  _ .  sfully  reached  unless  that  calling  bje  contracts  and  gambling  contracts  as  is  urged, 
actually  prohibited,  the  courts  cannot  inter-  it  is  none  the  less  a  proper  police  regulation, 
fere,  unless,  looking  through  mere  forms  and  for  the  question  remains  to  be  determined  in 
at  the  substance  of  the  matter,  they  can  say  each  case  whether  the  transaction  is  in  con- 
thai  the  statute  enacted  professedly  to  pro-  travention  of  the  Constitution.  *  *  *  The 
tect  the  public  morals  has  no  real  or  substan-  court  will  always  see  that  legitimate  business 
tial  relation  to  that  object,  but  is  a  clear,  transactions  are  not  brought  under  the  ban." 

A  Hats  Osmstitntioa  Dsolariag  Void  All  Contrasts  far  ths  Bales  of  Shares  of  the  capital 
stock  of  any  corporation  or  association  on  margin,  or  to  be  delivered  at  a 
future  day,  does  not  deprive  persons  of  liberty  or  property  without  due  process 

of  law. 

Otis  *  Parker,  (1903)  187  U.  &  flOa 

SB.  Condemnation  Proceedings  —  a.  Question  of  Necessity.  —  In  con- 
demnation proceedings  there  is  no  fundamental  right  secured  by  this  clause  to 
kave  the  question  of  compensation  and  necessity  both  passed  upon  by  one  and 
the  same  jnry.  In  many  states  the  question  of  necessity  is  never  submitted 
to  the  jury  which  passes  upon  the  question  of  compensation.  It  is  either 
settled  affirmatively  by  the  legislature,  or  left  to  the  judgment  of  the  corpora- 
tion invested  with  the  right  to  take  property  by  condemnation.  Tfce  question 
of  necessity  is  not  one  of  judicial  character,  but  rather  one  for  determination 
by  the  law-making  branch  of  the  government 

Backus  v.  Ft.  Street  Union  Depot  Co.,  (1898)  169  U.  S.  568. 

h.  Fob  Private  Usb —  (1)  In  General.  —  The  taking  by  a  state  of  the 
private  property  of  one  person  or  corporation  without  the  owner's  consent,  for 
the  private  uae  of  another,  is  not  due  process  of  law. 
Bm.  B.  Co,  p.  Nebraska,  (1896)  164  U.  3.  417. 
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(2)  Taking  Railroad  Bight  of  Way  for  Elevator  Sites.  —  A  state  statute 

which,  as  construed  by  the  Supreme  Court  of  the  state,  authorizes  the  board 

of  transportation  to  make  an  order  requiring  a  railroad  company  to  grant 

to  private  parties  permission  to  erect  an  elevator  upon  its  right  of  way  on 

the  same  terms  and  conditions  on  which  it  had  already  granted  to  other  persons 

rights  to  erect  two  elevators  thereon,  is  a  taking  of  private  property  for  private 

use. 

Missouri  Pac.  R.  Co.  v.  Nebraska,  (1896)  164  U.  S.  414.  See  also  Chicago,  etc.,  R.  Co.  r. 
State,  (1897)  50  Neb.  399. 

(3)  Irrigation  of  Land.  —  A  statute  which  provides,  under  the  circum- 
stances stated  in  the  Act,  and  with  reference  to  the  peculiarities  which  exist 
in  that  state,  for  the  condemnation  of  the  land  of  one  individual  for  the  purpose 
of  allowing  another  individual  to  obtain  water  from  a  stream  in  which  he  has 
an  interest,  to  irrigate  his  land,  which  otherwise  would  remain  absolutely 
valueless,  was  held  to  be  within  the  legislative  power  of  the  state. 

mate  and  soil,  which  render  necessary  these 
different  laws  in  the  states  so  situated." 


Clark  v.  Nash,  (1905)  198  U.  S.  369, 
wherein  the  court  said :  "  But  we  do  not  de- 
sire to  be  understood  by  this  decision  as  ap- 
proving of  the  broad  proposition  that  private 
property  may  be  taken  in  all  cases  where  the 
taking  may  promote  the  public  interest  and 
tend  to  develop  the  natural  resources  of  the 
state.  We  simply  say  that  in  this  particular 
case,  and  upon  the  facts  stated  in  the  findings 
of  the  court,  and  having  reference  to  the  con- 
ditions already  stated,  we  are  of  opinion  that 
the  use  is  a  public  one,  although  the  taking 
of  the  right  of  way  is  for  the  purpose  simply 
of  thereby  obtaining  the  water  for  an  indi- 
vidual, where  it  is  absolutely  necessary  to  en- 
able him  to  make  any  use  whatever  of  his  land, 
and  which  will  be  valuable  and  fertile  only 
if  water  can  be  obtained.  Other  landowners 
adjoining  the  defendant  in  error,  if  any  there 
are,  might  share  in  the  use  of  the  water  by 
themselves  taking  the  same  proceedings  to 
obtain  it,  and  we  do  not  think  it  necessary, 
in  order  to  hold  the  use  to  be  a  public  one, 
that  all  should  join  in  the  same  proceeding 
or  that  a  company  should  be  formed  to  ob- 
tain the  water  which  the  individual  land- 
owner might  then  obtain  his  portion  of  from 
the  company  by  paying  the  agreed  price,  or 
the  price  fixed  by  law.  The  rights  of  a  ripa- 
rian owner  in  and  to  the  use  of  the  water 
flowing  by  his  laud  are  not  the  same  in  the 
arid  and  mountainous  states  of  the  West  that 
they  are  in  the  states  of  the  East.  These 
rights  have  been  altered  by  many  of  the  West- 
ern states,  by  their  constitutions  and  laws, 
because  of  the  totally  different  circumstances 
in  which  their  inhabitants  are  placed,  from 
those  that  exist  in  the  states  of  the  East,  and 
such  alterations  have  been  made  for  the  very 
purpose  of  thereby  contributing  to  the  growth 
and  prosperity  of  those  states  arising  from 
mining  and  the  cultivation  of  an  otherwise 
valueless  soil,  by  means  of  irrigation.  This 
court  must  recognize  the  differences  of  cli- 


The  California  statute  providing  for  the 
irrigation  of  arid  lands  was  not  invalid  as  a 
deprivation  of  property  without  due  process 
of  law.  Fa  lib  rook  Irrigation  Dist.  r.  Bradlev. 
(1896)  164  U.  S.  112,  wherein  the  court  said: 
"  Irrigation^  not  so  different  from  the  recla- 
mation of  swamps  as  to  require  the  applica- 
tion of  other  and  different  principles  to  the 
case.  The  fact  that  in  draining  swamp  lands 
it  is  a  necessity  to  drain  the  lands  of  all 
owners  which  are  similarly  situated,  goes 
only  to  the  extent  of  the  peculiarity  of  situa- 
tion and  the  kind  of  land.  Some  of  the  swamp 
lands  may  not  be  nearly  so  wet  and  worthless 
as  some  others,  and  yet  all  may  be  so  situated 
as  to  be  benefited  by  the  reclamation,  and 
whether  it  is  so  situated  or  not  must  be  a 
question  of  fact.  The  same  reasoning  applies 
to  land  which  is,  to  some  extent,  arid  instead 
of  wet,  Indeed,  the. general  principle  that 
arid  lands  may  be  provided  with  water  and 
the  cost  thereof  provided  for  by  a  general  tax 
or  by  an  assessment  for  local  improvement 
upon  the  lands  benefited  seems  to  be  admitted 
by  counsel  for  appellees.  This  necessarily 
assumes  the  proposition  that  water  used  for 
irrigation  purposes  upon  lands  which  are  ac- 
tually arid  is  used  for  a  public  purpose,  and 
the  tax  to  pay  for  it  is  collected  for  a  public 
use,  and  the  assessment  upon  lands  benefited 
is  also  levied  for  a  public  purpose.  Taking 
all  the  facts  into  consideration,  as  already 
touched  upon,  we  have  no  doubt  that  the  irri- 
gation of  really  arid  lands  is  a  public  purpose, 
and  the  water  thus  used  is  put  to  a  public 
use."    Reversing  (1895)   68  Fed.  Rep.  948. 

Legislation  establishing  drainage  districts 
does  not  deprive  the  persons  affected  of  their 
property  without  due  process  of  law.  Such 
legislation  is  a  valid  exercise  of  the  police 
power.  Baltimore,  etc.,  R.  Co.  v.  North, 
(1885)   103  Ind.  486. 


(4)   Overflowing  Lwnd  by  Erection  of  Milldam.  —  Proceedings  under  a 
state  statute  enacting  that  any  person  or  corporation  authorized  by  its  charter 
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bo  to  do,  may  erect  or  maintain  on  his  or  its  own  land  a  water  mill  and  mill- 
dam  upon  any  stream  not  navigable,  paying  to  the  owners  of  the  land  flowed  the 
damages  which,  upon  a  petition  filed  in  court  by  either  party,  may  be  assessed 
by  a  committee  or  by  a  jury  for  the  flowing  of  the  lands  to  the  depth  and  extent 
to  which  they  may  or  can  be  flowed  by  the  dam,  is  not  invalid  as  a  taking  of 
private  property  for  private  use  and  without  due  process  of  law.  Such  a  statute 
is  clearly  valid  as  a  just  and  reasonable  exercise  of  the  power  of  the  legislature, 
having  regard  to  the  public  good  in  a  general  sense,  as  well  as  to  the  rights  of 
the  riparian  proprietors  to  erect  mills  and  use  the  water  power  of  running 
streams,  which,  without  some  such  regulation,  could  not  be  beneficially  used. 
Head  v.  Amoakeag  Mfg.  Co.,  (1885)  113  U.  S.  16. 

(5)  Opening  of  Streets  Benefiting  Railroad.  —  A  municipal  corporation, 

through  its  legislative  department,  was  about  to  vacate  a  certain  street  within 

its  corporate  limits  and  lay  out  in  lieu  thereof  another  street  for  public  use. 

To  do  this  it  was  necessary  to  take,  by  the  exercise  of  the  power  of  eminent 

domain,  a  part  of  certain  lands  belonging  to  the  complainant     It  was  alleged 

by  the  complainant,  and  not  denied,  that  the  proposed  vacation  of  the  existing 

street  would  greatly  benefit  a  railroad  company,  and  that  the  railroad  company 

had  agreed  to  pay  all  the  expense  which  would  arise  on  account  of  the  vacation 

of  the  one  street  and  the  laying  out  of  the  other.    It  was  held,  every  step  which 

had  been  taken  by  the  common  council  having  been  directly  in  accordance  with 

the  requirements  of  the  charter  concerning  the  vacation  and  laying  out  of  streets 

by  the  municipality,  that  the  complainant's  property  would  not  be  taken  without 

due  process  of  law.    The  promise  of  the  railroad  company  to  pay  such  expenses 

as  the  proposed  action  of  the  common  council  might  cause  did  not  invalidate 

such  acts  nor  militate  in  any  degree  against  the  contention  that  the  lands  of 

the  complainant  were  to  be  taken  by  due  process  of  law, 

Barr  v.  New  Brunswick,  (1895)  67  Fed.  Rep.  402,  appeal  dismissed  (C.  C.  A.  1896)  72  Fed. 
Rep.  689,  on  the  ground  that  the  Circuit  Court  of  Appeals  had  not  jurisdiction  of  the  appeal. 

c.  Foe  Drainage  fob  Agricultural  Purposes.  —  The  condemnation  of 
property  under  the  power  of  eminent  domain,  for  the  drainage  of  swamp  lands 
for  agricultural  purposes  purely,  and  beneficial  in  this  respect  to  the  community, 
although  not  intended  as  a  health  measure,  does  not  violate  the  due  process  of 
law  clause  of  the  Fourteenth  Amendment 

Matter  of  Tuthill,  (1899)  36  N.  Y.  App.  Div.  492,  afflrmed  (1900)  163  N.  Y.  133. 

d.  Expenses  of  Operating  Railroad  Increased  by  Opening  Streets. 
—  A  railroad  company  must  be  deemed  to  have  laid  its  tracks  within  the  cor- 
porate limits  of  a  city  subject  to  the  condition  that  new  streets  of  the  city 
might  be  opened  and  extended  from  time  to  time  across  its  tracks  as  the  public 
convenience  required,  and  under  such  restrictions  as  might  be  prescribed  by 
statute.  The  value  to  the  railroad  company  of  that  which  was  taken  from  it 
is  the  difference  between  the  value  of  the  right  to  the  exclusive  use  of  the  land 
in  question  for  the  purposes  for  which  it  was  being  used,  and  for  which  it  was 
always  likely  to  be  used,  and  that  value  after  the  city  acquired  the  privilege 
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of  participating  in  such  use  by  the  opening  of  a  street  across  it,  leaving  the 

railroad  tracks  untouched.    It  cannot  recover  the  expenses  that  may  be  incurred 

in  order  that  the  road  may  be  safely  operated,  as  such  expenses  must  be  regarded 

as  incidental  to  the  exercise  of  the  police  powers  of  the  state. 

Chicago,  etc.,  R.  Co.  v.  Chicago,  (1897)  166  U.  S.  260. 

« 

e.  Providing  fob  Hearing.  —  A  statute  authorizing  the  condemnation  of 

property  and  the  opening  of  streets  which  declares  that  notice  of  such  con- 
demnation proceedings,  describing  the  property  which  may  be  injuriously  or 
beneficially  affected,  and  fixing  a  date  for  hearing  remonstrances,  must  be 
given  by  publication  in  a  daily  newspaper  of  general  circulation  in  the  city 
once  each  week  for  two  weeks,  and  providing  for  a  hearing  of  remonstrances 
before  the  board  of  public  works  before  they  are  finally  passed  upon,  does  not 
deprive  the  owners  of  their  property  without  due  process  of  law. 

Indianapolis  v.  Holt,  (1900)   155  Ind.  222.       process  of  law."     And  this,  it  is  generally 

agreed,  includes  at  least  legal  notice  of  the 
A  state  cannot,  by  the  agency  <tf  either  its"     proceeding  and  a  prescribed  opportunity  to 
legislative  or  judicial  departments,  take  the      be  heard  upon  the  question  involved  therein. 


property  of  any  person,  for  the  establishment       Burns  v.  Multnomah  R.  Co.,  (1883)   15  Fed. 
of  a  highway  or  other  purpose,  "  without  due       Rep.  183. 

/.  Tiual  o*  Adveese  Claim.  —  The  construction  of  a  law  of  a  state  that  it 
is  competent  for  the  court  to  try  and  determine  in  a  condemnation  proceeding 
,  an  advance  claim  to  an  interest  in  property  sought  to  be  condemned,  is  con- 
clusive on  the  Supreme  Court  of  the  United  States,  and  the  entry  of  the  verdict 
of  a  jury  as  to  the  amount  of  compensation  prior  to  the  filing  of  written 
findings  on  the  other  issues  does  not  lack  due  process. 

Hooker  v.  Los  Angeles,  (1903)  188  U.  S.  319. 

g.  Must  Be  Pro  vision  fob  Compensation  —  (1)  In  General.  —  When  the 
legislature  provides  for  the  actual  taking  and  appropriation  of  private  property 
for  public  uses,  its  authority  to  enact  such  a  regulation  rests  upon  its  right 
of  eminent  domain,  but  it  is  a  condition  precedent  to  the  exercise  of  such  power 
that  the  state  makes  provision  for  reasonable  compensation  to  the  owner. 

Sweet  v,   Rechel,    (1895)    159   U.   S.   390,  at  it  utional  rights  of  the  parties,  and  the  final 

affirming   (1889)    37  Fed.  Rep.  323.  judgment  should  not  be  held  to  be  in  violation 

^  of  due  process  of  law  enjoined  by  this  amend- 
Due  process  of  law  requires  compensation  menif  unleg8  by  it8  mMntp  upon  questions  of 
to  be  made  or  secured  to  the  owner  when  jaw  tt  party  wa8  preVented  from  obtaining 
private  property  is  taken  by  a  state  or  under  aubetantially  any  compensation  for  property 
its  authority  for  public  use.  Norwood  v.  taken  for  a  public  use.  Chicago,  etc;,  R.  Co. 
Baker,  (1898)  172  U.  S.  277,  affirming  Baker  Vt  Chicago,  (1897)  166  U.  S.  247. 
0.  Norwood,  (1896)   74  Fed.  Rep.  997.  «,--■* 

Widening  streets  by  condemnation.  —  The 
A  statute  which  makes  ample  provision  for  statutes  of  New  York  relative  to  the  exercise 
an  inquiry  as  to  an  assessment  of  damages  °*  tne  power  of  eminent  domain  by  the  city 
for  taking  propertv  for  a  public  use,  and  for  of  New  York  and  a  statute  providing  for  the 
a  review  of  the  proceedings  of  the  court  of  widening  of  a  certain  street,  do  not  operate 
original  jurisdiction  by  appeal  to  the  highest  fc?  take  property  without  due  process  of  law, 
court  of  the  state,  provides  due  process  of  smce  the8e  statutes,  taken  as  a  whole,  pro- 
law.  Pearson  v.  Ycwdall,  (1877)  95  U.  S.  Vlde  a  8ure  method  of  compensation  to  the 
296.  owner  of  the  property  from  the  moment  the 

property  vests  in  the  city,  and  any  election 

When  a  state  court  had  jurisdiction  of  the  by  the  city  to  recede  must  be  exercised  be- 

subject-matter   and    of    the    parties,    it    was  fore  its  title  vests.  Browning  r.  Col  lis,  (Supm. 

under  a  duty  to  guard  and  protect  the  con-  Ct.  Spec.  T.  1897)  21  Misc.  (N.  Y.)  155. 
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Reference   to   Fifth  Amendment  —  In   the  far  as  the  states  were  concerned,  citizens  of 

taking  of   private   property   for   public   use,  the   United    States   were    thus   left   without 

due  process  of  law  requires  that  compensa-  adequate  protection  and  security  in  their  per- 

tion    shall    be   made    to    the   owner   for    the  sons  and  property.     The  Fourteenth  Amend- 

property  so  appropriated.    Hie  Fifth  Amend-  ment  was  adopted  to  remedy  and  correct  this 

ment,  operating  only  as  a  limitation  upon  the  defect  in  the  supreme  organic  law  of  the  land, 

powers  of  the  general  government,  fell  short  It  involves  no  forced  or  unreasonable  construc- 

of  giving  to  the  citizen  the  full  protection  to  tion  to  hold  that  this  Fourteenth  Amendment, 

which  he  was  entitled  in  respect  to  his  life,  as  applied  to   the  appropriation   of  private 

liberty,  and  property  so  far  as  state  action  property  for  public  uses,  was  clearly  intended 

was  concerned.    It  imposed  no  prohibition  or  to  place  the  same  limitation  upon  the  power 

limitation  upon  the  power  and  authority  of  of   the   states   which    the   Fifth    Amendment 

the  state  in  dealing  with  the  life,  liberty,  and  had  placed  upon  the  authority  of  the  federal 

property  of  the  citizen.     They  were  left  to  government.    Scott  t?.  Toledo,  (1888)  36  Fed. 

the  restraints  of  their  Beveral  constitutions  Rep.  392. 
and  respective  laws   on  these  subjects.     So 

(2)  Jvdgment  Without  Compensation  Secured  Invalid.  —  A  judgment  of 

a  state  court,  even  if  it  be  authorized  by  statute,  whereby  private  property  is 

taken  for  the  state  or  under  its  direction  for  public  use,  without  compensation 

made  or  secured  to  the  owner,  is,  upon  principle  and  authority,  wanting  in  the 

due  process  of  law  required  by  the  Fourteenth  Amendment  of  the  Constitution 

of  the  United  States,  and  the  affirmance  of  such  judgment  by  the  highest  court 

of  the  state  is  a  denial  by  that  state  of  a  right  secured  to  the  owner  by  that 

instrument. 

Chicago,  etc.,  R.  Co.  v.  Chicago,  (1897)  160  him  and  transferred  to  the  public.    The  mere 

U.   S.   241,  wherein  the  court  said:      "Due  form  of  the  proceeding  instituted  against  the 

process   of  law,  as  applied   to  judicial   pro-  owner,  even  if  he  be  admitted  to  defend,  can- 

ceedings  instituted  for  the  taking  of  private  not  convert  the  process  used  into  due  process 

property  for  public  use,  means  such  process  of  law,  if  the  necessary  result  be  to  deprive 

as  recognizes  the  right  of  the  owner  to  be  him  of  his  property  without  compensation." 
compensated  if  his  property  be  wrested  from 

(3)  May  Authorize  Possession  Before  Determination  of  Amount.  —  It  is 

not  beyond  the  power  of  a  state  in  condemnation  cases  to  authorize  the  taking 

of  possession  prior  to  the  final  determination  of  the  amount  of  compensation 

and  payment  thereof  if  adequate  provision  for  compensation  is  made. 

Backus   v.    Ft.    Street    Union    Depot    Co.,       a   city   for  their   damages,   while   the   city, 
(1898)    169  U.  S.  568.  which  had  no  part  in  the  taking,  denies  the 

« It  is  consistent  with  due  process  of  law  ^"Uh  £\HEu£!rf  thJ^ZH^l' 

for  a  court  to  decree  the  actual  destruction  "ff^^^^^^^^SfiS^Si 

of  Property  under  a  statute  of  e^nentd.  Sfflgftdd  HtaXSTEUSS  £ 

main  by  which  the  state  takes  certain  rights  „„„,,(„„_  whiph  ,.  _,.  nnHptprminerf."     Wil. 


main  u.v  which  cue  aiaie  wuicb  rcruiin  nguut  ce.Ai„B  which  i*  vet  undetermined  "  Wil. 
in  it,  making  provision  for  compensation  only  ™^%  v.r^lA^ TtTtSSL  W'! 
by  giving  the  owners  a  right  of  action  against 


Hams  v.  Parker,  (1903)  188  U.  S.  502. 


(4)  Tribunal  to  Assess  Compensation  —  (a)  in  General.  —  Where  private  prop- 
erty is  taken  for  public  purposes  the  legislature  cannot  fix  the  compensation  or 
determine  in  what  it  shall  consist,  or  prescribe  the  rules  and  principles  upon 
which  it  shall  be  computed.  When  a  taking  has  been  ordered  the  question  of 
compensation  is  judicial,  not  legislative. 

Newburyport  Water  Co.  v.  Newburyport,  (1900)  103  Fed.  Rep.  58ft. 

By  Commissioners  or  Jury.  —  In  condemnation  proceedings  there  is  due  process 
of  law  when  provision  is  made  for  an  inquiry  as  to  the  amount  of  compensation 
in  some  appropriate  way  before  some  properly  constituted  tribunal.  It  is 
within  the  power  of  the  state  to  provide  that  the  amount  shall  be  determined  in 
the  first  instance  by  commissioners,  subject  to  an  appeal  to  the  courts  for  trial 
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in  the  ordinary  way,  or  it  rnay  provide  that  the  question  shall  be  settled  by  a 
sheriff's  jury,  as  it  waa  constituted  at  common  law,  without  the  presence  of  a 
trial  judge. 

Backus   v.    Ft.    Street   Union   Depot   Co.,       made  by  a  jury.     Such  order  may  be  made 

(1898)  169  U.  S.  569.  by   commissioners,   at   least   where  there   is 

In  . proceeding •*  a  municipal  corporation  K^n^dW^S^^ 
JlSSlS^^JSS&n^^^.     Brooke  (1897?  106  U.S.  694. 

(b)  Making  Findings  of  Fact  by  Triers  Final.  —  In  proceedings  by  a  municipal  cor- 
poration to  condemn  a  water  supply  system  there  is  no  denial  of  due  process  of 
law  in  making  the  findings  of  fact  by  the  triers  of  fact,  whether  commissioners 
or  a  jury,  final  as  to  such  facts,  and  leaving  open  to  the  courts  simply  the  in- 
quiry as  to  whether  there  was  any  erroneous  basis  adopted  by  the  triers  in  their 
appraisal,  or  other  errors  in  their  proceedings. 

Long  Island  Water  Supply  Co.  v.  Brooklyn,  (1897).  166  U.  S.  695. 

36.  Regulating  Pursuit  of  Occupations  —  a.  Regulating  Practice  of  Medi- 
cine —  (1)  In  General.  —  A  state  statute  requires  every  practitioner  of  medi- 
cine to  obtain  a  certificate  from  the  state  board  of  health,  and,  among  other 
alternative  qualifications,  to  show  that  he  has  practiced  medicine  in  the  state 
continuously  for  a  period  of  ten  years  prior  to  a  specified  time.  No  one  has  a 
right  to  practice  medicine  without  having  the  necessary  qualification  of  learn- 
ing and  skill,  and  one  who,  at  the  time  of  the  passage  of  the  Act,  had  been 
practicing  six  years  was  not  deprived  by  the  statute  of  his  right  and  estate  in 
his  profession  without  due  process  of  law. 

Dent  v.  West  Virginia,  (1889)   129  U.  S.  Revoking  certificate  to  practice  medicine. — 

114.  A  Rhode  Island  statute  providing  that  "  the 

state  board  of  health  may  refuse  to  issue  the 

"The  power  of  a  state  to  make  reasonable  certificate  provided  for  in  section  three  of 
provisions  for  determining  the  qualifications  this  chapter  to  any  individual  guilty  of 
of  those  engaging  in  the  practice  of  medicine  grossly  unprofessional  conduct  of  a  character 
and  punishing  those  who  attempt  to  engage  likely  to  deceive  or  defraud  the  public,  and  it 
therein  in  defiance  of  such  statutory  provi-  may  after  due  notice  and  hearing  revoke  such 
sions  is  not  open  to  question."  Reetz  v.  certificates  for  like  cause.  In  all  cases  of 
Michigan,  (1903)  188  U.  S.  506.  See  also  refusal  or  revocation,  the  applicant  may  ap- 
Parks  v.  State,  (1902)  159  Ind.  217;  Driscoll  peal  to  the  appellate  division  of  the  Supreme 
v.  Com.,  (1892)  93  Ky.  393;  Craig  v.  Medical  Court,  which  may  affirm  or  overrule  the  de- 
Examiners,  (1892)  12  Mont.  208 ;  In  re  Camp-  cision  of  the  board,"  does  not  deprive  any 
bell,  (1901)   197  Pa.  St.  582;  Com.  v.  Finn,  person  of  due  process  of  law  as  a  full  and 

(1899)  11  Pa.  Super.  Ct.  620;  People  v.  Has-  impartial  trial  before  the  highest  tribunal  of 
brouck,  (1895)  11  Utah  306;  State  v.  Carey,  the  state  is  provided  after  due  notice  upon 
(1892)  4  Wash.  424;  State  t?.  Currens,  (1901)  charges  specifying  the  grounds  of  complaint 
111  Wis.  433.  according  to  the  law  of  the  land.    State  Board 

of  Health  v.  Roy,  (1901)  22  R.  I.  539. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases.  —  A  municipal 
ordinance  providing  that  "  every  physician,  or  person  acting  as  such,  who  shall 
have  any  patient  within  the  limits  of  said  city  sick  with  small-pox  or  varioloid, 
or  other  infectious  or  pestilential  disease,  shall  forthwith  report  the  fact  to  the 
mayor,  or  to  the  clerk  of  the  board  of  health,  together  with  the  name  of  such 
patient  and  the  street  and  number  of  the  house  where  such  patient  is  treated ; 
and  in  default  of  so  doing  shall  forfeit  and  pay  not  exceeding  fifty  dollars  for 
each  and  every  such  offense,"  is  not  invalid  as  depriving  a  physician  of  his 
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time,  and  compelling  the  performance  of  labor,  and  so  taking  his  liberty  and 
property  without  due  process  of  law. 
State  v.  Wordin,  (1888)  56  Conn.  224. 

b.  Regulating  Practice  of  Dentistry.  —  An  Act  providing  that  any 
person  twenty-one  years  of  age  who  has  graduated  at,  and  holds  a  diploma  from, 
a  university  or  college  authorized  to  grant  diplomas  in  dental  surgery  by  the 
laws  of  any  one  of  the  United  States,  and  who  is  desirous  of  practicing  dentistry 
in  the  state,  may  be  examined  by  said  board  with  reference  to  qualifications, 
and  after  passing  an  examination  satisfactory  to  the  board  shall  be  givbn  a 
certificate;  and  that  "  any  graduate  of  a  regular  college  of  dentistry  may  at  the 
discretion  of  the  examining  board  "  be  given  a  certificate  without  examination, 
is  not  repugnant  to  the  Fourteenth  Amendment 

State  i?.  Knowles,  (11900)  90  Md.  646.  some  dental  college  in  good  standing,   and 

shall  give  satisfactory  evidence  of  his  rightful 

A    Minnesota    statute    providing    that    Of  possession  of  the  same:    provided,  also,  that 

shall  be  unlawful  for  any  person  to  practice  the  board   may   in   its  discretion   admit   to 

dentistry  in  the  state,  unless  he  shall  first  examination  such  other  persons  as  shall  give 

have  obtained  a  certificate  of  registration,  and  satisfactory  evidence  of  having  been  engaged 

filed  the  same,  or  a  certified  copy  thereof,  in  the  practice  of  dentistry  ten  years  prior 

with  the  clerk  of  the  District  Court  of  the  to   the  date  of   passage  of  this  Act.     Said 

founty  of  his  residence,  as  in  the  Act  after-  board  shall  have  the  power  to  determine  the 

wards  provided,  and  for  a  board  of  examiners,  good  standing  of  any  college  or  colleges  from 

and  further  providing  that  "  in  order  to  be  which  such  diplomas  may  have  been  granted," 

eligible  for   such   examination,  such   person  was  held  to  be  valid.     State  v.  Vandersluis, 

shall  present  to  said  board  his  diploma  from  (1880)  42  Minn.  132. 

c.  Regulating  Practice  of  Pharmacy.  —  A  statute  which,  in  effect, 
required  that  every  person  keeping  a  pharmacy  store  or  shop  for  retailing,  com- 
pounding, and  dispensing  drugs,  medicines,  and  poisons  should  be  a  registered 
pharmacist,  or  have  in  his  employ  a  registered  pharmacist;  and  that,  if  such 
keeper  permitted  the  vending  of  drugs,  medicines,  or  poisons  in  his  store  or 
place  of  business,  except  under  the  personal  supervision  of  a  registered  phar- 
macist or  registered  assistant  pharmacist,  then  he  should  be  liable  to  a  penalty 
of  fifty  dollars,  was  held  to  be  opnstitutional  as  a  valid  exercise  of  the  powers 
of  the  state. 

State  v.  Heinemann,  (1891)  80  Wis.  253. 

d.  Limiting  Eight  to  Cabby  on  Business  of  Banking.  —  A  statute 
which  prohibits  individuals  and  firms  who  are  citizens  of  the  United  States 
from  carrying  on  the  business  of  banking,  and  confers  the  exclusive  privilege 
of  carrying  on  such  business  upon  corporations  organized  as  provided  by  an 
Act  of  the  legislature  on  the  theory  that  such  business  is  or  may  be  made  a 
franchise  by  legislative  authority,  is  in  violation  of  section  one  of  the  Fourteenth 
Amendment  as  depriving  citizens  of  property  without  due  process  of  law. 

State  v.  Scougal,  (1892)  3  S.  Dak.  55. 

e.  Pbescbibtng  Qualifications  of  Pilots.  —  A  statute  declaring  a  pilot 

to  be  an  officer,  and  prescribing  the  qualifications  and  regulating  the  appoints 

ment  of  pilots,  designed  to  protect  life  and  property  'from  the  perils  incident  to 
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navigation,  does  not  violate  the  due  process  of  law  clause  of  the  Fourteenth 
Amendment 

Olsen  v.  Smith,  (Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  380. 

/.  Regulating  Business  of  Plumbing.  —  An  Act  requiring  plumbers  to 
have  a  certificate  of  competency  from  "  the  state  board  of  commissioners  of 
practical  plumbing"  before  engaging  in  the  business  of  plumbing  does  not 
deprive  any  person  of  property  without  due  process  of  law. 

Singer  v.  State,  (1890)  72  Md.  464. 

g.  Regulation  of  Dairies  and  Cow  Stables.  —  Vesting  in  a  municipal 
assembly  the  power  to  permit  the  erection  of  dairy  and  cow  stables  by  certain 
porsons,  and  to  withhold  permission  from  one  who  had  previously  erected  and 
used  a  dairy  and  cow  stable,  is  not  a  deprivation  of  property  without  due 
process  of  law. 

Fischer  17.  St.  Louis,  ( 1904)  194  U.  S.  309,  requiring  the  board  to  examine  the  cattle  and 

affirming  ( 1902)  167  Mo.  657.  premises  in  which  thej  are  kept  at  least  once 

annually  without  notice  to  the  owner,  is  not 

Regulation  of   dairymen  and  milkmen. —  repugnant  to  the  Fourteenth  Amendment  aa 

A  statute  making  it  the  duty  of  dairymen  to  depriving  the  owner  of  a  right  without  due 

have  their  cattle  registered  with  a  "  livestock  process  of  law.    State  t>.  BroadbeK,  ( 1899)  89 

sanitary  board"  created  by  the  statute,  and  Md.  565. 

h.  Employment  of  Women  in  Places  op  Amusement.  —  A  statute 
providing  that  "  no  female  person  shall  be  employed  in  any  capacity  in  any 
saloon,  beer  hall,  bar  room,  theatre,  or  place  of  amusement  where  intoxicating 
liquors  are  sold  as  a  beverage,  and  any  person  or  corporation  convicted  of  so 
employing,  or  of  participating  in  so  employing,  any  such  female  person  shall  be 
fined  not  less  than  five  hundred  dollars;  and  any  person  so  convicted  may  be 
imprisoned  in  the  county  jail  for  a  period  of  not  less  than  six  months/'  is  not 
repugnant  to  the  Constitution  as  depriving  women  of  freedom  in  their  choice 
of  vocations,  and  making  it  unlawful  for  them  to  engage  in  employment  which 
is  lawful  for  men. 

In  re  Considine,  (1897)  83  Fed.  Rep.  157. 

i.  Giving  Monopoly  to  Slaughteb-house  Business.  —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the  corpo- 
ration thereby  created.  It  authorized  the  company  to  establish  and  erect 
within  certain  territorial  limits  therein  defined  one  or  more  stockyards,  stock- 
landings,  and  slaughter-houses,  and  imposed  upon  it  the  duty  of  erecting  a 
slaughter-house  of  a  certain  capacity.  It  declared  that  the  company  should 
have  the  sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live- 
stock- landing  and  slaughter-house  business  within  the  limits  and  privilege 
granted  by  the  Act,  and  that  all  such  animals  should  be  landed  at  the  stock- 
landings  and  slaughtered  at  the  slaughter-houses  of  the  company  and  nowhere 
else.  It  was  held  that  the  restraint  imposed  upon  the  exercise  of  their  trade  by 
the  butchers  of  New  Orleans  was  not  a  deprivation  of  property  within  the 
meaning  of  this  provision^ 

SUughter-House  Cases,  (1872)  16  Wall.  (U.  S.)  81. 
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87.  Game  and  Piih  Laws — a.  Prohibiting  Sale  of  Quail.  —  A  statute 

providing  that  "  every  person  who  buys,  sells,  offers,  or  exposes  for  sale,  barter, 

or  trade,  any  quail    *    *    *    is  guilty  of  a  misdemeanor,"  does  not  violate  this 

amendment 

Ex  p.  Kenneke,   (1902)    136  Cal.  528,  the  to  constitutional  limitations  against  discrimi- 

eourt  eaying:     "Wild  game  belongs  to  the  nations.    Within  those  limitations  the  legisla- 

whole  people,  and  the  legislature  may  dispose  ture,  for  the  purpose  of  protecting  game,  may 

of  it  as  may  seem  to  it  best  —  subject  only  pass  such  laws  as  to  it  seem  most  wise." 

b.  Possession  of  Game  Unlawful  in  Close  Season.  ~—  A  statute  making 
it  unlawful  for  any  person  to  have  any  quail  in  his  possession  during  the  close 
season,  although  he  may  have  come  into  possession  of  such  quail  during  the 
open  season,  deprives  no  person  of  property  without  due  process  of  law. 

Smith  V.  State,  (1900)  155  Ind.  611.  ing  a  specified  period  of  time  is  not  in  viola- 

ProbiWtiM  the  having  of  certain  game  in      £»  of  thTe  i*n*V*uH0,l  °^theAUnitKod. Statefl' 
potior T7r  tL  k?uS|  of  fucHanTdu,?      Stet«  *  **■  <  1879>  7  Mo'  APP'  524' 

c.  Pbohibitino  Use  of  Pabticulab  Kind  of  Gun.  —  A  county  ordinance 
declaring  that  "  every  person  who,  in  the  county  of  Marin,  shall  use  any  kind 
of  a  repeating  shotgun,  or  any  kind  of  a  magazine  shotgun,  for  the  purpose  of 
killing  or  destroying  any  kind  of  wild  duck,  geese,  quail,  partridge,  doves,  or 
any  other  birds,  shall  be  guilty  of  a  misdemeanor/'  and  prescribing  a  penalty 
for  its  violation,  was  held  void,  on  the  hearing  of  a  writ  of  habeas  corpus,  as 
depriving  the  petitioner  of  the  use  of  such  a  gun,  and,  therefore,  depriving  him 
of  his  property.  Where  there  is  no  question  of  the  public  safety,  public  health, 
or  public  morals,  and  where  the  prohibited  act  is  in  no  respect  malum  in  se, 
the  absolute  prohibition  of  the  use  of  one's  own  property  on  his  own  land  cannot 
be  held  to  be  a  reasonable  exercise  of  the  police  power  when  regulation  will 
plainly  attain  the  end  desired  by  the  legislation,  namely,  the  prevention  of  the 
taking  or  killing  by  one  person  of  more  than  twenty-five  quail,  partridge,  or 
grouse  in  any  one  day. 

In  re  Marshall,  (1900)  102  Fed.  Bep.  323. 

d.  Limiting  the  Right  to  Fish.  —  A  statute  making  it  unlawful  to  fish 
in  certain  waters  except  by  rod  or  line  does  not  violate  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  in  that  it  unwarrantably  interferes  with  the 
property  rights  of  the  owners  of  lakes  and  bodies  of  water  not  excepted  from 
the  operation  of  the  statute. 

Peters  v.  State,  (1896)  90  Tenn.  6S2.  locate,  or  maintain  any  fish  net,  trap,  pound 

Confiscation  and  detraction  of  nan  nets.  ?et'  JIT6'  gil1  "Z**'*0*  ftfy^ice  ioT  ?Ateh' 

—  Aefcate  statute  which ^Vrescribed^rLin  ln?  ^  M  la  by  law  forbidden;   and  any 

-JhUm,*.  ;«  XSLmL^l  L  -fl-wYZr  ^aaH  nct8>  «emes,   pound   nets,  gill   nets,   placed, 

!S5S?  ^IJ^^VrJZ^w^^L^  loc*te<*>  <>r  maintained  in  violation  of   the 

dared  nets  used  contrary  to  law  to  be  a  Droviaions  0f  the  laws  of  thp  stat*   shall  he 

nuisance,  and  made  it  the  duty  of  officers  to  ^^Z^tf^l^^l^^^  ol 

lafaon  of  the  law,  the  officers  being  exempt      other  £v£e8  f     ^^      fish  are  hereb    de. 
from  ail  liability  to  the  owners  on  account  of        ,      •  bH     nulaa    *  and  qhim  h/for- 

tbe  destruction/does  not  violate  the  constitu-      £"£*  £  tC  state     irshall  be  the  dutv  of 

<  1990)  «g  WW.  5»3.  sheriff,  constable,  special  warden,  or  other  offl- 

ine provisions  of  an  Ohio  statute  were  as       cer  having  jurisdiction,  forthwith  to  take  up 
follows:     "No  person  shall  draw,  set,  place,       such  nets,   devices,  and   articles  hereby  de- 
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clarcd  a  public  nuisance,  when  found  or  taken  This  statute  was  held  to  be  contrary  to  the 
in  unlawful  use,  and  hold  the  same  until  dis-  Constitution  of  the  United  States,  in  that  it 
posed  of  according  to  law.  In  such  prosecu-  authorized  the  confiscation  of  private  preop- 
tions *  *  *  the  court  shall,  upon  convic-  erty  without  due  process  of  law.  In  re  Fish 
tion,  adjudge  in  addition  to  the  fine  and  costs  Seizure,  (1896)  5  Ohio  Dec.  553. 
by  law  imposed  the  forfeiture  of  such  nets." 

e.  Statute  Making  Sale  of  Certain  Fish  Unlawful.  —  A  statute  pro- 
viding that  "  it  shall  be  unlawful  to  sell,  offer  for  sale,  or  have  in  possession 
for  sale,  any  species  of  trout  at  any  time  "  is  not  in  violation  of  the  Federal 
Constitution  as  taking  property  without  due  process  of  law,  sinoe  the  statute 
permits  the  person  to  have  such  fish  in  his  possession,  to  eat  them  or  give  them 
away,  and  henoe  does  not  deprive  him  of  his  title,  but  merely  limits  the  rights 
appurtenant  thereto. 

State  v.  Schuman,    (1809)    36  Oregon  16,  and  mingled  with,  and  become  a  part  of,  the 

wherein  the  court  said:     "That  the  state,  mass  of  the  property  of  this  state,  they  be- 

acting  in  its  sovereign  capacity,  for  the  best  come  subject  to  the  laws  thereof,  and  defend- 

interest  of  all  its  citizens,  may  prohibit  the  ant,  having  imported  them  with  knowledge 

taking  or  sale  of  fish  within  its  borders,  is  of  the  existence  of  such  law,  must  suffer  the 

settled  beyond  controversy.    When  trout  are  penalties  which  it  prescribes." 
caught  in  another  state,  and  brought  into, 

38.  Statutes  and  Ordinance!  Directed  Against  Chinese  —  a.  Regttlating 
Lauotbies.  —  A  municipal  ordinance  prohibiting  the  carrying  on  of  washing 
and  ironing  of  clothes  in  public  laundries  and  wash-houses  within  certain  pre- 
scribed limits  of  the  city  and  county,  from  ten  o'clock  at  night  until  six  o'clock 
in  the  morning  of  the  following  day,  is  purely  a  police  regulation  and  is  not  a 
violation  of  any  substantial  right  of  an  individual. 

Barbier  v.  Connolly,  (1885)  113  U.  8.  30.  their  laundries  suitably  for  the  purpose,  and 
See  also  Soon  Hing  v.  Crowley,  (1885)  113  established  their  business,  to  drive  them  out 
U.  S.  703.  to  inconvenient  and  unsuitable  localities  would 

.  A  municipal  ordinance  declaring  that  "no  ^.J'Ti1^^,^^1'  P«V»* .«*  un- 
person or  persons  owning  or  employed  in  the  ^  *  ^J^JffT^Jw1  *f!\to,lwh!ch 
public  laundries  or  public  waXhouses  pro-  *  "  u?fl"£'  "*  £  *■*  «*«*>  deP™e 
vided  for  in  section  1  of  this  order  shall  wash  ^J^^L^^%^^T t  ^ 
or  iron  clothes  between  the  hours  of  ten  ^LP^ft,0i«^  vEZ  Sn**"  LaUndiy 
o'clock  p.  m.  and  six  o'elock  a.  m.,  nor  upon  Cftge'  (1886)  2fl  Fed'  **P-  61L 
any  portion  of  that  day  known  as  Sunday,"  A  city  ordinance  which  makes  it  an  offense 
and  declaring  it  to  be  unlawful  for  any  per-  to  keep  a  laundry,  wherein  clothes  are 
son  to  establish,  maintain,  or  carry  on  the  cleansed  for  hire,  within  the  limits  of  the 
business  of  a  public  laundry  or  wash-house,  larger  part  of  a  city,  without  regard  to  the 
where  articles  are  cleansed  for  hire,  within  character  of  the  structures  or  the  appliances 
certain  limits,  without  having  first  obtained  used  for  the  purpose,  or  the  manner  in  which 
a  certificate  from  the  health  officer  that  the  the  occupation  is  carried  on,  violates  this 
premises  are  sufficiently  drained,  and  that  the  clause.  In  re  Sam  Kee,  (1887)  31  Fed.  Rep. 
business  can  be  carried  on  without  injury  to  680.  See  also  In  re  Hong  Wah,  (1897)  82 
the  sanitary  condition  of  the  neighborhood,  Fed.  Rep.  623. 
and    a   certificate   from    the   board    of    fire  A  -^..-i^-^i  -»,««„  .»^   ^„«. ^  *~  _„.i.,+A 

Ci^ftoUi^Si? !£«£*£  *  J— W-wHM-  -rtain  designated  H^ 

««♦ Al~Zr~- JT  ™1,;«  «5  uy!LJL  i-  -Til™*^  ftnd  prescribing  punishment  for  establishing 

^f^JZ^lEZZ  tl     1&  I   EES^  ftnd  <*"7in*  «  the  business  of  a  laundry  in 

7?25?  as  n£   £f  P'  Moynler'  violation  of  its  provisions,  and  declaring  that 

( 18»4)  oo  oai.  m.  after  itg  pa8gage  it  ghall  te  unia^i  for  ^ 

Prohibiting    keeping    laundry    within    the  person  "  to  establish,  maintain,  or  carry  on 

city.  —  A    municipal     ordinance    which     ab-  any  laundry  within  that  portion  of  the  city 

solutely  and  unconditionally  forbids  the  keep-  and  county  of  San  Francisco  lying  and  being 

ing  of  a  laundry  for  washing  clothes  for  hire  east  of  Ninth  and  Larkin  streets,  without 

at  any   point  within   the  habitable  part  of  having  first  obtained  the  consent  of  the  board 

the  city  violates  the  clause  which  secures  the  of  supervisors,  which  shall  only  be  granted 

pergonal  liberty  of  the  citizen.     So,  also,  as  upon  the   recommendation   of  not  less  than 

to  the  laundrymen  who  have  already  fitted  up  twelve  citizens  and  taxpayers   in   the  blocfc 
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in  -which  the  laundry  is  proposed  to  be  estab-  inoffensive  occupation.  In  re  Quong  Woo, 
lished,  maintained,  or  carried  on,"  is  invalid  (1882)  13  Fed.  Rep.  229.  See  also  Ex  p. 
as  a  restraint  on  the*  liberty  to  follow  an       Sing  Lee,  (1892)  96  Cal.  354. 

b.  Requiring  Chinese  to  Move  to  Designated  Localities.  —  A  munici- 
pal ordinance  requiring  all  Chinese  to  remove  from  the  portion  of  the  city 
heretofore  occupied  by  them,  outside  the  city  and  county,  or  to  another  desig- 
nated part  of  the  city  and  county,  is  invalid. 

In  re  Lee  Sing,  (1890)  43  Fed.  Rep.  360. 

c.  Requiring  Chinese  to  Be  Inoculated  Dubing  Plague.  —  Municipal 
ordinances,  adopted  at  a  time  when  the  bubonic  plague  was  supposed  to  exist, 
providing  that  no  Chinese  person  should  depart  from  the  city  without  being 
inoculated,  were  held  void  as  not  based  upon  any  established  distinction  in 
the  conditions  that  are  supposed  to  attend  this  plague,  or  the  persons  exposed 
to  its  contagion,  but  as  being  boldly  directed  against  the  Asiatic  or  Mongolian 
race  as  a  class,  without  regard  to  the  previous  condition,  habits,  exposure  to 
disease,  or  residences  of  the  individual.  The  conditions  of  a  great  city  frequently 
present  unexpected  emergencies  affecting  the  public  health,  comfort,  and  con- 
venience. Under  such  circumstances,  officers  charged  with  duties  pertaining 
to  this  department  of  the  municipal  government  should  be  clothed  with  suf- 
ficient authority  to  deal  with  the  conditions  in  a  prompt  and  effective  manner. 
Measures  of  this  character,  having  a  uniform  operation,  and  reasonably  adapted 
to  the  purpose  of  protecting  the  health  and  preserving  the  welfare  of  the  in- 
habitants of  a  city,  are  constantly  upheld  by  the  courts  as  valid  acts  of  legisla- 
tion, however  inconvenient  they  may  prove  to  be,  and  a  wide  discretion  has 
also  been  sanctioned  in  their  execution.  But  when  the  municipal  authority 
has  neglected  to  provide  suitable  rules  and  regulations  upon  the  subject,  and 
the  officers  are  left  to  adopt  such  methods  as  they  may  deem  proper  for  the 
occasion,  their  acts  are  open  to  judicial  review,  and  may  be  examined  in  detail 
to  determine  whether  individual  rights  have  been  respected  in  accordance  with 
constitutional  requirements. 

Wong  Wai  t?.  Williamson;  (1900)  103  Fed.  Rep.  6. 

39.  Regulating  Production  and  Use  of  Vatural  Oas.  —  The  enforcement  of  a 
state  statute  providing  that  "  it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  having  possession  or  control  of  any  natural  gas  or  oil  well,  whether 
as  a  contractor,  owner,  lessee,  agent,  or  manager,  to  allow  or  permit  the  flow 
of  gas  or  oil  from  any  such  well  to  escape  into  the  open  air,  without  being  con- 
fined within  such  well  or  proper  pipes  or  other  safe  receptacle,  for  a  longer 
period  than  two  days  next  after  gas  or  oil  shall  have  been  struck  in  such  well. 
And  thereafter  all  such  gas  or  oil  shall  be  safely  and  securely  confined  in  such 
-well,  pipes,  or  other  safe  and  proper  receptacles,"  does  not  constitute  a  taking 
of  private  property  without  adequate  compensation,  and  therefore  does  not 
amount  to  a  denial  of  due  process  of  law. 

Ohio  Oil  Co.  v.  Indiana,  (1900)   177  U.  S.  A  statute  making  it  unlawful  to  allow  the 

190.  See  also  Jamieson  v.  Indiana  Natural  escape  of  natural  gas  and  prescribing  meas- 
Gas,  etc.,  Co.,  (1891)   128  Ind.  555.  urea    for   its   confinement,   although    it   may 
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result  in  the  taking  of  property,  is  valid  as  a  natural  gas  for  illuminating  purposes  in  what 
precaution  adopted  for  the  protection  of  the  are  known  as  flambeau  lights,  as  a  wasteful 
public.    Given  v.  State,  (1903)   160  Ind.  552.       use  of  such  gas,  does  not  deprive  the  owners 

of   the  gas   of  their  property   without   due 
Statute  prohibiting  wasteful  use  of  natural      process  of  law.    Townsend  t?.  State,  (1897) 
gas.  —  A    statute    prohibiting    the    use    of       147  Ind.  624. 

40.  Sunday  Laws;  —  A  statute  requiring  the  closing  of  all  places  of  busineu, 
with  the  exception  of  certain  designated  classes,  from  twelve  o'clock  on  Satur- 
day night  until  twelve  o'clock  on  Sunday  night  of  each  week,  and  punishing 
violations  thereof  by  criminal  penalties,  is  valid. 

State  v.  Judge,  (1887)  39  La.  Ann.  136.  infringement  of  the  Fourteenth  Amendment 
See  also  State  v.  Fernandez,  (1887)  39  La.  of  the  Federal  Constitution.  People  v.  Bel- 
Ann.  538.  let,  (1804)   99  Mich.  151. 

Prohibiting  bartering  on  Sunday  by  mak-  „  A   Washington  statute   was   aa   follow*: 

ing  the  pursuit  of  that  occupation  on  Sunday  lt  sha11  **  unlawful  for  any  person  or  per- 

a  misdemeanor,  and  imposing  a  penalty,  is  a  soni  of  thit  state  to  open  on  Sunday,  lor  the 

valid  exercise  of  the  police  power  and  does  Purpose  of  trade  or  sale  of  goods,  wares,  and 

not  deprive  any  one  of  liberty  or  property  merchandise,  any  shop,  store,  or  building,  or 

without  due  process  of  law,  as  prohibited  by  Pk<*  of  business  whatever;   provided  .that 

the  Fourteenth  Amendment  of  the   Federal  \hl*  section  shall  apply  to  hotels  only  in  so 


Constitution.     Ex  p.   Northrup,    (1902)    41  fftr  "  th«  »*le  °*  intoxicating  llqvon  is 

Oregon  489.  cerned,  and  shall  not. apply  to  drug  stores, 

livery  stables,  or  undertakers.*'    It  waa  held 

Prohibiting  barbering  on  Sunday,  except  as  that  this  statute  did  not  conflict  with  the 

to  those  persons  who  conscientiously  believe  Federal  Constitution  as  depriving  citizens  of 

the  seventh  day  should  be  observed  as  Sunday  liberty  or  property  without  due  process   of 

and  refrain  from  work  on  that  day,  is  not  an  law.    State  v.  Nichols,  (1902)  28  Wash.  628. 

41.  Prohibiting  Marriage  Between  Wliites  and  Vegroei.  —  A  statute  making 

it  a  felony  for  white  persons  and  negroes  to  marry  and  cohabit  together  as  man 

and  wife  is  not  unconstitutional  as  violating  the  Fourteenth  Amendment. 

Lonas  v.  State,  (1871)  3  Heisk.  (Tenn.)  white  person,  or,  having  so  married  in  or  out 
287.  of  the  state,  shall  continue  within  this  state 

A  Texas  statute  providing  that  "if  any      to  cohabit  with  such  negro  or  such  deece^aiit 
«*   **«m«  o^iuw  f«vjauau«   vU»v      *«     « j        f       neflxo,  he  or  she  shall  be  punished  by 

SSt  ESS  atlW1rma  ™r*Toi  SSd  ««"-£5  *■  *•  penitentiary  not  leas  thai 

KSft  %Z2Lm  f™  ™™P™™t™  £  t£«  two  nor  more  than1*™  years/'  was  not  ren- 

blood  descended  from  negro  ancestry  to  the  d    ^     |d  -     ^   adoption  of  this  amendment 

third   generation   inclusive,   though   one  an-  F      J        ^  (1877)  3  Tex.  1^^ 

oestor  of  each  generation  may  have  been  a  **4W"»  "•  «•**"*  \*»"/  •  ***•  **vv.  **r* 

42.  Insane  Persons  and  Inebriates  —  a.  Summary  Commitment,  —  The 
commitment  of  persons  to  hospitals  for  the  insane  without  an  opportunity  to 
be  heard  and  protect  their  rights  is  a  denial  of  due  process  of  law. 

State  v.  Billings,  (1894)  55  Minn.  467.  fore  some  court  or  officer  and  a  Jury,  violates 

Commitment  to  inebriate  asylum  without  ^.JJ0^  t^l  ™«U^ii  £  $! 
hearing. -A  statute  of  New  York  authoriz-  Unl^  f *■**  that  no  person  shall  be  de- 
fa,  th!  commitment  for  the  term  of  one  year       ^r°oVffi  7SJ2  £  GST*f& 

parte  affidavits,  without  any  provision  Yor  an  JS^ti(  5?}  7W  £  J?£  WrJ^'nf  %! 
examination  on  their  own  motion  as  to  *»%*,  P-  434,  Trud  oy  Jury-Inue  of  Inr 
whether  they  were  or  are  such  inebriates,  be-  *' 

b.  Placing  Bueden  of  Peoop  ab  to  Plea  of  Insanity  on  Defendant, 
—  Under  a  state  statute  providing  that  a  person  charged  with  murder  who 
sets  up  insanity  as  a  defense  must  establish  his  insanity  by  a  preponder- 
ance of  evidence,  a  failure  to  charge  the  jury  in  such  a  case,  in  accordance  with 
the  rule  of  the  federal  courts,  that  if,  from  all  the  evidence,  the  jury  have  a 
reasonable  doubt  as  to  the  prisoner's  insanity  they  must  acquit,  does  not  violate 
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the  Federal  Constitution  by  depriving  the  prisoner  of  life  or  liberty  without 
due  process  of  law. 

Com.  v.  Earner,  (1901)  109  Pa.  St.  335. 

c.  Confinement  of  Inebriates.  —  A  statute  providing  that  any  person 
charged  with  being  an  inebriate,  habitual  or  common  drunkard,  shall  be  arrested 
and  brought  before  a  judgje  of  a  court  of  record  for  trial,  and  if  convicted  shall 
be  sentenced  to  imprisonment  or  confinement  in  any  inebriate  or  insane  asylum 
in  the  state  for  a  period  not  exceeding  two  years  nor  less  than  three  months, 
provided  some  relative  or  friend  shall  execute  a  bond  conditioned  that  he  will 
pay  for  the  support  of  such  inebriate,  habitual  or  common  drunkard  during 
his  imprisonment  and  confinement,  violates  the  due  process  of  law  clause  of 
the  Fourteenth  Amendment  of  the  Federal  Constitution. 

State  v.  Ryan,  (1888)  70  Wis.  676. 

43.  Compulsory  Vaccination.  —  Under  a  statute  providing  that  "  the  board  of 
health  of  a  city  or  town  if,  in  its  opinion,  it  is  necessary  for  the  public  health 
or  safety  shall  require  and  enforce  the  vaccination  and  revaccination  of  all  the 
inhabitants  thereof  and  shall  provide  them  with  the  means  of  free  vaccination. 
Whoever,  being  over  twenty-one  years  of  age  and  not  under  guardianship,  refuses 
or  neglects  to  comply  with  such  requirement  shall  forfeit  five  dollars,"  a  munici- 
pal board  of  health  adopted  the  following  regulation :  "  Whereas,  smallpox  has 
been  prevalent  to  some  extent  in  the  city  of  Cambridge  and  still  continues  to 
increase ;  and  whereas,  it  is  necessary  for  the  speedy  extermination  of  the  dis- 
ease that  all  persons  not  protected  by  vaccination  should  be  vaccinated;  and 
whereas,  in  the  opinion  of  the  board,  the  public  health  and  safety  require  the 
vaccination  or  revaccination  of  all  the  inhabitants  of  Cambridge ;  be  it  ordered, 
that  all  the  inhabitants  of  the  city  who  have  not  been  successfully  vaccinated 
since  March  1,  1897,  be  vaccinated  or  jevaocinated"  It  was  held  that  the 
regulation  was  not  invalid  as  an  invasion  of  the  liberty  of  a  person  subjected 
,to  fine  or  imprisonment  for  neglecting  or  refusing  to  submit  to  vaccination, 

Jacobson  v.  Massachusetts,  (1905)   197  U,  community,  refused  to  obey  the  statute  and 

S.  12,  in  which  case  the  court  said:     "Until  the  regulation   adopted   in  execution   of   its 

otherwise  informed  by  the  highest  court  of  provisions  for  the  protection  of  the  public 

Massachusetts  we  are  not  inclined  to  hold  health  and  the  public  safety,  confessedly  en- 

that  the  statute  establishes  the  absolute  rule  dangered  by  the  presence  of  a  dangerous  dis- 

that  an  adult  must  be  vaccinated  if  it  be  ap-  ease.1' 

parent  or  can  be  shown  with  reasonable  cer-  ( 

tainty  that  he  is  not  at  the  time  a  fit  subject  Bxclusifn    of    ttivaeciAated    pupil*    from 

of  vaccination,  or  that  vaccination,  by  reason  schools.  —  The  action  of  a  school  committee, 

of  his  then  condition,  would  seriously  impair  pursuant   to  statutory   authority,   excluding 

his  health  or  probably  cause  his  death.     No  from  the  public  schools  of'  a  town,  after  a 

such  case  is  here  presented.    It  is  the  case  of  certain  date,  all  children  who  have  not  been 

an  adult  who,  for  aught  that  appears,  was  properly  vaccinated,  is  not  a  deprivation  of 

himself  in  perfect  health  and  a  fit  subject  of  liberty  or  property  without  due  process  of 

vaccination,  and  yet,  while  remaining  in  the  law.    Bissell  v.  Davison,  (1894)  65  Conn.  183. 

44.  Delegating  Pardoning  Power  to  a  Board.  —  The  right  to  due  process  of 
law,  protected  by  the  Federal  Constitution,  is  not  infringed  by  a  state  statute 
investing  a  collection  of  persons  not  of  the  judicial  department  with  powers 
that  are  judicial,  and  authorizing  them  to  exercise  the  pardoning  power  which 
alone  belongs  to  the  governor  of  the  state. 
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Dreyer  r.  Illinois,  (1902)  187  U.  S.  83,  ment  of  government,  is  for  the  determination 
wherein  the  court  said :  "  Whether  the  lecia-  of  the  state.  And  its  determination  one  way 
lative,  executive,  and  judicial  powers  of  a  or  the  other  cannot  he  an  element  in  the  in- 
state shall  be  kept  altogether  distinct  and  quiry  whether  the  due  process  of  law  pre- 
separate,  or  whether  persons  or  collections  of  scribed  by  the  Fourteenth  Amendment  has 
persons  belonging  to  one  department  may,  in  been  respected  by  the  state  or  its  representa- 
respect  to  some  matters,  exert  powers  which,  tives  when  dealing  with  matters  involving 
strictly  speaking,  pertain  to  another  depart-  life  or  liberty." 

46.  Establishing  Harbor  Lines.  —  Contemplated  action  of  harbor  line  com- 
missioners, appointed  under  a  state  statute,  in  the  matter  of  establishing  harbor 
lines,  does  not  amount  to  a  deprivation  of  property  of  one  who  claims  owner- 
ship of  a  wharf  and  dock  on  the  abutting  property. 

Yesler  v.  Washington  Harbor  line  Com'rs,  (1802)  146  U.  S.  064. 

46.  Enforcing  State  Servitudes  or  Easements.  —  The  provisions  of  this  amend- 
ment do  not  extend  to  and  override  public  rights,  existing  in  the  form  of  servi- 
tudes or  easements,  held  by  the  courts  of  a  state  to  be  valid  under  the  constitu- 
tion and  laws  of  such  state.  The  subject-matter  of  such  rights  and  regulations 
falls  within  the  control  of  the  states,  and  the  provisions  of  this  amendment  are 
satisfied  if  the  state  law,  with  its  benefits  and  its  obligations,  is  impartially 
administered. 

Eldridge  v.  Trezevant,  (1806)  160  U.  S.  468. 

47.  Municipal  Aid  to  Abolishing  Grade  Crossings.  —  The  fact  that  a  city  has 
contributed  to  the  expense  of  abolishing  grade  crossings  and,  incidentally  thereto, 
to  the  construction  of  additional  tracks,  does  not  make  a  case  of  taking  property 
without  due  process  of  law. 

Wheeler  v.  New  York,  etc.,  R.  Co.,  (1900)  178  U.  8.  326. 

48.  Cancellation  of  Lease  from  State.  —  A  lessee  for  hydraulic  purposes  in  the 
public  waters  in  the  canals  of  the  state,  not  required  for  the  purposes  of  naviga- 
tion, has  no  vested  rights  in  the  lease  when  the  laws  do  not  contain  a  reserva- 
tion of  the  right  of  the  state  to  resume  the  privilege  whenever  it  might  be 
deemed  necessary  for  the  purposes  of  navigation,  and  cannot  successfully  claim 
to  have  been- deprived  of  property  without  due  process  of  law  by  a  grant  by  the 
state  to  the  city  of  that  part  of  the  canal  for  a  public  highway  and  sewerage 
purposes. 

Fox  v.  Cincinnati,  (1881)  104  U.  8.  784. 

49.  Limiting  Taxing  Power  of  City  to  Prevent  Payment  of  Judgment.  —  A  party 
cannot  be  said  to  be  deprived  of  his  property  in  a  judgment  because  at  the  time 
he  is  unable  to  collect  it,  and  a  state  statute  so  limiting  the  taxing  power  of  a 
city  -as  to  prevent  the  receipt  of  sufficient  funds  to  pay  judgments  for  torts 
against  it,  does  not  deprive  the  judgment  creditors  of  property  without  due 
process  of  law.  "  The  cases  in  which  we  have  held  that  the  taxing  power  of  a 
municipality  continues,  notwithstanding  a  legislative  act  of  limitation  or  repeal, 
are  founded  upon  contracts ;  and  decisions  in  them  do  not  rest  upon  the  prin- 
ciple that  the  party  affected  in  the  enforcement  of  his  contract  rights  has  been 
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thereby  deprived  of  any  property,  but  upon  the  principle  that  the  remedies  for 
the  enforcement  of  his  contracts  existing  when  they  were  made  have  been  by 
such  legislation  impaired." 

Louisiana  v.  New  Orleans,  (1883)  100  U.  S.  280. 

50.  Giving  Discretion  to  Municipal  Officer.  —  A  municipal  ordinance  provid- 
ing that  "  no  person  shall  move  any  building,  or  frame  of  any  building,  into  or 
upon  any  of  the  public  streets,  lots,  or  squares^  of  the  city,  or  cause  the  same 
to  be  upon  or  otherwise  to  obstruct  the  free  passage  of  the  streets,  without  the 
written  permission  of  the  mayor,  or  president  of  the  city  council,  or  in  their 
absence  a  councillor.  A  violation  of  this  section  shall,  on  conviction,  subject 
the  offender  to  a  fine  of  not  to  exceed  twenty-five  dollars,"  is  not  invalid  as  an 
unauthorized  delegation  of  power  to  a  single  person. 

Wilson  v.  Eureka  City,  (1800)  173  U.  S.  32. 

51.  Finding!  of  Pact  by  State  Officer.  —  Findings  of  fact  by  a  state  officer, 
whose  duty  it  is  to  attend  to  the  enforcement  of  all  laws  against  fraud  and 
adulteration  or  impurities  in  food,  drink,  or  drugs,  do  not  in  themselves  con- 
stitute a  deprivation  of  property. 

Arbuckle  v.  Blackburn,   (1003)    101  U.  S.  gers  seeking  to  land,  and  to  prevent  such 

414.  from  landing  unless  bonds  are  given  to  in- 
demnify the  state  against  expenses  incurred 

Act  to  prevent  landing  of  lewd  women  in  by  reason  of  their  vices,  does  not  deny  due 

state.  —  A  statute  authorizing  the  commie-  process  of  law  as  guaranteed  by  the  Federal 

sioner  of  immigration  to  determine  finally  Constitution.    Ea  p.  Ah  Fook,  (1874)  40  Ceil, 

whether  there  are  lewd  women  among  passen-  402. 

52.  Quarantine  Regulations.  —  A  statute  which,  as  interpreted  by  the  Supreme 

Court  of  the  state,  empower*  the  state  board  of  health  to  exclude  healthy  per- 

sons  from  a  locality  infested  with  a  contagious  and  infectious  disease,  which 

power  applies  as  well  to  persons  seeking  to  enter  the  infected  place,  whether 

they  come  from  without  or  within  the  state,  and  subjects  a  vessel  engaged  in 

foreign  commerce  to  the  restrictions  imposed  by  such  a  statute,  does  not  operate 

to  deprive  the  owner  of  property  without  due  process  of  law. 

Oompagnie  Francaise,  etc,  v.  Louisiana  State  Board  of  Health,  U&02)  186  U.  8.  386, 
affirming  (1800)  51  La,  Ann.  646. 

53.  Eiparian  Ownership  and  Bights. —  The  question  of  riparian  ownership 
and  rights  on  navigable  rivers  is  to  be  determined  by  state  law. 

St  Anthony  Falls  Water  Power  Co.  v.  St.  Paul  Water  Com'rs,  (1807)  168  U.  S.  366. 

54.  Easements  of  light  and  Air.  —  When  a  person  has  acquired  title  to  prop- 
erty,  subsequent  to  judicial  decisions  of  the  state  assuring  him  that  his  ease- 
ments of  light  and  air  were  secured  by  contract,  such  rights  are  property  rights 
within  the  meaning  of  the  Constitution,  and  cannot  be  taken  away  from  him 
without  payment  of  compensation  by  statute  sustained  by  a  change  of  ruling 
by  the  state  courts. 

liuhlker  v.  New  York,  etc.,  R.  Co.,  (1005)  107  U.  S.  570. 

000  Volume  IX. 


Dns  Ftmmi  «f  Law* 


CONSTITUTION. 


t  XIV.,  ssa.  L 


55.  Enjoining  Execration  of  Judgment  for  Tort  —  A  bill  in  chancery  to  enjoin 
the  execution  of  a  judgment  obtained  for  a  tort  committed  during  the  civil 
war,  and  a  decree  granting  such  relief,  does  not  deprive  the  judgment  creditor 
of  property  without  due  process  of  law,  when  subsequent  to  the  rendition  of 
the  judgment  the  state  constitution  established  the  rule  of  law  that  in  such 
cases  the  defense  that  a  party  was  acting  in  accordance  with  belligerent  rights 
was  a  sufficient  defense. 

Freeland  t>.  William*  (1889)  131  p.  8:  418. 

56.  Limiting  Recovery  for  Injury  to  Bog.  —  A  statute  which  provides  "  that 
in  civil  actions  for  killing  of,  or  for  injuries  done  to,  dogs,  the  owner  cannot 
recover  beyond  the  amount  of  the  value  of  such  dog  or  dogs,  as  fixed  by  himself 
in  the  last  assessment  preceding  the  killing  or  injuries  complained  of,"  is  con- 
stitutional as  within  the  police  power  of  the  state. 

Sentell  v.  New  Orleans,  etc,  R.  Co.,  (1897)  166  U.  S.  698. 

57.  Taxation — a.  In  General.  —  The  general  and  special  taxing  systems 
of  the  states  have  not  been  subverted  by  this  amendment.  The  purpose  of  the 
amendment  is  to  extend  to  the  citizens  and  residents  of  the  states  the  same 
protection  against  arbitrary  state  legislation  affecting  life,  liberty,  and  property 
as  is  afforded  by  the  Fifth  Amendment  against  similar  legislation  by  Congress. 

Tonawanda  V.  Lyon,  (1901)  181  U.  S.  391. 
See  also  Cass  Farm  Co.  v.  Detroit,  (1901) 
181  U.  S.  396. 


The  power  of  taxation  is  one  upon  which 
this  amendment  places  a  limitation.  Santa 
Clara  County  v.  Southern  Pac.  R.  Co.,  (1883) 
18  Fed.  Rep.  397,  affirmed  on  other  grounds 
(1886)   118  U.  S.  394. 

That  the  indebtedness  of  a  city  is  in  ex- 
cess of  the  constitutional  limit,  and  that  it 
is  proposed  to  apply  the  taxes  when  collected, 
to  the  payment  of  such  unlawful  indebtedness, 
affords  no  excuse  for  complainant's  fail- 
ure to  pay  the  taxes.  If,  when  the  taxes  are 
paid,  the  city  authorities  shall  undertake  to 
apply  them  to  the  payment  of  invalid  or 
illegal  obligations,  it  will  be  time  for  the 
complainant  to  invoke  the  aid  of  the  court 
to  restrain  such  misappropriation  of  the  cor- 
porate funds.  Forsyth  v.  Hammond,  (18*95) 
68  Fed.  Rep.  774,  reversed,  and  the  case  re- 
manded with  instructions  to  dismiss  for  want 
of  jurisdiction,  (1897>  166  U.  S.  506. 

However  great  the  hardship  or  unequal  the 
burden  it  cannot  be  said  that  a  tax  collected 
for  public  purposes  is  taking  the  property  of 
the  taxpayer  without  due  process  of  law. 
Kelly  ».  Pittsburgh,   (1881)    104  U.  S.  82. 

"  It  is  conceivable  that  taxation  may  be  of 
such  a  nature  and  so  burdensome  as  properly 
to  be  characterized  a  taking  of  private  prop- 
erty for  public  use  without  just  compensation. 
But  in  order  to  bring  taxation  imposed  by  a 
state  or  under  its  authority  within  the  scope" 
of  the  Fourteenth  Amendment  of  the  National 
Constitution  the  case  should  be  so  clearly  and 
palpably  an  illegal  encroachment  upon  private 
rights  as  to  leave  no  doubt  that  such  taxation 


by  its  necessary  operation  is  really  spolia- 
tion under  the  guise  of  exerting  the  power 
to  tax."  Henderson  Bridge  Co.  v.  Hender- 
son, (1899)   173  U.  S.  614. 

On  itinerant  vendors.  — A  Vermont  stat- 
ute requiring  itinerant  vendors  to  deposit  five 
hundred  dollars  with  the  state  treasurer  and 
take  out  a  state  license  and  in  addition  to 
obtain  a  local  license,  which  may  be  granted 
or  refused  in  the  discretion  of  the  local  gov- 
erning board,  does  not  conflict  with  this 
clause.  State  t>.  Harrington,  (1896)  68  Vt. 
625. 

Of  bonds  and  mortgages.  —  A  Pennsyl- 
vania statute  making  all  bonds  and  mort- 
gages taxable  annually,  and  requiring  that 
the  treasurer  of  each  corporation  shall,  upon 
payment  of  interest,  assess  a  three-mills  tax 
upon  the  nominal  or  par  value  of  the  bond 
and  withhold  the  same  from  the  interest  paid 
to  the  bondholder,  and,  instead  of  paying  it 
to  the  bondholder,  turn  it  over  into  the  state 
treasury  of  Pennsylvania,  is  valid.  Com.  r. 
Delaware,  etc.,  Canal  Co.,  (1892)  150  Pa.  St. 
245.  See  also  Com.  t\  New  York,  etc.,  R.  Co., 
(1892)  150  Pa.  St.  234;  Com.  *.  Lehigh  Val- 
ley R.  Co.,  (1889)   129  Pa.  St.  429. 

On  advertising  in  cars.  — A  statute  which 
imposes  a  tax  on  the  business  of  advertising 
in  cars,  and  makes  the  street-car  company  or 
railroad  company  which  leases  or  sella  such 
advertising  privileges  liable  for  the  tax, 
amounts  to  a  taking  of  property  without  due 
process  of  law  in  violation  of  the  Federal 
Constitution.  Knoxville  Traction  Co.  v.  Mc- 
Millan, (1903)  111  Tenn.  521. 

On    sheep    raising.  —  An    ordinance    by    a. 
board  of  county  commissioners  which  singles 
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out  the  one  industry  of  sheep  raising  and 
under  a  pretense  of  licensing  that  business 
imposes  a  certain  tax  per  thousand  upon 
sheep,  so  that  a  person  having  four  thousand 
bead  pays  as  much  as  a  person  having  four 
thousand  nine  hundred  and  ninety-nine,  and 
which  affords  no  protection  to  sheep  raisers, 
there  being  nothing  to  indicate  that  any 
such  regulation  was  required  or  that  it  has 
chanced  in  any  way  the  method  of  conduct- 
ing the  business,  is  in  violation  of  the  Four- 
teenth Amendment  of  the  Federal  Constitu- 
tion m  a  taking  of  property  without  due 
process  of  law.  Cache  County  v.  Jensen, 
(1900)  21  Utah  207. 

The  taxation  of  farm  land  within  city 
limits  for  ordinary  city  purposes  does  not 
deprive  the  owner  of  his  property  without 
due  process  of  law.  Kelly  v.  Pittsburgh, 
(1881)  104  U.  S.  80. 


Taxation  and  confiscation  of  dogs.  —  A 
statute  of  Ohio  requiring  the  owners  of  dogs 
in  cities  of  the  first  class,  first  grade,  to  pay 
a  license  fee  of  two  dollars  for  each  dog,  and 
providing  that  if  the  fee  is  not  paid  the  dog 
shall  be  seized  by  the  Cincinnati  Humane 
Society,  and  if  not  redeemed  within  forty- 
eight  hours  shall  be  destroyed  or  otherwise 
disposed  of,  is  unconstitutional  as  author- 
ing a  taking  of  property  without  due  process 
of  law.  Fagin  v.  Ohio  Humane  Soc.,  (1898) 
9  Ohio  Dec.  341. 

Making  payment  of  tax  a  prerequisite  to 
resisting  void  claim  under  tax  sale.  —  A 
statute  which  makes  the  payment  of  taxes  a 
Condition  precedent  to  defending  a  claim  to 
title  under  a  void  tax  sale  and  deed,  violates 
the  due  process  of  law  clause  of  the  Federal 
Constitution.  Eustis  v.  Henrietta,  (1897)  90 
Tex.  468. 


b.  Combination  of  Regulation  and  Revenue.  —  It  is  not  a  valid  ob- 
jection to  an  ordinance  that  it  partakes  of  both  the  character  of  a  regulation 
and  also  that  of  an  excise  or  privilege  tax*  The  business  is  more  easily  subjected 
to  the  operation  of  the  power  to  regulate,  where  a  license  is  imposed  for  follow- 
ing the  some,  while  the  revenue  obtained  on  account  of  the  license  is  none  the 
less  legal  because  the  ordinance  which  authorized  it  fulfils  the  two  functions, 
one  a  regulating  and  the  other  a  revenue  function.  So  long  as  the  state  law 
authorizes  both  regulation  and  taxation,  it  is  enough,  and  the  enforcement  of 
the  ordinance  violates  no  provision  of  the  Federal  Constitution. 

Gundling  v.  Chicago,  (1900)  177  U.  S.  189. 

c.  Retboactive  Taxation.  —  A  state  statute  is  not  brought  into  conflict 
with  the  Constitution  by  the  mere  fact  that  it  is  retroactive  in  its  operation. 


League  v.  Texas,  (1902)  184  U.  S.  161. 

A  state  statute  which  provides  for  a  sub- 
jection of  property  which  has  escaped  taxa- 
tion in  prior  years,  to  the  taxes  of  those 
years,  does  not  deprive  one  of  due  process  of 
law  when  opportunity  to  question  the  validity 
or  the  amount  of  the  tax  is  given.  Winona, 
etc.,  Land  Co.  v.  Minnesota,  (1895)  159  U. 
S.  537. 

While  a  state  may  collect  taxes  for 
pmtotti  ytart  which  were  legally  payable, 
but  which  were  overlooked  by  the  assessor 
or  otherwise  omitted  from  the  assessment,  it 
is  very  doubtful  whether  retroactive  taxation 
may  be  imposed  for  previous  years  upon  a 
class  of  property  not  then  subject  to  taxa- 
tion at  all.  It  would  at  least  be  a  rare  case, 
and  one  which  would  come  extremely  near 


to  taking  property  for  public  use  without 
just  compensation,  and  might  be  most  danger- 
ous and  oppressive,  as  well  as  destructive  of 
many  other  established  principles  of  the  law 
of  taxation.  Covington  First  Nat.  Bank  V. 
Covington,  (1900)   103  Fed.  Rep.  527. 

Charging  back  taxes  and  interest  on  lands 
omitted  from  land  books.  — The  provisions 
of  the  Virginia  code  requiring  the  commis- 
sioner of  revenue  to  reinstate  land  which  had 
been  improperly  dropped  from  the  land  books, 
and  to  charge  on  sucn  land  taxes  at  the  rate 
imposed  by  law  for  each  year  it  has  been 
omitted,  together  with  lawful  interest  on  each 
year's  taxes,  also  making  provision  to  have 
the  action  of  the  commissioner  reviewed,  and, 
if  erroneous,  reversed,  is  not  in  conflict  with 
the  Fourteenth  Amendment.  Doughlas  Co.  ». 
Com.,  (1899)  97  Va.  397. 


d.  Interest  of  Assessing  Officer.  —  A  proceeding  before  a  county 
auditor  for  the  assessment  of  property  for  taxation,  lacks  "  due  process  of  law  " 
on  account  of  the  auditor's  direct  pecuniary  interest  in  the  result,  where,  on 
making  a  finding  against  the  taxpayer,  he  enters  an  assessment  upon  the  tax 
duplicate,  and  the  statute  gives  him  four  per  cent,  upon  the  amount  so  recovered, 
but  if  he  fails  to  discover  any  property  omitted  from  the  taxpayer's  return,  he 
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receives  no  compensation  for  his  services.  Such  a  proceeding  is  judicial  in  its 
nature.  "  He  has  the  power  to  issue  process;  he  has  parties  to  the  proceeding; 
he  makes  a  finding,  and  files  his  statement  of  the  facte  in  his  office;  and  then 
he  makes  his  decision,  which  is  an  assessment  framed  into  an  amended  duplicate, 
which  is  certified  to  the  treasurer,  and  it  then  becomes  a  lien  upon  the  tax- 
payer's property,  having  all  the  force  and  effect  of  a  judgment  at  law,  with  all 
the  summary  remedies  for  enforcement  hereinbefore  set  forth.  Surely  we 
have  here  judicial  powers  and  proceedings;  and  to  the  person  who  conducts 
these  proceedings,  and  has  the  authority  to  enter  such  a  judgment,  should 
certainlybe  applied  the  disqualification  of  a  direct  personal  interest  in  the 
result  —  a  test  which  we  have  seen  is  universally  applied  to  judges  and  all 
persons  exercising  judicial  powers." 
Myers  v.  Shields,  (1894)  61  Fed.  Rep.  725. 

e.  Forfeiture  of  Land  on  Nonpayment  of  Taxes.  —  A  system  under 
which  lands  liable  to  taxatipn  are  forfeited  to  the  state  by  reason  of  the  owner 
not  having  tham  placed,  or  caused  to  be  placed  during  five  consecutive  years, 
on  the  proper  land  books  for  taxation,  and  causing  himself  to  be  charged  with 
the  taxes  thereon,  and  under  which,  on  petition  required  to  be  filed  by.  the 
representative  of  the  state  in  the  propfer  Circuit  Court,  such  lands  are  sold  for 
the  benefit  of  the  school  fund,  with  liberty  to  the  owner,  upon  due  notice  of  the 
proceeding,  to  intervene  by  petition  and  secure  a  redemption  of  his  lands  from 
the  forfeiture  declared  by  paying  the  taxes  and  charges  due  upon  them,  is  not 
inconsistent  with  the  due  process  of  law  required  by  the  Constitution  of  the 
United  States. 

King  v.  Mullins,  (1898)  171  U.  S.  436. 

/.  Foreclosure  of  Tax  Lien  by  Proceedings  in  Rem.  —  A  statute  pro- 
viding for  foreclosure  of  tax  liens  by  proceedings  in  rem  to  which  the  land 
alone  is  made  a  party,  and  for  cutting  out  all  pre-existing  rights  or  liens  by 
sale  under  decree  therein,  is  not  in  conflict  with  the  Federal  Constitution,  as 
depriving  persons  of  property  without  due  process  of  law. 

Leigh  v.  Green,  (1902)  64  Neb.  533. 

g.  Right  to  Redeem  Forfeited  Lands.  —  A  state  constitution  and  the 
statutes  of  that  state,  so  far  as  they  purport  to  undertake  to  forfeit  and  divest 
the  title  of  any  person  to  his  land  and  vest  the  same  in  another  private  person, 
or  vest  the  same  in  the  state  without  provision  for  redemption  by  or  on  behalf 
of  the  owner  of  the  whole  or  such  part  of  said  land  as  he  may  desire,  to  redeem,  or 
without  provision  for  a  sale  thereof  and  the  return  of  the  proceeds  to  such 
owner  after  deduction  of  all  taxes  and  all  proper  charges  therefrom,  attempt  to 
deprive  persons  of  their  property  without  due  process  of  law,  and  are  in  con- 
travention of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  There  can  be  no  valid  forfeiture  where  such  right  of  redemption  or 
receipt  of  proceeds  is  prohibited  or  not  provided  for. 

King  t>.  Hatfield,  (1900)  130  Fed.  Rep.  564. 
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h.  Penalties  and  Interest  fob  Nonpayment.  —  As  the  state  may,  in 

the  first  instance,  enact  that  taxes  shall  bear  interest  from  the  time  they  become 

due,  so,  without  conflicting  with  any  provision  of  the  Federal  Constitution, 

it  may  in  like  manner  provide  that  taxes  which  have  become  delinquent  shall 

bear  interest  from  the  time  the  delinquency  commenced. 

League  v.  Texas,  (1902)  184  U.  S.  161.  of  property  without  due  process  of  law.    Mis- 

Th.  imposition  of  pmalties  uid  interert      ^e^A4C50'  *  ^^  C°Unty'  (1899) 
for  the  nonpayment  of  taxes  is  not  a  taking  *     *^" 

i.  Collection  by  Distress  and  Seizure  of  Person.  —  Collection  of  the 
tax  by  distress  and  seizure  of  the  person  does  not  deprive  any  one  of  liberty  and 
property  without  due  process  of  law  when  the  law  of  the  state  gives  opportunity 
for  objection  before  the  tax  commissioner,  and  if  dissatisfied  with  the  final 
action  of  the  commissioner  tie  party  may  have  that  action  reviewed  on 
certiorari. 

Palmer  v.  McMahon,  (1890)  133  U.  S.  609. 

/.  New  Remedies  Applicable  to  Delinquent  Taxes.  —  A  state  may 
adopt  new  remedies  for  the  collection  of  taxes  and  apply  those  remedies  to  taxes 
already  delinquent  without  any  violation  of  this  provision.  "  A  delinquent 
taxpayer  has  no  vested  right  in  an  existing  mode  of  collecting  taxes.  There 
is  no  contract  between  him  and  the  state  that  the  latter  will  not  vary  the  mode 
of  collection.  Indeed,  generally  speaking,  a  party  has  no  vested  right  in  a 
mere  matter  of  remedy ;  that  is  subject  to  legislative  change.  And  a  new  remedy 
may  be  resorted  to  unless  in  some  of  its  special  provisions  a  constitutional  right 
of  the  debtor  or  obligor  is  infringed." 

League  v.  Texas,  (1902)  }84  U.  S.  158. 

fc.  Conclusiveness  of  Tax  Title.  —  A  statute  cannot  prescribe  a  method 
by  which  and  the  conditions  on  which  property  may  be  sold  for  taxes,  and  by  the 
same  Act  declare  that  when  sold  the  deed  shall  be  good  although  the  prescribed 
method  was  not  pursued  and  the  required  conditions  of  sale  were  not  regarded, 
especially  where  such  conditions  are  precedent  facts  essential  to  confer  juris- 
diction on  the  body  or  person  undertaking  to  sell. 

Bannon  v.  Burnes,  (1889)  39  Fed.  Rep.  895.      nonpayment  of  such  tax,  when  in  fact  there 

To  make  a  tax  deed  conclusive  evidence-     was  ™theT  *n  asssessment,  levy    warrant, 
xv  a  it  *-*        uww  WMM.IUWT*   c*«w™s      nor  gale    or  oniy  any  three  of  them,  is  a 

that  the  property  which  it  purports  to  convey      de    ivati'on  of  p;oper^  ^thani  due  process 

M^  £iaW'    Kdly  ^  Herta11'  (1884>  2°  ^  ** 

a  warrant  issued  for  that  purpose,  for  the 

I.  Removing  Objections  to  Tax  Titles.  —  A  law  enacted  to  give  to  pur- 
chasers confidence  in  the  sufficiency  of  tax  titles  by  cutting  off  all  objections  to 
such  titles  except  that  the  taxes  were  not  chargeable  or  had  been  paid,  but 
reserving  to  the  landowner  the  absolute  right  of  redemption  for  two  years 
after  the  sale,  does  not  contravene  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  as  a  taking  of  property  without  due  process  of  law. 

Virginia  Coal  Co.  v.  Thomas,  (1899)  97  Va.  527. 
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m.  Of  Railroads —  (1)  On  a  Mileage  Basis.  —  When  a  railroad  runs 
through  two  states  mileage  basis  of  apportionment  is  usually  a  proper  one,  but 
there  may  be  exceptional  cases,  as,  for  instance,  where  the  terminal  facilities 
in  some  large  city  are  of  enormous  value,  and  so  give  to  a  mile  or  two  in  such 
city  a  value  out  of  proportion  to  any  similar  distance  elsewhere  along  the 
line  of  the  road,  or  where  in  certain  localities  the  company  is  engaged  in  a 
particular  kind  of  business  requiring  for  the  sole  use  in  such  localities  an 
extra  amount  of  rolling  stock. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894)       limits  of  state  jurisdiction,  need  not  treat 

154  U.  S.  431,  affirming  (1892)   133  Ind.  625.       the  part  of  the  road  within  the  state  as  an 

If  an  aaRP8fiin<r  hoard   aoelrinff  to  arm***  for       independent  line,  disconnected  from  the  part 

ad  joining  state,  ascertains  the  value  of  the  *  SMJ,.  i  „;.«„»««*«  ..^^ ;  *.  ±     j-  *•       •  «_ 

whole  line  as  a  single  property  and  then  de-  ^S^hT^SSS^?  T  \       *"*»**«* 

termines  the  value  of  that  within  the  state,  bf  ™P$  TwT     ?  *  *  tW°  "^  *U -h 

upon  the  mileage  basis,  it  is  not  a  valuation  "  ^w  i^^STw   e"ormous ,  va}ue  « 

of   property   outside   of   the   state,   and   the  °?e  ^t^L™  ft o^^  ?  6Vq ^  **'  * 

assJssinr  board,  in  order  to  keep  within  the  Ca  *'  ****"*>  (1894)   164  u-  S-  443« 

(2)  Subjected  to  Special  Method  of  Taxation.  —  Statutes  which  divide  the 

railroad  companies  in  the  state  into  two  classes,  (1)  those  "not  paying  an 

ad  valorem  tax  to  the  state"  and  (2)  those  paying  such  tax,  and  impose  a 

privilege  tax  tipon  those  of  the  former  class  only,  do  not  deprive  a  railroad 

company  of  its  property  without  due  process  of  law,  though  the  statutes  apply 

to  only  two  of  the  seventy-five  railroad  companies  operating  or  controlling  lines 

of  road  in  the  state. 

Knoxville,  etc.,  R.  Co.  v.  Harris,  (1897)  99      to  the  state  board,  while  railroad  property  is 
Tenn.  704.  valued  and  assessed  in  the  first  instance  by 

A  difference  in  the  mode  of  assessing  rail-  the J*f te  5oar?'.  Tlth  a  right  ?f  hearin?  before 

road  and  other  pro£ert£ in  thaTthe*latier  Llull^^^         STS  \T^ 

is  valued  and  assessed  by  assessors  and  county  ^^J^J ™L  I ?JE5T    LfZ        r  * 

boards  of  review   with  a  ririit  of  hearing  on  owners   of  railroad   property.      Indianapolis, 

boards  oi  review,  witn  a  rigiit  oi  nearing  on  t      R   c          Backus,  (1892)   133  Ind.  609: 

the   part  of   the   owners   before   the   county  pit^bu    h    et       R    £           kckus,    (1892) 

board  of  review,  which  has  power  to  correct  133  jnd  «25                                      ^    i*w*# 

errors,  with  a  right  of  appeal  from  such  board  * 

(3)  Municipal  Tax  Compared  to  Local  Receipts.  —  A  municipal  ordinance 
imposing  license  taxes,  the  clause  as  to  railroads  being:  "Railroads,  each 
company  having  an  office  in,  or  running  cars  through  or  into  this  city  for  the 
business  of  transporting  freight  or  passengers  from  Alabama  City  to  other 
points  in  this  state,  and  from  other  points  in  the  state  to  Alabama  City,  $50," 
was  held  to  be  a  deprivation  of  property  without  due  process  of  law,  as  to  a  com- 
pany whose  revenue  on  business  done  within  the  town  did  not  exceed  two  hundred 
dollars  per  annum,  a  sum  not  equal  to  the  expenses  incurred  in  operating  the 
railway  within  the  city. 

Nashville,  etc.,  R.  Co.  17.  Alabama  City,  (1901)  134  Ala.  419. 

(4)  Special  Mileage  Tax  on  Street  Railway.  —  A  city  with  statutory  au- 
thority to  grant  or  refuse  a  franchise  to  a  street  railway  company,  as  "  it  shall 
deem  for  the  best  interest  of  the  public,"  does  not  deny  due  process  of  law  to 

&  particular  street  railway  on  which  it  imposes  a  special  mileage  tax,  there 
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being  no  general  statute  fixing  a  uniform  mileage  tax  on  all  railways  in  the 
city. 

Chicago  Gen.  R.  Co.  v.  Chicago,  (1898)  176  111.  253. 

n.  Of  Bridge  Outside  Low-water  Mark  by  City.  —  That  bridge  prop- 
erty outside  of  low-water  mark,  within  the  statutory  boundary  of  the  city,  is 
so  far  beyond  the  reach  of  municipal  protection  that  it  cannot  be  said  to  receive 
any  benefits  whatever  from  the  municipal  government;  and  that  to  impose 
taxes  for  the  benefit  of  the  city  upon  such  property  is  a  taking  of  private 
property  for  public  use  without  just  compensation,  and  therefore  inconsistent 
with  due  process  of  law  ordained  by  the  Fourteenth  Amendment,  does  not  so 
clearly  appear  as  to  entitle  the  bridge  company  to  invoke  the  principle  that 
private  property  cannot  be  taken  for  public  use  without  just  compensation. 

Henderson  Bridge  Co.  v.  Henderson,  (1800)  173  U.  S.  614. 

o.  Of  Corporation  Franchise.  —  The  franchise  granted  to  a  company, 
chartered  by  a  state,  to  build  and  operate  a  bridge,  may  be  included  in  the 
value  of  the  company's  property  for  taxation. 

Henderson  Bridge  Co.  v.  Kentucky,  (1807)  166  U.  S.  153,  affirming  (1895)  90  Ky.  623. 

Of  Extraterritorial  Franohise.  —  A  ferry  franchise  derived  from  Indiana  to  trans- 
port persons  and  property  across  the  Ohio  river  from  the  Indiana  shore  to  the 
Kentucky  shore  is  an  incorporeal  hereditament  derived  from  having  its  legal 
situs  in  the  state  of  Indiana,  and  the  taxation  of  that  franchise  by  Kentucky 
is  a  deprivation  by  that  state  of  the  property  of  the  ferry  company  without  due 
process  of  law.     , 

Louisville,  etc.,  Ferry  Co.  v.  Kentucky,  (1903)  188  U.  S.  398. 

p.  Of  Capital  Stock  Estimated  on  Extraterritorial  Property.  — 
The  collection  of  a  tax  on  the  capital  stock  of  a  corporation  on  an  appraisement 
arrived  at  by  including  therein  tangible  property  which  is  beyond  the  juris- 
diction of  the  state  would  amount  to  the  taking  of  property  without  due  process 
of  law. 

Delaware,  etc.,  R.  Co.  v.  Pennsylvania,  (1905)  198  U.  S.  358. 

q.  Taxing  Debt  Held  Against  Nonresident.  —  The  Constitution  does 
not  prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its  residents,  a .  debt 
held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of  the 
debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated  in  the 
state  in  which  the  debtor  resides;  so  long  as  the  state,  by  its  laws  prescribing 
the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the  legitimate 
authority  of  the  Union,  or  violate  any  right  recognized,  or  secured,  by  the 
Constitution  of  the  United  States,  the  Supreme  Court,  as  between  the  state  and 
its  citizen,  can  afford*  him  no  relief  against  state  taxation,  however  unjust,  op- 
pressive, or  onerous. 

Kirtland  ?.  Hotels,  (1879)  10Q  U.  S.  498. 
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r.  Taxino  Credits  Dub  Nonresidents.  —  Taxing  credits  due  to  a  resident 

of  another  state  from  residents  within  the  taxing  state  for  moneys  loaned  and 

invested  by  the  agent  of  the  creditor  resident  within  the  taxing  state,  is  not  a 

deprivation  of  property  without  due  process  of  law. 

Bristol  v.  Washington  County,  (1900)    177      the  mortgage  interest  in  the  land.    Although 
U.  S.  141.  the  right  which,  the  mortgage  transfer*  in  the 

Mortgage  interest  in  land. -A  statute  of      Ja,ld  c?vered  ^f/^7  !\  n°\ tbe, Hi8*1  titlei 
juu*m*su  uiwick  u*  i»uii.      abwivuw  u*      ^  oniy  an  equable  interest  and  by  way  of 

Oregon  which  provides  for  the  taxation  as  real  ,.««„,:*„  #«„  *la  Aaut  4u:.  :„*«,^.+  isi,*7  -. 
w„*„  «*  «  ™-*«~««  :..+„.._*  i*.  i»„,i  a~>«  security  lor  the  debt,  this  interest,  like  any 
estate  of  a  mortgage  interest  in  land,  does      other  interegt  j      j  or        itabl  ^  ^ 

not  deprive  a  nonresident  mortgage  of  prop-      to  iU  owner     ^      r^ident  J    J^^ 

expressly  fcrbids  any  taxation  of  the  promis-  t  contravening  any  provision  of  the  Con- 

sory  note    or  other  instrument  of  writing,  stitution  of  the  United  States.    Saving*,  etc., 

which  is  the  evidence  of  the  debt  secured  by  Soc        Multnomah  County,  (1898)   169  U.  s! 

the  mortgage;  and,  with  equal  distinctness,  ^affirming  (1894)  60  fed.  Rep.  31. 

provides  for  the  taxation,  as  real  estate,  of  r  ['          *  x         '                     * 

s.  Succession  Tax.  —  A  state  statute  imposing  a  transfer  tax  does  not  take 
property  without  due  process  of  law  when  there  are  involved  no  arbitrary  or 
unequal  regulations,  prescribing  different  rates  of  taxation  on  property  or 
persons  in  the  same  condition.  The  provisions  of  the  law  extend  alike  to  all 
estates  that  descend  or  devolve  upon  the  death  of  those  who  once  owned  them. 
The  moneys  raised  by  the  taxation  are  applied  to  the  lawful  uses  of  the  state, 
in  which  the  legatees  have  the  same  interests  with  the  other  citizens.  Xor  is 
it  claimed  that  the  amount  or  rate  of  the  taxation  is  excessive  to  the  extent  of 
confiscation. 

Orr  v.  Oilman,  (1902)   183  U.  S.  287.    See  of  the  state,  from  any  person  who  may  die 

also  State  v.  Hamlin,  (1894)  86  Me.  498.  seieed  or  possessed  of  the  same  while  being  a 

resident  of  the  state,  or  which  is  within  the 

State   inheritance   tax.  —  A   state   statute  state  at  the  time  of  his  death,  is  valid,  as, 

imposing  a  tax  of  five  per  centum  upon  the  under  the  statute,  the  assessment  is  made  by 

value  of  the  property  passing  to  any  person  a  judicial  officer  after  notice  and  opportunity 

not  within  certain  degrees  of  consanguinity  to  be  heard  by  the  parties  interested.     Wal- 

to  the  decedent  by  will  or  the  intestate  laws  lace  v.  Myers,  '(1889)  38  Fed.  Rep.  184. 

t.  Special  Tax  fob  School  Purposes.  —  The  levy  and  enforcement  of  a 
tax  for  the  support  of  public  free  schools,  regularly  imposed  by  statutory 
authority,  is  not  a  taking  of  property  without  due  process  of  law  within  the 
prohibition  of  the  Federal  Constitution. 

Werner  v.  Galveston,  (1888)  72  Tex.  22. 

u.  Tolls  for  Use  of  Navigable  Wateks.  —  An  exaction  of  tolls  under  a 

state  statute  for  the  use  of  an  improved  waterway  is  not  a  deprivation  of 

property  within  the  meaning  of  this  amendment     To  encourage  the  growth  of 

internal  comnierce  and  render  it  safe,  the  states  may  provide  for  the  removal 

of  obstructions  from  their  rivers  and  harbors,  and  deepen  channels  and  improve 

them  in  other  ways,  and  to  meet  the  cost  of  such  improvements  the  state  may 

levy  a  general  tax  or  lay  a  toll  upon  all  who  use  the  rivers  and  harbors  as 

improved. 

Sands  v.  Manistee  River  Imp.  Co.,  (1887)  123  U.  S.  295,  affirming  Manistee  River  Imp. 
Co.  v.  Bands,  (1884)  58  Mich.  503. 

v.  Assessments  for  Public  Improvements  —  (1)  In  General.  —  A  state 
statute  authorizing  the  cost  of  improvement  of  streets  and  other  ways  to  be 
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assessed  against  the  owners  of  lots,  and  giving  a  lien  thereon  for  such  assess- 
ments, subjecting  the  power  vested  in  the  local  government  to  the  supervision 
of  the  courts  where  the  particular  facts  in  each  case  could  be  examined  and 
the  controversies  determined  by  those  rules  and  principles  which  have  always 
governed  courts  in  dealing  with  questions  of  assessment  and  taxation,  does  not 
deprive  the  owners  of  such  lots  of  property  without  due  process  of  law. 

Walston  v.  Nevin,   (1888)    128  U.  S.  681, 
affirming  (1887)   86  Ky.  492. 


Assessments  for  local  improvements,  if 
properly  conducted,  are  not  obnoxious  to  the 
objection  that  they  deprive  a  citizen  of  his 
property  without  due  process  of  law.  Loven- 
berg  v.  Galveston,  (1897)  17  Tex.  Civ.  App. 
166. 

The  United  States  courts  cannot  say  that, 
as  matter  of  law,  a  state  statute  which  makes 
the  cost  of  paving  a  street  in  a  city  assessable 
upon  the  abutting  properties  and  a  lien 
thereon,  is  unconstitutional.  Chadwick  v. 
Kelley,  (1903)  187  U.  S.  543,  affirming  (1901) 
104  La.  719. 

A  statute  which  requires  a  municipal  coun- 
cil in  the  first  instance  to  ascertain  the  total 
cost  of  a  particular  improvement,  then  to 
ascertain  the  portion  thereof  legally  charge- 
able upon  the  adjacent  property,  and  then  to 
assess  this  amount  according  to  law  upon  the 
property  abutting  on  the  improvement,  and 
further,  clothes  the  council  with  ample  power 
to  levy  the  assessment  with  reference  to  the 
benefit  received,  after  giving  due  notice  to  the 
property  owners,  and  with  full  opportunity 
to  the  taxpayers  to  be  heard  upon  the  matter 
of  the  assessment  proposed,  cannot  be  held  to 
be  a  violation  of  this  amendment.  Burling- 
ton Sav.  Bank  t?.  Clinton,  (1901)  106  Fed. 
Rep.  274. 

An  ordinance  authorizing  the  street  com- 
missioner of  a  city  to  assess  the  amount  of 
a  special  tax  for  street  improvement,  after 
notice  by  newspaper  advertisement  of  the  time 
and  place  of  the  assessment  at  which  all  per- 
sons interested  might  be  heard,  and  limiting 
the  amount  of  the  tax  to  the  value  of  the 
benefit  conferred,  and  authorizing  appeals  to 
the  city  court  by  persons  dissatisfied  with 
the  assessment,  is  not  unconstitutional  as  tak- 
ing property  without  due  process  of  law. 
Baltimore  v.  Ulman,  (1894)  79  Md.  469. 

Where  private  property  is  benefited  by  pub- 
lic improvement,  the  assessment  against  it 
by  the  proper  authorities  for  its  proportion- 
ate share  of  the  cost  of  the  improvement,  not 
exceeding  the  benefit  which  the  property  de- 
rives by  reason  of  such  improvement,  does 
not  in  any  way  increase  the  burdens  of  the 
owner  as  a  taxpayer,  and  is  not  the  taking  of 
private  property  without  due  process  of  law, 
but  is  simply  an  asssessment  for  benefits.  The 
benefits  to  the  property,  by  reason  of  the  im- 
provements, compensate  for  the  assessment 
Heman  v.  Allen,  (1900)   156  Mo.  634. 

Personal  property  may  be  subjected  to 
local  assessments  when  such  property  is 
benefited  by  a  public  work  or  improvement. 


Excelsior  Planting,  etc.,  Co.  v.  Green,  ( 1887 ) 
39  La.  Ann.  455. 

Sprinkling  streets  at  expense  of  abutting 
owners.  —  An  Act  of  the  legislature  au- 
thorizing a  city  to  provide  for  the  sprinkling 
of  certain  of  its  Btreets  at  the  expense  of  the 
abutting  owners  according  to  their  frontage, 
is  valid.  Such  an  Act  does  not  impose  a  local 
assessment  on  such  owners  in  substantial  ex- 
cess of  the  benefits  received,  so  as  to  be  a 
taking  of  property  without  due  process  of 
law.  Sears  v.  Board  of  Aldermen,  (1899) 
173  Mass.  71. 

Water  frontage  tax.  — A  statute  of  Min- 
nesota authorizing  a  city  board  to  assess  upon 
each  and  every  lot  in  the  city  of  St.  Paul  in 
front  of  which  water  pipes  are  laid,  an  an- 
nual assessment  of  ten  cents  per  linear  foot 
of  the  frontage  of  such  lots,  for  which,  if 
unpaid,  the  real  estate  is  made  subject  to  a 
lien  and  all  penalties  and  charges  as  prop- 
erty delinquent  for  taxes  for  state  and  county 
purposes,  denies  the  lot  owners  due  process 
of  law  as  guaranteed  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution.  The 
specific  objections  to  the  statute  are  declared 
by  the  court  to  be :  "  First.  That  no  distinc- 
tion is  made  in  the*  class  or  kinds  of  water 
pipes ;  whether  principal  feed  mains  or  branch 
supply  pipes,  all  kinds,  of  whatever  descrip- 
tion, being  subject  to  the  tax.  Second.  Each 
lot  in  the  city  of  St.  Paul,  no  matter  what 
its  location  or  value  or  use,  whether  improved 
or  unimproved,  whether  large  or  small, 
whether  in  the  semi -country  or  in  the  city, 
whether  adapted  and  used  for  pasturage  or  a 
business  block  —  each  '  lot '  is  treated  in  the 
same  manner,  and  subject  to  the  same  tax, 
according  to  its  lineal  foot  frontage.  Third. 
The  tax  is  not  for  one  year  or  any  specified 
time,  but  is  to  be  levied  annually,  for  all  time, 
and  is  made  obligatory  on  the  board  of  public 
works.  Fourth.  This  tax  is  not  levied  for  any 
particular  purpose.  When  collected,  it  is  to 
be  paid  over  to  the  city  of  St.  Paul,  for  the 
use  of  the  board  of  water  commissioners;  but 
the  law  is  silent  as  to  whether  it  is  to  be 
expended  in  repairing  the  main  in  front  of 
the  lots  upon  which  the  tax  is  levied,  or  to 
pay  for  money  advanced  by  the  board  of  water 
commissioners  for  the  original  construction 
of  the  main  in  front  of  the  lots  assessed,  or 
whether  it  is  to  be  used  in  payment  of  the 
current  expenses  of  the  boara.  Fifth.  There 
is  no  provision  for  a  hearing  upon  the  ques- 
tion as  to  whether  this  tpx  is  equitably  dis- 
tributed, or  whether  the  property  so  assessed 
is  benefited  thereby."  State  v.  Robert  P. 
Lewis  Co.,  (1901)  82  Minn.  390. 

Requiring  riparian  owners  to  build  docks. 
—  Provisions  of  a  city  charter  authorizing 
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the  common  council  to  order  riparian  owners 
to  buijd  docks  along  a  navigable  river  or  har- 
bor and,  if  they  fail  to  do  so  within  the  time 
specified, 'to  award  contracts  for  the  work 
and  charge  the  cost  as  a  special  assessment 
upon  the  property  upon  or  in  front  of  which 
the  docks  are  built,  regardless  of  the  question 
of  special  benefits  accruing  thereto,  are  in- 
valid as  authorizing  the  taking  of  property 
without  compensation  and  without  due  proc- 
ess of  law,  in  violation  of  section  1  of  the 
Fourteenth  Amendment.  Lathrop  v.  Racine, 
(1903)    119  Wis.  461. 

A  West  Virginia  statute  gave  the  common 
council  of  a  city,  town,  or  village  power  "  to 
lay  off,  vacate,  close,  open,  alter,  curb,  pave, 
and  keep  in  good  repair  roads,  streets,  alleys, 
sidewalks,  crosswalks,  drains,  and  gutters 
for  the  use  of  the  public,  or  any  of  the  citi- 
zens thereof,  and  to  improve  and  light  the 
same,  and  have  them  kept  free  from  obstruc- 
tions on  or  over  them ;  to  regulate  the  width 


of  sidewalks  on  the  streets,  to  order  the  side- 
walks, footways,  crosswalks,  drains,  and  gut- 
ters to  be  curbed  and  paved  and  kept  in  j^rad 
order,  free  and  clean,  by  the  owners  or  occu- 
pants thereof,  or  of  the  real  property  next 
adjacent  thereto/'  It  was  held  that  under 
this  statute  the  common  council  could  pave 
any  street  within  its  jurisdiction  that  it 
deemed  expedient  to  nave.  An  amendment 
to  this  statute  required  that  in  paving 
cross  streets  and  alleys  "the  petition  for 
paving  of  such  streets  in  order  to  charge  the 
owners  of  abutting  property  thereon  between 
any  two  cross  streets  or  between  a  cross 
street  and  an  alley  *  *  *  must  be  signed 
by  the  owners  of  a  greater  amount  of  front- 
age on  the  street  proposed  to  be  paved  be- 
tween any  two  cross  streets  or  between  a 
cross  street  and  alley."  It  was  held  that  this 
statute  as  amended  did  not  violate  the  Four- 
teenth Amendment  by  depriving  persons  of 
property  without  due  process  of  law.  Dancer 
v.  Mannington,  (1901}  50  W.  Va,  322. 

(2)  According  to  Area.  —  A  state  statute  which  provides  in  the  case  of 
original  construction  that  it  shall  be  made  at  the  exclusive  cost  of  the  adjoining 
owners,  to  be  equally  apportioned  according  to  the  number  of  feet  owned  by 
them,  and  in  case  of  a  square  or  subdivision  of  land  bounded  by  principal 
streets,  that  the  land  shall  be  assessed  half-way  back  from  the  improvement  to 
the  next  street,  is  valid. 


Louisville,  etc.,  R.  Co.  v.  Barber  Asphalt 
Paving  Co.,  (1905)  197  U.  8.  433,  wherein 
the  court  baid :  "  A  statute  like  the  present 
manifestly  might  lead  to  the  assessment  of 
a  particular  lot  for  a  sum  larger  than  the 
value  of  the  benefits  to  that  lot.  The  whole 
cost  of  the  improvement  is  distributed  in  pro- 
portion to  area,  and  a  particular  area  might 
receive  no  benefits  at  all,  at  least  if  its  pres- 
ent and  probable  use  be  taken  into  account. 
If  that  possibility  does  not  invalidate  the  Act 
it  would  be  surprising  if  the  corresponding 
fact  should  invalidate  an  assessment.  Up- 
holding the  Act  as  embodying  a  principle 
generally  fair  and  doing  as  nearly  equal  jus- 
tice as  can  be  expected,  seems  to  import  that 
if  a  particular  case  of  hardship  arises  under 
it  in  its  natural  and  ordinary  application, 
that  hardship  must  be  borne  as  one  of  the  im- 
perfections of  human  things." 

A  statute  which  provides  that  a  city  coun- 
cil shall  enact  by  ordinance  that  the  expense 
of  public  improvements  shall  be  paid  by  an 
entire  district,  each  lot  therein  to  pay  by 
special  assessment  the  quotient  found  by  di- 


viding the  whole  expense  by  the  entire  num- 
ber of  lots,  the  assessment  on  each  lot  to  be 
proportioned  to  its  area,  does  not  take  the 
property  of  the  taxpayer  without  due  process 
of  law  in  excluding  the  consideration  of  the 
benefits  of  the  improvement  to  the  property 
which  is  to  bear  the  burden  thereof.  Minne- 
sota, etc.,  Land,  etc.,  Co.  v.  Billings,  (C.  C. 
A.  1901)   111  Fed.  Rep-  972. 

Municipal  ordinances  passed  in  conformity 
to  statutes  requiring  the  cost  of  improvements 
to  be  apportioned  equally  among  the  owners 
of  property  according  to  the  number  of  square 
feet  owned  by  them  respectively  and  embraced 
within  certain  specified  boundaries,  but  with- 
out taking  into  consideration  any  estimate 
of  damages  or  benefits  thereto  by  reason  of 
such  improvements,  provide  a  method  for 
creating  and  enforcing  a  demand  against  the 
property  owner  which  is  not  violative  of  his 
rights  as  the  same  are  guaranteed  by  the 
Constitution  of  the  United  States,  Zehnder 
v.  Barber  Asphalt  Paving  Co.,  (1901)  108 
Fed.  Rep.  570. 


(3)  According  to  Frontage.  —  The  method  adopted  in  the  charter  and 
ordinance  of  a  city  of  charging  the  cost  of  paving  a  street  against  the  adjoining 
lots  according  to  their  frontage,  is  not  inconsistent  with  constitutional  principles. 

the    Fourteenth    Amendment.      Augusta    v. 


French  v.  Barber  Asphalt  Paving  Co., 
(1901)  181  U.  S.  327.  See  also  Shumate  t?. 
Heman,  (1901)  181  U.  S.  402;  Farrell  v. 
West  Chicago  Park  Com'rs,  (1901)  181  U.  S. 
404;  Martin  v.  Wills,  (1901)   157  Tnd.  153. 

An  assessment  for  street  improvement 
upon  a  linear  foot  basis  is  not  repugnant  to 


Taylor,  (Ky.  1901)  65  S.  W.  Rep.  837. 

Where  land  is  appropriated  for  a  street 
improvement,  an  assessment  by  the  foot  front 
nf  tho  property  bounding  and  abutting  upon 
the  improvement,  to  pay  the  cost  thereof, 
without  the  passage,  notice,  and  publication 
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of  a  preliminary  resolution  declaring  the 
necessity  of  the  improvement,  will  not  thereby 
be  a  taking  of  property  without  due  process 
of  law,  in  violation  of  section  1  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States.  Caldwell  v.  Carthage,  (1892) 
49  Ohio  St.  334. 


The  assessment  of  the  costs  of  paving 
against  abutting  owners  according  to  front- 
age is  not  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution,  as  being  au 
arbitrary  exaction.  Cass  Farm  Co.  v.  De- 
troit, (1900)   124  Mich.  433. 


(4)  With  Regard  to  Special  Benefits.  —  A  municipal  ordinance  making  an 
assessment  per  front  foot  upon  property  abutting  on  property  condemned  and 
appropriated  for  a  street,  for  a  fixed  sum  representing  the  whole  cost  of  the  im- 
provement, is  invalid,  when  the  cost  of  the  improvement  is  in  substantial  excess 
of  the  special  benefits  to  the  extent  of  such  excess.  "  We  say  '  substantial 
excess,'  because  exact  equality  of  taxation  is  not  always  attainable,  and  for 
that  reason  the  excess  of  cost  over  special  benefits,  unless  it  be  of  a  material 
character,  ought  not  to  be  regarded  by  a  court  of  equity  when  its  aid  is  invoked 
to  restrain  the  enforcement  of  a  special  assessment" 

fer  no  benefits  upon  the  property  so  taxed, 
is  taking  private  property  for  public  use 
without  compensation.  Fourth.  Where  an 
assessment  is  illegal  because  it  rests'  upon  a 
principle  which  excludes  the  consideration  of 
benefits  to  the  land  assessed,  it  is  unnecessary 
for  the  owner,  as  a  condition  of  obtaining 
relief  in  equity,  to  pay  or  tender  such  a  sum 
as  he  may  concede  due  upon  an  assessment 
properly  and  legally  made,"  and  also  Loeb 
v.  Columbia  Tp.,  (1899)  91  Fed.  Rep.  37, 
reversed  on  other  grounds  (1900)  179  U.  S. 
488;  Lyon  t>.  Tonawanda,  (1899)  98  Fed.  Rep. 
364;  Adams  v.  Shelbyville,  (1900)  154  Ind. 
467;  Sears  v.  Board  of  Aldermen,  (1899) 
173  Mass.  71;  Hutcheson  v.  Storrie,  (1899)  92 
Tex.  685,  reversing  (Tex.  Civ.  App.  1898) 
48  S.  W.  Rep.  785. 

"  In  a  series  of  decisions  recently  rendered, 
the  Supreme  Court  of  the  United  States  has 
corrected  a  common  misunderstanding  of  the 
decision  of  that  court  in  the  case  of  Nor- 
wood v.  Baker,  (1898)  172  U.  S.  269-303. 
*  *  *  In  these  several  decisions  the  Su- 
preme Court  recognizes  the  fact  that  the  per 
front  foot  plan  may  be  a  perfectly  fair 
method  of  apportioning  the  burden  of  paying 
for  street  improvements,  and  that  in  cases 
in  which  it  appears  that  assessments  levied 
according  to  that  plan  are  not  in  excess  of 
the  benefits  to  the  property  assessed,  and 
are  equal  and  fair,  so  that  there  is  no 
ground  for  complaining  of  actual  injustice, 
the  assessments  are  not  necessarily  in  viola- 
tion of  the  Constitution  of  the  United  States 
merely  because  made  according  to  the  per 
front  foot  plan ;  and  it  is  shown  that  no  such 
inflexible  rule  was  announced  or  intended  by 
the  court  in  its  decision  in  the  case  of  Vil- 
lage of  Norwood'  v.  Baker.  That  decision, 
however,  does  emphatically  declare  these  im- 
portant principles:  That  state  laws  provid- 
ing for  assessing  the  cost  of  street  improve- 
ments upon  abutting  property,  which  in  prac- 
tical operation  do  confiscate  property,  are 
obnoxious  to  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and 
for  that  reason  it  is  the  duty  of  the  courts 
to   declare   them   to  be  void.     That  special 
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Norwood  v.  Baker,  (1898)  172  U.  S.  279, 
affirming  Baker  v.  Norwood,  (1896)  74  Fed. 
Rep.  997.  See  also  Lyon  V.  Tonawanda, 
(1899)  98  Fed.  Rep.  364,  in  which  case  the 
court  said  of  the  Norwood  v.  Baker  Case: 
"The  opinion  of  the  court  contains  an  ex- 
haustive review  of  the  judgments  of  state 
and  national  courts  and  the  opinions  of  emi- 
nent text  writers  on  the  subject,  and  reaches 
conclusions  which  may  be  summarized  as 
follows :  First.  Abutting  owners  may  be  sub- 
jected to  special  assessments  to  meet  the  ex- 
penses of  opening  and  improving  public  high- 
ways, upon  the  ground  that  special  and  pe- 
culiar benefits  accrue  therefrom,  and  the  legis- 
lature has  a  wide  discretion  in  defining  the 
territory  to  be  deemed  specially  benefited. 
Second.  The  principle  underlying  special  as- 
sessments of  this  character  is  that  the  prop- 
erty is  peculiarly  benefited  and,  therefore/  the 
owners  do  not  pay  anything  in  excess  of  what 
they  receive  by  reason  of  the  improvement. 
Legislative  power  is  limited  by  this  principle. 
The  protection  of  private  property  would  be 
seriously  impaired  were  the  rule  established 
that  the  legislature  may  assess  such  property 
by  the  front  foot  with  the  entire  cost  of  an 
improvement,  whether  the  property  is  in  fact 
benefited  or  not.  Third.  'The  exaction  from 
the  owner  of  private  property  of  the  cost  of  -a 
public  improvement  in  substantial  excess  of 
the  special  benefits  accruing  to  him  is,  to 
the  extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation.'  Any  sub- 
stantial sum  taken  from  the  landowner  be- 
yond the  exceptional  benefit  received  by  him 
is  extortion.  Although  the  legislature  may. 
prescribe  the  rule  for  the  apportionment  of 
benefits,  this  rule  must  be  one  under  which 
it  is  legally  possible  that  the  burden  may  be 
distributed  justly  and  equally.  While  abut- 
ting property  may  be  assessed  for  improve- 
ments to  a  public  street  in  front  of  it,  such 
assessment  must  be  measured  by  the  special 
benefits  accruing  to  such  abutting  property, 
namely,  benefits  not  shared  by  the  general 
public.  The  taxing  of  private  property  for 
profits  and  advantages  which  accrue  exclu- 
sively to  the  public  at  large,  and  which  con- 
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assessments  to  pay  for  local  improvements  of 
public  streets  and  highways  do,  in  practical 
effect,  deprive  owners  of  their  property  with- 
out due  process  of  law,  unless  the  property 
subject  to  assessment  is  benefited  by  the  im- 
provement correspondingly  to  the  amount  of 
the  assessment."  White  v.  Tacoma,  (1901) 
109  Fed.  Rep.  33. 

There  is  a  flagrant  disregard  of  a  consti- 
tutional right  whenever  an  attempt  is  made 
to  levy  a  special  assessment  for  a  local  public 
improvement  without  reference  to  the  par- 
ticular benefit  to  accrue  to  the  property  sub- 
jected to  such  special  assessment  by  reason 
of  the  improvements.  Streets  and  highways 
are  for  the  use  and  convenience  of  the  public, 
and  private  property  can  only  be  burdened 
with  the  cost  of  improving  the  same  upon  the 
theory  that  the  improvements  have  a  direct 
tendency  to  enhance  the  value  of  land  in  the 
immediate  vicinity  to  a  much  greater  degree 
than  property  more  remotely  situated,  and  it 
is  just  that  the  property  so  benefited  should 
be  required  to  contribute  a  proportionate 
share  of  the  expense  of  creating  such  Increased 
value.  Cowley  v.  Spokane,  (1900)  99  Fed. 
Rep.  844. 

An  assessment  of  the  entire  cost  of  a  public 
improvement,  consisting  of  a  sewer,  against 
the  abutting  property  owners  in  proportion 
to  their  frontage,  without  reference  to  the 
special  benefits  conferred,  rests  upon  an  il- 
legal basis,  and  is  in  contravention  of  the 
Fourteenth  Amendment  prohibiting  the  tak- 
ing of  property  without  due  process  of  law. 
Scranton  v.  Levers,  (1900)  9  Pa.  Dist.  176, 
affirmed  (1901)   200  Pa.  St.  56. 

A  local  assessment  for  public  works  levied 
not  on  taxable  property  generally  for  common 
public  benefit,  but  only  on  particular  prop- 
erty specially  benefited  as  an  equivalent  for 
the  direct  benefit  conferred,  in  order  to  be 
free  from  the  constitutional  objection  of  tak- 
ing property  without  due  process  of  law, 
must  have  reference  to  public  works  of  a 
character  to  confer  special  benefit  on  the  dis- 
trict assessed,  and  be  actually  beneficial  to  the 
persons  and  property  subjected  to  it,  and 
not  in  excess  of  the  benefit  conferred.  Ex- 
celsior Planting,  etc.,  Co.  v.  Green,  (1887) 
39  La.  Ann.  455. 

Special  tax  for  sidewalk  construction. — 
An  Act  providing  for  the  construction  of 
sidewalks  by  a  special  tax  without  limiting 
the  amount  of  the  tax  to  the  value  of  the 
improvements  does  not  deprive  the  property 
owners  of  property  without  due  process  of 
law,  where  the  property  owner  is  protected 
from  arbitrary  exactions  by  the  rule  that  the 
tax  must  be  reasonable  and  not  oppressive 
or  unjust.    Job  v.  Alton,  (1901)   189  111.  256. 

Assessment  exceeding  increase  in  value 
valid.  —  A  statute  which  assesses  the  entire 
cost  of  paving  a  street  against  the  abutting 
property  owners  in  proportion  to  frontage  is 
not  repugnant  to  the  Fourteenth  Amendment 
of  the  Federal  Constitution,  as  taking  prop- 
erty without  due  process  of  law.  although 
the  assessment  may  exceed  the  actual  in- 
crease in  the  value  of  the  abutting  property 


by  reason  of  the  paving.    Webster  v.  Fargo, 
(1900)   9  N.  Dak.  208. 

Laws  authorizing  taxation  for  drainage 
purposes  do  not  deprive  taxpayers  of  their 
property  without  due  process  of  law  because 
the  burden  of  taxation  may  not  always  fall 
upon  the  individuals  benefited  in  proportion 
to  the  benefit  received.  Burguieres  v.  San- 
ders, (1903)   111  La.  109. 

Adjudication  of  irrigation  benefits.  — 
Where  an  original  irrigation  law  provides 
for  an  assessment,  by  acreage,  and  fails  to 
provide  a  method  by  which  the  benefits  re- 
ceived may  be  adjudicated,  but  the  amenda- 
tory Act  fully  provides  such  a  method,  the 
statute  is  not  in  violation  of  the  Federal  Con- 
stitution as  taking  property  without  due 
process  of  law.  Pioneer  Irrigation  Dist.  v. 
Bradley,  (1902)  8  Idaho  310. 

An  Indiana  statute  providing  that  the  en- 
tire cost  of  a  street  improvement,  except  for 
street  and  alley  crossings,  shall  be  assessed 
against  the  abutting  property  by  the  frontage 
measurement,  without  any  regard  to  the  spe- 
cial benefits  received  by  it,  and  providing 
for  no  notice  and  hearing  to  ascertain  and 
determine  the  actual  benefits  specially  re- 
ceived by  the  landowner  by  reason  of  such 
improvement,  but  only  for  a  notice  and  hear- 
ing to  revise  and  correct  the  report  and  esti- 
mate of  the  engineer,  so  as  to  make  it  con- 
formable to  the  basis  of  assessment  prescribed 
in  the  statute,  is  invalid.  Charles  r.  Marion, 
(1900)  100  Fed.  Rep.  539,  (1899)  98  Red. 
Rep.  166. 

A  Missouri  statute  authorizing  the  appor- 
tionment of  the  costs  of  repaying  a  street  in 
cities  of  the  third  class  on  blocks  and  lots 
abutting  thereon  according  to  the  front  foot, 
without  regard  to  the  question  of  fact  whether 
or  not  the  given  parcel  of  land  is  benefited 
thereby  to  the  extent  of  the  assessment,  and 
without  affording  the  property  owner  an  op- 
portunity to  question  the  existence  of  such 
benefit,  is  in  contravention  of  this  amendment 
to  the  Federal  Constitution,  and  is  there- 
fore void.  Fay  v.  Springfield,  (1899)  94  Fed. 
Rep.  409,  wherein  the  court  said :  "  Stat- 
utes in  this  and  other  states,  which  provide 
that  the  cost  of  such  improvement  shall  be 
assessed  where  the  lots  touch,  according  to 
their  value,  furnish  more  nearly  a  rule  of 
equality,  for  they  are  based  upon  the  under- 
lying principle  of  the  revenue  laws  of  the 
state,  which  require  every  citizen  to  con- 
tribute towards  the  burdens  of  government 
according  to  the  assessed  value  of  his  prop- 
erty or  benefit  his  property  receives.  At  all 
events,  it  is  less  instinct  with  inequality  and 
injustice  than  the  front-foot  rule,  which  ut- 
terly ignores  the  relative  benefits  received 
by  the  several  lots  called  upon  to  contribute.** 

Ohio  statutes  which  authorize  a  municipal 
corporation  to  appropriate  property  for  the 
purpose  of  a  public  highway,  and  to  do  thia 
in  a  way  which  will  not  only  exempt  it  from 
the  duty  and  obligation  of  compensating  the 
owners  for  the  property  taken,  but  impose 
upon  them,  under  the  form  of  an  assessment 
by  the  foot  front,  the  burden  of  compensating 
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themselves  or  of  returning  to  the  city  all  u  due  process  of  law "  required  by  the  Federal 
they  may  be  entitled  to  receive  as  compensa-  Constitution.  Scott  v.  Toledo,  (1888)  36 
tion  for  their  property,  are  wanting  in  that       Fed.  Rep.  396. 

(5)  On  Property  Depreciated  by  the  Improvement.  —  Where  a  complainant 
can  show  that  the  city,  for  public  convenience,  has  cut  down  one  street  so  as  to 
deprive  him  of  the  beneficial  use  of  a  forty-foot  alleyway  designed  to  afford 
access  to  his  property,  and  that  the  deprivation  of  the  use  of  the  alley  depreciates 
the  value  of  his  property  so  that  it  is  of  less  value  with  the  street  improved 
than  it  would  have  been  without  the  improvement,  any  assessment  of  the  cost 
of  grading  the  street  against  such  property  would  be  a  deprivation  of  property 
without  due  process  of  law. 

While  v.  Tacoma,  (1901)  109  Fed.  Rep.  34. 

a 

(6)  Taxing  District  m  Legislative  Discretion.  —  The  legislature,  in  the 
exercise  of  its  power  of  taxation,  has  the  right  to  direct  the  whole  or  a  part  of 
the  expense  of  a  public  improvement,  such  as  the  laying  out,  grading,  or  repair- 
ing of  a  streef,  to  be  assessed  upon  the  owners  of  lands  benefited  thereby ;  and 
the  determination  of  the  territorial  district  which  should  be  taxed  for  a  local 
improvement  is  within  the  province  of  legislative  discretion. 

Spencer  v.  Merchant,  (1888)  125  U.  S.  356,  It  is  within  the  power  of  the  legislature 
wherein  the  court  said:  "  When  the  determi-  of  the  state  to  create  special  taxing  districts, 
nation  of  the  lands  to  be  benefited  is  in*  and  to  charge  the  cost  of  a  local  improve- 
trusted  to  commissioners,  the  owners  may  be  merit,  in  whole  or  in  part,  upon  the  property 
entitled  to  notice  and  hearing  upon  the  ques-  in  said  districts,  either  according  to  valua- 
tion .whether  their  lands  are  benefited  and  tion,  or  superficial  area,  or  frontage.  Web- 
how  much.  But  the  legislature  has  the  power  ster  v.  Fargo,  (1901)  181  U.  S.  395.  See 
to  determine,  by  the  statute  imposing  the  also  Cass  Farm  Co.  v.  Detroit,  (1901)  181 
tax,  what  lands,  which  might  be  benefited  by  U.  S.  396;  Detroit  v.  Parker,  (1901)  181  U. 
the  improvement,  are  in  fact  benefited ;  and  S.  399. 
if  it  does  so,  its  determination  is  conclusive 

upon  the  owners  and  the  courts,  and  the  A  charter  of  a  city  making  each  street  or 
owners  have  no  right  to  be  heard  upon  the  portion  of  a  street  improved  a  taxing  dis- 
question  whether  their  lands  are  benefited  or  trict,  by  requiring  the  total  cost  of  improve- 
not,  but  only  upon  the  validity  of  the  assess-  ments  on  each  street  or  portion  of  street 
ment,  and  its  apportionment  among  the  dif-  improved  to  be  ascertained,  and  one-third 
ferent  parcels  of  the  class  which  the  legisla-  thereof  to  be  assessed  on  the  property  of  abut- 
ture  has  conclusively  determined  to  be  bene-  ting  owners  in  proportion  to  their  frontage, 
fited.  In  determining  what  lands  are  bene-  and  providing  for  notice  of  the  assessment  to 
flted  by  the  improvement,  the  legislature  may  the  owners  and  an  opportunity  to  be  heard 
avail  itself  of  such  information  as  it  deems  and  resist  the  assessment,  does  not  deprive 
sufficient,  either  through  investigations  by  the  owner  of  his  property  without  due  process 
its  committees,  or  by  adopting  as  its  own  of  law.  Hilliard  v.  Asheville,  (1896)  118  N. 
the  estimates  or  conclusions  of  others,  whether  Car.  845. 
those  estimates  or  conclusions  previously  had 
or  had  not  any  legal  sanction." 

(7)  Assessments  According  to  Laws  Enacted  After  Improvements  Made.  — 
A  change  in  the  law  authorizing  the  method  of  making  assessments  on  property 
for  public  improvements,  enacted  after  improvements  have  been  made,  does 
not  deprive  an  owner  of  property  without  due  process  of  law,  though  the  change 
result  in  a  higher  assessment  than  could  have  been  made  under  the  old  law. 

Seattle  v.  Kelleher,  (1904)  195  U.  S.  356. 

(8)  New  Assessment  in  Lieu  of  Prior  Illegal  Assessment.  —  Where  a  special 

assessment  to  pay  for  a  particular  work  has  been  held  to  be  illegal,  no  violation 
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of  the  Constitution  of  the  United  States  arises  from  a  subsequent  authority 
given  to  make  a  new  special  assessment  to  pay  for  completed  work. 
Lombard  v.  West  Chicago  Park  Com'rs,  (1901)   181  U.  8.  42. 

(9)  Members  of  Assessing  Board  Owners  of  Property.  —  In  making  assess- 
ments upon  real  estate  for  street  improvements,  the  facts  that  all  the  members 
of  the  board  of  trustees  were  residents  of  the  town  and  taxpayers  therein,  and 
that  two  members  of  the  board  were  owners  of  lots  abutting  upon  the  improve- 
ment, and  assessed  therefor  at  the  same  rate  as  the  others,  do  not  result  in 
the  taking  of  property  without  due  process  of  law. 

Hibbefa  v.  Smith,  (1903)  191  U.  S.  310. 

(10)  Discrimination  Against  Nonresident  Owners.  —  A  state  statute,  mak- 
ing tax  bills  levied  to  pay  the  contract  price  for  local  improvements  a  lien  upon 
real  estate,  and  providing  that  if  a  majority  of  the  resident  owners  of  the 
property  liable  to  taxation  therefor  shall  file  with  the  city  clerk  a  protest  against 
such  improvements,  the  improvements  shall  not  be  made,  which  privilege  of 
protest  is  not  given  to  nonresident  owners,  is  not  such  a  discrinlination  against 
the  latter  as  to  constitute  a  deprivation  of  property  without  due  process  of  law. 

Field  v.  Barber  Asphalt  Paving  Co.,  (1904)  194  U.  S.  620. 

(11)  Validity  of  Bonds  Issued  to  Pay  Cost.  —  Township  bonds,  issued  to 
pay  the  cost  of  local  improvements,  are  not  invalid  though  the  statute  under 
which  they  were  issued  provided  for  an  assessment  tax  to  raise  the  money  to 
pay  the  bonds  in  such  a  manner  as  to  deprive  property  owners  of  property 
without  due  process  of  law.  The  power  to  issue  bonds,  and  the  mode  in  which 
the  township  should  raise  the  necessary  sums  to  pay  the  bonds  when  due,  as  well 
as  the  interest  accruing  thereon  from  time  to  time,  are  distinct  and  separable 
matters.  If  the  Act  under  which  the  bonds  were  issued  had  not  contained  any 
provision  whatever  for  an  assessment  to  raise  money  to  meet  them,  the  township 
could  not  repudiate  its  obligation  to  pay  the  bonds. 

Loeb  v.  Columbia  Tp.,  (1900)  179  U.  S.  489. 

(12)  Imposing  Personal  Liability.  —  A  statute  authorizing  an  assessment 
to  be  levied  upon  property  for  a  local  improvement,  and  imposing  upon  the  lot 
owner,  who  is  a  nonresident  of  the  state,  a  personal  liability  to  pay  such  assess- 
ment, is  a  statute  which  the  state  has  no  power  to  enact,  and  which  cannot,  there- 
fore, furnish  any  foundation  for  a  personal  claim  against  such  nonresident 

Dewey  t\  Des  Moines,  (1899)  173  U.  S.  202. 

(13)  Estoppel  of  Petitioners  to  Set  Up  Illegality.  —  An  illegal  assessment 
for  a  local  improvement  upon  land  cannot  be  set  up  as  a  taking  of  property 
without  due  process  of  law  when  the  work  was  done  and  the  assessment  made  at 
the  instance  and  request  of  the  plaintiffs  and  other  owners,  and  pursuant  to 
an  Act  (in  form,  at  least)  of  the  legislature  of  the  state,  and  in  strict  com- 
pliance with  its  provisions  and  with  the  petition  of  the  landowners;  there  is 
an  implied  contract  arising  from  such  facts  that  the  party  at  whose  request 
and  for  whose  benefit  the  work  has  been  done  will  pay  for  it  in  the  manner  pro- 
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vided  for  by  the  Act  under  which  the  work  was  done.  "  On  principles  of 
general  law,  we  are  satisfied  that  the  plaintiffs  are  not  in  a  position  to  assert 
the  unconstitutionality  of  the  Act  under  which  they  petitioned  that  proceedings 
should  be  taken,  and  that  the  assessment  should  be  made  in  accordance  with 
those  provisions." 

Shepard  v.  Barron,' (1904)  194  U.  S.  566. 

w.  Notice  and  Opportunity  to  Be  Heard —  (1)  In  General.  —  An  op- 
portunity to  be  heard  in  proceedings  for  taxation,  upon  such  notice  as  is  usual 
in  such  proceedings,  is  essential  to  due  process  of  law. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894) 
154  U.  S.  421.  See  also  Albany  City  Nat. 
Bank  v.  Maher,  (1882)  9  Fed.  Rep.  884; 
Heth  v.  Radford,  (1898)  96  Va.  272.  See 
generally  supra,  Notice  and  Opportunity  to 
Be  Heard)  p.  440. 


An  assessment  made  by  a  municipal  coun- 
cil without  notice  to,  or  an  opportunity  for 
hearing  by,  the  owners  of  the  property,  with 
the  right  to  enforce  its  collection  by  distrain- 
ing and  selling  their  property  without  resort- 
ing to  any  suit  which  would  give  them  op- 
portunity to  interpose  any  defense  either  to 
the  validity  or  the  amount  of  the  assessment, 
is  wanting  in  due  process  of  law,  even  if 
authorized  by  statute.  Scott  v.  Toledo, 
(1888)   36  Fed.  Rep.  392. 

Proceedings  before  a  county  auditor,  by 
which  an  assessment  is  entered  on  the  general 
tax  duplicate  against  the  taxpayer,  whether 
on  failure  of  the  taxpayer  to  make  a  return 
or  on  making  a  false  return,  with  a  penalty 
added  thereto,  without  notice  or  opportunity 
to  be  heard,  and  which  assessment  is  a  cloud 
upon  the  title  of  his  realty,  and  a  lien  upon 
his  property,  enforceable  by  distraint  and 
sale  of  goods  and  chattels  without  suit  in 
court,  are  not  "  due  process  of  law."  But  if 
merely  preliminary,  and  the  collection  of  the 
tax  cannot  be  enforced  except  by  suit  in 
court,  and  of  such  suit  the  taxpayer  has 
notice,  and  all  rights  to  contest  the  legality 
of  the  tax  assessed  are  open  to  him  as  a  de- 
fense in  such  suit,  such  proceedings  do  not 
deprive  the  taxpayer  of  his  property  without 
due  process  of  law,  for  the  opportunity  to 
contest  the  tax,  and  defend  against  its  legality 
in  the  suit  brought  to  enforce  payment,  with 
no  other  remedies  to  be  applied,  would  give 
him  his  "day  in  court."  Meyers  v.  Shields, 
( 1894)  61  Fed.  Rep.  721,  wherein  the  court 
said :  "  It  is  not  '  due  process  of  law '  to 
enter  on  the  tax  duplicate,  without  notice  or 
trial,  what  amounts  in  legal  effect  to  a  judg- 
ment against  the  taxpayer,  enforceable  by 
distraint  and  sale  of  his  goods  and  chattels, 
and  afterwards  make  it '  due  process,'  because 
it  may  become  possible  for  the  taxpayer  to 


interpose  a  defense,  provided  the  collecting 
officer  elects  to  bring  a  suit  to  enforce  the 
collection  when  the  more  summary  remedies 
have  proven  unaviling."  See  also  Brinkerhoff 
v.  Brumfield,  (1899)  94  Fed.  Rep.  422. 

Notice  of  action  of  equalization  board.— 
An  assessment  by  a  state  board  of  equaliza- 
tion under  a  section  of  the  California  consti- 
tution, providing  that  "the  franchise,  road- 
way, road-bed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county 
in  this  state  shall  be  assessed  by  the  state 
board  of  equalization  at  their  actual  value, 
and  the  same  shall  be  apportioned  to  the 
counties,  cities  and  counties,  cities,  towns, 
townships,  and  districts  in  which  such  rail- 
roads are  located,  in  proportion  to  the  number 
of  miles  of  roadway  laid  in  such  counties, 
cities  and  counties,  cities,  towns,  townships, 
and  districts,"  is  without  due  process  of  law, 
there  being  no  provision  of  law  giving  to  the 
company  notice  of  the  action  of  the  state 
board,  and  an  opportunity  to  be  heard  re- 
specting it.  The  presentation  to  the  state 
board  by  a  corporation  of  a  statement  of  its 
property  and  of  its  value,  which  it  is  re- 
quired to  furnish,  is  not  the  equivalent  to  a 
notice  of  the  assessment  made  and  of  an  op- 
portunity to  be  heard  thereon.  It  is  a  pre- 
liminary proceeding,  and  until  the  assessment 
the  corporation  cannot  know  whether  it  will 
have  good  cause  of  complaint.  The  presenta- 
tion of  the  statement  can  no  more  supersede 
the  necessity  of  allowing  a  subsequent  hear- 
ing of  the  owners,  than  the  filing  of  a  com- 
plaint in  court  can  dispense  with  the  right  of 
the  suitor  and  his  contestant  to  be  there 
heard.  Railroad  Tax  Cases,  (1882)  13  Fed. 
Rep.  750.  See  also  Sonoma  County  Tax  Case, 
(1882)   13  Fed.  Rep.  789. 

The  establishment  of  a  drainage  district, 
involving  the  levying  and  assessment  of  a 
special  tax,  without  giving  the  interested 
party  notice  and  an  opportunity  to  be  heard 
in  court,  is  no  deprivation  of  property  with- 
out due  process  of  law.  St.  Louis  South- 
western R.  Co.  v.  Grayson,  (1904)  72  Ark. 
119. 


The  Taxation  of  Property  of  Shareholders  is  not  without  due  process  of  law  when 
the  statute  defines  the  time  when  the  bank  shall  make  its  report  to  the  auditor- 
general,  and  specifically  directs  him  to  hear  any  stockholder  who  may  desire 
to  be  heard. 

Oltf  Volume  IX. 


9m  frimi  eft**. 


CONSTITUTION. 


Amemdawnt  ZXT.f  mi.  1. 


Merchants',    etc.,    Bank 
(1897)   167  U.  S.  466. 


t>.    Pennsylvania, 


A  state  statute  does  not  deprive  a  non- 
resident stockholder  of  property  without  due 
process  of  law,  because  of  the  omission  to  re- 
quire directly  the  giving  of  notice  of  assess- 
ments for  taxation  on  his  stock,  and  oppor- 
tunity for  contest  by  him  as  to  the  correct- 
ness of  the  valuation  fixed  by  the  taxing  offi- 
cers, but  constitutes  the  corporation  the  agent 
of  the  stockholders,  to  receive  notice  and  to 
represent  them  in  proceedings  for  the  cor- 
rection of  an  assessment.    Corry  v.  Baltimore, 


(1005)  196  U.  8.  478,  in  which  case  the  court 
said :  •*  The  possibility  that  the  state  taxing 
officials  may  abuse  their  power  and  fix  an 
arbitrary  and  unjust  valuation  of  the  shares, 
and  that  the  officers  of  the  corporation  may 
be  recreant  in  the  performance  of  the  duty 
to  contest  such  assessments,  does  not  militate 
against  the  existence  of  the  power  to  require 
the  numerous  stockholders  of  a  corporation 
chartered  by  the  state,  particularly  those 
resident  without  the  state,  to  be  represented 
in  'proceedings  before  the  taxing  officials 
through  the  agency  of  the  corporation." 


(2)  In  Assessments  for  Public  Improvements  —  (a)  in  General.  —  In  making 

an  assessment  upon  real  estate  for  street  improvements,  due  process  of  law  is 

afforded  where  there  is  opportunity  to  be  heard  before  the  body  which  is  to 

make  the  assessment,  and  the  legislature  of  a  state  may  provide  that  such  hearing 

shall  be  conclusive  so  far  as  the  Federal  Constitution  is  concerned. 

deny  due   process  of   law.     Montgomery  v. 
Birdsong,  (1899)  126  Ala.  632. 


Hibben  v.  Smith,  (1903)  191  U.  S.  322. 
See  also  Garvin  v.  Daussman,  ( 1887)  114  Ind. 
429;  Ulman  v.  Baltimore,  (1890)  72  Md.  587; 
Anderson  v.  Cincinnati,  (1890)  10  Ohio  Dec. 
(Reprint)  794,  23  Cine.  L.  Bui.  430. 

Opportunity  to  be  heard  essential.  — 
Special  assessments  made  by  a  municipal 
board  when  the  owner  has  had  no  notice  of, 
nor  opportunity  to  be  heard  in  relation  to 
them,  are  wanting  in  "  due  process  of  law," 
and  may  be  enjoined.  Murdock  v.  Cincinnati, 
(1889)  39  Fed.  Rep.  891. 

In  a  special  assessment  for  public  improve- 
ments, owners  of  property  are  entitled  to 
notice  and  an  opportunity  to  be  heard  in  re- 
spect thereto,  in  order  to  give  it  validity  or 
make  the  proceeding  conform  to  due  process 
of  law.  Scott  v.  Toledo,  (1888)  36  Fed.  Rep. 
392. 

A  section  of  a  city  charter  giving  the  city 
council  power  to  provide  means  for  the  im- 
provement of  the  streets  and  sidewalks,  and 
to  that  end  to  pass  by-laws  and  ordinances 
assessing  the  property  to  be  benefited  by  such 
improvements  "  for  such  amounts  as  may  be 
fair  and  reasonable,"  not  to  exceed,  as  against 
any  particular  owner,  one-fourth  of  the  cost 
of  the  entire  work  fronting  his  premises,  or 
ten  dollars  per  front  foot  of  his  property,  and 
providing  that  the  city  court  shall  have  power, 
upon  complaint  of  the  owner  as  to  the  assess- 
ment of  his  property,  to  "  correct  the  errors 
and  supply  omissions"  therein,  and  further 
providing  that  property  shall  not  be  sold  for 
such  improvements  until  the  city  court  in 
equity  shall  have  so  decreed,  after  an  op- 
portunity to  the  owners  to  show  cause  why 
such  a  decree  should  not  be  entered,  does  not 


Under  certain  California  statutes  every 
owner  of  a  lot  or  tract  of  land  liable  to  be 
assessed  for  a  street  improvement,  who,  after 
the  first  publication  of  the  resolution  by  the 
city  council  of  intention  to  do  the  work,  shall 
feel  aggrieved, ,  or  who  shall  have  objections 
to  any  of  the  subsequent  proceedings  of  the 
council  in  relation  to  the  performance  of  the 
work  mentioned  in  the  notice  of  intention, 
was  authorized  to  file  with  the  clerk  a  peti- 
tion of  remonstrance,  wherein  he  was  re- 
?[uired  to  state  in  what  respect  he  should 
eel  aggrieved,  or  the  proceedings  to  which 
he  objected.  Such  petition  was  authorised 
to  be  filed  at  any  time  after  the  publicatipn 
of  the  notice  of  intention  to  do  the  work, 
and  before  the  issuance  of  the  assessment; 
and  the  council  was  by  the  statute  required 
to  pass  upon  the  remonstrance,  and  its  de- 
cision in  respect  to  the  matter  was  thereby 
made  final  and  conclusive.  The  power  thus 
conferred  by  the  statute  upon  the  council 
included  not  only  the  power  to  correct  any 
and  every  error  committed  as  against  the 
complaining  lot  or  land  owner,  but  the  power 
to  stop  and  abandon  the  proceedings,  if  such 
action  should  be  deemed  necessary  for  the 
proper  protection  of  the  rights  of  the  com- 
plaining party.  It  was  held  that  the  statute 
afforded  a  property  owner  ample  opportunity 
for  the  correction  of  any  error  or  injustice 
done  him  in  the  matter  of  an  assessment,  by 
seasonable  application  to  the  city  council,  to 
which  he  should  have  resorted,  and,  that  being 
so,  that  a  court  of  equity  should  afford  him 
no  relief.  Brown  v.  Dram,  (1901)  112  Fed. 
Rep.  590. 

(b)  On  Question  of  Benefits.  — ■  A  municipal  charter,  which  provides  for  the 
apportionment  of  the  cost  of  improvements  by  providing  that  "each  lot  or 
part  thereof  within  the  limits  of  the  proposed  street  improvement  abutting 
upon  the  street,  shall  be  liable  for  the  full  cost  of  making  the  improvement 
upon  one-half  of  the  street  in  front  and  abutting  upon  it,  and  also  for  the  pro- 
portionate share  of  improving  the  intersections  of  two  streets,"  does  not  result 
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in  a  deprivation  of  property  without  due  process  of  law  when  the  charter  gives 
a  hearing  on  the  question  of  benefits  to  the  property  owner  before  the  formation 
of  the  district  to  be  improved. 

King  v.  Portland,    (1902)    184  U.  S.  66,  There  is  a  distinction  between  a  tax  or 

wherein  the  court  said  that  where  a  municipal  assessment  which  calls  for  no  inquiry  nor 

charter  gives  a  hearing  on  the  question  of  for  anything  in  the  nature  of  judicial  exami- 

benefits   to   the   property   owner   before  the  nation  before  levy  and  collection,  and  a  tax 

formation  of  the  district  to  be  improved,  and  or  assessment  imposed  upon  property  accord- 

the  council  takes  into  consideration  whether  ing  to  its  value,  the  special  benefits  resulting 

property  would  be  benefited  by  improvements  thereto  to  be  ascertained  by  assessors  or  other 

in  an  amount  greater  then  the  cost  of  the  officials   upon   inquiry  or  evidence.     In   the 

improvement  as  assessed,  every  requirement  former  class  of  cases  it  is  suggested  that,  as 

of  due  process  of  law  has  been  satisfied.  notice  would  be  of  no  service  to  the  indi- 
vidual, and  no  hearing  could  change  the  re* 

In  respect  to  taxes  and  assessments,  the  rule  8Uit,  as  in  taxes  for  licenses  and  the  exercise 

is  that  a  law  authorizing  the  imposition  of  a  of  franchises,  such  notice  or  an  opportunity 

tax  or  assessment  upon  property  according  to  to  be  heard  may  be  dispensed  with;  but  that 

its  value,  or  to  benefits  received,  does  not  in-  in  the  latter  class  of  taxes  and  assessments, 

fringe    that    provision    of    the    Fourteenth  ba8ed  upon  valuea  or  benefits  which  involve 

Amendment  to  the  Constitution  of  the  United  inquiry,  notice  or  an  opportunity  for  hearing 

States  which  declares  that  no  state  shall  de-  is  essential,  to  render  the  proceeding  valid, 

prive  any   person   of   property   without  due  Scott  v.  Toledo,   (1888)   36  Fed.  Rep.  302. 

process  of  law,  if  the  owner  has  an  oppor-  , 

tunitv  to  question  the  validity  or  the  amount  A  Pennsylvania  statute  providing  for  the 

of  it  either  before  that  amount  is  determined,  assessment  of  the  costs  of  paving  against  the 

or  in  subsequent  proceedings  for  its  collection.  abutting  owner  in  proportion  to  frontage,  is 

Brown  v.  Drain,  ( 1901 )  112  Fed.  Rep.  689.  not  in  violation  of  the  Fourteenth  Amend- 
ment  in   that  it  contains  no  provision  for 

A  law  providing  for  street  improvements  judicially  ascertaining  the  special  benefits  con- 

which  gives  the  abutting  owners  the  right  to  ferred,  or  for  notice  to  the  property  owners 

be  heard  before  a  tribunal  In  duty  bound  to  of  the  time  and  place  where  they  can  be 

adjust  all  questioned  assessments  to  the  basis  heard  as  to  the  amount  of  special  benefits  be- 

of  actual  special  benefits  received  by  the  im-  fore  the  assessment  is  made.    Harrisburg  v. 

provements   is   not   invalid   as  denying  due  McPherran,  (1900)  14  Pa.  Super.  Ct.  473,  af- 

process   of   law.     Taylor  v.   Crawfordsville,  firmed  (1901)  200  Pa.  St.  348;  Harrisburg  v. 

(1900)    155  Ind.  403;  Adams  v.  Shelbyville,  Funk,  (1900)  14  Pa.  Super.  Ct.  495,  affirmed 

(1900)   154  Ind.  467.  (1901)  200  Pa.  St.  348. 

Creation  of  Taxing  District  by  Statute.  —  If  the  state  constitution  does  not  prohibit, 
the  legislature  may  create  a  new  taxing  district,  determine  what  territory  shall 
belong  to  such  district,  and  what  property  shall  be  considered  as  benefited  by 
a  proposed  improvement.  And  in  so  doing  it  is  not  compelled  to  give  notice 
to  the  parties  resident  within  the  territory,  or  permit  a  hearing  before  itself, 
one  of  its  committees,  or  any  other  tribunal,  as  to  the  question  whether  the 
property  so  included  within  the  taxing  district  is  in  fact  benefited, 

Williams  v.  Eggieston,  (1898)  170  U.  S.  311. 

(3)  Judicial  Proceeding  Not  Essential  —  In  the  matter  of  taxation  "  due 
process  of  law"  does  not  mean  by  a  judicial  proceeding.  The  nation  from 
whom  we  inherit  the  phrase  "  due  process  of  law  "  has  never  relied  upon  the 
courts  of  justice  for  the  collection  of  her  taxes,  though  she  passed  through  a 
successful  revolution  in  resistance  to  unlawful  taxation. 

McMillen  v.  Anderson,  (1877)  95  U.  S.  41*. 

In  Assessments  for  tooal  Improvements. —  A  state  statute  which  directs  municipali- 
ties to  assess  the  whole  expense  of  paving  any  highway  therein  upon  the  lands 
abutting  upon  the  highway  so  improved,  in  proportion  to  the  feet  frontage  of 
such  lands,  without  providing  for  a  judicial  inquiry  into  the  value  of  such  lands 
and  the  benefits  actually  to  accrue  to  them  by  the  proposed  improvement,  is  not 
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unconstitutional  in  the  absence  of  considerations  of  peculiar  and  extraordinary 
hardships  amounting  to  actual  confiscation  of  private  property  to  public  use. 
Tonawanda  v.  Lyon,  (1901)  181  U.  6.  391. 

(4)  Opportunity  to  Be  Heard  at  Some  Stage  of  Proceedings.  —  If  a  tax- 
payer be  given  an  opportunity  to  test  the  validity  of  the  tax  at  any  time  before 
it  is  made  final,  whether  the  proceedings  for  review  take  place  before  a  board 
having  a  guosi-judicial  character,  or  before  a  tribunal  provided  by  the  state  for 
the  purpose  of  determining  such  questions,  due  process  of  law  is  not  denied. 

the  greater  part  of  the  land,  and  all  such 
persons  have  also  opportunity  by  public  notiee 
to  be  heard  before  the  court  on  the  commis- 
sioners' report  of  the  expense  of  the  work, 
and  of  the  lands  which  in  their  judgment 
ought  to  contribute,  and  on  any  error  in  law 
or  in  the  principles  of  assessment.  VVurts  r. 
Hoagland,  (1885)  114  U.  S.  614.  See  also 
Hagar  r.  Reclamation  Dist.  No.  108,  (1884) 
111  U.  S.  702. 

Opportunity  to  contest '  assessments  for 
drainage  ditches.  — A  statute  of  Washington 
providing  for  the  payment  of  expenses  there- 
tofore incurred  in  the  construction  of  ditches, 
is  not  subject  to  the  objection  that  it  de- 
prives the  landowner  of  property  without  due 
process  of  law,  in  violation  of  the  Fourteenth 
Amendment,  because  no  provision  is  made  in 
the  Act 'in  positive  terms  for  contesting  the 
assessments  imposed  by  the  county  commis- 
sioners, since  the  Act  itself  provides  that  in  a 
suit  to  enforce  the  lien  the  property  owner 
might  set  up  any  matter  respecting  the 
amount  or  legality  of  the  assessment,  and  in 
addition  an  ample  remedy  for  reviewing  the 
proceedings  of  the  board  of  commissioners  Is 
provided  by  writ  of  certiorari,  under  the  gen- 
eral laws  of  the  state.  State  v.  Henry,  ( 1902) 
28  Wash.  38. 


Hodge  v.  Muscatine  County,  (1005)  106  U. 
S.281. 

In  matters  of  taxation,  it  is  sufficient  that 
the  party  assessed  should  have  an  opportunity 
to  be  heard,  either  before  a  judicial  tribunal, 
or  before  a  board  of  assessment,  at  some  stage 
of  the  proceedings.  Pittsburgh,  etc.,  R.  Co. 
v.  Board  of  Public  Works,  (1898)  172  U. 
S.45. 

A  law  authorizing  the  imposition  of  a  tax 
or  assessment  upon  property  according  to  its 
value,  does  not  infringe  this  provision  if  the 
owner  has  an  opportunity  to  question  the 
validity  or  the  amount'  of  it,  either  before  that 
amount  is  determined  or  in  subsequent  pro- 
ceedings for  its  collection.  Winona,  etc.,  Land 
Go.  v.  Minnesota,  (1805)  150  U.  S.  537. 

General  laws  for  the  drainage  of  large 
tracts  of  swamp  and  low  lands,  upon  pro- 
ceedings instituted  by  some  of  the  proprietors 
of  the  land  to  compel  all  to  contribute  to  the 
expense  of  their  drainage,  do  not  deprive  the 
owners  of  their  property  without  due  process 
of  law,  when  all  persons  interested  have  op- 
portunity by  public  notice  to  object  to  the 
appointment  of  commissioners  to  execute  that 
plan,  and  no  commissioners  can  be  appointed 
against  the  remonstrance  of  the  owners  of 


Bight  te  Injunction  te  Stay  Collection  Boeognised  by  Statute.  —  Due  process  of  law  is 
not  denied  when  the  statute  relating  to  taxation  recognizes  the  right  to  an 
injunction  and  regulates  the  proceedings  when  issued  to  stay  the  collection 
of  taxes,  and  requires  the  judge  granting  the  injunction  to  take  security  of 
the  applicant 


McMillan  v.  Anderson,  05  U.  S.  42,  wherein 
the  court  said :  "  It  can  hardly  be  necessary 
to  answer  an  argument  which  excludes  from 
the  definition  of  due  process  of  law  all  that 
numerous  class  of  remedies  in  which,  by  the 
rules  of  the  court  or  by  legislative  provisions, 
a  party  invoking  the  powers  of  a  court  of  jus- 
tice is  required  to  give  that  security  which  is 
necessary  to  prevent  its  process  from  being 
used  to  work  gross  injustice  to  another.'* 

Even  if  notice  is  not  required  to  be  given 
to  a  taxpayer  before  an  assessment  is  made, 
there  is  nevertheless  due  process  of  law  when 
a    statute    provides    that    "courts    of    com- 


mon pleas  and  superior  courts  shall  have 
jurisdiction  to  enjoin  the  illegal  levy  of  taxes 
and  assessments,  or  the  collection  of  either, 
and  of  actions  to  recover  back  such  taxes  or 
assessments  as  have  been  collected,  without 
regard  to  the  amount  thereof,  but  no  recovery 
shall  be  had  unless  the  action  be  brought 
within  one  year  after  the  taxes  or  assessments 
are  collected."  Ample  means  are  thus  pro- 
vided for  a  judicial  determination  of  every 
question  touching  the  validity  or  legality  of 
the  listing  or  valuation  of  property,  and  the 
levying  of  taxes  thereon,  before  the  taxes  are 
collected.  Oakamp  v.  Lewis,  (1000)  103  Fed. 
Rep.  006. 


(5)  Mode  of  Confirming  or  Contesting  Tax.  —  The  power  to  tax  belongs 
exclusively  to  the  legislative  branch  of  the  government,  and  when  the  law  pro* 
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vides  for  a  mode  of  confirming  or  contesting  the  charge  imposed,  with  such 
notice  to  the  person  as  is  appropriate  to  the  nature  of  the  case,  the  assessment 
cannot  be  said  to  deprive  the  owner  of  his  property  without  due  process  of  law. 
Palmer  v.  McMahon,  (1890)  133  U.  S.  669. 

(6)  By  Board  of  Revision.  —  The  imposition  of  taxes  is  in  its  nature  ad- 
ministrative and  not  judicial,  but  assessors  exercise  quasi- judicial  powers  in 
arriving  at  the  value,  and  opportunity  to  be  heard  should  be  and  is  given  under 
all  just  systems  of  taxation  according  to  value.  It  is  enough,  however,  if  the 
law  provides  for  a  board  of  revision  authorized  to  hear  complaints  respecting 
the  justice  of  the  assessment,  and  prescribed  the  time  during  which  and  the 
place  where  sudh  complaints  may  be  made. 


Palmer  v.  McMahon,  (1890)  133  U.  S.  669. 

Proceedings  for  reassessment  —  A  state 
statute  providing  that  upon  complaint  that  a 
considerable  amount  of  property  had  been 
grossly  undervalued  by  the  assessor  or  other 
county  officials,  the  governor  may  appoint  a 
competent  person  to  examine  and  report,  and 
if  he  find  undervalued  property  to  prepare  a 
list  in  duplicate  showing  the  character,  loca- 
tion, ownership,  and  valuation,  one  of  which 
lists  shall  be  filed  with  the  county  auditor, 
for  the  entry  of  the  list  on  the  assessment 

(7)  Sufficiency  of  Notice  —  (a)  In  General.  —  The  process  of  taxation  does 
not  require  the  same  kind  of  notice  as  is  required  in  a  suit  at  law,  or  even  in 
proceedings  for  taking  private  property  under  the  power  of  eminent  domain. 
It  involves  no  violation  of  due  process  of  law,  when  it  is  executed  according  to 
customary  forms  and  established  usages,  or  in  subordination  to  the  principles 
which  underlie  them. 


books  by  the  auditor,  for  the  assessment  of 
property  at  its  corresponding  value,  and  for 
proceedings  by  the  county  auditor  as  under 
the  general  law,  is  not  a  deprivation  of  prop- 
erty without  due  process  of  law.  When  op- 
portunity to  be  heard  during  the  proceedings 
for  the  reassessment  or  any  defense  of  an 
action  for  the  collection  of  taxes  is  given, 
it  is  not  necessary  that  there  shall  be  a  hear- 
ing before  the  governor  can  act  upon  the 
complaint.  Weyerhaueser  v.  Minnesota, 
(1900)   176  U.  S.  554. 


Bell's  Gap  R.  Co.  v.  Pennsylvania,  (1890) 
134  U.  S.  239. 

"  Exactly  what  due  process  of  law  requires 
in  the  assessment  ana  collection  of  general 
taxes  has  never  yet  been  decided  by  this  court, 
although  we  have  had  frequent  occasion  to 
hold  that,  in  proceedings  for  the  condemna- 
tion of  land  under  the  laws  of  eminent  do- 
main, or  for  the  imposition  of  special  taxes 
for  local  improvements,  notice  to  the  owner 
at  some  stage  of  the  proceedings,  as  well  as 
an  opportunity  to  defend,  is  essential.  *  *  #  . 
But  laws  for  the  assessment  and  collection  of 
general  taxes  stand  upon  a  somewhat  dif- 
ferent footing  and  are  construed  with  the 
utmost  liberality,  sometimes  even  to  the  ex- 
tent of  holding  that  no  notice  whatever  is 
necessary."  Turpin  v.  Lemon,  ( 1902)  187  U. 
8.  57. 

"Where  the  state  seeks  directly  or  by 
authorization  to  others  to  sell  land  for  taxes 
upon  proceedings  to  enforce  a  lien  for  the 
payment  thereof,  it  may  proceed  directly 
•gainst  the  land  within  the  jurisdiction  of 
the  court,  and  a  notice  which  permits  all  in- 
terested, who  are  'so  minded/  to  ascertain 
that  it  is  to  be  subjected  to  sale  to  answer 
fer   taxes,    and;   V>   •PPear   **4   °*   h****' 


whether  to  be  found  within  the  jurisdiction 
or  not,  is  due  process  of  law  within  the  Four- 
teenth Amendment  to  the  Constitution." 
Leigh  r.  Green,  (1904)  193  U.  S.  92.      * 

The  assessment  for  taxation  of  railroad 
properties  by  railroad  commissioners  is  not 
a  denial  of  due  process  of  law.  Owensboro, 
etc.,  R.  Co.  v.  Daviess  County,  (Ky.  1887)  3 
S.  W.  Rep.  164;  Clark  County  Ct.  v.  E.,  etc., 
R.  Co.,  (1886)  7  Ky.  L.  Rep.  761. 

A  private  sale  of  lands  for  taxes  without 
notice  to  the  owner  other  than  the  original 
notice  of  the  public  sale  and  the  forfeiture 
following  the  offer  at  public  sale,  does  not 
deny  the  owner  due  process  of  law.  Newton 
v.  Roper,  (1898)   150  Ind.  630. 

Ten  days9  notice  to  pay  license.  — A  stat- 
ute does  not  deny  "  due  process  of  law  "  which 
enacts  that  when  any  person  shall  fail  or 
refuse  to  pay  his  license  tax,  the  collector 
shall  give  ten  days'  written  or  printed  notice 
to  the  delinquent  requiring  its  payment;  and 
the^  manner  of  giving  this  notice  is  fully  pre- 
scribed. If  at  the  expiration  of  this  time  the 
license  "be  not  fully  paid,  the  tax  collector 
may,  without  judicial  formality,  proceed  to 
seize  and  sell,  after  ten  days1  advertisement, 
the  property"  of  the  delinquent,  or  so  much 
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as  may  be  necessary  to  pay  the  tax  and  costs. 
McMillen  v.  Anderson,  (1877)  95  U.  8.  41. 

Proceedings  in  organisation  of  irrigation, 
district  —  The  fact  that  a  section  of  a  stat- 
ute, authorizing  the  organization  of  irrigating 
districts  and  the  sale  of  bonds  therefor,  makes 
provision  for  testing  the  legality  of  proceed- 
ings had  thereunder  by  permitting  the  insti- 
tution of  a  special  proceeding  by  the  board  of 
directors  of  the  irrigation  district,  without 
the  requirement  of  personal  service  upon  the 
property  owners  affected,  would  have  no  bear- 


ing upon  the  question  whether  the  proceedings 
had  for  the  organization  of  the  district,  or 
the  issuance  of  bonds,  were  without  due 
process  of  law,  as  secured  by  the  Federal  Con- 
stitution, but  that  objection  would  apply  only 
to  the  judgment  rendered  in  the  special  pro- 
ceedings, and  would  not  thereby  affect  the 
constitutionality  of  the  whole  Act.  Kinkade 
v.  Witherop,  (1002)  20  Wash.  10. 

The  Fourteenth  Amendment  is  inapplica- 
ble to  tax  proceeding  cases.  German  Sav., 
etc.,  Boc.  v.  Ramish,  (1002)   138  Cal.  120. 

(b)  In  Assessments  for  Public  Improvements.  —  Due  process  of  law  does  not  require 

notice  in  the  assessment  of  poll  taxes,  license  taxes,  and  general  specific  taxes 

on  things  or  persons  or  occupations. .  So,  also,  if  taxes  are  imposed  in  the  shape 

of  licenses  for  privileges  such  as  those  on  foreign  corporations  for  doing  business 

in  a  state,  or  on  domestic  corporations  for  franchises,  there  is  no  necessity  for 

notice  or  hearing.     But  where  a  tax  is  levied  on  property,  not  specifically,  but 

according  to  its  value,  to  be  asoertained  by  assessors  appointed  for  that  purpose 

upon  such  evidence  as  they  may  obtain,  a  different  principle  comes  in;  the  law 

in  prescribing  the  time  when  complaints  respecting  the  justice  of  the  assessment 

will  be  heard  gives  all  the  .notice  required,  and  the  proceeding  by  which  the 

valuation  is  determined,  though  it  may  follow,  if  the  tax  be  not  paid,  by  the 

sale  of  the  delinquent  property,  is  due  process  of  law. 

tions  imposed  by  constitutional  provisions, 
and  the  power  to  prescribe  the  mode  of  its 
exercise  is,  except  as  restricted,  subject  to 
the  legislative  discretion  of  the  council."  Af- 
firming (1888)  16  Oregon  460. 


Hagar  v.  Reclamation  Dist.  No.  108,  (1884) 
111  U.  8.  700,  affirming  Reclamation  Dist. 
No.  108  v.  Hagar,  (1880)  4  Fed.  Rep.  366. 

Notwithstanding  the  doubt  arising  from 
the  lack  of  express  provision  for  notice  in  an 
ordinance  providing  for  the  construction  of  a 
sewer,  the  court  said  that  it  could  not  be 
held,  in  view  of  the  notice  which  was  given, 
of  the  construction  placed  upon  this  ordi- 
nance by  the  council  thereafter,  and  of  the 
approval  by  the  Supreme  Court  of  the  pro- 
.  oeedings  as  in  conformity  to  the  laws  of  the 
state,,  that  the  provisions  of  the  Federal  Con- 
stitution, requiring  due  process  of  law,  had 
been  violated.  Paulsen  v.  Portland,  (1893) 
149  U.  S.  42,  wherein  the  court  said:  "  While 
not  questioning  that  notice  to  the  taxpayer 
in  some  form  must  be  given  before  an  assess- 
ment for  the  construction  of  a  sewer  can  be 
sustained,  as  in  any  other  demand  upon  the 
individual  for  a  portion  of  his  property,  we 
do  not  think  it  essential  to  the  validity  of  a 
section  in  the  charter  of  a  city  granting  power 
to  construct  sewers  that  there  should  in  terms 
be  expressed  either  the  necessity  for  or  the 
time  or  manner  of  notice.  The  city  is  a 
miniature  state,  the  council  is  its  legislature, 
the  charter  is  its  constitution;  and  it  is 
enough  if,  in  that,  the  power  is  granted  in 
general  terms,  for  when  granted,  it  must 
necessarily  be  exercised  subject  to  all  limita- 


The  interest  of  neighboring  property 
owners,  who  may  possibly  thereafter  be  as- 
sessed for  the  benefit  to  their  property  ac- 
cruing from  opening  a  street,  is  too  remote 
and  indeterminate  to  require  notice  to  them 
of  the  taking  of  lands  for  such  improvement, 
in  which  they  have  no  direct  interest.  Good- 
rich v.  Detroit,  (1902)  184  U.  S.  437. 

When  notice  not  required.  —  In  making  an 
assessment  on  property  for  improvement,  it 
has  not  been  made  without  "due  process  of 
law  "  for  failing  to  give  notice  of  the  assert* 
ment  when  the  statute  provides  that  the  city 
council  may  not  act  except  upon  the  petition 
of  the  majority  of  the  property  holders  or 
the  recommendation  of  the  board  of  health; 
it  acts  only  by  ordinance,  and  the  contract  can 
only  be  let  on  advertisement;  and  the  tax 
is  levied  upon  the  property  in  the  district 
according  to  the  area,  ignoring  all  improve- 
ments upon  itx  and  not  according  to  the  value 
of  the  property.  As  the  apportionment  of  the 
taxation  is  a  mere  mathematical  calculation, 
it  is  one  of  those  things  as  to  which  no  notice 
can  be  made  because  no  notice  can  be  of  value. 
Gillette  c.  Denver,  (1884)  21  Fed.  Rep.  823. 


(o)  Hotiee  by  Statute.  —  Proceedings  to  raise  the  public  revenue  by  levying  and 
collecting  taxes  are  not  necessarily  judicial,  and  due  process  of  law,  as  applied 
to  that  subject,  does  not  imply  or  require  the  right  to  such  notice  and  hearing 
as  are  considered  to  be  essential  to  the  validity  of  the  proceedings  and  judgments 
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of  judicial  tribunals.     Notice  by  statute  is  generally  the  only  notice  given,  and 
that  is  sufficient. 


Kentucky  R.  Tax  Cases,  (1885)  115  U.  8. 
331. 

Notice  of  some  kind  in  tax  proceedings  is 
necessary  to  due  process.  It  need  not  be  a 
personal  citation,  but  is  sufficient  if  it  be 
given  by  a  law  designating  the  time  and  place 
where  parties  may  contest  the  justice  of  the 
valuation.  Generally  only  a  statutory  notice 
is  given,  and  the  state  may  designate  the 
kind  of  notice  and  the  manner  in  which  it 
shall  be  given,  which  will  call  the  attention 
of  the  parties  to  the  subject,  and  inform 
them  when  and  where  they  will  be  permitted 
to  expose  any  alleged  wrong  in  the  valuation 
of  which  they  may  complain.  Santa  Clara 
County  v.  Southern  Pac.  R.  Co.,  (1883)  18 
Fed.  Rep.  410,  affirmed  on  other  grounds 
(1886)   118  U.  S.  394. 

Due  process  of  law  in  a  tax  proceeding  is 
deemed  to  be  pursued,  when,  after  the  assess- 
ment is  made  by  the  assessing  officers  upon 
such  information  as  they  may  obtain,  the 
owner  is  allowed  a  reasonable  opportunity, 
at  the  time  and  place  to  be  designated,  to  be 
heard  respecting  the  correctness  of  the  assess- 
ment, and  to  show  any  errors  in  the  valuation 
committed  by  the  officers.  Notice  to  him  will 
be  deemed  sufficient,  if  the  time  and  place 
of  hearing  be  designated  by  statute.  But 
whatever  the  character  of  the  proceeding, 
whether  judicial  or  administrative,  summary 
or  protracted,  and  whether  it  takes  property 
directly,  or  creates  a  charge  or  liability  which 
may  be  the  basis  of  taking  it,  the  law  directing 
the  proceeding  must  provide  for  some  kinjd 
of  notice,  and  offer  to  the  owner  an  oppor- 
tunity to  be  heard,  or  the  proceeding  will 
want  the  essential  ingredient  of  due  process 
of  law.  Railroad  Tax  Cases,  (1882)  13  Fed. 
Rep.  752. 


Notice  of  meeting  of  board  of  equalization 
unnecessary.  —  Where  the  time  of  the  meet- 
ing of  a  board  for  the  equalization  of  taxes 
is  fixed  by  statute,  all  persons  must  take 
notice  of  such  time;  and  the  action  of  the 
board  of  equalization,  in  raising  the  assessed 
value  of  the  property  of  an  individual  above 
the  return  made  to  the  board  by  the  assessor, 
does  not  require  that  notice  shall  be  given 
to  the  taxpayer,  to  make  such  action  valid; 
and  the  want  of  notice  to  an  individual  tax- 
payer is  not  in  violation  of  Article  XIV.  of 
the  amendments  of  the  Constitution  of  the 
United  States,  which  forbids  the  deprivation 
of  any  person  of  life,  liberty,  or  property 
without  due  process  of  law.  Streight  v.  Dur- 
ham, (1900)   lOOkla.  361. 

Statute  fixes  amount  of  tax  on  market 
value.  —  In  an  assessment  for  taxation 
against  national  banks,  where  the  assessor 
performs  no  judicial  act,  but  the  assessment 
made  by  him  is  upon  the  market  value  of 
the  stock  as  reported  to  him  by  the  bank, 
and  the  Act  fixes  the  amount  of  the  tax, 
further  notice  to  the  taxpayer  of  the  assess- 
ment is  not  required.  People's  Nat.  Bank  t?. 
Marye,  (1901)  107  Fed.  Rep.  580. 

Imposing  tax  on  levee  district.  —  A  Mis- 
sissippi statute  imposing  a  specific  tax  of  ten 
cents  per  acre  on  all  the  lands  within  a 
levee  district  created  by  the  Act,  and  making 
the  Act  notice  to  all  persons  owning  the  land, 
or  being  interested  therein,  to  come  forward 
and  pay  the  tax  by  the  day  fixed,  or  the  same 
would  be  liable  to  sale  by  the  sheriff  and  tax 
collector  of  the  county  in  which  the  land  is 
situated,  was  held  to  be  constitutional.  Rouse 
v.  Hampton,  (1871)  20  Fed.  Cas.  No.  12,088, 
reversed  on  other  grounds  Hampton  v.  Rouse, 
(1874)  22  Wall.  (U.  S.)  263. 


Naming  the  Time  and  Place  for  the  Meeting  of  an  Assessing  Board  by  Statute  is  sufficient 
in  tax  proceedings ;  personal  notice  is  unnecessary. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894) 
154  U.  S.  436,  affirming  (1892)  133  Ind.  625. 
See  alBO  Cleveland,  etc.,  R.  Co.  v.  Backus, 
(1892)    133  Ind.  513. 


A  notice  to  all  property  holders  of  the  time 
at  which  an  assessment  is  to  be  made  is  all 
that  due  procesl  requires  in  respect  to  the 
matter  of  notice  in  a  tax  proceeding.     Mer- 


chants', etc.,  Bank  v.  Pennsylvania,    (1897) 
167  U.  S.  466. 

A  statute  which  provides  for  the  manner  in 
which  assessments  for  taxation  are  to  be 
made,  stating  the  time  and  place  and  provid- 
ing for  a  public  hearing,  is  a  compliance  with 
this  amendment.  St.  Louis,  etc.,  R.  Co.  v. 
Davis,  (1904)   132  Fed.  Rep.  633. 


A  State  Statute  Organising  Five  Towns  into  a  Single  Municipal  Corporation  for  the  purpose 
of  apportioning  among  them  the  expense  of  erecting  and  maintaining  a  bridge 
over  a  highway,  does  not  deprive  the  citizens  of  property  without  a  hearing 
from  the  towns,  for  their  representatives  were  in  the  legislature  and  took  part 
in  the  proceedings  by  which  the  Act  was  passed. 

Williams  v.  Eggleston,  (1898)  170  U.  S.  310. 

(d)  By  Publication  or  Posted  Kotioes. — ,The  owner  of  real  estate,  who  is  a  non- 
resident of  the  9tate  wilhin  which  the  property  lies,  cannot  evade  the  duties  and 
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obligations  which  the  law  imposes  upon  him  in  regard  to  such  property,  by  his 
absence  from  the  state.  Because  he  cannot  be  reached  by  some  process  of  the 
courts  of  the  state,  which,  of  course,  have  no  efficacy  beyond  their  own  borders, 
he  cannot  therefore  hold  his  property. exempt  from  the  liabilities,  duties,  and 
obligations  which  the  state  has  a  right  to  impose  upon  such  property;  and  in 
such  cases  some  substituted  form  of  notice  has  always  been  held  to  be  a  suffi- 
cient warning  to  the  owner  of  the  proceedings  which  are  being  taken  under  the 
authority  of  the  state  to  subject  his  property  to  those  demands  and  obligations. 
Otherwise  the  burden  of  taxation,  and  the  liability  of  such  property  to  be  taken 
under  the  power  of  eminent  domain,  would  be  useless  in  regard  to  a  very  large 
amount  of.  property  in  every  state  of  the  Union. 

Huling  v.  Kaw  Valley  R.,  etc.,  Co.,  ( 1889)       either  before  the  first  day  of  the  term  or 
130  U.  S.  563.  during  the  term  of  court  to  which  said  suits 

Notice  by  publication  and  opportunity  to      ^S^fST^f'  "^i.  *  ^X?' 

S^  ^d^tt 

£S^u^^  ^ter^^ 

1902)    112   Fed.   Rep.   721,   affirmed    (1903)       v'  Hunter'   <1904>   127  Fed'  R»  222' 


191  U.  S.  70. 


Formation    of    reclamation    district.  — An 


A  statute  which  provides  that  in  proceed-  Arkansas  statute  providing  that  upon  the 
ings  to  enforce  the  collection  of  taxes  on  presentation  of  a  petition  setting  forth  a  de- 
lands  owned  by  nonresidents  of  the  county  in  scription  of  the  lands  of  which  it  is  desired 
which  they  are  situate,  or  in  the  case  of  non-  to  have  a  reclamation  district  formed,  and 
residents  of  the  state,  notico  of  the  pendency  the  names  of  the  owners,  notice  of  the  hear- 
of  the  suit  shall  be  given  by  a  publication  ing  shall  be  given  by  publication,  but  provid- 
weekly  for  four  weeks  prior  to  the  day  of  the  ing  that  after  the  formation  of  the  district 
term  of  court  on  which  final  judgment  may  be  no  further  notice  need  be  given,  but  that  pro- 
entered  for  the  sale  of  said  lands,  in  some  ceedings  are  to  be  had  for  the  election  of  offi- 
newspaper  published  in  the  county  where  such  cers,  the  making  of  by-laws,  the  estimate  of 
suit  may  be  pending ;  and  that  such  suit  shall  works  and  their  cost,  and  the  making  of  as- 
stand  for  trial  at  the  first  term  of  the  court  sessments,  without  time  or  place  for  opposi- 
after  the  complaint  may  be  filed,  if  said  tion  to  be  made,  does  not  deny  due  process 
four  weeks,  in  the  case  of  a  nonresident  or  of  law.  Reclamation  Disk  No.  108  v.  Hagar, 
unknown  defendant  as  aforesaid,  shall  expire  (1884)  66  Cal.  54. 

By  Posting  in  Pnblio  FUoss. —  A  state  statute  requires  that  all  personal  estate, 
within  or  without  the  commonwealth,  shall  be  assessed  to  the  owner;  that  per- 
sonal property  held  in  trust,  the  income  of  which  is  payable  to  another  person, 
shall  be  assessed  to  the  trustee  in  the  city  or  town  in  which  such  person  resides, 
if  within  the  commonwealth,  and  if  he  resides  out  of  the  commonwealth  shall 
be  assessed  in  the  place  where  the  trustee  resides.  Before  making  the  assess- 
ment the  assessors  shall  give  notice  by  posting  in  some  public  place  or  places, 
that  in  case  the  taxpayer  shall  fail  to  make  return  they  shall  ascertain  as  nearly 
as  possible  the  particulars  of  the  estate  and  estimate  its  just  value,  which  shall 
be  conclusive  upon  the  owner,  unless  he  can  show  a  reasonable  excuse  for 
omitting  to  make  his  return.  Provision  is  also  made  for  an  application  to  the 
assessors  for  an  abatement  of  taxes,  and  for  an  appeal  to  the  county  commis- 
sioners in  case  of  a  refusal  of  the  assessors  to  abate  the  tax.  Such  proceedings 
are  amply  sufficient  to  constitute  due  process  of  law. 

Glidden  v.  Harrington,    (1903)    189  U.  S.  publication  or  by  posting  notices  in  public 

258,  wherein  the  court  said  that  proceedings  places.    It  can  only  be  said  that  such  notices 

for  the  collection  of  taxes  on  personal  prop-  shall  be  given  as  are  suitable  in  a  given  case, 

erty  "  should  be  construed  with  the  utmost  and  it  is  only  where  the  proceedings  are  arbi- 

liberality,  and  while  a  notice  may  be  required  trnry,  oppressive,  or  unjust  that  they  are  de- 

at  some  stage  of  the  proceedings  such  notice  clared  to  be  not  due  process  of  law." 
need  not  be  personal,  but  may  be  given  by 
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Assessments  for  Braining  Swamp  Lands.  —  Proceedings  under  a  state  statute  provid- 
ing for  the  assessment  of  certain  real  estate  for  draining  swamp  lands,  and 
requiring,  before  the  assessment  could  be  collected  or  become  effectual,  that  the 
tableau  of  assessments  should  be  filed  in  the  proper  District  Court  of  the  state, 
that  personal  service  of  notice  with  reasonable  time  to  object  should  be  served 
on  all  owners  who  were  known  and  within  reach  of  process,  and  due  advertise- 
ment made  as  to  those  who  were  unknown  and  could  not  be  found,  did  not 
deprive  the  owners  of  real  estate  assessed  of  property  without  due  process  of  law. 

Davidson  v.  New  Orleans,  (1877)  96  U.  S.  105.  See  also  Kentucky  R.  Tax  Cases,  (1885) 
115  U.  S.  330;  Fallbrook  Irrigation  Dist.  v.  Bradley,  (1896)  164  U.  S.  157. 

(e)  Notice  of  Decision  with  Bight  of  Appeal.  —  Even  if  no  previous  notice  of  a  hear- 
ing before  a  board  of  public  works  in  the  matter  of  assessment  for  taxation  is 
required  by  the  statute,  or  has  been  in  fact  given  to  a  corporation,  yet  the 
notice  of  its  decision,  with  the  right  to  appeal  therefrom  to  the  Circuit  Court 
of  the  county,  and  there  to  be  heard  and  to  offer  evidence,  before  the  valuation 
of  its  property  for  taxation  becomes  finally  fixed,  affords  the  corporation  all  the 

,  notice  to  which  it  is  entitled. 

Pittsburgh,  etc.,  R.  Co.  v.  Broad  of  Public  Works,  (1898)  172  U.  S.  45. 

(f)  Seasonable  Notice  of  Reassessment.  —  Only  in  a  clear  case  will  a  notice  of  re- 
assessment  for  taxation  authorized  by  the  legislature  be  set  aside  as  wholly 
ineffectual  on  account  of  the  shortness  of  the  time. 

Bellingham  Bay,  etc.,  R.  Co.  v.  New  What-  only  by  publication,  that  publication  must  be 

com,  (1899)  172  U.  S.  318,  wherein  the  court  of  such  a  character  as  to  create  a  reasonable 

said :    "  The  purpose  of  notice  [of  a  reassess-  presumption  that  the  owner,  if  present  and 

ment  of  property  for  taxation]   is  to  secure  taking  ordinary  care  of  his  property,  will  re- 

to  the  owner  the  opportunity  to  protect  his  ceive   the  information  of  what   is   proposed 

property  from  the  hen  of  the  proposed  tax  and  when  and  where  he  may  be  heard.    And 

or  some  part  thereof.   In  order  to  be  effectual  the  time  and  place  must  be  such  that  with 

it  should  be  so  full  and  clear  as  to  disclose  reasonable  effort  he  will  be  enabled  to  attend 

to  persons  of  ordinary  intelligence  in*  a  gen-  and  present  his  objections." 
eral  way  what  is  proposed.    If  service  is  made 

58.  Sundry  Matters  Affecting  Life,  Liberty,  or  Property — a.  Establishment  of 
Special  School  District.  —  The  establishment  of  a  special  school  district 
and  taxation  within  the  district  for  the  support  of  the  school  is  not  a  taking. of 
property  without  due  process  of  law  in  violation  of  the  Fourteenth  Amendment. 
"  It  has  been  repeatedly  held  both  by  the  federal  and  state  courts  that  political 
subdivisions  may  be  clothed  by  the  legislature  of  the  state  with  power  of  taxa- 
tion for  certain  specified  purposes  and  within  certain  specified  limits." 

Martin  v.  School  Dist.,  (1900)  57  8.  Car.  125. 

6.  Prohibiting  Establishment  of  Hospitals,  etc.,  in  Certain  City 
Districts.  —  A  state  statute  for  the  protection  of  the  public  health,  which 
prohibits  the  establishment  or  maintenance  of  additional  hospitals,  pest 
houses,  and  burial  grounds  in  the  "  built-up  portions  of  cities,"  is  not  repug- 
nant to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States 
relating  to  the  protection  of  property. 

Com.  v.  Charity  Hospital,  (1901)  198  Pa.  St.  270. 
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c.  Judgment  of  Ultra  Vires  in  Favor  of  County.  —  When  a  county 

has  entered  into  a  contract  which  was  beyond  its  power,  and  in  an  action  on  the 

contract  a  judgment  has  been  rendered  in  the  state  court  in  favor  of  the  county 

on  a  defense  of  ultra  vires,  the  county  has  no  such  vested  property  right  in  the 

judgment  as  is  impaired  by  a  subsequent  statute  retroactively  legalizing  the 

contract. 

Steele  County  v.  Erskine,  <C.  C.  A.  1899)  98  Fed.  Rep.  215,  affirming  (1898)  87  Fed.  Rep. 
630. 

d.  Regulating  Annexation  of  Territory  to  Municipal  Corporation. 
—  A  statute  providing  for  the  annexation  of  territory  to  a  city  by  the  common 
council  and  granting  the  right  of  appeal  from  the  action  of  the  council  to 
resident  freeholders  only,  is  not  a  grajot  to  any  citizen  or  class  of  citizens  of 
privileges  or  immunities  which  upon  the  same  terms  do  not  belong  equally  to 
all  citizens,  and  is  not  in  violation  of  the  Fourteenth  Amendment  as  denying 
due  process  of  law. 

Taggart  v.  Claypool,  (1896)  145  Ind.  590. 

e.  County  Printing.  —  A  statute  requiring  notices  of  the  rates  of  taxation 
and  abstract  of  the  valuation  of  property,  and  levies  of  taxes  for  various  pur- 
poses in  the  several  towns  and  townships  of  each  county  in  the  state,  to  be 
published  in  newspapers  issued  at  the  county  seat>  is  not  in  violation  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution  as  depriving  the  owners 
of  papers  published  outside  the  county  seat  from  competing  for  public  printing, 
and  so  depriving  them  of  their  property  without  due  process  of  law. 

State  v.  Defiance  County,  (1894)   1  Ohio  Dec.  584.  * 

/.  Disposition  of  Public  Funds.  —  An  Act  placing  funds  to  the  credit 
of  a  board  of  health,  and  directing  that  such  funds  be  taken  from  any  other 
moneys  in  the  city  treasury  and  replaced  by  a  loan  to  be  repaid  from  moneys 
collected  from  the  liquor  taxes,  does  not  deprive  any  one  of  property  without 
due  process  of  law,  the  fund  being  absolutely  under  the  control  of  the  legislature. 

Davock  v.  Moore,  (1895)   105  Mich.  120. 

g.  Prohibiting  Transportation  of  Cotton  Seed  by  Night.  —  A  statute 

declaring  "  that  it  shall  not  be  lawful  for  any  person  to  transport  or  move  after 

sunset,"  and  before  sunrise  of  the  succeeding  day,  within  the  specified  localities, 

"  any  cotton  in  the  seed  "  does  not  deprive  an  owner  of  his  property  without  ' 

due  process  of  law. 

Davis  v.  State,  (1880)  68  Ala,  58,  in  which  to  regulate  traffic  in  the  staple  agricultural 
case  the  court  said :  "  It  does  not  inhibit  all  product  of  the  state,  so  as  to  prevent  a  preva- 
transportation,  but  seeks  only  to  regulate  and  lent  evil,  which,  in  the  opinion  of  the  law- 
control  it,  in  one  particular  condition  of  a  making  power,  may  have  done  much  to  de- 
commodity.  We  regard  this  as  a  mere  Dolice  moralize  agricultural  labor  and  destroy  the 
regulation,  the  alleged  impolicy  or  injustice  of  legitimate  profits  of  agricultural  pursuits  to 
which  is  beyond  the  legitimate  scope  of  judi-  the  public  detriment,  at  least  within  the  speci- 
cial  criticism.  The  primary  object  of  this  fied  territory.  This  the  legislature  had  the 
law  is  not  to  interfere  with  the  right  of  prop-  power  to  do." 
erty  or  its  vendible  character.    Its  object  is 

h.  Prohibiting  Keceipt  of  Dues  by  Insolvent  Association.  —  A  statute 
making  it  a  felony  for  any  officer  of  a  building  and  loan  association  to  receive 

582  Volume  IX 


Amendment  XIV.,  mo.  1.  CONSTITUTION.  Due-  Prooeei  of  Law. 

any  money  or  thing  of  value  in  payment  of  any  dues  or  fees  due  the  association 
after  knowledge  that  the  association  is  insolvent  dr  in  failing  circumstances, 
and  making  the  insolvency  of  the  association  prima  facie  evidence  of  knowledge 
of  insolvency,  does  not  deprive  stockholders  who  became  borrowers  prior  to 
the  statute  of  the  right  to  pay  their  premiums  nor  of  their  property,  without 
due  process  of  law. 

State  v.  Missouri  Guarantee  Sav.,  etc.,  Assoc.,  (1902)   167  Mo.  489. 

i.  Prohibiting  AcciIpting  Deposit  by  Insolvent  Bank.  —  A  statute 
which  forbids  a  banker,  being  insolvent,  from  taking  a  deposit  on  the  pretense 
of  solvency,  and  punishing  a  violation  as  for  an  embezzlement,  does  not  deprive 
him  of  any  liberty  or  property  right  guaranteed  by  the  National  Constitution. 

Dreye'r  v.  Pease,  (1898)  88  Fed.  Rep.  980. 

;.  Mechanics'  Lien  Law.  —  A  mechanics'  lien  law  is  not  Unconstitutional 
as  depriving  a  landowner  of  property  without  due  process  of  law. 
Barrett  v.  Mill ik an,  (1901)   166  Ind.  510. 

fc.  Requiring  Registration  of  Title.  —  A  declaration  of  a  state  constitu- 
tion that  "  no  claim  of  title  or  right  to  land  which  issued  prior  to  the  thirteenth 
day  of  November,  1835,  *  *  *  shall  ever  hereafter  *  *  *  be  used 
as  evidence  in  any  of  the  courts  of  this  state,"  unless  it  had  been  archived  in 
the  general  land  office  or  recorded  in  the  county  in  which  the  land  was  situated 
at  the  time  of  record,  is  in  conflict  with  the  due  process  of  law  clause  of  the 
Federal  Constitution. 

Texas-Mexican  R.  Co.  v.  Locke,  (1889)  74  Tex.  370. 

I.  Fencing  Grazing  Lands.  —  The  complainant  was  the  owner  of  about 
eight  thousand  acres  of  land  in  one  body,  which  was  valuable  for  grazing  pur- 
poses, but  beyond  this  had  little  value.  He  derived  an  income  therefrom  from 
a  per  capita  royalty  paid  by  owners  of  cattle  placed  in  this  pasture.  When  he 
purchased  this  property  the  law  of  the  state  required  all  owners  of  cattle  and 
stock  to  keep  them  fenced  in,  and,  in  case  they  strayed  on  the  lands  of  others, 
gave  to  the  owners  of  such  lands  the  right  of  distraining  and  impounding  them. 
No  proprietor  was  required  to  fence  his  land  used  for  any  purpose  but  pasture, 
and  the  provisions  of  the  law  protected  him  from  trespass.  The  general  assembly 
passed  an  Act  to  exempt  certain  territory  in  the  same  county  from  the  operation 
of  this  law.  Under  the  provisions  of  the  Act  some  thirty-two  thousand  acres, 
in  which  territory  was  embraced  this  land  of  the  complainant,  were  exempted 
from  the  provisions  of  the. general  law.  The  complainant  was  thus  compelled 
either  to  build  a  substantial  fence  around  his  whole  tract,  of  a  character  to 
keep  out  cattle,  hogs,  or  other  stock,  or  his  land  could  be  grazed  upon  by  the 
cattle  and  stock  of  any  person  who  chose  to  turn  them  out.  The  defendants 
were  cattle  and  stock  owners,  neighbors  of  the  lands  of  the  complainant,  and, 
anterior  to  the  passage  of  the  Act  in  question,  had  used  the  privilege  of  grazing 
on  the  lands  of  the  complainant  and  had  paid  the  per  capita  royalty  charged 
therefor;  after  the  passage  of  the  Act  their  stock  and  Cattle  had  beeh  rit  large 
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and  had  constantly  trespassed  upon  the  lands  of  the  complainant  It  was  held 
that  the  statute  deprived  the  complainant  of  his  property  without  due  process 
of  law. 

Smith  v.  Bivens,  (1893)  56  Fed.  Rep.  353. 

m.  Construction  of  Drains  on  Lands  of  Others.  —  A  constitutional 
provision  declaring  that  "  general  laws  may  be  passed  permitting  the  owners 
or  occupants  of  agricultural  lands  to  construct  and  maintain  for  lie  drainage 
thereof  necessary  drains,  ditches,  and  dikes  upon  the  lands  of  others  under 
proper  restrictions  and  with  just  compensation,  but  no  special  laws  shall  be 
enacted  for  such  purposes,"  does  not  conflict  with  the  Fourteenth  Amendment 
of  the  Federal  Constitution. 

Matter  of  Tu thill,  (1899)  36  N.  Y.  App.  Div.  492,  affirmed  (1900)  103  N.  Y.  133. 

n.  Forfeiture  of  Lands'  foe  Nontbnantby.  —  A  state  constitution  pro- 
viding for  the  forfeiture  of  lands  for  nontenantry  thereof  for  five  successive 
years  does  not  violate  the  due  process  of  law  clause  of  the  Fourteenth  Amend- 
ment 

State  v.  Swann,  (1899)  46  W.  Va.  128. 

o.  Statutory  Compensation  for  Logs  Drifted  on  Shore.  —  A  statute 
providing  that  "  all  persons  claiming  logs  cast  by  wind  and  tide  upon  any  shore 
bordering  upon  the  Chesapeake  bay  and  its  tributaries  are  hereby  prohibited 
from  removing  the  same  without  the  payment  to  the  owner  of  the  said  shore 
of  the  sum  of  twenty-five  cents  for  each,  log  so  removed,"  and  providing  for  pro- 
ceedings to  enable  the  landowner  to  sell  the  logs  for  the  payment  of  the  charges, 
after  notice  by  publication,  without  any  judicial  determination  of  the  amount 
payable,  does  not  deprive  the  owners  of  the  logs  of  property  without  due  process 
of  law. 

Henry  v.  Roberts,  (1892)  60  Fed.  Rep.  903. 

p.  Height  of  Billboards.  —  A  municipal  ordinance  which  declares  "  tiat 
it  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  erect,  build,  con- 
struct, or  maintain  in  the  city  of  Los  Angeles  any  fence,  building,  or  other 
structure  of  or  to  a  greater  height  than  six  feet  from  the  surface  of  a  sidewalk, 
street,  qr  the  ground  where  the  same  is  erected,  built,  constructed,  or  main- 
tained, for  the  purpose  of  painting  thereon  any  sign  or  advertisement  for 
advertising  purposes  or  posting  thereon  or  affixing  or  attaching  thereto  or 
thereon  any  bills  or  signs,  placards,  cards,  posters,  or  other  advertising  matter 
for  advertising  purposes,"  cannot  be  declared  invalid. 

In  re  Wilshire,  (1900)  103  Fed.  Rep.  624,  would  be  obviously  unreasonable  then?  is  a 
wherein  the  court  said :  *'  It  must  be  ad-  range  concerning  which  reasonable  and  ^  fair- 
mitted  that  the  limit  prescribed  approaches  minded  men  may  well  differ.  The  action  of 
very  closely,  if  it  does  not  reach,  the  point  the  municipal  authorities,  exercised  within 
of  unreasonableness.  Rut  between  the  line  that  range,  ought  not,  in  my  opinion,  to  be  in- 
above  which  the  height  prescribed  would  be  terfered  with  by  the  courts." 
obviously    reasonable    and    below    which    it 

q.  Validating  Bonds.  —  A  statute  providing  that  when  a  bond  is  taken; 
in  a  court  of  record  it  may  be  done  in  open  court,  and  when  so  taken  need  not 
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be  signed  by  the  persons  entering  into  the  same,  does  not  deprive  the  obligors 
of  their  property  without  due  process  of  law. 
McNamara  v.  People,  (1899)   183  111.  164. 

r.  Recovery  by  Guardian  of  Property  Belonging  to  Nonresident.  — 
A  statute  providing,  "  in  all  cases  where  any  guardian  and  his  ward  may  both  be 
nonresidents  of  this  state  and  such  ward  may  be  entitled  to  property  of  any  de- 
scription in  this  state,  such  guardian,  on  producing  satisfactory  proof  to  the 
probate  court  of  the  proper  town  and  county,  by  certificates  duly  authenticated 
according  to  the  Act  of  Congress  in  such  cases,  that  he  has  given  bond  and 
security  in  the  state  in  which  he  and  his  ward  reside  in  double  the  amount  of  the 
value  of  the  property,  as  guardian,  and  it  is  found  that  a  removal  of  the  property 
will  not  conflict  with  the  terms  of  limitation  attending  the  right  by  which  the 
ward  owns  the  same,  then  any  guardian  may  demand  or  sue  for  and  remove  any 
such  property  to  the  place  of  residence  of  himself  and  ward,"  does  not  deprive 
the  ward  of  his  property  without  due  process  of  law  in  violation  of  the 
Fourteenth  Amendment. 

Mitchell  v.  Peoples  Say.  Bank,  (1898)  20  R.  I.  500. 

5.  Regulating  the  Taking  of  Ice. 

The  right  to  take  ice  from  public  waters  theory  that  the  state  is  the  owner  of  the 
within  a  state  being  a  possession  of  all  the  waters,  violates  the  Fourteenth  Amendment 
people  thereof,  a  law  which  exacted  from  any  prohibiting  ajiy  invasion  of  the  right  to  lib- 
individual  a  sum  of  money  as  a  consideration  erty  and  property  without  due  process  of  law. 
for  the  enjoyment  of  such  waters,  upon  the  Rossmiller  v.  State,  (1902)   114  Wis.  169. 

t  Summary  Sale  of  Property  of  Trespassers.  —  An  Act  authorizing 
the  land  agent,  or  those  acting  under  him,  to  seize  and  sell  without  legal  process 
the  teams,  supplies,  and  property  of  supposed  trespassers  upon  the  public  lands 
engaged  in  cutting  and  hauling  away  timber,  denies  such  persons  due  process 
of  law  and  is  void. 

Dunn  v.  Burleigh,  (1873)  62  Me.  24. 

u.  Summary  Sale  of  Impounded  Animals.  —  A  statute  authorizing  the 
detention  of  animals  running  at  large  and  the  summary  sale  of  such  animals, 
after  ten  days'  advertisement,  in  default  of  the  payment  of  damages  and  the 
costs  of  keeping  the  same,  is  a  deprivation  of  property  without  due  process  of 
law  in  that  the  sale  is  permitted  without  any  judicial  proceeding  to  determine 
the  amount  of  the  damages,  and  whether  or  not  the  animal  was  in  fact  running 
at  large  within  the  meaning  of  the  Act. 

Greer  v.  Downey,  (Ariz.  1903)  71  Pac.  Rep.  900. 

v.  Conferring  Jurisdiction  over  Nonresidents  Suing  in  Domestic 
Courts.  —  A  statute  providing  that  a  nonresident  on  whom  service  of  process 
cannot  be  had,  who  brings  an  action  in  the  domestic  courts,  shall  be  held  to 
answer  any  action  brought  against  him  by  the  defendant  if  the  demands  can  be 
set  off  against  each  other,  does  not  deny  the  nonresident  due  process  of  law. 

Aldrich  v.  Blatchford,  (1900)   175  Mass.  369. 
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w.  Writ  of  Attachment  oic  Failure  to  Pay  Alimony.  —  A  decree  of 
alimony,  not  being,  under  the  state  decisions,  a  moneyed  decree,  but  a  decree 
to  enforce  the  performance  of  a  duty,  the  nonperformance  of  which  is  wrong  and 
gitast-criminal,  a  writ  of  attachment  under  a  state  law  is  an  appropriate  mode 
of  enforcing  such  decree,  and  does  not  deprive  the  defendant  of  due  process 
of  law. 

Ex  p.  Murray,  (1888)  36  Fed.  Rep.  496. 

x.  Action  by  Parent  for  Injury  to  Minor  Child.  —  A  statute  authoriz- 
ing a  father  to  maintain  in  his  own  name  an  action  for  an  injury  to  his  minor 
child  does  not  deprive  the  defendant  of  his  property  without  due  process  of 
law  in  violation  of  the  Fourteenth  Amendment,  since  the  judgment  rendered 
is  a  bar  to  further  action.  Nor  does  such  a  statute  deprive  the  child  of  his 
property. 

Lathrop  v.  Schutte,  (1895)  61  Minn.  196. 

y.  Forcible  Abduction  in  Extradition.  —  In  case  of  extradition,  due 
process  of  law  is  limited  to  the  process  of  the  state  which  deprives  the  party 
of  his  liberty,  and  does  not  include  the  means  by  which  others  brought  him  into 
the  state,  so  that  one  brought  into  the  state  by  force  and  held  under  a  warrant 
duly  issued  is  not  deprived  of  liberty  without  due  process  of  law. 

In  re  Mahon,  (1888)  34  Fefy  Rep.  530. 

z.  Removal  of  Trustee  by  Appointment  of  Another.  —  The  appoint- 
ment of  a  person  to  administer  a  trust  which  another  who  had  been  appointed 
trustee  by  a  will  declined  by  his  conduct  to  accept,  does  not  deprive  the  latter 
of  his  rights  as  guaranteed  by  this  amendment. 

Adanie  t>.  Adams,  (1886)  64  N.  H.  224. 

al.  Regulation  and  License  of  Employment  Agencies. — Requiring 
an  employment  agency  to  pay  a  license  fee  of  two  hundred  dollars  and  give  a 
bond  for  one  thousand  dollars,  does  not  deprive  such  agency  of  liberty  or  prop- 
erty without  due  process  of  law. 

Price  v.  People,  (1901)  193  111.  114. 

bl.  Collection  of  Penalty  by  Summary  Process.  —  A  statute  fixing  a 
penalty  for  a  violation  of  law,  and  authorizing  the  sheriff  or  state  revenue  agent 
to  assess  and  collect  such  penalty  by  distress,  is  unconstitutional  as  a  taking  of 
property  without  due  process  of  law. 

McBride  v.  State  Revenue  Agent,  (1893)  70  Miss.  716. 

X.  Who  May  Invoke  Constitutional  Bight  —  1.  In  General —  The  consti- 
tutionality of  a  statute  cannot  be  assailed  without  showing  that  the  party  ques- 
tioning it  has  been  or  is  likely  to  be  deprived  of  his  property  without  due  process 
of  law;  a  court  cannot  assume  to  decide  the  general  question  whether  the  statute 
as  to  some  other  person  amounts  to  a  deprivation  of  property. 
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Tyler  v.  Judges,  (1900)   179  U.  S.  410. 

A  party  has  no  interest  to  assert  that  a 
statute  is  unconstitutional  because  it  might 
be  construed  so  as  to  cause  it  to  violate  the 
Constitution.  His  right  is  limited  solely  to 
the  inquiry  whether  in  the  case  which  he 
presents  the  effect  of  applying  the  statute  is 
to  deprive  him  of  a  constitutional  right. 
Castillo  v,  McConnico,  (1898)  168  U.  S.  680. 


To  constitute  a  violation  of  the  provision 
against  depriving  any  person  of  his  property 
without  due  process  of  law,  it  should  appear 
that  such  person  has  a  property  in  the  par- 
ticular thing  of  which  he  is  alleged  to  have 
been  deprived.  New  Orleans  v.  New  Orleans 
Water  Works  Co*,  (1891)  142  U.  S.  88. 


2.  Waiver  of  Unconstitutionality. — A  property  owner  who  signs  a  petition  for  a 

street  pavement  under  a  charter  which  requires  the  cost  to  be  apportioned  among 

the  abutting  owners  according  to  frontage,  necessarily  asks  that  the  work  be 

done  under  the  statutory  rule,  and  thereby  waives  any  right  to  object  to  it  on 

the  ground  that  it  constitutes  a  taking  of  property  without  jdue  process  of  law. 

Y.  himself,  to  make  good  to  the  city  any  de- 
ficiency in  the  collectibility  of  the  assessment, 
caused  by  insufficiency  of  values  of  property 
of  those  not  signing  the  petitions,  was  held 
to  have  waived  notice  of  the  plan  of  assess- 
ments, and  could  not  afterwards  impeach  the 
proceedings,  and  have  them  declared  void  for 
want  of  notice  or  an  opportunity  to  be  heard.  • 
Murdock  v.  Cincinnati,  (1891)  44  Fed.  Rep. 
727. 


Oonde  v.  Schenectady,    (1900)    164  N. 
258. 


One  who  petitioned  a  municipal  board  for  a 
street  improvement,  and  for  the  whole  cost 
to  be  assessed  in  instalments,  and  who,  "in 
consideration  of  the  city's  making  said  im- 
provement," with  each  of  the  signers  of  said 
petitions,  agreed  with  the  other  signers  and 
with  said  city,  and  jointly  and  severally  bound 
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"  Nor  [shall  any  ttote]  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.'9 

I.  Prohibition  on  State  Action,  544. 
II.  Construction  by  State  Courts  of  Statutes  and  Ordinances,  544. 

III.  "Any  Person,"  544. 

1.  In  General,  544. 

2.  Not  Limited  to  Protection  of  Colored  Race,  544. 

3.  Corporations  as  Persons,  545. 

4.  Resident  Aliens,  545.. 

IV.  The  Equal  Protection  of  the  Laws,  545. 

x.  As  Dependent  upon  Rights  Enjoyed  under  State  Laws,  545. 

2.  Inequality  in  Actual  Results,  545. 

3.  Direct  and  Consequential  Injuries  to  Property,  545. 

4.  As  Affected  by  State  Action,  546. 

0.  Power  to  Classify  Subjects  of  Legislation,  546. 
(1^  In  General,  546. 
I2S  Applicable  to  All  Persons  Similarly  Situated,  546. 

(3)  Individuals  Not  to  Be  Subject  to  Discriminating  Legislation, 

546. 

(4)  Must  Bear  Some  Relation  to  Purpose  of  Statute,  547. 

b.  Law  Unfairly  Administered,  547. 

c.  Burdening  Right  to  Challenge  Validity  of  Statute,  548. 

d.  Exercise  of  Police  Power,  548. 

£1)  In  General,  1548. 

(2S  Question  of  Reasonableness,  549. 

(3)  Wisdom  or  Policy  of  Statutes,  549. 

(4)  Instances  of  Exercise  of  Police  Power,  549. 

(a)  Protection  of  Highways,  549. 

\bS  Prohibiting  Riding  Bicycles  on  Sidewalks,  549. 

(c)  Prohibiting  Establishing  Hospitals  in  Built-up  Por- 
tions of  Cities,  549. 

(d)  Prohibiting  Pat  Rendering,  Bone  Boiling,  and  Fertil- 
izer Manufacturings  550. 

(e)  Regulation  of  Prostitution,  550. 

(/)  House  of  Refuge  Act,  550.    , 

(jg)  Regulating  Sale  of  Seed  Cotton,  550. 

e.  State  Control  over  Court  Procedure,  551. 
(1)  In  General%  551. 

£2)  Change  in  Construction  of  Procedure  Statute \  551. 
\j£)  Different  Modes  of  Ascertaining  Damages  to  Property,  551. 

Different  Tribunals  for  Different  Pet sons,  551. 
Venue,  552. 

Constitutional   Amendment    Fixing  Jurisdiction  of  Cases 
Previously  Appealed,  552. 

(7)  Refusal  of  Application  to  File  Supplementary  Answer,  552 

(8)  Trial  by  Jury,  552. 
(9^  Discretion  to  Prosecute  by  Information  or  Indictment,  553. 

f  10)  Peremptory  Challenges,  553. 

(11)  Failure  to  Provide  Method  for  Enforcing  Attendance  of 
Nonresident  Witnesses \  553. 

(12)  Ex  Parte  Depositions,  554. 
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(13)  Allowance  of  Attorney  fs  Fees  and  Damages,  554. 
(a)  In  Actions  Against  Railroads,  554. 
aa.  In  Actions  Generally \  554. 
bb.  In  Actions  for  Damages  Caused  by  Communi- 
cated Fires,  555. 
In  Actions  Against  Insurance  Companies,  556. 
In  Action  on  Mechanic's  Lien,  556. 
Ti4)  Costs,  557. 

(15)  Allowance  of  Interest  on  Affirmance  of  Appeal,  557 

(16)  Sentence  by  Judge  de  Facto,  557. 

£17)  Resentence  After  Serving  Part  of  Illegal  Sentence,  558. 

(18)  Refusal  to  Amend  the  Record,  558. 

(19)  Right  of  Appeal,  558. 

f.  Contempt  of  Court,  559. 

g.  Statutes  of  Limitations,  559. 
h.  Relating  to  Crimes,  559. 

(i}  Habitual  Criminal  Statute,  559. 

(2)  Different  Sentences,  560. 

(3)  Different  Penalties  for  Different  Offenses,  560. 

(4)  Different  Penalties  in  Different  Localities,  560. 

(5)  Making  Commission  of  Acts  Outside  Certain  Plaees  Crimes, 

560. 

(6)  Class  of  Offenders  Specially  Provided  For,  561. 
1.  Race  Distinctions  and  Discriminations,  561. 

(1)  Exclusion  of  Negroes  from  juries,  561. 

(a)  In  General,  561. 

(£)  Exclusion  must  Be  Shown,  563. 
(*)  Must  Be  Given  Opportunity  to  Prove  Exclusion,  563. 
(d)  Sufficiency  of  Allegations  of  Exclusion,  564. 
(2^  Separate  Schools  for  White  and  Colored  Children,  564. 

(3)  Suspending  High  School  for  Colored  Children,  565. 

(4)  Distribution  of  School  Fund  Between  White  and  Colored 
Races,  565. 

Separate  Coaches  for  White  and  Colored  Races,  566. 
Prohibiting  Marriage  of  White  with  Colored  Person,  566. 
Exclusion  of  Negroes  from  Homestead  Law,  566. 
Imposing  Heavier  Punishments  for  Inter-racial  Offenses,  5  66. 
(9)  Bastardy  Law  Relating  Only  to  White  Women,  567. 
(10)  Statutes  and  Ordinances  Directed  Against  Chinese,  567. 

{a)  Mode  of  Enforcing  Unobjectionable  Ordinance,  567. 

(b)  Regulating  Laundries,  568. 
aa.  Prohibiting  at   Certain  Hours   Within  Pre- 
scribed Limits,  568. 

bb.  Discretion  in  Officers  to  Permit  Use  of  Wooden 
Buildings,  568. 
Discriminating  Against  Mongolians  as  yurors,  569. 
Separate  Schools  for  Chinese  Children,  569. 
(/)  Prohibiting  Employment  by  Corporations,  569. 
Queue  Ordinance \  569.  * 

Prohibiting   Visiting   Gambling  Place  in    "Chinese 
Quarter,"  570. 
(Ji)  Inoculation  During  Existence  of  Bubonic  Plague,  570. 
(/)  Prohibiting  the  Removal  of  Remains   of   Deceased 

Persons,  570. 
(j)  Prohibiting  Fishing  by  Chinese  Aliens,  571. 
(£)  Exclusion  from  Right  to  Testify,  571. 
(/)  Covenant  Against  Conveying  to  Chinese  Persons,  571. 
/  Relating  to  Suffrage,  571. 
k.  Residents  and  Nonresidents,  572. 

(1)  Right  of  Nonresident  to  Sue,  572. 

(2)  Requiring  Bond  in  Attachment  Against  Resident,  572. 
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Suits  on  Attachment  Bonds  Given  by  Nonresidents,  572. 
Discrimination  Against  Nonresident  as  to  Issuing  a  Capias, 


573- 

(5)  Higher  Penalty  on  Residents  of  a  Town,  573. 


Railroad  Companies,  573, 

t  of  Just  Compensation,  573. 
Greater  Rate  for  Short  Haul,  573. 
(/)  To  Keep  Mileage   Tickets  at  Lower  than  General 


(1)  Regulation  of  Rates, 

(a)  Must  Admit  of  Just  Compensation,  573. 

(£)  Prohibiting  Greater  Rate  for  Short  Haul,  571 


r»  573- 
ofjx 


% 


Rates,  574. 
Lower  Rates  for  Public  School  Pupils,  574. 
Distinguishing  Between  Railroads,  574. 

aa.  According  to  Length  of  Road,  574. 

bb.  Based  on  Gross  Earnings  and  Locality,  574. 

cc.  According  to  Time  of  Construction,  575. 

dd.  Railroad  "  Guilty  of 'Extortion,"  575. 

(2)  Requiring  Railroads  to  Furnish  Free   Transportation  to 

Shippers,  575. 

(3)  Fellow-servant  Law,  575. 

£4)  Liability  for  Injuries  to  Passengers,  576. 

(5)  Liability  on  Failure  to  Fence  Track,  576. 

(a)  Absolute  Liability  for  Injury  to  Stock,  576. 
\p)  Double  Damages  for  Injury  to  Stock,  576. 
(r)  Double  Damages  for  Injury  to  Crops,  577. 

(6)  Liability  for  Communicated  Fires,  577. 

(7)  Distinguishing  Between  Street  Railway  and  Steam  Railroad, 

578. 

(8)  Distinguishing  Between  Electric  Cars  and  Ordinary  Vehicles, 

57*- 

(9)  Distinguishing  Between  Railroad  Company  and  Individuals 

in  Condemnation  of  Land  for  Street,  578. 

(10)  Excepting    One    Railroad  from  Regulation  of  Speed  of 

Trains,  579. 

(11)  Prohibiting  Heating  Cars  by  Stoves  by  Certain  Railroads, 

579- 

(12)  Requiring  Watchman  to  Be  Stationed  at  Particular  Cross- 

*"g>  $79- 

(13)  Requiring  Payment  of,  or  Refusal  to  Pay,  Claim  Within  a 

Certain  Time,  579. 
£14)  Prohibiting  Business  of  Ticket  Scalping,  579. 

(15)  Redemption  of  Railroad  Tickets,  579. 

(16)  Requiring  Railroads  to  Bear  Expense  of  Alterations  to 

Crossings,  580. 

(17)  Prohibiting  Propelling  Cars  by  Steam  on  Certain  Streets, 

580. 

(18)  Penalty  for  Allowing  Certain  Grass  or  Weeds  to  Mature, 

580. 
( 19^  Time  of  Arrival  of  Trains  to  Be  Posted,  581. 

(20)  Prohibiting  Surrender  by  Employee  of  Right  to  Damages, 

5^1-  t 

(21)  Screens  for  Motormen  on  Certain  Cars,  581. 
m.   Telegraph  Companies,  581. 

(1)  Regulation  of  Rates,  581. 

(2)  Penalty  for  Failure  to  Transmit  Message,  581. 

(3)  "  Mental  Anguish"  Statute,  581. 
n.  Regulating  Water  Rates,  582. 

o.  Regulating  Gas  Rates,  582. 

/.  Regulating  Turnpike  Rates,  582. 

q.  Regulating  Stockyard  Rates,  582. 

r.  Regulating  Irrigation  Rates,  583. 

s.  Regulating  Business  and  Rates  of  Grain  Elevators,  583. 
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(2^  Answers  of  Applicants  Not  to  Bar  Right  to  Recover ',  583. 
(3) 


Insurance  Companies,  583. 
(1)  In  General,  583. 

(*) 

Discriminating  Against  Fire  Companies,  584. 
(4)  Favoring  Certain  Fraternal  Orders \  584. 
u.  Banking  and  Trust  Companies \  584. 

(1)  Limiting  Right  to  Carry  on  Business  of  Bankings  584. 

(2)  Prohibiting  Insolvent  Banker  Taking  Deposit ',  584. 

(3)  Discriminating    Between    Officers    of  Banks    and   Trust 
•  Companies,  584. 

v.  Building  and  Loan  Associations,  585. 

(1}  Requiring  Compliance  with  Certain  Conditions,  585. 

£2)  Authorizing  Usurious  Charges,  585. 
w.  Regulating  Slaughter-house  Business,  585. 
x.  Compelling  Municipality  to  Buy  Lighting  Plant,  586. 
y.  Regulation  of  Coal  Mines  According  to  Number  of  Men  Employed, 

587. 
z.  Expenses    of   Commission    to    Be  Paid  by   Corporations  to  Be 
Regulated,  587. 
at.  Making  Directors  Sureties  for  Officers,  587. 
bi.   Grant  of  Privileges  to  Foreign  Corporations,  587. 
a.  Condemnation  Proceedings,  588. 
di.  Manufacture  and  Sale  of  Goods,  589. 
(1)  Intoxicating  Liquors,  589. 
(<*)  In  General,  589. 

(b)  In  the  Matter  of  Ordering  Local  Option  Elections,  591. 
\c)  Excepting  Certain  Classes  from  Prohibition,  591. 
{2)  Oleomargarine,  591.  . 

(3)  Cigarettes,  592. 

(4)  Regulating  Markets,  592. 

(5)  Stipulation  in  Note,  "  Given  for  a  Patent  Right,'9  592. 
Use  of  Union  Labels,  593. 
Regulating  Sales  of  Merchandise  Out  of  Ordinary  Course 

of  Business,  593. 
(8)  Prohibiting  Officers  of  Corporations  from  Having  Interest 
in  Sale  of  Goods,  593. 
ei.  Public  Office  and  Officers,  594. 

(1)  Discriminating  in  Favor  of  and  Agaitist  Public  Officers,  594. 
(a)  In  Favor  of  Officers,  594. 
\b)  Against  Officers,  594. 
Compensation  of  Magistrates,  594. 
Civil  Service  Appointments,  594. 
ft.  Relating  to  Local  Government,  594. 

(1)  Rights  of  Municipal  Corporations,  594. 

?2)  Legislation  Operating  in  Limited  Territorial  Districts,  595. 

(3)  Classification  of  Counties,  595.  '     # 

(a)  Regulation  of  Roads,  595. 

{b)  Mileage  of  County  Superintendents,  595. 

(4)  Classification  of  Cities,  595. 

(a)  Tenement-house  Act,  595. 

(b)  In  the  Matter  of  Registration  Laws,  595. 

(V)  Power  to  Open,  Widen,  and  Grade  Streets,  596. 
(d)  Regulating  Keeping  of  Dairies,  596. 

(5)  Annexation  of  Territory  to  Municipal  Corporations,  596. 
gi.    Vesting  Discretion  in  Municipal  Council  and  Officers,  597. 

(1)  To  Contract  for  Construction  of  Street  Railroads,  597. 

(2)  Regulation  of  Wooden  Buildings,  597. 

(3)  Regulation  of  Use  of  Highways,  597. 

(4)  Stabling  More  than  Two  Horses,  597. 

(5)  Erection  of  Cow  Stables,  598. 

(6)  Permitting  Street  Processions,  598. 
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hi.  Anti-trust  Laws,  598. 
*i.  Relation  of  Employer  ana  Employee,  599, 

(1)  Regulating  Hours  of  Labor,  509. 

(a)  Eight-hour  Law  for  Mines  and  Smelters,  599. 
(£)  Eight-hour  Law  Applicable  to  State  and  Municipal 
Contracts,  599. 

(2)  Regulating  Payment  of  Wages,  599. 

(3)  Regulating  Screening  and  Weighing  Coal,  600. 

(4)  Prohibiting    Employment  Agencies   Furnishing   Names  to 

Take  Places  of  Strikers,  600. 
ji.  Regulating  Priorities,  601. 

(1)  Claims  of  Resident  Creditors,  601. 

(2)  judgment  Against  Corporation  Prior  Lien  to  Mortgage,  601. 

(3)  Right  of  Miners  to  Priority  of  Lien  for  Labor \  601. 
\±)  Liens  for  Supplies  to  Corporations,  601. 

£5)  Priority  of  Building  and  Loan  Mortgages,  602. 
ki.  Sunday  Laws,  602. 
/i.   Game  and  Fish  Laws,  602. 

(1)  Regulating  Hunting  and  Selling  Game,  602. 

(2)  Regulating  Catching  Fish,  603. 

(3)  Requiring  License  Fee  of  Nonresidents,  603. 
mi.  Regulating  Taking  of  Ice  from  Public  Waters,  603. 

m.  Regulating  Practice  of  Medicine,  603. 

(1)  In  General,  603. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases,  604. 
01.  Sundry  Matters  Concerning  Alleged  Discriminations \  604. 

(1)  Exclusion  of  Unvaccinated  Children  from  Public  Schools  y 

604. 
Compensation  for  Injuries  on  Change  in  Grade  of  Streets,  605. 
Prohibiting  Public  Speaking  on  Public  Grounds,  605. 
Requiring  Labor  for  Repair  of  Public  Highways,  605. 
Liability  of  County  for  Injuries  from  Defects  in  Highways, 

605. 
Findings  of  Facts  by  State  Officers,  605. 
Prohibiting  Certain  Forms  of  Gambling,  605. 

a.  Sales  on  Margin  or  for  Future  Delivery,  605. 

b.  Book-making  and  Pool-selling,  606. 
Mechanic's  Lien  Law,  606. 
Exempting  Wages  from  Process,  606. 

'10)  Exempting  Certain  Negotiable  Paper  from  Attachment,  606. 

(11)  Prohibiting  Tenant  Leaving  During  Term,6oy. 

(12)  Regulation  of  Business  of  Homestead  Associations,  607. 

(13)  Registration  of  Certain  Classes  of  Dogs,  607. 

(i/fi  Prohibiting  Using  Unregistered  Docked  Horses,  607. 
(15)  Requiring  Use  of  Particular  Petroleum  Lamp,  608. 
pi    State  Taxation,  608. 
(1)  Equality,  608. 

(a)  In  General,  608. 

(b)  Power  of  Classification,  609. 
Retroactive  Taxation  of  Certain  Property,  609. 
Discriminating  Between  Residents  and  Nonresidents,  609. 

(a)  Notices  to  Residents  and  Nonresidents,  609. 


8 


(b)  Exempting  Resident  Brewers,  610. 
(0    " 


Exempting  Nonresidents  from  Tax  on  Vehicles,  610. 

(4)  Discriminating  Between  Refiners  of  Own  Production  and 

General  Refiners,  610. 

(5)  Discriminating  Between  Warehouses  On  and  Off  Railroads, 

610. 

(6)  Method  of  Assessment  and  Collection,  610. 

(a)  As  Between  Resident  and  Nonresident  Stockholder s% 
610. 
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(f)  Different  Methods  for  Corporations  and  Individuals, 

611. 
(e)  Distinct  Mode  of  Valuing  Railroad  Property,  611. 
(d)  Distinct  Mode  of  Valuing  Bank  Stock,  612. 
(e)  Collection  by  Distress  and  Seizure  of  Person^  612. 
(7)  Exemptions  from  Taxation,  612. 


(a)  In  General,  612. 


Exempting  Manufacturing  and  Mining  Companies, 

613. 
(c)  Assessing  Property  of  Certain  Corporations  at  Less 

than  Value,  613. 
(</)  Certain  Lands  Within  City  Limits,  614. 

(8)  Exemption  from  Forfeiture  of  Tracts  Less  than  Certain 

Size,  614. 

(9)  Penalty  for  Nonpayment  Against  Certain  Companies,  614. 
(10)  Assessments  for  Local  Improvements,  614. 


(a)  In  General,  614. 


Giving  Residents  Privilege   of  Protesting  Against 
Improvements,  615. 
(*)  New  Assessment  After  Previous  Assessment  Declared 
Illegal,  615. 

(11)  Railroad  Companies,  616. 

(a)  Taxing  Stock  When  Incorporated  in  Other  States,  616. 

(b)  Apportionment  of  Taxation  of  Transitory  Property 

Among  Counties,  616. 
{c\  Deduction  of  Amount  of  Mortgages,  616. 
(d)  Imposition  of  Special  Mileage  Tax  on  Street  Railway, 
616. 

(12)  Express  Companies,  6x6. 

{a)  Of  Receipts,  616. 

\V)  According  to  Unit  Rule,  617. 

(13)  Of  Receipts  of  Foreign  Building  and  Loan  Association, 

617. 

(14)  Of  Franchises,  617. 


\b)  As  Part  of  Capital  Stock,  617. 


(a)  Of  Bank,  617. 

(*)         "        /"_ 
Of  Real  Estate  of  Bank  in  Addition  to  Shares  of  Stock,  617. 

Of  Property  of  Domestic  Corporations  Situated  Outside 

State,  6x8. 
Of  Railroad  Bonds  on  Property  Outside  the  State,  618. 
Of  Wages  of  Aliens,  618. 
Succession  Taxes,  618. 
Deduction  of  Debts  from  Credits,  619. 
(21)  Mortgage  Reduction  from  Valuation,  619. 
Of  Interest  of  Mortgagee,  619. 
Of  Debts  Due  from  Solvent  Debtors,  620. 
Occupation  Taxes,  620. 
In  General,  620. 

Discriminating  Against  Foreign  Corporation,  621. 
Bankers,  621. 
Merchants,  621. 
aa.  Maximum  and  Minimum  Amount  of  Sales, 

621. 
bb.  Discrimination  Between  Retailers  and  Whole- 
salers, 621. 
cc>  Exception  of  Purchases  of  Farm  Products 

from  Producer,  621. 
dd.   Transient  Merchant,  622. 
(e)  Peddlers,  622. 

(/)  Agents  of  Foreign  Insurance  Company,  622. 
\g)  Packing-house  Agents,  623. 
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(ft)  On  Business  of  Selling  Sewing  Machines,  623. 
(1)  Emigrant  Agents,  623. 
(j)  Laundry  License,  624. 
(k)  Discretion  in  Issuing  Licenses,  624. 

I  PBOHIBITIOH  OHBTATE  AOTIOH.  —  That  this  amendment  is  a  prohibition  on 
all  state  agencies,  whether  legislative,  judicial,  or  executive,  and  is  not  directed 
against  the  action  of  individuals,  see  under  the  clause  of  this  section  relating 
to  the  privileges  and  immunities  of  citizens,  supra,  p.  393. 

U  C0|f STBUCTIOH  BT  STATX  COUBTS  OF  STATUTES  AJTP  ORDIHAHCES.  —  The 

Supreme  Court  of  the  United  States  is  not  precluded  J>y  the  opinion  of  a  state 
court  from  putting  upon  municipal  ordinances  an  independent  construction ;  for 
the  determination  of  the  question  whether  proceedings  under  such  ordinances, 
and  in  enforcement  of  them,  are  in  conflict  with  the  Constitution  and  laws  of 
the  United  States,  necessarily  involves  the  meaning  of  the  ordinances,  which 
for  that  purpose  the  Federal  Supreme  Court  is  require^  to  ascertain  and 
adjudge. 

Yiok  Wo  v.  Hopkins,  (1886)  118  U.  S.  360.  claimed  to  be  in  violation  of  said  provision, 

a  decision  of  the  federal  court  sustaining  a 

Powers   of   state   courts.  —  It   seems   that  state  statute  is  not  res  adjudicate,  and  bind- 

while,  since  the  Fourteenth  Amendment  of  the  ing  upon  a  state  court  when  the  same  ques- 

Federal   Constitution  prohibits  the  depriva-  tion  arises  under   a  similar  statute.     It  is 

tion  of  property  without  due  process  of  law,  still  the  duty  of  the  state  court  to  decide  it 

the  United  States  Supreme  Court  has  juris-  according  to  its  interpretation  of  the  consti- 

diction  to  review  the  decision  of  the  state  tutional  guaranty.     People  t?.  Budd,   (1889) 

court   sustaining   a    state   statute   which    is  117  N.  Y.  1. 

IIL  "AFT  PEB80H"  —  1.  In  General — This  amendment  is  not  confined  to 
the  protection  of  citizens.  These  provisions  are  universal  in  their  application  to 
all  persons  within  the  territorial  -jurisdiction,  without  regard  to  any  difference 
of  race  or  color  or  of  nationality ;  and  the  equal  protection  of  the  laws  is  a  pledge 
of  the  protection  of  equal  laws. 

Yick  Wo  1?.  Hopkins,  (1886)  118  U.  S.  369.  to   any   person,   within   its  jurisdiction  the 

See  also  Templar  v.  State  Board  of  Examin-  equal  protection  of  the  laws,"  secures  to  every 

era,   (1902)    131  Mich.  256;  State  v.  Derinfc,  person   within   the   jurisdiction    of   a  stale, 

(1893)  84  Wis.  585.  though  not  a  citizen  or  even  a  resident,  the 

protection  of  its  laws  equally  with  its  own 

The  provision  of  Const.  U.  S.,  Amendment  citizens,  and  entitles  him  to  the  same  rem- 

14,  sec.  1,  declaring  that  no  state  shall  "deny  edies.    Steed  v.  Harvey,  (1898)  18  Utah  367. 

2.  Hot  Limited  to  Protection  of  Colored  Race. —  While  the  primary  object  of 
this  amendment  was  to  secure  to  the  colored  race,  then  recently  emancipated, 
the  full  enjoyment  of  their  freedom,  it  is  not  restricted  to  that  purpose,  but 
relates  also  to  discriminations  in  matters  entirely  outside  of  the  political  rela- 
tions of  the  parties  aggrieved. 

Holden  f>.  Hardy,  (1898)  169  U.  S.  382.  freedom.  But  this  in  no  respect  limited  its 
See  also  Maxwell  v.  Dow,  (1900)  176  U.  S.  operation.  It  is  universal  ia  its  application, 
593;  Strauder  v.  West  Virginia,  (1879)  100  extending  its  protective  force  over  all  men, 
U.  S.  306.  of  every  race  and  color,  within  the  jurisdic 

tion  of  the  states  throughout  the  hroad  do- 

The  amendment  was  adopted  soon  after  the  main  of  the  republic.  A  constitutional  pro- 
close  of  the  civil  war,  and  undoubtedly  had  vision  is  not  to  be  restricted  in  its  applica- 
its  origin  in  a  purpose  to  secure  the  newly-  tion  because  designed  originally  to  prevent 
made  citizens  in  the  full  enjoyment  of  their       an  existing  wrong.     Santa  Clara  County  0. 
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Southern  Pac.  R.  Co.,    (1883)    18  Fed.  Rep.  count  of  their  race,  will  ever  be  held  to  come 

397,  affirmed  on  other  grounds  (1886)  118  U.  within  the  purview  of  this  provision.     It  is 

S.  394.  so  clearly  a  provision  for  that  race  and  that 

emergency,    that   a    strong    case    would    be 

"  Wo  doubt  very  much  whether  any  action  necessary  for  ita  application  to  any  other." 

of  a  state  not  directed  by  way  of  discrimina-  Slaughter-House  Cases,  (1872)   16  Wall.  (U. 

tion  against  the  negroes  as  a  class,  or  on  ac-  S.)  81. 

3.  Corporations  as  Persons.  —  That  corporations  are  persons  within  the  mean- 
ing of  this  clause  and  the  clause  providing  "  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law,"  see  under  that 
clause,  Corporations  as  Persons,  supra,  p.  423. 

4.  Resident  Aliens. —  Residents,  alien  born,  are  entitled  to  the  equal  protec- 
tion of  the  laws. 

U.  S.  v.  Lee  Huen,   (1002)   118  Fed.  Rep.  person  so  examined  shall  receive  a  certificate 

455.    See  also  Fraser  v.  McConway,  etc.,  Co.,  of  the  said  board  unless  he  shall  appear  to 

(1897)  82  Fed.  Rep.  257;  State  v.  Montgom-  be  skilled  in  the  use  of  barbers'  tools,  and 

ery,   (1900)   94  Me.  192.  possessed  of  knowledge  sufficient  to  prevent 

_.....  .     .     ,.  ...  .  the  spread,  by  means  of  barbers'  tools  and 

Discrimination  against  alien  peddlers. —  A  appliances,  of  eruptive  and  other  diseases  of 

statutory    provision    which,    in    regulating  the'  skin  and  scalp,  and  further  provides  that 

hawking  and  peddling,  discriminates  between  no  person  ^  examined  shall  receive  such  cer- 

citizens  and  aliens,  violates  the  constitutional  tificate  who  at  the  time  of  such  examination 

provision.     State  t?.  Montgomery,   (1900)   94  i8  an  aHeil>  was  held  to  be  unconstitutional. 

Me-  192-  Templar  v.  State  Board  of  Examiners,  ( 1902) 

Discrimination  against  alien  barbers.  — A  131  Mich.  257. 
Michigan  statute  concerning  the  licensing  of  Foreign  miners'  license.  —  A  state  has  the 
barbers  which  provides  for  the  examination  authority  to  require  the  payment  of  a  license 
of  an  applicant  concerning  his  ability  to  pre-  fee  by  foreigners  for  the  privilege  of  working 
pare  and  tit  for  use  tools  and  utensils  used  by  the  gold  mines  in  the  state,  and  an  Act  pro- 
barbers,  including  the  proper  antiseptic  treat-  hibiting  foreigners  from  working  the  gold 
ment  of  razors,  etc.,  and  the  nature  and  effect  mines  except  on  condition  of  paying  a  certain 
of  eruptive  and  other  diseases  of  the  skin  sum  each  month  for  the  privilege  is  not  un- 
and  scalp,  and  whether  the  same  are  infec-  constitutional.  People  v.  Naglee,  (1850)  1 
tious  or  communicable,  and  provides  that  no  Cal.  232. 

IV.  The  Equal  Peotectioh  of  the  Laws— 1.  As  Dependent  upon  Bights 
Enjoyed  under  State  Laws.  —  What  must  constitute  a  denial  of  the  equal  pro- 
tection of  the  law  will  depend  in  a  large  measure  upon  what  rights  have  been 
conferred,  or  protection  extended,  under  the  constitution  and  laws  of  the 
particular  state  in  which  the  question  arises.  As  the  constitution  and  laws  of 
the  states  vary,  each  case  must,  to  an  extent,  depend  upon  its  own  facts.  When 
the  state  itself  undertakes  to  deal  with  its  citizens  by  legislation,  it  does  so 
under  certain  limitations,  and  it  may  not  single  out  a  class  of  citizens,  and 
subject  that  class  to  oppressive  discrimination,  especially  in  respect  to  those 
rights  so  important  as  to  be  protected  by  constitutional  guaranty. 
Nashville,  etc.,  R.  Co.  v.  Taylor,  (1898)  86  Fed.  Rep.  185. 

5.  Inequality  in  Actual  Results. —  This  constitutional  provision  does  not 

invalidate  legislation  on  the  mere  ground  of  inequality  in  actual  result. 

Cotting  17.  Kansas  City  Stock  Yards  Co.,  (1901)  183  U.  S.  110,  reversing  (1897)  79  Fed. 
Rep.  679,  82  Fed.  Rep.  839,  82  Fed.  Rep.  860. 

3.  Direct  and  Consequential  Injuries  to  Property. —  There  has  been  no  denial 
of  the  equal  protection  of  the  laws  when  the  Supreme  Court  of  a  state  has 
distinguished,  as  to  the  right  to  recover  for  injuries  to  property  from  the 
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construction  of  a  railway,  between  thoee  who  were  shut  off  from  access  to  and 
use  of  the  street  by  the  construction  thereon  of  the  railroad  and  those  who 
suffered,  not  from  the  construction  of  the  railroad  on  the  street  on  which  their 
property  abutted,  but  from  the  injuries  consequential  on  the  operation  of  the 
railroad. 

Marchant  v.  Pennsylvania  R.  Co.,  (1884)  163  U.  S.  389. 

4.  As  Affected  by  State  Action —  a.  Poweb  to  Classify  Subjects  of  Legis- 
lation —  (1)  In  General  —  It  is  not  the  purpose  of  this  amendment  to  pie- 
vent  the  states  from  classifying  the  subjects  of  legislation  and  making  different 
regulations  as  to  the  property  of  different  individuals  differently  situated.  The 
provision  of  the  Federal  Constitution  is  satisfied  if  all  persons  similarly  situ- 
ated are  treated  alike  in  privileges  conferred  or  liabilities  imposed. 

Field  v.  Barber  Asphalt  Paving  Co.,  (1904)  A  classification  to  be  obnoxious  must  be 

>04  U.  S.  621.  arbitrary  and  destitute  of  reasonable 


The  rule  requiring  the  equal  protection  of  fJ^^Sh  L'  **"*'  *  UeUl*T>    (19®> 

the  laws   is  not  a  substitute  for  municipal  " 

laws;  it  only  prescribes  that  they  have  the  When    legislation    applies    to    partKttlir 

attribute  of  equality  of  operation,  and  equal-  bodies  or  associations  imposing  upon  then 

ity  of  operation  doe*  not  mean  indiscriminate  additional   liabilities,   it  is  not  open  io  the 

operation  on  persons  merely  as  such,  but  on  objection   that  it  denies  to   them  the  eoeal 

persons  according  to  their  relations.    Magoun  protection  of  the  laws  if  all  persons  brought 

v.  Illinois  Trust,  etc.,  Bank,    (1898)    170  U.  under  its   influence  are  treated  alike  under 

®*  293.  the  same  conditions.     Missouri  Pac.  R.  Co. 

It  is  the  essence  of  classification  that  upon  *  Mackey,  (1888)  127  TJ.  S.  209. 

the  class  are  .cast  duties  and  burdens  differ-  p       fc    government  and  regulation  ef  iafl- 

ent  from  those  resting  upon  the  general  pub-  *Y*  rTV TZ^ZTZi  4ZZ  *X  SlSil*.^  ♦* 

lie.      Atchison,   etc.,    R.    Co.    v7  Matthews,  road?  *  M  »»PJt«*  *>r  the  Je^atwetj 

M«QQt   pi  it   q   iaa  enact  laws,  and  the  same  cannot  be  rendered 

liDWj  ih  u.  o.  iuo.  invalid  because  of  their  nonapplieabihty  to 

Classification  by  legislation  is  not  invalid  other  and  dissimilar  properties,  but  the  legfc- 
because  not  depending  on  scientific  or  marked  lature  cannot  enact  statutes  applicable  as 
differences  in  things  or  persons  or  in  their  well  to  other  kinds  of  property  as  to  mil- 
relations.  It  suffices  if  it  is  practical,  and  is  roads,  and  therein  discriminate  so  as  to  im- 
not  reviewable  unless  palpably  arbitrary.  pose  heavier  burdens  on  one  than  arc  im- 
Orient  Ins.  Co.  v.  Daggs,  (1899)  172  U.  S.  posed  on  the  other.  Louisville,  etc..  R.  Co. 
562,  affirming  Daggs  t\  Orient  Ins.  Co.,  (1896)  t\  Railroad  Commission,  (1884)  19  Fed  Rep. 
136  Mo.  382.  694. 

(2)  Applicable  to  All  Persons  Similarly  Situated,  —  The  right  to  the  equal 
protection  of  the  laws  is  not  denied  when  it  is  apparent  that  the  same  law  or 
course  of  procedure  is  applicable  to  any  other  person  in  the  state  under  similar 
circumstances  and  conditions. 

Tinsley  v.  Anderson,  (1898)  171  U.  S.  106.  Whenever  a  law  operates  alike  ta  all  per- 

This  clause  simply  requires  that  state  legis-  ""?■ "*  Wft  ******  8it?ua^  «f 

lotion  shall  treat  alike  all   persons  brought  Pr^€f  ^J^^\^l^t^ ^^  J^ 

under  subjection  to  it.     Minneapolis,  etc.,  R.  E?,%1!?  m  kI   2q9  "*  *^ 

Co.  t;.  Beckwith,  (1889)  129  U.  S.  29.  tn*  (1887)   86  K?'  492' 

(3)  Individuate  Not  to  Be  Subject  to  Discriminating  Legislation* — -The 

equal  protection  of  the  laws  is  secured  if  the  laws  operate  on  all  alike,  and  do 

not  subject  the  individual  to  an  arbitrary  exercise  of  the  powers  of  government. 

Duncan  v.  Missouri,  (1894)   152  U.  S.  382.       each  to  resort,  on  the  same  terms  with  otters, 

to  the  courts  of  the  country  for  the  security 
By  "'equal  protection  of  the  laws'  is  of  his  person  and  property,  the  prevention 
meant  equal  security  under  them  to  every  and  redress  of  wrongs,  and  the  enforcement 
one,  under  similar  terms,  in  his  life,  his  lib-  of  contracts,  but  also  his  exemption  from  any 
erty,  his  property,  and  in  the  pursuit  of  greater  burdens  and  charges  than  such  as  are 
happiness.    It  not  only  implies  the  right  of      equally  imposed  upon  all  others  under  fike 
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circumstances."    In  re  Grice,  (1897)  79  Fed.  vidual    or   corporation    is    subjected    to   the 

Rep.  645,  reversed  in  Baker  v.  Grice,   (1898)  same  rule.    Neither  can  it  make  a  claasitica- 

169  U.  8.  284,  on  the  ground  that  no  such  tion  of  individuals  or  corporations  which  is 

urgency  was  shown  as  to  justify  a  federal  purely  arbitrary,  and  impose  upon  such  class 

court  releasing  on  habeas  corpus  a  person  special  burdens  and  liabilities.    Even  where 

held  on  process  of  a  state  court,  and  that  the  the   selection   is  not  obviously   unreasonable 

petitioner. should  be  left  to  the  regular  course  and  arbitrary,  if  the  discrimination  is  based 

of  justiee  in  the  state  court  and  the  remedy  upon  matters  which  have  no  relation  to  the 

by   writ   of   error   from    the    United    States  object  sought  to  be  accomplished,  the  same 

Supreme  Court.  conclusion  of  unconstitutionality  is  affirmed." 

«rm.             i     -~*    *•                   ±     i  w     *i^  Atchison,  etc.,  R.  Co.  v,  Matthews,  (1899)  174 

"The  equal  protection  guaranteed  by  the  u  S  104 
Constitution  forbids  the  legislature  to  select 

a  person,   natural   or  artificial,   and   impose  The  inhibition  that  no  state  shall  deprive 

upon  him  or  it  burdens  and  liabilities^  which  any    person    within   its    jurisdiction    of   the 

are  not  cast  upon  others  similarly  situated,  equal  protection  of  the  laws,  was  designed  to 

It  cannot  pick   out  one   individual,   or  one  prevent  any  person  or  class  of  persons  from 

corporation,  and  enact  that  whenever  he  or  being  singled  out  as  a  special  subject  for  dis- 

it  is  sued  the  judgment  shall  be  for  double  criminating  and  hostile  legislation.    McPher- 

damages,  or  subject  to  an   attorney   fee  in  son  v.  Blacker,  (1892)  146  U.  S.  39,  affirming 

favor  of  the   plaintiff,   when  no  other  indi-  (1892)   92  Mich.  377. 

(4)  Must  Bear  Some  Relation  to  Purpose  of  Statute.  —  An  objection  that  a 
state  statute  denies  to  a  party  the  equal  protection  of  the  law  can  only  be  sus- 
tained if  the  statute  treat  the  party  differently  from  what  it  does  others  who  are 
in  the  same  situation  as  he;  that  is,  in  the  same  relation  to  the  purpose  of 
the  statute. 

Ohio  v.  Dollison,  (1904)   194  U.  S.  447.  Classification  must  always  rest  upon  some 

tu~  ™.»i  ™v*A«+;,«.  r.4  *u«  i0„  j^  «rtf       difference  which  bears  a  reasonable  and  just 
The  equal  protection  of  the  ^  does  not  ,  <..       ^  ^        t  .  t  ^  whichJthe 

forbid  classification.  The  power  of  classifi-  „!..«„,;««„**,,«.  :«  ««^™,^  \*a  ^„  «~„«„  k* 
cation  »  upheld  whenever  auch  classification  %£%Z  ™a  LKZFZt'oV,  wif  V,u "J? 
nimwcrin   nnon    »nv    diffprcnco   which   has    a       •rb»"*Or  aaA  without  such  basis.    Gulf,  etc., 

be  accomplished.     Atchison,   etc.,  R.   Go.   V. 
Matthews,  (1899)  174  U.  S.  103. 

b.  Law  Unfairly  Administered.  —  In  determining  whether  municipal 
ordinances  deny  the  equal  protection  of  the  laws,  the  courts  are  not  obliged 
to  reason  from  the  probable  to  the  actual,  and  pass  upon  their  validity  as  tried 
merely  by  the  opportunities  which  their  terms  afford,  of  equal  and  unjust 
discrimination  in  their  administration.  When  the  cases  present  the  ordinances 
in  actual  operation,  and  the  facts  shown  establish  an  administration  directed 
so  exclusively  against  a  particular  class  of  persons  as  to-  warrant  and  require 
the  conclusion  that,  whatever  may  have  been  the  intent  of  the  ordinances  as 
adopted,  they  are  applied  by  the  public  authorities  charged  with  their  ad- 
ministration, and  thus  representing  the  state  itself,  with  a  mind  so  unequal  and 
oppressive  as  to  amount  to  a  practical  denial  by  the  state  of  that  equal  protection 
of  the  laws  which  is  secured  to  the  petitioners,  as  to  all  other  persons,  by  the 
broad  and  benign  provisions  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  though  the  law  itself  be  fair  on  its  face  and  impartial 
in  appearance,  yet  if  it  i&  applied  and  administered  by  public  authority  with 
an  evil  eye  and  an  unequal  hand,  so  as  practically  to  make  unjust  and  illegal 
discriminations  between  persons  in  similar  circumstances,  material  to  their 
rights,  the  denial  of  equal  justice  is  still  within  the  prohibition  of  the 
Constitution. 

Yick  Wo  v.  Hopkins,  (1886)  118  U.  S.  37.3.  nances  Directed  Against  Chinese — Mode  of 
See  also  Jew  Ho  v.  Williamson,  (1900)  103  Enforcing  Unobjectionable  Ordinance,  infra, 
Fed.  Rep.  10.    And  see  Statutes  and  Ordi-      p.  567, 
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c.  Burdening  Right  to  Challenge  Validity  of  Statute.  —  When  the 

legislature,  in  an  effort  to  prevent  any  inquiry  into  the  validity  of  a  particular 

statute,  so  burdens  any  challenge  thereof  in  the  courts  that  the  party  affected 

is  necessarily  constrained  to   submit  rather   than   take  the   chances  of  the 

penalties  imposed,  then  it  becomes  a  serious  question  whether  the  party  is  not 

deprived  of  the  equal  protection  of  the  laws. 

Cutting  v.  Kansas  City  Stock  Yards  Co.,  (1901)  183  U.  S.  102,  reversing  (1897)  79  Fed. 
Rep.  679,  82  Fed.  Rep.  839,  850. 

d.  Exercise  of  Police  Power — (1)  In  General.  —  The  state  has  un- 
doubtedly the  power,  by  appropriate  legislation,  to  protect  the  public  morals, 
the  public  health,  and  the  public  safety,  but  if,  by  their  necessary  operation,  its 
regulations  looking  to  either  of  those  ends  amount  to  a  denial  to  persons  within 
its  jurisdiction  of  the  equal  protection  of  the  laws,  they  must  be  deemed 
unconstitutional  and  void. 

Connolly  v.  Union  Sewer  Pipe  Co.,  (1902) 
184  U.  S.  556,  affirming  Union  Sewer-Pipe 
Co.  v.  Connelly,  (1900)  99  Fed.  Rep.  354. 
See  also  Davis  v.  Massachusetts,  (1897)  167 
U.  S.  47;  New  York,  etc.,  R.  Co.  v.  Bristol, 
(1894)  151  U.  S.  567;  Cantini  v.  Tillman, 
(1893)  54  Fed.  Rep.  974;  Ex  p.  Smith, (1869) 
38  Cal.  702;  Parks  v.  State,  (1902)  159  Ind. 
211;  State  v.  Bohemier,  (1902)  96  Me.  257; 
Com.  v.  Abrahams,  (1892)  156  Mass.  57. 

A  state  statute  enacted  for  the  protection 
of  health  and  for  the  prevention  of  fraud  is 
not  inconsistent  with  this  amendment.  Pow- 
ell v.  Pennsylvania,   (1888)    127  U.  S.  683. 


From  the  very  necessities  of  society,  legisla- 
tion of  a  special  character  having  these  ob- 
jects in  view  must  often  be  had  in  certain 
districts,  such  as  for  draining  marshes  and 
irrigating  arid  plains.  Special  burdens  are 
often  necessary  for  general  benefits  —  for 
supplying  water,  preventing  fires,  lighting 
districts,  cleaning  streets,  opening  parks,  and 
many  other  objects.  Regulations  for  these 
purposes  may  press  with  more  or  less  weight 
upon  one  than  upon  another,  but  they  are 
designed  not  to  impose  unequal  or  unneces- 
sary restrictions  upon  any  one,  but  to  pro- 
mote, with  as  little  individual  inconvenience 
as  possible,  the  general  good.  Though  in 
many  respects  necessarily  special  in  their 
character,  they  do  not  furnish  just  ground 
of  complaint  if  they  operate  alike  upon  all 
persons  and  property  under  the  same  circum- 
stances and  conditions.  Class  legislation, 
discriminating  against  some  and  favoring 
others,  is  prohibited,  but  legislation  which 
in  carrying  out  a  public  purpose  is  limited 
in  its  application,  if  within  the  sphere  of  its 
operation  it  affects  alike  all  persons  sim- 
ilarly situated,  is  not  within  the  amendment. 
Barbier  t>.  Connolly,   (1885)   113  U.  S.  31. 

This  clause  does  undoubtedly  prohibit  dis- 
criminating and  partial  legislation  by  any 
state,  in  favor  of  particular  persons  as  against 
others  in  like  condition.  Equality  of  protec- 
tion implies  not  merely  equal  accessibility  to 
the  courts  for  the  prevention  or  redress  of 
wrongs  and  the  enforcement  of  rights,  but 


equal  exemption  with  others  in  like  condition 
from  charges  and  liabilities  of  every  kind. 
But  the  clause  does  not  limit,  nor  was  it  de- 
signed to  limit,  the  subjects  upon  which  the 
police  power  of  the  state  may  be  exerted. 
The  state  can  now,  as  before,  prescribe  regu- 
lations for  the  health,  good  order  and  safety 
of  society,  and  adopt  such  measures  as  will 
advance  its  interests  and  prosperity.  And  to 
accomplish  this  end  special  legislation  must 
be  resorted  to  in  numerous  cases,  providing 
against  accidents,  disease,  and  danger,  in  the 
varied  forms  in  which  they  may  come.  The 
nature  and  extent  of  such  legislation  will 
necessarily  depend  upon  the  judgment  of  the 
legislature  as  to  the  security  needed  by  so- 
ciety. Minneapolis,  etc.,  R.  Oo.  v.  Beckwith, 
(1889)   129  U.  S.  29. 

Police  powers  reserved  at  time  Constitution 
adopted.  —  This  amendment  does  not  take 
from  the  states  those  powers  of  police  that 
were  reserved  at  the  time  the  original  Con- 
stitution was  adopted.  Undoubtedly  it  for- 
bids any  arbitrary  deprivation  of  life,  liberty, 
or  property,  and  secures  equal  protection  to 
all  under  like  circumstances  in  the  enjoy- 
ment of  their  rights;  but  it  is  not  designed 
to  interfere  with  the  power  of  the  state  to 
protect  the  lives,  liberty,  and  property  of  iU 
citizens,  and  to  promote  their  health,  morals, 
education,  and  good  order.  Giozza  v.  Tier- 
nan,  (1893)   148  U.  S.  662. 

Improper  motives  of  the  legislature  will 
not  be  attributed.  —  To  withdraw  from  any 
class  the  protection  of  the  police  laws,  from 
prejudice  or  from  any  desire  to  discourage 
their  presence,  would  be  inhuman,  and  bar- 
barous, and  the  court  will  not  attribute  any 
such  motives  to  a  co-ordinate  department  of 
the  government.  People  v.  Brady,  (1870)  40 
Cal.  198. 

Removal  of  snow  from  sidewalk.  —  The 
constitutional  provision  was  held  to  be  vio- 
lated by  a  municipal  ordinance  which  re- 
quired the  tenant  or  occupant,  or,  if  there  be 
no  tenant,  the  owner  of  premises  on  every 
street  having  a  sidewalk,  to  remove  the  snow. 
State  v,  Jackmaa,  (1898)  69  N.  H.  318. 
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(2)  Question  of  Reasonableness.  —  In  determining  the  question  of  the 
reasonableness  of  a  poliee  regulation,  a  state  legislature  is  at  liberty  to  act  with 
reference  to  the  established  usages,  customs,  and  conditions  of  the  people,  and 
with  a  view  to  the  promotion  of  their  comfort  and  the  preservation  of  the  public 
peace  and  good  order. 

Plessy  t\  Ferguson,  (1896)  163  U.  S.  550. 

(3)  Wisdom  or  Policy  of  Statvies.  —  Under  the  general  police  power,  the 
legislature  has  inherent  authority  to  enact  laws  in  promotion  of  the  health, 
safety,  and  welfare  of  the  people,  and  its  arm  cannot  be  stayed  when  exercised 
for  this  purpose.  Questions  relating  to  the  wisdom,  policy,  and  expediency  of 
statutes  are  for  the  people's  representatives  in  the  legislature  assembled,  and 
not  for  the  courts  to  determina 

Eat  p.  Boyce,  (1904)  27  Nev.  299. 

(4)  Instances  of  Exercise  of  Police  Power  (see  also  throughout  the  notes 
under  this  division)  —  (a)  Protection  of  Highways.  —  A  state  statute  which  pro- 
vides that  "  any  person  who  drives  a  herd  of  horses,  mules,  asses,  cattle,  sheep, 
goats,  or  swine  over  a  public  highway,  where  such  highway  is  constructed  on  a 
hillside,  shall  be  liable  for  all  damage  done  by  such  animals  in  destroying  the 
banks  or  rolling  rocks  into  or  upon  such  highway,"  being  general  in  its  applica- 
tion, embracing  all  persons  under  substantially  like  circumstances,  and  not 
being  an  arbitrary  exercise  of  power,  does  not  deny  the  equal  protection  of  the 
law. 

Jones  v.  Brim,  (1897)  165  U.  S.  180,  affirming  Brimm  v.  Jones,  (1895)  11  Utah  200,  13 
Utah  440. 

(b)  Prohibiting  Siding  Bicycles  on  Sidowalks.  —  A  statute  which  provides  in  sub- 
stance that  no  person  over  twelve  years  old  shall  ride  a  bicycle  on  a  sidewalk, 
although  it  makes  a  child's  age  and  not  his  liability  to  inflict  injury  the  test  to 
determine  whether  or  not  he  may  ride  a  bicycle  on  the  sidewalk,  cannot  be  said, 
as  a  matter  of  law,  to  be  an  unreasonable  regulation  of  the  public  right  of  travel 
or  an  arbitrary  exercise  of  legislative  power.  When  any  person  may  make  the 
same  use  of  a  highway  as  every  other  person  of  the  same  age,  sex,  and  condition, 
employing  the  same  mode  of  travel,  it  is  an  equal  law. 
State  t?.  Aldrich,  (1900)  70  N.  H.  392. 

(e)  Prohibiting  Establishing  Hospitals  in  Built-up  Portions  of  Cities.  —  The  Pennsylvania 
Act  of  April  20,  1899,  entitled  "  An  Act  for  the  protection  of  the  public  health, 
prohibiting  hereafter  the  establishing  or  maintenance  of  additional  hospitals, 
pest  houses,  and  burial  g^punds  in  the  built-up  portions  of  cities,"  was  held 
to  be  constitutional. 

Com.  v.  Charity  Hospital,   (1901)   198  Pa.  its  property  subject  to  valid  police  regula- 

6t.  270,  the  court  saying:     "It  is  true  that  tion,  made  and  to  be  made,  for  the  health  and 

the  Act  does  not  prevent  the  defendant  from  comfort  of  the  people,  and  if  the  Act  in  ques- 

using  its  property  in  a  manner  which  before  tion  is  such  a  regulation,  the  defendant  has 

was  lawful,  but  the  defendant,  equally  with  no  cause  of  complaint." 
other  persons,  natural  and  artificial,   holds 
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(d)  Prohibiting  Tat  Boadtring,  Bone  Boiling,  and  Tortlliwr  Manufacturing.  —  A  statute 
which  prohibited  the  business  of  fat  rendering,  bone  boiling,  or  the  manufacture 
of  fertilizers,  within  the  limits  of  any  incorporated  city,  or  within  three  miles 
distant  therefrom,  and  made  the  violation  of  the  provisions  a  misdemeanor 
which,  by  its  terms,  was  not  applicable  to  certain  counties,  was  held  not  to 
violate  the  Federal  Constitution,  but  to  be  a  proper  exercise  of  the  state's  police 
powers. 

People  t?.  Rosenberg,  67  Hun  (N.  Y.)  52. 

(t)  angulation  of  Prostitution.  —  A  municipal  ordinance  prescribing  limits  in  that 
city  outside  of  which  no  woman  of  lewd  character  shall  dwell,  does  not  deprive 
property  owners  within  the  prescribed  limits  of  the  equal  protection  of  the  laws. 

L'Hote  y.  New  Orleans,   (1000)    177  U.  S.  obscene,  indecent,  or  immoral  purpose,  exhi- 

505.  bition,  or  practice,  shall  be  deemed  guilty  of 

a  felony,  and  upon  conviction  thereof  shall 

A     Washington     statute     providing     that  be   imprisoned   in   the  penitentiary   not  less 

"any  male   person  who  lives  with,  or  who  than  one  year  nor  more  than  five  years,  and 

lives  off  of,  in  whole  or  in  part,  or  accepts  fined  in  any  sum  not  less  than  one  thousand 

any  of  the  earnings  of  a  prostitute,  or  con-  dollars  nor  more  than  five  thousand  dollars.*' 

nives  in  or  solicits  or  attempts  to  solicit  any  is    not    invalid    as    discriminating    between 

male  person  or  persons  to  have  sexual  inter-  male   and    female  persons,   by   making   it   a 

course,  or  cohabit  with  a  prostitute,  or  who  felony  for  a  male  person  to  live  with,  or  off 

shall  invite,  direct,  or  select  any  person  to  of,  or  to  accept,  the  earnings  of  a  prostitute, 

go  to  a  house  of  ill-fame,  for  any  immoral  while  a  female  may  do  these  acts   without 

purpose;  or  any  person  who  shall  entice,  de-  criminal  liability.     Prostitution  is  unlawful, 

coy,  place,  take,  or  receive  any  female  child  or  and  against'  public  policy  and  good  morals, 

person  under  the  age  of  eighteen  years,  into  any  and  is  subject  to  police  regulation,  and  the 

house  of  ill-fame  or  disorderly  house,  or  any  legislature  may  therefore  restrict  it  to  such 

house,  for  the  purpose  of  prostitution ;  or  any  classes,  or  prohibit  it  by  such  penalties,  as 

person  who,  having  in  his  or  her  custody  or  may  be  deemed  necessary,  without  infringing 

control  such  child,  shall  dispose  of  it  to  be  upon    the   constitutional   provisions    referred 

so  received,  or  to  be  received  in  or  for  any  to.    State  v.  Graham,  (1904)  34  Wash.  82. 

(f)  Houbo  of  Btfage  Act.  —  A  statute  entitled  "  An  Act  for  the  establishment  of 
a  house  of  refuge  for  women  "  was  held  not  to  violate  the  constitutional  pro- 
vision because  it  provided  for  women  between  the  ages  of  fifteen  and  thirty, 
guilty  of  misdemeanors,  a  punishment  different  in  place  and  period  from 
that  prescribed  for  transgressors  of  other  ages. 

People  17.  Coon,  (1893)  67  Hun  (N.  Y.)  523. 

(g)  Btgulating  Salt  of  Seed  Cotton.  —  A  statute  declaring  that  it  shall  be  unlawful 

for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc.,  any  cotton  in  the 

seed  where  the  quantity  is  less  than  what  is  usually  baled,  and  requiring  that 

every  such  sale  of  seed  cotton  shall  be  in  writing,  signed  by  all  the  parties 

thereto,  and  witnessed  by  two  witnesses  in  a  form  prescribed,  and  further,  that 

said  receipt  shall  be  delivered,  with  a  fee,  to  the  nearest  justice  of  the  peace,  whose 

duty  it  shall  be  to  docket  the  same  in  his  civil  docket  for  the  inspection  of  all 

persons,  was  held  to  be  a  constitutional  exercise  of  the  police  power. 

State  v.  Moore,  (1889)  104  N.  Car.  714,  originally  delegate  to  tho  government  of  the 
the  court  saying:  "  The  statute  *  *  *  United  States  the  power  to  protect  the  citi- 
comes  within  the  designation  of  a  public  local  zens  of  the  state,  and  the  duty  originally 
law.  Such  laws,  if  they  operate  uniformly  assumed  by  the  states  of  guaranteeing  equal 
and  subject  all  persons  who  come  within  the  rights  to  all  remains  still  equally  as  binding 
defined  locality  and  violate  their  provisions  as  an  obligation  and  unimpaired  as  a  right 
to  indictment  in  the  same  way,  and  to  the  a*  when  the  Federal  Constitution  was 
same  punishment,  are  not  repugnant  to  the  adopted.  The  Fourteenth  Amendment  ex- 
constitution.     *     *     *     The    states    did    not  tends  the  right  of  citizenship  in  the  state  and 
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nation  to  all  persons  born  and  naturalized  in  •     •     •     against  oppression  under  any  law 

the  United  States  and  subject  to  the  jurisdic-  enacted  by  a  state  that    *     *     *     denies  to 

tion   thereof,   and  assumes  for  the   federal  them  \he  equal  protection  of  the  law." 
government    the    obligation   to    protect    all 

e.  State  Control  over  Court  Procedure — (1)   In  General.  —  The 

equal  protection  of  the  law  is  denied  by  a  state  court  when  it  is  apparent  that 

the  same  law  or  course  of  procedure  would  not,  and  could  not,  lawfully  be 

applied  to  any  other  person  in  the  state  under  similar  circumstances. 

Em  p.  Strieker,  (1901)   109  Fed.  Rep.  150.      create  such  an  inequality  of  position  as  that 

Question,  of  practice  "The  constitutional  £  JJS^Stf  ^£^$£ 

proton  was  not  intended  to .control  or  regit-  fitatu£        ^ding  that  the  gtate  a  8Ue 

late  mere  matters   of   practice  in  the  state  in  itg  J^  nam|  and  .        utM  to  Rf,  the 

courts,  but  was  mtended  to  secure  the  same  remedie8    provided    for    the   enforcement    of 

-an  equal -protection  to  every  person  or  rf  hts    be£veen    individuala    without    ^^ 

company  in  a  class  that  is  accorded  to  every  ^  or  Becurit  or  cau^  affidavit  to  bi 
other  person  or  company  in  the  same ^  class.  ^      th       h  tn     8ame  m*    be  ired  if 

A*dru*^ i  Fidelity  Mut  L.  Ins.  Assoc,  (1902)  the   J^?^   hetwwa   pyrivate    ritizens" 

108  mo.  101.  doe8    not    B0    resuit.       Alabama    v.    Wolffe, 

That  a  state  is  a  party  plaintiff  does  not  (1883)    18  Fed.  Rep.  839. 

(2)  Change  in  Construction  of  Procedure  Statute.  —  There  is  no  absolute 
right  vested  in  the  individual  as  against  the  power  of  the  legislature  to  change 
modes  of  procedure.  And  a  similar  thought  controls  where  the  courts  of  the 
state  have  construed  a  statute  as  prescribing  one  form  of  procedure,  and  parties 
have  acted  under  that  construction,  and  subsequently  the  same  court  has  held 
that,  the  statute  was  theretofore  misconstrued,  and  really  provided  a  different 
mode  of  procedure.  This  last  adjudication  cannot  be  set  aside  in  the  federal 
courts  on  the  ground  of  an  unjust  discrimination  or  a  denial  of  the  equal  pro- 
tection of  the  laws. 

Backus  v.  Ft.  Street  Union  Depot  Co.,  (1898)  169  U.  S.  571. 

(3)  Different  Modes  of  Ascertaining  Damages  to  Property.  —  A  statute 
■which  makes  different  provisions  for  determining  the  damages  suffered  by  per- 
sons whose  property  is  taken  or  injured  in  the  progress  of  public  works  does 
not  deprive  them  of  the  equal  protection  of  the  laws. 

Burnett  v.  Com.,  (1897)   169  Mass.  422. 

(4)  Different  Tribunals  for  Different  Persons.  —  When  the  protection  of 
equal  laws  equally  administered  has  been  enjoyed,  it  cannot  be  said  that  there 
has  been  a  denial  of  the  equal  protection  of  the  law  within  the  purview  of  the 
Tourteenth  Amendment,  only  because  the  state  has  allowed  one  person  to  seek 
one  forum  and  has  not  allowed  another  person,  asserted  to  be  in  the  same  class, 
to  seek  the  same  forum,  although  as  to  both  persons  the  law  has  afforded  a 
forum  in  which  the  same  and  equal  laws  are  applicable  and  administered. 

Cincinnati  St.  R  Co.  V.  Snell,   (1904)    193  fundamental  rights  are  equally  protected  and 

XJ.  8.  36,  wherein  the  court  said :    "  It  is  fun-  preserved,   it  is   impossible  to   say  that  the 

damentaj  rights  which  the  Fourteenth  Amend-  rights    which    are    thus    protected    and    pre- 

ment   safeguards  and    not    the    mere    forum  served   have   been   denied   because   the   state 

-which  a  state  may  see  proper  to  designate  has  deemed  best  to  provide  for  a  trial  in  one 

#or  the  enforcement  and  protection  of  such  forum  or  another.     It  is  not  under  any  view 

rignts.     Giten   therefore  a  condition   where  the   mere  tribunal   into   which   a   person   la 
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authorized  to  proceed  by  a  state  which  deter-  This  clause  is  intended  to  prevent  the  fa- 

mines whether  the  equal  protection  of  the  tablishment  of  tribunals  for  one  class  of  per- 
law  has  been  afforded,  but  whether  in  the  sons  varying  from  those  which  determine  the 
tribunals  which  the  state  has  provided  equal  rights  of  all.  Charge  to  Grand  Jury,  (1875) 
laws  prevail."  21    Int.   Rev.    Roc.    173,    30    Fed.    Cas.    No. 

18,260. 

(5)  Verme.  —  The  provision  in  a  state  constitution  that  "  a  corporation  or 
association  may  be  sued  in  the  county  where  the  contract  is  made,  qr  is  to  be 
performed,  or  where  the  obligation  or  liability  arises,  or  the  breach  occurs,  or 
in  the  county  where  the  principal  place  of  business  of  such  corporation  is 
situated,  subject  to  the  power  of  the  court  to  change  the  place  of  trial  as  in 
other  cases,"  does  not  conflict  with  this  amendment,  nor  deny  to  a  corporation 
the  right  to  have  an  action  in  the  county  where  it  has  its  principal  place  of 
business. 

Lewis  v.  South  Pac.  Coast  R.  Co.,  (1884)  erally  throughout  the  jurisdiction,  and  ex- 
66  Cal.  209.  empting  a  certain  locality  from  its  benefits, 

would    violate   the   constitutional    provision. 

Change  of  venue  —  exempting  certain  State  v.  Hayes,  (1884)  81  Mo.  574.  But  see 
locality.  —  Statutory  authority  authorizing  generally,  infra,  Relating  to  Local  Govem- 
the  change  of  venue  in  causes  of  action  gen-      ment,  p.  594. 

(6)  Constitutional  Amendment  Fixing  Jurisdiction  of  Cases  Previously 
Appealed.  —  An  amendment  to  a  state  constitution  dividing  the  Supreme 
Court  into  two  divisions,  and  giving  division  number  two  exclusive  jurisdiction 
of  criminal  cases,  is  not  in  conflict  with  the  Constitution  of  the  United  States  as 
denying  the  equal  protection  of  the  laws  because  of  Us  application  to  cases  which 
had  been  appealed  prior  to  its  adoption. 

State  v.  Jackson,  (1891)   105  Mo.  196. 

(7)  Refusal  of  Application  to  File  Supplementary  Answer.  —  The  refusal 
of  a  state  court  to  grant  an  application  for  leave  to  file  a  supplementary  answer, 
is  not  a  denial  of  the  equal  protection  of  the  laws  when  there  is  no  abuse  of 
discretion. 

Sawyer  v.  Piper,   (1903)   189  U.  S.  157. 

(8)  Trial  by  Jury  (see  Exclusion  of  Negroes  from  Juries,  and  Discriminat- 
ing Against  Mongolians  as  Jurors,  pp.  561  and  569).  7— The  equal  protection 
of  laws  is  not  denied  by  a  provision  in  a  state  constitution  abridging  the  right 
of  trial  by  jury  in  the  courts  of  a  city  within  that  state,  without  making  a 
similar  provision  for  the  counties  of  the  state. 

Chappell  Chemical,  etc.,  Co.  v.  Sulphur  court's  equitable  jurisdiction  on  the  ground  of 
Mines  Co.,  (1899)   172  U.  S.  475.  misrepresentation,   and   the   court   submitted 

the  case  to  the  jury  and  denied  a  hearing  in 

A  jury  composed  exclusively  of  male  per-  equity,  it  was  held  that  under  the  l/is*oiiri 
sons  when  the  constitution  of  the  state  re-  statute  the  liability  of  the  company  after  the 
quires  that  women,  equally  with  men,  shall  death  of  the  insured  could  only  be  avoided 
be  subject  and  eligible  to  jury  duty  where  by  showing,  that  some  misrepresentation  in- 
they  possess  the  same  qualifications  as  men,  duced  the  company  to  issue  the  policy,  and 
does  not  deny  to  the  male  defendant  the  equal  that  the  matter  misrepresented  contributed 
protection  of  the  laws.  McKinney  v.  State,  to  his  death,  and  this  defense  was  strictly 
11902)  3  Wyo.  724.  ,  legal,  triable  by  a  jury,  and  would  be  such 

without  the  statute  declaring  that  issues  in 

Jury  trial  on  alleged  insurance  misrepre-  such  cases  shall  be  determined  by  a  jury; 
sentations.  —  Where,  in  an  action  on  a  life  also  that  the  statute  did  not  contravene  the 
insurance  policy,  the  answer  prayed  for  the  constitutional  amendment.  Schuermann  v. 
annulment  of  the  policy  by  the  exercise  of  the       Union  Cent.  L.  Ins.  Co.,  (1!H)L)   1G5  Mo.  641. 
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In  election  contests.  —  An  Alabama  Act  thousand  inhabitants,  all  courts  of  record  in 
which  provided  that  "  in  all  contests  of  elec-  which  juries  are  required  shall  have  power, 
tions  for  the  office  of  justice  of  the  peace  upon  the  application  of  either  party,  to  order 
or  constable,  or  for  any  office  which  is  filled  a  special  jury  for  the  trial  of  any  cause,  if 
by  the  vote  of  a  single  county,  except  for  the  application  be  made  at  least  three  days 
members  of  the  general  assembly,  the  person  before  the  trial,  and  when  ordered,  the  jury 
whose  election  is  contested  is  entitled  to  a  commissioner,  as  he  may  be  directed  by  the 
trial  by  jury  "  was  held  to  be  constitutional,  court,  shall  select  and  furnish  to  the  proper 
the  court  saying:  "The  provision  coinpre-  officer  of  said  court  the  names  of  the  persons 
hends,  without  discrimination,  all  persons  to  be  summoned  for  such  special  jury,  and 
falling  within  the  class  designated.  It  acts  said  officer  shall  summon  them  according  to 
equally  and  uniformly  upon  all  persons  whose  the  order  of  the  court,  and  make  out  and  de- 
election  to  office,  filled  in  the  designated  way,  liver  to  each  party,  or  his  attorney,  a  panel 
except  members  of  the  general  assembly  of  the  jury  so  summoned;  but  the  costs  of 
(which  exception  comprehends  a  class  upon  such  special  jury  shall  be  paid  by  the  party 
which  it  operates  uniformly)  is  contested.  so  applying,  irrespective  of  the  result,  unless 
*  *  *  It  was  competent  for  the  legislature  the  judge  presiding  at  the  trial  shall,  at  the 
to  withhold  the  right  entirely,  or  extend  it  to  close  thereof,  or  within  two  days  thereafter, 
one  class  of  officials  to  the  exclusion  of  other  certify  that  the  costs  of  the  special  jury  shall 
classes,  or  to  one  class  of  parties  to  the  ex-  be  taxed  as  other  costs  against  the  losing 
elusion  of  another  class."  Taliaferro  v.  Lee,  party,"  etc.,  was  held  to  be  constitutional. 
(1893)   97  Ala.  92.  The  constitutional  provision  is  not  violated 

because  a  party  who  applies  for  a  special  jury 

Requiring  party  to  pay  costs  on  applica-  must  deposit  the  costs  thereof,  and  a  poor 

tion  for  special  jury.  —  A  statute  of  Missouri  man  is  thereby  deprived  of  having  a  special 

which  provided  that  "in  every  city  in  the  jury.    Eckrich  v.  St.  Louis  Transit  Co.,  (1903) 

state  of  Missouri  having  over  one  hundred  176  Mo.  621. 

(9)  Discretion  to  Prosecute  by  Information  or  Indictment.  —  The  vesting 
of  power  in  a  state  court  to  decide  which  of  two  modes  may  be  pursued  in  the 
prosecution  of  criminal  cases,  where  either  one  of  two  is  lawfully  authorized 
by  the  constitution  of  the  state,  and  where  equal  protection  of  the  law  of  either 
forum  is  accorded  all  persons  under  like  circumstances,  is  not  a  delegation  to 
the  courts  of  a  power  to  discriminate  between  citizens  to  their  disadvantage  or 
inequality  of  right 

Slate  v.  Little  Whirlwind,  (1899)  22  Mont.  428. 

(10)  Peremptory  Challenges.  —  The  equal  protection  of  the  laws  is  not 
denied  because  a  defendant  is  given  the  same  number  of  peremptory  challenges 
upon  an  arrangement  for  trial  by  a  struck  jury  that  he  would  have  in  a  trial 
before  an  ordinary  jury. 

Brown  v.  New  Jersey,  (1899)  175  U.  S.  176.       side  of  an  action  they  must  join  in  challenge 

Parties  on  same  side  must  join  in  chal-  inS  *  ^J0T  befo™  £  can  be  "***  do*8  !\ot 
l-Z-EZT  a  oTTJ,U™.„  ^^j™ .  «w,.it»L~  violate  the  constitutional  provision.  Muller 
lenging.-A    statutory    provision    requiring  fl  }  x       CaJ    fo 

that  where  there  are  several  parties  on  either  '   v         ' 

AUowing  State  More  Challenge!  in  Large  Oities. —  A  state  statute  which  provides 
that  in  all  capital  cases,  except  in  cities  having  a  population  of  over  100,000 
inhabitants,  the  state  shall  be  allowed  eight  peremptory  challenges  to  jurors, 
and  in  such  cities  shall  be  allowed  fifteen,  does  not  deny  the  equal  protection 
of  the  laws. 

Hayes  v.  Missouri,  (1887)   120  U.  S.  69. 

(11)  Failure  to  Provide  Method  for  Enforcing  Attendance  of  Nonresident 

Witnesses.  —  The  failure  of  the  law  to  provide  the  method  for  enforcing  the 

attendance  of  nonresident  witnesses,  and  for  the  procuring  and  reception  of 

their  depositions,  is  not  in  a  particular  case  a  denial  to  the  accused  of  the 

equal  protection  of  the  laws. 
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Minder   t>.    State,    (1901)     113    Ga.    772,  equal  protection  of  the  lain  what  he  is  tried 

affirmed  (1902)  183  U.  S.  559.    In  this  case  under  laws  of  procedure  anplkatle  to  every 

the  court  said:     "  We  do  not  see  how  a  per-  person  charged  with  crime.* 
son  on  trial  could  be  so  said  to  be  denied  the 

(12)  Ex  Parte  Depositions.  —  A  statute  whiah  prohibits  the  taking  of 
ex  parte  depositions  by  either  party,  where  one  of  the  parties  consists  of  a 
corporation,  is  not  contrary  to  the  constitutional  provision,  as  parties  to  suits 
are  placed  upon  an  equal  footing. 

Houston,  etc.,  R.  Co.  v.  Stuart,  (Tex.  Civ.  App.  1898)  48  8.  W.  Rep.  799. 

(13)  Allowance  of  Attorney's  Fees  and  Damages  —  (a)  la  Astfams  Afiii* 

TUilroads  —  aa.  In  Actions  Generally.  —  A  statute  which  provides  that  in  an 
action  for  certain  claims  against  a  railroad  company,  if  the  plaintiff  obtains 
judgment  he  shall  be  entitled  to  recover  the  amount  of  such  claim  and  all  costs, 
and  in  addition  thereto,  all  reasonable  attorney's  fees,  not  to  exceed  ten  dollars, 
cannot  be  sustained.  Such  a  statute  cannot  be  upheld  on  the  ground  that  the 
penalty  is  cast  only  upon  corporations,  that  to  them  special  privileges  are 
granted  and  therefore  upon  them  special  burdens  may  be  imposed,  as  the  penalty 
is  not  imposed  upon  all  business  corporations;  nor  does  the  peculiar  and 
hazardous  business  of  railroading  carry  with  it  a  special  necessity  for  the 
prompt  payment  of  debts.  "  It  is,  of  course,  proper  that  every  debtor  should 
pay  his  debts,  and  there  might  be  no  impropriety  in  giving  to  every  successful 
suitor  attorney's  fees.  Such  a  provision  would  bear  a  reasonable  relation  to 
the  delinquency  of  the  debtor,  and  would  certainly  create  no  inequality  of  right 
or  protection.  But  before  a  distinction  can  be  made  between  debtors,  and  one 
be  punished  for  a  failure  to  pay  his  debts,  while  another  is  permitted  to  become 
in  like  manner  delinquent  without  any  punishment,  there  must  be  some  differ- 
ence in  the  obligation  to  pay,  some  reason  why  the  duty  of  payment  is  more 
imperative  in  the  one  instance  than  in  the  other." 

Gulf,  etc.,  R.  Co.  t7.  Ellis,  (1897)  165  U.  S.  fend  against  claims  which  they  believe  to  be 

156.     See  also  Los  Angeles  Gold  Mine  Co.  v.  illegal  or  exorbitant,   but  this  statute  does 

Campbell,    (1899)    13  Colo.  App.  2,  as  to  a  not  provide   for  the   recovery  of  attorney's 

Colorado  statute  providing  that  "  in  all  suits  fees  unless  it  shall  be  judicially  determined 

for  the  foreclosure  of  liens  provided  for  in  that  the  defendant  had  neglected  its  duty  and 

this  Act,  in  which  the  plaintiff  shall  obtain  a  been  guilty  of  a  violation  of  the  statute.    If 

judgment  and  decree  of  foreclosure  against  no  damages  are  recovered  there  can  be  Bo 

the  property  described  in  said  lien,  there  shall  attorneys*  fees,  and  if  the  corporation  deems 

be  taxed  as  costs,  in  addition  to  the  costs  al-  the  demand  exorbitant  it  is  entitled  to  make 

ready  provided  for  in  such  cases,  a  reasonable  a  tender  of  the  actual  damages.** 

sum  as  an  attorney  fee  to  be  fixed  by  the  A_    »«»•    .+o+«+~   ,><,+..  ki;..i.;«»   .    —  « * 

court  at  the  time  of  rendering  such  judgment  An  Iowa   statute  establishing   a  ratiromd 

imd  decree''                               6            J     e  commission  entitling  the  plaintiff  in  actions 

ana  aec  ee.  against  a  railroad  company  for  a  breach  of 

The  following   cases   should   be   noted   in  its  provisions  to  recover,  in  addition  to  the 

light  of  the  case  of  Atchison,  etc.,  R.  Co.  v.  damages  therein  provided,  for,  an  attorney's 

Matthews,  (1899)    174  U.  S.  96,  noted  infra,  fee,  is  valid.    Burlington,  etc.,  R.  Go,  su  Dey, 

In   Actions    for   Damages   Caused    by    Com-  (1891)  82  Iowa  313. 

municated  Fires,  p.  555.  A   Mi88i8sippi   Act  which   provided  «that 

An  Illinois  statute  concerning  the  fencing  whenever  an  appeal  shall  be  taken  from  the 

and  operation  of  railroads,  which  authorized  judgment   of   any  court,   in   any  action  for 

the  recovery  of  damages  and  reasonable  attor-  damages,  brought  by  any  eitisen  of  this  state 

ney's  fees  in  case  of  a  violation  of  the  Act,  against    any    corporation,   a    reasonable   at- 


was  held  to  be  constitutional.  Cleveland,  torney's  fee  for  the  appellee  shall  be  i 
etc..  R.  Co.  v.  Hamilton,  (1903)  200  HI.  633.  by  the  court  and  certified  by  the  clerk  of  the 
In  this  case  the  court  said:  '*'  Corporations  court  or  justice  of  the  peace,  as  the  case  may 
have  equal  rights  with  natural  persons  to  de-      be,  to  the  Appellate  Court,  end  upon  safes*- 
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ance  of  the  judgment  a  judgment  for  the 
amount  bo  assessed  shall  be  rendered  in  favor 
of  the  appellee  and  against  the  appellant,  and 
the  sureties  on  his  appeal  bond,  and  collection 
thereof  shall  be  had  in  the  same  manner  as 
of  bther  judgments  rendered  on  appeals;  pro- 
vided, the  fee  so  assessed  shall  not  be  less 
than  fifteen  dollars  in  appeal  from  the  court 
of  a  justice  of  the  peace,  nor  less  than  twenty- 
five  dollars  in  appeal  from  the  judgment  of 
a  Circuit  Court,'  was  held  to  be  unconstitu- 
tional. Chicago,  etc.,  R.  Co.  v.  Moss,  (1882) 
60  Miss.  641. 

On  appeal  from  magistrate's  decision. — 
An  Alabama  statute  which  provided  that 
"  any  corporation,  person  or  persons,  owning 
or  controlling  any  railroad  in  this  state,  or 
any  complainant  against  such  corporation,  per- 
son or  persons,  taking  an  appeal  from  a  de- 
cision rendered  by  a  justice  of  the  peace,  in 
suit  for  damages  brought  under  the  provi- 
sions of  section  1711  [of  the  Code]  and  failing 
to  sustain  such  appeal,  or  to  reduce  or  in- 
crease the  judgment  before  the  Appellate 
Court,  shall  be  liable  for  a  reasonable  at- 
torney's fee  incurred  by  reason  of  such  appeal, 
to  be  assessed  by  the  court,  not  to  exceed 
twenty  dollars;  and  the  attorney's  fee  shall 
be  part  of  the  cost,  and  collected  as  such,*' 
was  held  to  be  unconstitutional.  South,  etc., 
Alabama  R.  Co.  v.  Morris,  (1880)  65  Ala. 
193. 

In  actions  for  killing  stock.  —  An  Arkansas 
statute  which  provided  for  the  appointment  of 
a  board  by  the  parties,  or  either  party  if  the 
other  should  neglect  to  appoint  an  appraiser 
after  notification  to  do  so,  to  assess  damages, 
and  that  if  either  party  refused  to  abide  by 
the  assessment,  making  it  necessary  to  bring 
a  suit  by  the  other  party,  the  delinquent 
party  should  be  subject  to  the  attorney's  fee 
where  the  judgment  of  the  court  was  not 


more  favorable  to  him  than  the  award  of  the 
board,  was  held  to  be  unconstitutional.  St. 
Louis,  etc.,  R.  Co.  v.  Williams,  (1887)  49 
Ark.  492. 

A  Kansas  statute  giving  a  reasonable  at- 
torney's fee  to  the  plaintiff,  in  the  case  of  a 
recovery,  for  the  prosecution  of  a  suit  against 
a  railroad  corporation  for  the  value  of  stock 
killed  or  injured,  was  held  to  be  constitu- 
tional. Kansas  Pac  R.  Co.  v.  Mower, 
(1876)  16  Kan.  573.  See  also  Kansas  Pac. 
R.  Co.  v.  Yanz,   (1876)   16  Kan.  583. 

The  Michigan  Act  of  1885  which  author- 
ized the  plaintiff,  in  a  suit  againBt  a  railroad 
company,  to  recover  damages  for  killing  cattle, 
but  tated  the  attorney's  fee  of  twenty-five 
dollars  as  part  of  his  costs,  was  held  to  be 
unconstitutional.  Wilder  v.  Chicago,  etc., 
R.  Co.,  (1888)  70  Mich.  382,  the  court  say- 
ing: "The  imposing  of  the  attorney  fee  of 
twenty-five  dollars  as  costs,  cannot  be  upheld. 
The  legislature  cannot  make  unjust  distinc- 
tions between  classes  of  suitors  without 
violating  the  spirit  of  the  Constitution.  Cor- 
porations have  equal  rights  with  natural 
persons  as  far  as  their  privileges  in  the  courts 
are  concerned.  They  can  sue  and  defend  in 
all  courts  the  same  as  natural  persons,  and 
the  law  must  be  administered  to  them 
with  the  same  equality  and  justice  which  it 
bestows  upon  every  suitor,  and  without  which 
the  machinery  of  the  law  becomes  the  engine 
of  tyranny." 

A  Texas  statute  which  provides  that  where 
there  shall  be  presented  a  claim  to  a  railroad 
not  exceeding  fifty  doflars  for  the  killing  of 
stock,  and  the  claim  is  not  paid  within  a 
certain  time,  there  may  be  recovered,  in  ad- 
dition, an  attorney's  fee,  was  held  not  to  be 
unconstitutional.  Gulf,  etc.,  R.  Co.  v.  Ellis, 
(Tex.  1892)   18  S.  W.  Rep.  723. 


65.  In  Actions  foe  Damages  Caused  by  Communicated  Fires.  —  A  state  statute 
providing  that  in  all  actions  brought  under  the  statute  against  railway  com- 
panies for  damages  by  fire  caused  by  operating  the  railroad,  if  the  plaintiff 
recover  there  shall  be  allowed  him  by  the  court  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  judgment,  does  not  deny  the  equal  protection  of 
the  laws  when  it  is  held  by  the  state  Supreme  Court  to  be  somewhat  in  the 
nature  of  a  police  regulation,  designed  to  enforce  care  on  the  part  of  the 
railroad  companies,  and  giving  full  force  to  the  presumption  which  attaches 
to  the  action  of  a  state  legislature  that  it  has  full  knowledge  of  the  conditions 
within  the  state,  and  intends  no  arbitrary  selection  or  punishment,  but  simply 
seeks  to  subserve  the  general  interest  of  the  public. 


Atchison,  etc.,  R.  Co.  0.  Matthews,  (1899) 
174  U.  S.  96,  wherein  the  court  said :  "  When 
the  legislature  imposes  on  railroad  corpora- 
tions a  double  liability  for  stock  killed  by 
passing  trains  it  says,  in  effect,  that  if  suit 
be  brought  against  a  railroad  company  for 
stock  killed  by  one  of  its  trains  it  must  enter 
into  the  courts  under  conditions  different 
from  those  resting  on  ordinary  suitors.  If 
it  is  beaten  in  the  suit  it  must  pay  not  only 


the  damage  which  it  has  done,  but  twice  that 
amount.  If  it  succeeds,  it  recovers  nothing. 
On  the  other  hand,  if  it  should  sue  an  in- 
dividual for  destruction  of  its  live  stock  it 
could  under  no  circumstances  recover  any 
more  than  the  value  of  that  stock.  So  that 
it  may  be  said  that  in  matter  of  liability,  in 
case  of  litigation,  it  is  not  placed  on  an 
equality  with  other  corporations  and  individ- 
uals; yet  this  court  has  unanimously  said 
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that  the  differentiation  of  liability,  this  in-  also    Missouri,    etc.,    R.    Co.    r.    Simonson, 

equality  of  right  in  the  courts,  is  of  no  sig-  (1902)  64  Kan.  802;  Missouri  Pac.  R.  Co.  r. 

nificance  upon  the  question  of  constitution-  Merrill,   (1888)  40  Kan.  404;  Clark  v.  Elli- 

ality."    Affirming  (1807)  58  Kan.  447.     See  thorpe,  (1897)  7  Kaa.  App.  342. 

(b)  la  Aetio&t  Against  Iiisuranee  Companies.  —  A  statute  providing  that,  upon  render- 
ing judgment  against,  an  insurance  company  upon  a  policy  of  insurance  on 
real  property  against  total  loss,  the  court  shall  allow  the  plaintiff  a  reasonable 
sum  as  an  attorney's  fee,  is  not  a  denial  of  the  equal  protection  of  the  laws, 
either  for  classifying  losses  on  real  estate  separately  from  losses  on  other 
property,  or  for  allowing  the  fee  in  case  of  a  total  loss  of  real  estate  insured,  and 
not  permitting  recovery  of  such  fee  when  the  property  insured  has  been  only 
partially  destroyed. 

Farmers',  etc.,  Ins.  Co.  v.  Dobney,  (1903)  him  by  the  court  a  reasonable  attorney's  fee, 
189  U.  S.  305,  wherein  the  court  said  that  which  shall  become  a  part  of  the  judgment, 
contracts  of  insurance,  generically  considered,  This  ruling  waa  bottomed  on  the  distinct 
possess  such  distinctive  attributes  as  to  proposition  'that  there  is  a  peculiar  danger  of 
justify  their  classification  separate  from  other  fire  from  the  running  of  railroad  trains, 
contracts,  and  as  between  themselves  may  be  The  locomotives,  passing  as  they  do  at  great 
classified  separately  depending  upon  the  rates  of  speed,  and  often  when  the  wind  is 
nature  of  the  insurance,  the  character  of  the  blowing  a  gale,  will,  unless  the  utmost  care 
property  covered,  and  the  extent  of  the  loss  is  taken,  and  sometimes  in  spite  of  such  care, 
which  may  have  supervened;  affirming  scatter  fire  along  the  track.  The  danger  to 
(1901)  62  Neb.  213.  See  also  Niagara  F.  adjacent  property  is  one  which  is  especially 
Ins.  Co.  v.  Cornell,  (1901)  110  Fed.  Rep.  felt  in  a  prairie  state  like  Kansas.  *  *  * 
821;  Tillis  v.  Liverpool,  etc.,  Ins.  Co.,  (Fla.  Fire  catching  in  the  dry  grass  runs  for 
1903)  35  So.  Rep.  171;  Continental  F.  Ins.  miles,  destroying  not  merely  crops,  but  houses 
Co.  r.  VV  hi  taker,  (1903)  112  Tenn.  151.  But  and  barns.'  And  because  of  the  widespread 
see  Phenix  Ins.  Co.  v.  Hart,  (1900)  112  Ga.  and  far-reaching  disaster  to  whole  communi- 
765;  Phoenix  Ins.  Co.  v.  Schwartz,  (1902)  ties,  integral  parts  of  the  state,  incident  to 
115  Ga.  113,  and  also  Williamson  v.  Liver-  the  escape  of  fire,  endangering  life  and  prop- 
pool,  etc.,  Ins.  Co.,  (1900)  105  Fed.  Rep.  32,  erty,  tlie  public  welfare  was  held  to  be  directly 
in  which  case  the  court  said  that  the  case  of  involved  in  such  calamity,  and  brought  the 
Atchison,  etc.,  R.  Co.  v.  Matthews,  (1899)  instance  within  the  police  power  of  the  state 
174  U.  S.  96,  "  has  carried  the  doctrine  of  the  to  regulate,  as  a  preventive  and  protective 
police  power  of  the  state,  I  take  it,  to  its  remedy.  The  vigorous  dissent  of  four  out  of 
ultimate  limit.  In  this  case  the  court  held  nine  justices  gives  assurance  that  the  dis* 
to  be  valid  an  Act  of  the  legislature  of  the  tinction  almost  metaphysically  drawn  by  Mr. 
state  of  Kansas  entitled  '  An  Act  relating  to  .Justice  Brewer  between  that  ruling  and  the 
the  liability  of  railroad  companies  for  dam-  principles  enunciated  in  the  Ellis  Case  [Gulf, 
ages  by  fire,'  which  provided  that,  in  all  etc.,  R.  Ca  t?.  Ellis,  (1896)  165  U.  S.  150] 
actions  commenced  under  this  Act,  if  the  is  not  to  be  still  further  advanced." 
plaintiff  shall  recover  there  shall  be  allowed 

On  Certain  Life  and  Health  Insnranee  Policies.  —  A  statute  which  directs  that  life  and 

health  insurance  companies,  who  shall  default  in  payment  of  their  policies, 

shall  pay  twelve  per  cent  damages,  together  with  reasonable  attorney's  fees, 

does  not  deny  the  equal  protection  of  the  laws  in  failing  to  impose  the  same 

conditions  on  fire,  marine,  and  inland  insurance  companies,  and  on  mutual 

benefit  and  relief  organizations  doing  business  through  lodge  and  mutual  relief 

benevolent  associations. 

Fidelity  Mut.  L.  Assoc,  v.  Mettler,  (1902)  S.  W.  Rep.  603;  Mutual  L.  Ins.  Co.  «.  Blodg- 

185  U.  S.  325.    See  also  Merchants  L.  Assoc.  ett,  (1894)  8  Tex.  Civ.  App.  45;  Union  Cent 

r.  Yoakum,    (C.   C.  A.   1899)    98  Fed.   Rep.  L.  Ins.  Co.  v.  Chowning,  (1894)  86  Tex.  664; 

251;   Mutual   L.  Ins.   Co.  v.  Walden,    (Tex.  Mutual  L.   Ins.  Co.  v.  Simpson,   (Tex.  Civ. 

Civ.  App.  1894)  26  S.  W.  Rep.  1012;  Sun  L.  App.  1894)  28  S.  W.  Rep.  837. 
Ins.  Co.  v.  Phillips,  (Tex.  Civ.  App.  1902)  70 

(t)  In  Aotion  on  Mechanic'!  lien.  —  A  statute  providing  "  that  if  upon  trial  of  the 
case  it  shall  be  found  in  favor  of  the  plaintiff,  then  judgment  shall  be  rendered 
in  his  favor  for  the  amount  as  returned  by  the  jury,  together  with  the  co6ts 
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of  the  court,  and  an  attorney's  fee  of  not  less  than  ten  dollars  ($10)  if  the 
suit  is  tried  before  a  justice  of  the  peace,  and  not  less  than  twenty-five  dollars 
($25)  if  it  be  tried  before  the  oounty  judge,  the  judge  of  the  county  or  circuit 
court,"  is  valid. 

Dell  i?.  Marvin,  (1899)  41  Fla.  226. 

(14)  Costs.  —  A  state  ptatute  which  provides  that  "whenever  it  shall 
appear  to  the  court  or  jury  trying  the  case  that  the  prosecution  has  been 
instituted  without  probable  cause  and  from  malicious  motives,  the  name  of  the 
prosecutor  shall  be  ascertained  and  stated  in  the  finding;  and  such  prosecutor 
shall  be  adjudged  to  pay  the  costs,  and  may  be  committed  to  the  oounty  jail  until 
the  same  are  paid,  or  secured  to  be  paid,"  does  not  deny  the  equal  protection 
of  the  law,  as  the  statute  is  applicable  to  all  persons  under  like  circumstances, 
and  does  not  subject  the  individual  to  an  arbitrary  exercise  of  power. 

Lowe  v.  Kansas,  (1896)  163  U.  S.  88.  Allowance  of  extra  costs  in  certain  actions 

against  railroads.  — A  statute  of  Minnesota 

Security  for  costs.  —  A  New  York  statute  which  (allowed  an  extra  allowance  of  ten  dol- 

providing   that   the    defendant   may    require  lars  in  the  justice's  court,  and  double  costs 

security  for  costs  in  certain  cases  does  not  in  the  District  Court  in  case  of  a  recovery  in 

violate  this  clause.    Venanzio  v.  Weir,  ( 1901 )  actions  brought  against  railroad   companies 

64  N.  Y.  App.  Div.  433.  for  neglecting  to  fence  their  ways,  was  held 

not  to  be  unconstitutional.     Johnson  v.  Chi- 

Costs  in  cases  tried  together.  —  The  con-  cago,  etc.,  R.  Co.,   (1882)   29  Minn.  425,  the 

stitutional    provision   is   not   violated    by   a  court  saying:     "The  chief  purpose  of  the  al- 

statute  providing:     "If  two  or  more  cases  lowanoe  of  costs  is  compensation  or  indemnity 

are  tried  together  in  the  Supreme  Judicial  for  expenses  incurred  m  enforcing  a  legal  or 

Court,  in  the  Superior  Court,  or  in  a  police,  resisting   an   illegal   claim,   though  in   some 

district,    or   municipal   court,   the   presiding  cases  the  legislature  are  also  influenced  by 

Judge  may  reduce  the  witness  fees  and  other  considerations  of  public  policy.    The  right  of 

costs ;  but  not  less  than  the  ordinary  witness  the  legislature  to  regulate  the  practice  and 

fees  and  other  costs  recoverable  in  one  of  the  proceedings  of  suitors  in  the  tribunals  of  the 

cases  which  are  so  tried  together,   shall  be  state,  including  such   reasonable  regulations 

allowed."     Green  v.  Skhir,    (Mass.  1905)   74  as  to  the  adjustment  of  costs  and  expenses 

N.  E.  Rep.  595,  the  court  saying:  "While  the  between  the  parties  as  may  best  promote  the 

statute  provides  that  costs  may  be  reduced  ends  of  justice  and  the  public  good,  has  been 

when  two  or  more  cases  are  tried  together,  too  long  exercised  and  established  to  be  ques- 

the  law  applies  to  all  cases  that  come  within  tioned.     The  principle  that  governs  the  al- 

the  prescribed  class,  and  it  does  not  make  an  lowance  of  costs  does  not  require  that  they 

arbitrary  distinction.    The  classification  rests  should  be  uniform  in  all  actions,  nor  the  same 

*  upon  a  difference  which  bears  a  reasonable  to  each  of  the  litigants  in  an  action ;  and  so 

and  just  relation  to  the  subject  in  respect  to  double  or  extra  costs  are  sometimes  allowed 

which  the  classification  is  made.*'  to  plaintiffs  or  defendants,  as  the  case  may 

be,  because  deemed  proper  from  the  nature 

To  allow  suitors  in  proceedings  under  a  and  circumstances  of  certain  species  of  liti- 

■pecial  statute  to  recover  full  costs  is  by  no  gation."     Johnson  v.  Chicago,  etc.,  R.   Co., 

means    an    unjust    discrimination     because  (1882)  29  Minn.  425,  followed  in  Schimmele 

suitors  under  other  statutes  are  denied  them.  v.  Chicago,  etc.,  R.  Co.,  (1885)  34  Minn.  216. 

La  Goo  v.  Seaman,   (Mich.  1904)    99  N.  W.  See    also    Liquidating    Com'rs    v.    Marrero, 

Rep.  393.  (1902)  106  La.  130. 

(15)  Allowance  of  Interest  on  Affirmance  of  Appeal.  —  A  statute  under 
which  the  state  Supreme  Court  may  allow  interest  upon  affirmance  of  a  judg- 
ment appealed  from  does  not  violate  this  clause. 

Syndicate  Imp.  Co.  v.  Bradley,  (1897)  7  Wyo.  235. 

(16)  Sentence  by  Judge  de  Facto.  —  When  by  a  state  law,  at  the  time  of 
the  trial  and  sentence  of  an  accused  person,  the  court  in  which  he  was  tried  and 
sentenced  ^as  3  court  de  jure,  and  the  judge  who  tri§d  &ttd  sentenced  him  was 
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at  leafet  a  judge  de  facto,  and  the  sentence  itself  waa  valid,  such  sentence  is  not 
a  denial  of  the  equal  protection  of  the  law. 
In  re  Manning,  (1891)  130  U.  S.  506. 

(17)  Resentence  After  Serving  Part  of  Illegal  Sentence.  —  One  who  has 
been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the  person, 
and  the  right  to  sentence  to  the  place  designated,  and  who  has  served  a  sub- 
stantial portion  of  the  time  for  which  he  was  sentenced,  may  be  resentenced 
if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original  sentence  was 
unlawful,  and  in  so  doing  the  defendant  is  not  denied  the  equal  protection  of 
the  laws. 

Com.  v.  Murphy,   (1899)    174  Mass.  370. 

(18)  Refusal  to  Amend  the  Record.  —  The  refusal  of  a  state  appellate 
court  to  amend  a  record  so-  as  to  show  that  the  accused  was  not  present  in 
person  or  by  counsel  in  that  court  at  the  time  it  affirmed  the  judgment  of  the 
trial  court  and  fixed  the  time  for  carrying  that  judgment  into  execution,  is 
not  a  denial  of  the  equal  protection  of  the'  laws  when  the  law  of  that  state,  as 
declared  by  its  highest  court-,  is,  that  amendments  of  the  record  of  a  court  in 
derogation  of  a  final  judgment  are  not  permitted  in  that  state  after  the  expira- 
tion of  the  term  at  which  the  judgment  was  rendered.  The  state  law  is 
applicable  to  all  persons  within  the  jurisdiction  of  the  state. 

Fieldeo  v.  Illinois,  (1892)  143  U.  S.  456\  affirming  (1889)  128  111.  595. 

(19)  Right  of  Appeal.  —  There  is  no  denial  of  the  equal  protection  of  the 

laws  because  in  one  district  the  state  is  allowed  an  appeal  and  such  an  appeal 

is  not  allowed  in  another  district  of  the  same  state* 

Mallett  v.  North  Carolina,  (1901)  181  U.  of  a  state  to  regulate  its  internal  affairs  to 
S.  597,  affirming  (1899)  125  N.  Car.  718.  See  deny  to  it  this  right"  Missouri  v.  Lewis, 
also  Sullivan  f>.  Haug,   (1890)  82  Mien.  548.       (1879)   101  U.  S.  30. 

This    clause    "contemplates    persons    and  Provisions  relating  to  transportation  con* 

classes  of  persons.    It  has  not  respect  to  local  panies.  —  A   Florida  statute   provides   for  & 

and  municipal   regulations  that  do  not   in-  state  railroad  commission,  defining  the  duties  , 

juriously  affect  or  discriminate  between  per-  and  powers  of  such  commission  over  railroads  " 

sons  or  classes  of  persons  within  the  places  and    other    transportation    companies    doing 

or  municipalities  for  which  such  regulations  business  in  the  state,  and  providing  remedies 

are  made.    The  amendment  could  never  have  for  the  enforcement  of  the  powers  conferred 

been  intended  to  prevent  a  state  from  arrang-  upon  the  commission.     For  the   purpose  of 

ing  and  parcelling  out  the  jurisdiction  of  its  expediting  the  disposition  of  a  case  brought 

several  courts  at  its  discretion.    *    *    *    [It]  under  the  provisions  of  the  Aet,  the  statute 

is  not  violated  by  any  diversity  in  the  juris-  puts  all  such  cases  in  a  class,  and  requires 

diction    of    the    several    courts    as    to    sub-  that  when  they  are  carried  for  review  from 

ject-matter,  amount,  or  finality  of  decision,  an  inferior  to  a  superior  court,  the  appellate 

if  all  persons  within  the  territorial  limits  of  proceedings  must  be  returned  before  the  ap- 

their  respective  jurisdictions  have  an  equal  pellate  courts  within  thirty  days,  and  that 

right,  in  like  eases  and  under  like  circum-  all  cases  thus  classified  shall  bare  preference 

stances,  to  resort  to  them  for  redress.    Each  over  other  causes  before  the  appellate  courts 

state  has  the  right  to  make  political   sub-  in  the  hearing  and  determination  thereof.    It 

divisions  of  its  territory  for  municipal  pur-  was  held  that  this  was  a  reasonable  ciasmficar 

poses,  and  to  regulate  their  local  government.  tion    and    a    legitimate    declaration    of    the 

As  respects  the  administration  of  justice,  it  legislative  purpose  that  the  final  disposition 

may  establish  one  system  of  courts  for  cities  in  the  courts  of  all  cases  growing  out  of  the 

and  another  for  rural  districts,  one  system  for  general    regulation    of    railroads    and    other 

one  portion  of  its  territory  and  another  sys-  transportation    companies    by    the    railroad 

tern  for  another  portion.    Convenience,  if  not  commission  should  be  expedited,  and  this  for 

necessity,  often  requires  this  to  be  done,  and  I  lie  purpose  of  making  such  commission  more 

it  would  seriously  interfere  with  the  power  effective  to  accomplish  the   purposes  of  ita 
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creation.    State  v.  Jacksonville  Terminal  Co., 
(1899)  41  Fla.  375. 

Dependent  on  amount  in  controversy. — 
Tfce  amendatory  Act  of  the  Illinois  legisla- 
ture passed  in  1887  (Laws  of  1887,  p.  156), 
added  to  sec.  8  of  the  Appellate  Court  Act 
(Hurd's  Stat.  1889,  p.  415),  which  contained 
the  proviso  "that  in  all  actions  where  there 


was  no  trial  on  an  issue  of  fact  in  the  lower 
court,  appeals  and  writs  of  error  shall  lie 
from  the  appellate  courts  to  the  Supreme 
Court  where  the  amount  claimed  in  the 
pleadings  exceeds  one  thousand  dollars,"  does 
not  as  construed  deprive  any  suitor  of  the 
equal  protection  of  the  laws.  Cummings  v. 
Chicago,  etc.,  R.  Co.,  (1901)  189  111.  609. 


/.  Contempt  of  Cotjjrt.  —  Statutory  provisions  pertaining  to  proceedings 
in  court*  of  the  district  in  which  the  debtor  resides,  which  authorize  a  decree 
fixing  the  payment  by  the  debtor,  on  proof  that  the  debt  was  for  necessaries, 
and  provide  that  a  failure  to  conform  to  the  decree  may  be  regarded  as  a 
contempt  of  court,  do  not  violate  the  constitutional  provision. 
as  Case,  (1899)  173  Mass.  498. 


g.  Statute*  of  Limitations.  —  A  statute  of  limitations  which  operates 
upon  written  contracts  thereafter  executed,  and  continues  in  force  the  prior 
limitation  law  as  to  all  contracts  previously  executed,  is  not  void  as  lacking  a 
uniform  operation. 


McKean 
791. 


v.  Archer,    (1892)    52  Fed.  Rep. 


Applied  to  particular  railroad  companies. 
—  A  North  Carolina  statute  limiting  actions 
for  damages  for  occupation  of  land  by  a  rail- 
road company  to  five  years,  and  exempting 
from  its  operation  companies  chartered  prior 
to  1909,  does  not  deny  the  equal  protection  of 
the  laws.  Narron  v.  Wilmington,  etc.,  R.  Co., 
(1898)   122  N.  Gar.  856. 

Contracts  made  in  other  states.  — The 
state  has  the  authority  to  outlaw  remedies 


upon  contracts  made  in  other  states  where 
action  is  not  brought  within  the  prescribed 
time,  notwithstanding  that  the  limitation 
period  is  longer  concerning  contracts  arising 
in  the  state  than  the  period  prescribed  for 
those  made  without  the  state.  Hawse  v. 
Burgmire,  (1878)  4  Colo.  313. 

The  constitutional  provision  is  not  violated 
by  a  state  statute  which  provides  that  where 
an  action  is  brought  on  a  written  instrument 
executed  beyond  the  state,  the  action  must 
be  brought  within  two  years.  Higgins  V. 
Graham,  (1904)  143  CaL  131. 


ft.  Relating  to  Crimes — (1)  Habitual  Criminal  Statute. — A  state 
statute  providing  that  "  whoever  has  been  twice  convicted  of  crime,  sentenced 
and  committed  to  prison,  in  this  or  any  other  state,  or  once  in  this  and  once 
at  least  in  any  other  state,  for  terms  of  not  less  than  three  years  each,  shall, 
upon  conviction  of  a  felony  committed  in  this  state  after  the  passage  of  this 
Act*  be  deemed  to  be  an  habitual  criminal,  and  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  twenty-five  years,"  does  not  deny  to  any  one  the 
equal  protection  of  the  laws,  as  the;  aggravated  penalty  prescribed  affects  alike 
all  persona  similarly  situated. 


McDonald  v.  Massachusetts,  (1901)  190  TJ. 
ft  311. 

▲  state  statute  may  provide  that  persons 
wke  nave  bean  helots  convicted  of  crime 
nsay  suffer  severer  punishment  for  subsequent 
offense*  than  for  the  first  offense  against  the 
law,  and  that  a  different  punishment  for  the 
sense  offense  may  be  inflicted  under  particular 
eiienmsstaneeSy  provided  it  is  dealt  out  to  all 
alike  who  are  similarly  situated.  Moore  «. 
Missouri,  (1895)  159  U.  S.  678. 

▲  Kentucky  statute  providing  that  "every 
person  convicted  a  second  time  of  felony,  the 
pvnishment  of  which  is  confinement  in  the 
penitentiary,  shall  be  confined  in  the  peni- 
tentiary not  less  than  double  the  time  of  the 


first  conviction,  and,  if  convicted  a  third  time 
of  felony,  he  shall  be  confined  in  the  peni- 
tentiary dupng  his  life,"  does  not  deny  to  a 
person  convicted  of  larceny  and  twice  pre- 
viously found  guilty  of  the  crime  of  larceny, 
the  equal  protection  of  the  law.  Every  other 
person  convicted  as  he  had  been,  would 
have  been  subject  to  the  like  punishment. 
In  re  Boggs,   (1801)  45  Fed.  Rep.  475. 

The  Massachusetts  statute  of  1887,  en- 
titled "An  Act  to  provide  for  the  punish- 
ment of  habitual  criminals,"  was  held  not  to 
violate  the  constitutional  amendment.  Stur- 
tevant  r.  Com..  (1893)  158  Mnss.  598.  See 
also  McDonald  v.  Com.,  (1899)  173  Mass. 
322. 
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(2)  Different  Sentences.  —  Sentences  imposed  on  a  conviction  of  a  com- 
mon-law offense,  more  severe  than  ever  before  inflicted  in  the  state  for  a  like 
offense,  and  giving  two  of  the  codefendants  longer  terms  than  tlie  third,  do 
not  amount  to  a  denial  of  the  equal  protection  of  the  laws. 

Howard  t>.  Fleming,  (1903)  191  U.  S.  135. 

(3)  Different  Penalties  for  Different  Offenses.  —  Where  several  different 
acts  are  prohibited  by  law,  a  difference  in  the  penalties  for  the  violation  of  such 
several  acts  cannot  be  said  to  constitute  a  breach  of  the  constitutional  provisions 
intended  to  secure  equal  rights  to  all  citizens. 

State  r.  Hogreiver,    (1899)    152  Ind.  661,  skilled  in  the  game  and  earn  a  livelihood  by 

holding  that  the  statute  prohibiting  the  play-  it  as  an   occupation,   and   prohibiting  them 

ing  of  base  ball  on  Sunday  where  a  fee  is  from  exercising  it  on  Sunday,  under  other 

charged  is  not  invalid  as  singling  out  persons  and  more  severe  penalties  than  those  imposed 

engaged  in  this  particular  calling,  who  are  on  citizens  engaged  in  other  kinds  of  business. 

(4)  Different  Penalties  in  Different  Localities.  —  A  statute  is  not  uncon- 
stitutional in  prescribing  that  resident  owners  of  stock  found  running  at  large 
in  a  town  shall  pay  a  higher  penalty  than  nonresident  owners,  as  the  Act 
bears  alike  on  all  persons  within  a  defined  locality. 

Broadfoot  r.  Fayetteville,  (1897)  121  N.  Car.  418. 

(5)  Making  Commission  of  Acts  Outside  Certain  Places  Crimes.  —  Certain 
statutes  provide  that  certain  acts,  viz.,  keeping  a  room,  or  occupying  a  stand, 
etc,  with  books,  apparatus,  etc.,  for  recording  or  registering  bets  or  wagers; 
receiving,  registering,  and  recording  the  money  of  others,  bet  or  wageied; 
becoming  the  custodian,  etc.,  for  hire,  of  money  wagered;  pool  selling,  etc., 
are  prohibited,  and  punishable  criminally  wherever  committed ;  that  a  person 
who  bets  his  own  money  on  the  result  of  a  horse  race  is  not  punishable 
criminally,  wherever  he  bets  it;  and  that  an  individual  who  records  a  wacer 
(his  own  or  that  of  some  one  else)  by  some  memorandum  in  his  own  possession, 
and  does  not  transfer  any  memorandum  or  token  thereof,  shall  not  be  punishable 
criminally  if  he  makes  that  record  on  the  race  course,  but  may  be  punished 
criminally  if  he  makes  it  elsewhere.  It  was  held  that  these  Acts  do  not  deny 
the  equal  protection  of  the  laws. 

New  York  r.  Bennett,  (1902)  113  Fed.  Sep.  nated  against     Every  one,  whoever  he  may 

516,   wherein   the   court   said:      "Defendant  be.  who  records  a  bet  or  wager  in  any  other 

contends  that  the  statutes  of  the  state  deny  place  than  the  race  course,  is  subjected  to 

the  equal  protection  of  the  laws,  because  they  the  same  punishment.     No  one  who  rowdy 

punish  individuals  criminally  for  acts  com-  records  such  bet  when  he  is  on  a  race  coorsi 

mitted  in  one  place,  and  not  for  the  same  is  subject  to  any  punishment.    It  seems  pre- 

acts    committed    elsewhere.      In    the    multi-  posterous  to  hold  that  the'  Fourteenth  Amend- 

tudinous   authorities  construing  the  amend-  ment    precludes    a    state   from    making  the 

ment,  most  of  which  are  cited  in  the  briefs,  commission  of  some  particular  act  a  crin*  if 

no  case  is  found  which  sustains  this  proposi-  committed  in  the  streets  of  a  crowded  city. 

tion.  or  which  holds  that  the  state  may  not  or  in  a  church,  or  a  public  building,  or  i 

differentiate   crimes  and   punishments  as   it  navigable  waters,  or  on  the  seashore,  or  it 

Ftleases.  so  lone  as  such  differentiation  is  not  night,  and  no  offense  if  committed  on  the 

a  discrimination]  against  a  class  of  persons  highway  in  some  sparsely  settled  rural  dis- 

by  reason  of  their  race,   or  color,   or  some  trict.   or   in    the   open   country,   or  on  *■* 

other  individual  distinction.     There  is  noth-  na rigable  waters,  or  in  the  mountains,  or  by 

ing  of  that  sort  here.     No  class  is  discrimi  V.v light,"    . 
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(6)  Class  of  Offenders  Specially  Provided  For. 


Embezzlement  by  guardians.  —  A  statute 
provides  that  "  whoever  embezzles  or  fraudu- 
lently converts  to  his  own  use,  or  secretes 
with  intent  to  embezzle  or  fraudulently  con- 
vert to  his  own  use,  money,  goods,  or  property 
delivered  to  him,  or  any  part  thereof,  which 
may  be  the  subject  of  larceny,  shall  be  deemed 
guilty  of  larceny."  Under  this  statute  it  is 
no  defense  to  an  indictment  that  the  act  is  in 
violation  of  the  above  constitutional  provi- 
sion, based  on  the  ground  that  a  special  ar- 
rangement is  imposed  for  a  class  of  offenders, 
to  wit,  guardians  who  embezzle  the  property 
of  their  wards,  since  the  operation  of  the 
statute  is  alike  to  all  persons  who  commit 
the  offense.  State  v.  Whitehouse,  (1001)  05 
Me.  170. 

The  clause  in  a  state  dispensary  law  pro- 
viding that  any  servant,  agent,  or  employee 
of  any  railroad  corporation,  or  of  any  express 
company,  or  of  any  persons,  corporations,  or 
associations  doing  business  in  this  state  as 
common  carriers,  who  shall  remove  any  in- 


toxicating liquors  from  any  railroad  car, 
vessel,  or  other  vehicle  for  transportation, 
at  any  place  other  than  the  usual  and  estab- 
lished stations,  wharves,  depots,  or  places  of 
business  of  such  common  carriers,  within 
some  incorporated  city  or  town  where  there 
is  a  dispensary,  or  wj;io  shall  aid  in  or  con- 
sent to  such  removal,  etc.,  shall  be  subject 
to  a  penalty,  denies  to  such  servants,  agents, 
and  employees  the  equal  protection  of  the 
laws.  No  knowledge  on  the  part  of  such 
servant,  agent,  or  employee  that  it  is  in- 
toxicating liquor  is  required.  Nor  does  it 
make  any  difference  whether  the  liquor  be 
intended  for  sale,  personal  use,  or  consump- 
tion, in  any  other  way.  None  of  the  safe- 
guards thrown  around  every  other  criminal 
offense  exists.  The  only  qualification  is  that 
the  city  or  town  in  which  the  package  is  has 
no  dispensary.  This  is  discrimination,  the 
separation  of  a  class  from  the  whole  com- 
munity, and  singling  it  out  for  prosecution 
and  punishment.  In  re  Langford,  41893)  57 
Fed.  Rep.  573. 


i.  Race  Distinctions  and  Discriminations  (see  also  infra,  Relating  to 
Suffrage,  p.  571)  —  (1)  Exclusion  of  Negroes  from  Juries —  (a)  In  Otnsral. 
—  This  amendment  secures,  among  other  civil  rights,  to  colored  men,  when 
charged  with  criminal  offenses  against  a  state,  an  impartial  jury  trial,  by  jurors 
indifferently  selected  or  chosen  without  discrimination  against  such  jurors 
because  of  their  color.  Immunity  from  any  such  discrimination  is  one  of  the 
equal  rights  of  all  persons,  and  any  withholding  it  by  a  state  is  a  denial  of  the 
equal  protection  of  the  laws,  within  the  meaning  of  the  amendment 


Ex  p.  Virginia,  (1879)  100  U.  S.  345. 
See  also  State  v.  Joseph,  (1893)  45  La.  Ann. 
905;  Dixon  v.  State,  (1896)  74  Miss.  271; 
Bullock  t?.  State,   (1900)    65  N.  J.  L.  557. 

"  While  a  state,  consistently  with  the  pur- 
poses for  which  the  amendment  was  adopted, 
may  confine  the  selection  of  jurors  to  males, 
to  freeholders,  to  citizens,  to  persons  within 
certain  ages,  or  to  persons  having  educational 
qualifications,  and  while  a  mixed  jury  in  a 
particular  case  is  not,  within  the  meaning  of 
the  Constitution,  always  or  absolutely  neces- 
sary to  the  enjoyment  of  the  equal  protection 
of  the  laws,  and  therefore  an  accused,  being 
of  the  colored  race,  cannot  claim  as  a  mat- 
ter of  right  that  his  race  shall  be  represented 
on  the  jury,  yet  a  denial  to  the  citizens  of  the 
African  race,  because  of  their  color,  of  the 
right  or  privilege  accorded  to  white  citizens 
of  participating  as  jurors  in  the  administ ra- 
tion of  justice  would  be  discrimination 
against  the  former  inconsistent  with  the 
amendment  and  within  the  power  of  Congress, 
by  appropriate  legislation,  to  prevent."  Gib- 
son v.  Mississippi,  (1896)   162  U.  S.  580. 

The  exclusion  of  all  persons  of  the  negro 
race  from  a  grand  jury  which  finds  an  in- 
dictment against  a  negro,  where  they  are  ex- 
cluded solely  because  of  their  race  or  color, 
denies  to  him  the  equal  protection  of  the 
laws.  State  v.  Peoples,  (1902)  131  N.  Car. 
784. 

9F.  8.  A.-86 


A  West  Virginia  statute  providing  that 
"  all  white  male  persons  who  are  twenty-one 
years  of  age,  and  who  are  citizens  of  this 
state,  shall  be  liable  to  serve  as  jurors,  ex- 
cept as  herein  provided/'  discriminating  in 
the  selection  of  jurors  against  negroes  be- 
cause of  their  color,  was  held  to  amount  to 
a  denial  of  the  equal  protection  of  the  laws 
to  a  colored  man  when  put  upon  trial  for  an 
alleged  offense  against  the  state.  Strauder 
r.  West  Virginia,  (1879)  100  U.  S.  305,  re- 
vf ruing  State  v.  Strauder,  (1877)  11  W.  Va. 
745. 

In  Maryland,  prior  to  the  Act  of  1867,  eh. 
329,  the  sheriff  made  the  selection  of  the 
panel  after  the  common-law  method.  The 
legislature  deeming  it  wise  to  guard  the  for- 
mation of  juries  more  effectually  against 
personal  and  political  influences,  adopted  by 
that  Act  the  present  system,  by  which  the 
judges  of  the  Circuit  Court  make  the  selec- 
tion from  certain  lists  furnished  them.  First 
a  given  number  of  names  are  selected  and 
from  that  number  the  forty-eight  are  drawn. 
From  the  forty-eight,  after  designating  one 
of  them  as  foreman,  twenty-two  are  selected 
to  constitute  the  grand  jury;  the  remaining 
twenty- five  constitute  the  petit  jury.  One 
list  is  made  from  the  tax-book  after  each 
peneral  election  next  before  the  drawing  of 
"  the  white  male  taxable  inhabitants  of  the 
county,"  etc.;  all  the  names  on  the  poll 
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books  of  the  district*  of  the  county  returned 
and  filed  in  the  clerk's  office  likewise  after  the 
general  election,  next  before  the  drawing, 
are  contained  in  the  other  list.  From  the  lint 
of  taxables  and  the  names  that  the  pass- 
books contain,  the  necessary  persona  are  to  be 
selected  impartially,  and  the  selection  must 
be  made  "  with  special  reference  to  the  in- 
telligence, sobriety,  and  integrity  of  such  per- 
sons, and  without  the  least  reference  to  their 
political  opinion."  Under  the  system  it  was 
held  that  there  is  no  unconstitutional  dis- 
crimination against  the  negro  race  in  the 
selection  of  jurors,  the  court  saying:  "The 
question,  therefore,  is  whether  the  confining 
the  list  of  taxables  to  those  only  who  are 
white  persons,  taken  together  with  all  the 
other  provisions  of  the  law,  operates  as  an 
obstacle  to  the  free  selection  of  colored  per- 
sons as  jurors.  If  the  list  of  taxables  were 
the  only  source  from  which  jurors  could  be 
selected,  the  objection  would  be  well  founded ; 
but  as  the  poll  books  are  likewise  furnished 


on  which  the  white  taxables  also  appear 
under  the  more  comprehensive  classification 
of  voters,  together  with  all  the  colored  votero 
of  the  county,  practically  the  distinction  ap- 
pearing on  the  list  of  taxables  is  merged  or 
lost."    Cooper  v.  State,  ( 1885)  64  Md.  4*. 

Where  it  was  shown,  on  a  motion  to 
quash  an  indictment  against  a  negro  because 
no  negrroea  were  selected  to  serve  on  the 
grand  jury,  and  that  there  waa  a  discrimina- 
tion against  the  negro  race,  that  there  were 
eight  hundred  and  fifty-nine  white  and  one 
hundred  and  seventy-five  negro  electors  ia 
the  county,  and  that  no  negroes  had  been 
drawn  to  serve  on  the  jury  for  eighteen  years, 
and  the  commissioners  testified  that  they  had 
selected  jurors  whom  they  believed  to  be 
qualified,  and  it  was  not  discussed  whether 
or  not  negroes  should  serve,  a  finding  that 
negroes  were  not  unlawfully  excluded  was 
held  not  to  be  erroneous.  Eaatling  v.  Stats, 
(1901)  09  Ark.  189. 


There  Is  Ho  Eight  to  Have  the  Jury  Composed  in  Part  of  colored  men,  so  long  as  in 

the  selection  of  jurors  to  pass  upon  the  life,  liberty,  or  property  of  a  colored 

man,  there  has  been  no  exclusion  of  his  race,  and  no  discrimination  against 

them  because  of  their  color. 

Virginia  v.  Rives,  (1879)  100  U.  S.  322. 
See  also  County  Judge's  Case,  (1878)  3 
Hughes  (U.  S.)  576;  State  v.  Joseph,  (1893) 
45  La.  Ann.  903;  Cooper  v.  State,  (1885)  64 
Md.  47;  State  v.  Brown,  (1894)  119  Mo.  536; 
State  v.  Sloan,  (1887)  97  N.  Car.  499;  Law- 
rence v.  Com.,  (1886)  81  Va.  484;  Cavitt  V. 
State,   (1883)   15  Tex.  App.  190. 


A  petit  jury  panel  will  not  be  set  aside  on 
the  ground  that  white  men  only  were  selected, 
where  it  was  not  shown  that  the  officers  who 
made  the  selection  excluded  colored  persons 
on  account  of  their  color.  Bush  v.  Kentucky, 
(1882)  107  U.  S.  110;  State  t>.  Murray, 
(1895)   47  La.  Ann.  1424. 


No  negro  on  the  grand  jury.  —  The  fact 
that  there  was  no  member  of  the  race  to 
which  the  defendant  belongs  on  the  grand 
jury  that  found  the  bill  of  indictment  against 
him,  was  held  not  to  be  violative  of  the  Con- 
stitution of  the  United  States  unless  there 
was  a  discrimination  against  his  race  by  the 
constitution,  statutes,  or  laws  of  South 
Carolina,  or  in  the  administration  thereof,  on 
account  of  race,  color,  or  previous  condition 
of  servitude.  State  t\  Brownfleld,  (1901)  60 
S.  Car.  509. 

Race  discrimination  in  the  organisation  of 
a  grand  jury  makes  a  good  ground  of  chal- 
lenge. Carter  v.  State,  (1898 )  39  Tex  Crim. 
352. 


When  a  State  Officer,  in  Violation  of  State  Law,  undertakes  to  deprive  an  accused 

party  of  a  right  which  the  statute  law  affords  him,  it  ought  to  be  presumed  that 
that  court  will  redress  the  wrong.  If  the  accused  is  deprived  of  the  right,  the 
final  and  practical  denial  will  be  in  the  judicial  tribunal  which  tries  the  case, 

after  the  trial  has  commenced. 

a  protection  against  acts  of  the  state  tnd 
not  the  acts  of  persons." 

Where  jury  commissioners  intentionally 
excluded  negroes  in  the  selection  of  jurors 
to  serve  on  the  grand  jury,  it  was  held  that 
a  motion  to  quash  the  indictment  by  a  negro 
defendant  should  have  been  granted,  as  the 
constitutional  provision  was  violated.  Col- 
lins v.  State.  (Tex.  Crim.  1900)  60  S.  W. 
Rep.  42;  Whitney  t\  State,  (1900)  42  Tex. 
Crim.  283;  Kipper  v.  State,  (1901)  42  Tex. 
Crim.  613;  Leach  f?.  State,  (Tex.  Crim.  1901) 
02  S.  W.  Rep.  422 :  New  York  L.  Ins,  Oo.  *. 
Orlopp,  (1901)  25  Tex.  Civ.  App.  284;  Smith 
».  State,  (1900)  42  Tex.  Crim.  220. 
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Virginia  v.  Rives,  ( 1879)   100  U.  S.  321. 

An  actual  discrimination  against  a  negro, 

on  account  of  his  race,  by  officers  intrusted 
with  the  duty  of  carrying  out  the  law,  is  as 
potential  in  creating  a  denial  of  equality  of 
rights  as  a  discrimination  made  by  law.  Tar- 
rance  t\  Florida,  (1903)   188  U.  S.  520. 

A  negro  on  trial  in  a  criminal  case  is  not 
deprived  of  the  rights  guaranteed  to  him 
under  the  United  States  Constitution  because 
no  colored  man  was  entered  on  the  panel 
returned  on  the  trial  of  the  defendant.  Bul- 
lock r.  Sbite,  (1900)  05  N.  J.  L.  557,  the 
court  saying:  "  This  provision  relates  to 
state  action  exclusively,  and  was  designed  as 


it  XIV.,  seo.  1.  CONSTITUTION.  Equal  Protection  of  Lawt. 

When  a  State  Statute  Excludes  All  Persons  Other  than  White  Hen  from  service  on  juries, 
it  should  be  assumed,  in  the  absence  of  any  evidence  that  the  selection  of  jurors 
was  in  fact  made  without  discrimination  of  colored  citizens  because  of  their 
race,  that  the  jury  commissioner  followed  the  statutes  so  far  as  they  restricted 
the  selection  of  grand  jurors  to  citizens  of  the  white  race. 

Bush  v.  Kentucky,  (1882)  107  U.  S.  122.     See  Com.  v.  Johnson,  (1880)  78  Ky.  509. 

A  State  Statute  Enacted  Prior  to  the  Adoption  of  the  Fourteenth  and  Fifteenth  Amendments, 
providing  that  all  qualified  to  vote  at  the  general  election  shall  be  liable  to  serve 
as  jurors,  when  the  state  constitution  limited  the  right  to  vote  to  free  white 
male  citizens,  does  not  deny  to  colored  persons  the  equal  protection  of  the  laws 
by  excluding  colored  persons  from  jury  service,  as  the  Fifteenth  Amendment 
had  the  effect  in  law  to  remove  from  the  state  constitution  that  provision  which 
restricts  the  right  of  suffrage  to  the  white  race.  Thenceforward,  the  statute 
which  prescribed  the.  qualifications  of  jurors  was,  itself,  enlarged  in  its  opera- 
tion, so  as  to  embrace  all  who  by  the  state  constitution,  as  modified  by  the 
supreme  law  of  the  land,  were  qualified  to  vote  at  a  general  election. 
Neal  v.  Delaware,    (1880)    103  U.  S.  389. 

(b)  Exclusion  Must  Be  Shown.  —  The  equal  protection  of  the  laws  is  not  denied 
by  the  refusal  of  a  motion  to  quash  an  indictment  against  a  negro,  found  by  a 
grand  jury  composed  wholly  of  white  persons,  on  the  ground  that  all  negroes, 
although  constituting  four-fifths  of  the  population  and  of  the  registered  voters 
of  the  county,  were  excluded  on  account  of  their  race  and  color,  when  there 
was  no  offer  to  prove  the  allegations. 

Brownfield  v.  South  Carolina,    (1903)    189  the   equal   protection   of   the   laws.     It  was 

U.  S.  426,  never  intended  by  the  Fourteenth  Amendment 

Burden  of  proof  on  party  alleging  dis-  to  grantee  a  negro  defendant  a  full  negro 
crimination. -Where  it  is  alleged  by  a  negro  fFan,d  WT.  "or  to  guarantee  him  any  par- 
that  he  has  been  denied  the  equal  protection  \^IJU^L^  f *f-  Jurf s;.but.  *  «. 
of  the  laws  on  account  of  discrimination  ^f^L^Z^  ' their  intentional  exclu- 
against  negroes  in  the  impaneling  of  the  Sl0n  from  the  ^and  Jul7' 
grand  jury,  the  burden  of  establishing  such  There  is  no  constitutional  provision  re- 
discrimination  is  on  the  negro.  Whitney  v.  quiring  negroes  to  be  drawn  or  serve  as 
State,  (1901)  43  Tex.  Crim.  197,  the  court  jurors  upon  the  trial  of  negroes,  nor  haB  a 
saying:  "  It  is  not  a  question  as  to  the  negro  any  constitutional  right  to  demand 
right  of  a  negro  or  of  any  number  of  negroes  negroes  upon  his  jury.  The  evidence  upon  the 
to  sit  on  a  grand  jury  that  the  Fourteenth  trial  upon  an  issue  whether  jury  commis- 
Amendment  to  the  Constitution  was  intended  sioners  purposely  and  intentionally  refuse  to 
to  provide  for,  but  it  was  intended,  where  a  select  any  persons  of  African  descent  must 
negro  was  on  trial,  to  prevent  discrimination  show  that  there  has  been  an  intentional  dis- 
against  the  negro  race  in  the  formation  of  crimination  against  a  negro  defendant  and 
the  grand  jury  which  presented  the  indict-  against  his  race  in  the  selection  of  a  grand 
ment;  and  only  in  case  negroes  are  inten-  and  petit  jury.  Parker  v.  State,  (Tex.  Crim. 
tionally  excluded  from  the  jury  is  he  denied  1901 )   65  S.  W.  Rep.  1066. 

(•)  Mutt  Be  Given  Opportunity  to  Prove  Exclusion.  —  When  a  defendant  of  the  negro 
race  has  duly  and  distinctly  alleged,  in  the  motion  to  quash  an  indictment*  that 
all  persons  of  the  African  race  were  excluded  because  of  their  race  and  color 
from  the  grand  jury  which  found  the  indictment,  and  has  asked  leave  of  the 
court  to  introduce  witnesses,  and  has  offered  to  introduce  witnesses  to  prove 
and  sustain  that  allegation,  he  has  been  denied  the  equal  protection  of  the  law 
by  the  refusal  of  the  court  to  hear  any  evidence  upon  the  subject  and  the 
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overruling  of  the  motion  without  investigating  whether  the  allegation  was  true 

or  false. 

Carter  r.  Texas,  (1900)  177  U.  S.  448,  as  grand  jurors  in  the  criminal  prosecution 
wherein  the  court  said:  "Whenever  by  any  of  a  person  of  the  African  race,  the  equal 
action  of  a  state,  whether  through  its  legisla-  protection  of  the  laws  is  denied  to  him,  cou- 
ture, through  its  courts,  or  through  its  ex-  trary  to  the  Fourteenth  Amendment  of  the 
ecutive  or  administrative  officers,  all  per-  Constitution  of  the  United  States."  Reversing 
sons  of  the  African  race  are  excluded,  solely  (1898)  39  Tex.  Crim.  345. 
because  of  their  race  or  color,  from  serving 

(d)  Sufficiency  of  Allegations  of  Exchuion. —  The  allegation  that  colored  citizens  were 
excluded  from  service  on  the  jury,  and  that  only  white  citizens  were  selected, 
was  held  too  vague  and  indefinite  to  constitute  the  basis  of  an  inquiry  by  the 
court  whether  the  sheriff  had  not  disobeyed  its  order  by  selecting  and  summon- 
ing petit  jurors  with  intent  to  discriminate  against  the  race  of  the  accused. 

Bush  v.  Kentucky,   (1882)    107  U.  S.  117.  ing  the  lists  of  names  for  jury  duty,  cannot 

Affidavit   on   information   and    belief. -A  **  stained  on  an  affidavit  stating  that  the 

motion  to  quash  an  indictment  for  the  reason  **£  "*  ?P5j£f  .mfotlon  were  true   "to 

that  the  commissioners  discriminated  against  ^rl^^nrtf'  i^^SEn^  *%?* 

all  negroes  on  account  of  their  race,  in  select-  Tarra*<»  »•  F1°ndu,  UW3)   188  U.  S.  o21. 


(2)  Separate  Schools^for  White  and  Colored  Children.  —  State  statutes 
providing  for  the  education  of  white  and  colored  children  in  separate  schools 
are  valid. 


Per  Clifford,  J.,  concurring  in  Hall  v.  De 
Cuir,  (1877)  95  U.  S.  504.  See  also  the  fol- 
lowing cases:  Bertonneau  v.  Board  of  Di- 
rectors, (1878)  3  Woods  (U.  S.)  177,  3  Fed. 
Cas.  No.  1,361;  Union  County  Ct.  v.  Robin- 
son, (1871)  27  Ark.  116;  State  v.  Gray, 
(1883)  93  Ind.  303;  State  v.  Grubb,  (1882) 
85  Ind.  213;  Cory  v.  Carter,  (1874)  48  Ind. 
327;  Reynolds  v.  Board  of  Education,  (1903) 
66  Kan.  672;  Board  of  Education  r.  Tinnon, 
(1881)  26  Kan.  1;  Chesapeake,  etc.,  R.  Co.  v. 
Com.,  (Ky.  1899)  51  S.  W.  Rep.  160;  People 
v.  Board  of  Education,  (1869)  18  Mich.  400; 
Chrisman  v.  Brookhaven,  (1892)  70  Miss. 
477;  Lehew  v.  Brummell,  (1890)  103  Mo. 
546;  People  v.  East  on,  (Supm.  Ct.  1872)  13 
Abb.  Pr.  N.  S.  (N.  Y.)  159;  Dallas  v.  Fos- 
dick,  (Supm.  Ct.  Gen.  T.  1896)  40  How.  Pr. 
(N.  Y.)  249;  People  v.  Gallagher,  (1883)  93 
N.  Y.  438,  affirming  (Brooklyn  City  Ct.  Gen. 
T.  1882)  11  Abb.  N.  Cas.  (N.  Y.)  187;  Puitt 
v.  Gaston  County,  (1886)  94  N.  Car.  709; 
State  v.  Board  of  Education,  (1876)  7  Ohio 
Dec.  (Reprint)  129,  1  Cine.  L.  Bui.  139;  State 
t?.  McCann,  (1871)  21  Ohio  St.  203;  Martin 
t>.  Board  of  Education,  (1896)  42  W.  Va.  5U. 

Separate  education  of  white  and  colored 
children  does  not  deny  to  the  colored  children 
the  equal  protection  of  the  laws,  if  there  is  a 
school  in  the  district  for  the  education  of 
colored  children  affording  the  same  educa- 
tional advantages  as  are  afforded  at  the  white 
school.  But  if  the  colored  school  is  so  remote 
from  the  residence  of  a  colored  child  that  he 
could  not  attend  it  without  going  an  un- 
reasonable and  oppressive  distance,  and  he  is 
thus  placed  at  a  material  disadvantage  with 
his  white  neighbor,  then  he  is  entitled  to 
admission  in  the  white  school,  and  his  ex- 


clusion therefrom  is  a  denial  and  a  depriva- 
tion of  his  constitutional  right.  U.  S.  v. 
Buntin,   (1882)    10  Fed.  Rep.  735. 

When  there  exists  a  law  providing  for  the 
education  of  colored  children  in  separate 
schools,  such  children  may  be  excluded  from 
the  schools  established  for  white  children, 
but  unless  such  separate  schools  are  in  fact 
maintained,  all  children  of  the  school  dis- 
trict, whether  white  or  black,  have  a  right 
to  become  pupils  in  any  school  organized 
under  the  laws  of  the  state.  Ward  v.  Flood, 
(1874)    48  Cal.  36. 

A  statute  which  prescribed  the  duties  of 
school  directors,  and  directed  that  they  should 
not  make  any  distinction  on  account  of  race 
or  color  in  expending  the  public  money,  is  in 
harmony  with  the  spirit  of  the  Fourteenth 
Amendment  of  the  United  States  Constitu- 
tion, and  school  directors  cannot  deny  a 
colored  child  admission  on  account  of  bia 
color  to  the  common  school  established  for 
the  separate  instruction  of  white  children, 
and  assign  him  to  a  department  of  the  school 
established  by  them  in  an  adjacent  building 
for  the  separate  instruction  of  the  negro  race, 
Kaine  v.  Com.,  (1882)    101  Pa,  St.  490. 

Section  50  of  the  Nevada  School  Law 
(Stat.  1867,  p.  95)  which  provided  that 
negroes  shall  not  be  admitted  into  the  public 
schools,  but  the  board  of  trustees  may  estab- 
lish a  separate  school  for  their  education,  and 
use  the  public  school  funds  for  the  support 
of  the  same,  was  held  to  be  unconstitutional 
in  so  far  as  it  excludes  negroes  from  the 
schools.  State  r.  Duffy,  (1872)  7  Nev.  342, 
wherein  the  court  said  that  while  school 
trustees  cannot  legally  deny  to  any  negro 
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resident  person  of  proper  age  an  equal  par-  to  another;  or,  in  other  words,  to  make  such 

ticipation    in    the    benefits    of    the    common  classification,    whether    based    on    age,    sex, 

schools,  yet  it  is  entirely  within  their  power  race,  or  any  other  existent  condition  as  may 

to  send  all  blacks  to  one  school  and  all  whites  seem  to  them  best. 

(3)  Suspending  High  School  for  Colored  Children.  —  The  action  of  a  local 
board  of  education  in  suspending  temporarily  and  for  economic  reasons  a  high 
school  for  colored  children  is  not  a  sufficient  reason  why  the  board  should  be 
restrained  by  injunction  from  maintaining  an  existing  high  school  for  white 
children,  when  the  evidence  in  the  record  would  not  permit  a  finding  that  it 
had  proceeded  in  bad  faith,  or  had  abused  the  discretion  with  which  it  was 
invested  by  the  statute  under  which  it  had  proceeded,  or  had  acted  in  hostility 
to  the  colored  race. 

Cumming  v.   Richmond   County   Board   of  tive  states,  and  any  interference  on  the  part 

Education,    (1899)     175   U.   S.   545,   wherein  of  federal  authority  with  the  management  of 

the  court  said  that  while  "  the  benefits  and  such  schools  cannot  be  justified  except  in  the 

burdens  of  public  taxation  must  be  shared  by  case  of  a  clear  and  unmistakable  disregard 

citizens  without  discrimination  against  any  of  rights  secured  by  the  supreme  law  of  the 

class  on  account  of  their  race,  the  education  land.         Affirming    Board    of    Education    v. 

of  the  people  in  schools  maintained  by  state  Cumming,   (1898)    103  Ga.  641. 
taxation  is  a  matter  belonging  to  the  respec- 

(4)  Distribution  of  School  Fwnd  Between  White  cund  Colored  Races.  — 
Statutes  authorize  a  municipal  corporation  to  establish  two  school  systems  in 
the  city,  the  schools  for  white  children  being  supported  by  the  taxes  collected 
from  the  white  people,  and  the  schools  for  the  colored  children  being  supported 
by  the  taxes  collected  from  the  colored  people,  and  authorize  the  issue  of  bonds 
for  the  building  of  public  school  houses  to  be  used  exclusively  by  white 
children,  the  law  providing  that  only  white  people  and  their  property  should 
be  taxed  to  pay  these  bonds  and  the  accruing  interest  thereon.  Such  a  school 
system  denies  to  colored  children  the  equal  protection  of  the  laws,  when  the 
practical  result  of  this  discrimination  against  the  colored  children  in  the 
distribution  of  the  school  fund  raised  4>y  taxation  has  been  to  give  the  white 
children  two  excellent  school  houses,  excellent  school  facilities,  eighteen  teachers, 
and  a  school  session  of  nine  to  ten  months  in  a  year,  and  on  the  other  hand 
the  colored  children  had  only  one  inferior  school  house,  three  teachers,  school 
facilities  of  every  kind  very  inferior  to  those  of  the  white  children,  and  a 
school  session  of  about  three  months  in  each  year. 

Claybrook  v.  Owensboro,    (1883)    16  Fed.  A  North  Carolina  statute  allowing  the  as- 

Bep.  207,  (1884)  23  Fed.  Rep.  634.    See  also  sessment  on  the  polls  of  one  color  and  on 

Davenport    v.    Cloverport,    (1896)     72    Fed.  property  owned  by  persons  of  the  same  race, 

Bep.  689.  exclusively  to  be  applied  to  the  education  of 

A   Kentucky   Act,   entitled    "An    Act   to  2^^™  *  Ihat11,rac*  d{»c"f i^tes  be- 

establish     a    uniform     system     of     common  £f»  *£  "SiifA^^,!^  ^  P"d  ^ 

schools  for  the  colored  children  of  this  com-  on*  tof  ^  ***]"*  *****  Ie\vJ?fthe  educa" 

monwealth"  was  held  to  be  unconstitutional  ^,t?onal     h«t  ?/  Zt  «!*  ^1 ??  UnC,°n* 

since  negro  children   of  the   state  were   ex-  ^iS?1  v^Ji  t™?    1PVJa  *°  i* J™ 

eluded  by  implication  from  any  share  of  the  l2TJZgJhLulZ          i     a   ed?Qaied   m 

proceeds  of  the  common   school   fund  which  ^"ft^1.8  U^f  J*™1  ^vantages,  nor 

fbe   Constitution    set   apart,   also    from    the  °    P™^ T^^JTSl  ^S? 


IS  levied ^n^liron^^rV^wM^       «f  ~     *g*  *  **»  bounty,    (1886) 
persons  for  the  purposes  of  schools.    Dawson 
v.  Lee,   (1885)   83  Ky.  49.     See  Marshall  v. 
Donovan,  (1874)   10  Bush  (Ky.)  681. 

666  Volume  IX 


Equal  Protection  of  Laws. 


CONSTITUTION. 


Amtndment  XIV.,  tee.  1. 


(5)  Reparole  Coaches  for  White  and  Colored  Races.  —  A  state  statute  which 
provides  for  separate  railway  carriages  for  the  white  and  colored  races  does 
not  deny  the  equal  protection  of  the  law. 

A  Kentucky  statute  which  requires  rail- 
roads to  provide  separate  accommodations 
for  white  and  colored,  passengers,  but  makes 
no  discrimination  in  favor  of  white  passen- 
gers, since  any  discrimination  in  the  quality, 
conveniences,  or  accommodations  in  the  cars 
or  compartments  set  apart  for  white  and 
colored  persons  is  prohibited,  does  not  deny 
to  colored  people  the  equal  protection  of  the 
laws.  Anderson  v.  Louisville,  etc.,  R.  Co., 
(1894)  62  Fed.  Rep.  48. 


Plessy  v.  Ferguson,  (1896)  163  U.  8.  540, 
wherein  the  court  said:  "The  object  of  this 
amendment  was  undoubtedly  to  enforce  the 
absolute  equality  of  the  two  races  before  the 
law,  but  in  the  nature  of  things  it  could  not 
have  been  intended  to  abolish  distinctions 
based  upon  color,  or  to  enforce  social  as  dis- 
tinguished from  political  equality,  or  a 
commingling  of  the  two  races  upon  terms  un- 
satisfactory to  either.  Laws  permitting,  and 
even  requiring,  their  separation  in  places 
where  they  are  liable  to  he  brought  into 
contact  do  not  necessarily  imply  the  in- 
feriority of  either  race  to  the  other,  and  have 
been  generally,  if  not  universally,  recognized 
as  within  the  competency  of  the  state  legisla- 
tures in  the  exercise  of  their  police  power." 
See  also  U.  S.  v.  Dodge,  (1877)  1  Tex.  L.  J. 
47,  25  Fed.  Cas.  No.  14,976;  Ohio  Valley  R. 
Co.  V.  Lander,  ( 1898)  104  Ky.  431 ;  Chesapeake, 
etc.,  R.  Co.  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep. 
160;  Chilton  v.  St.  Louis,  etc.,  R.  Co.,  (1893) 
114  Mo.  88;  Chesapeake,  etc.,  R.  Co.  v.  Wells, 
(1887)  85  Tenn.  613;  Smith  v.  Chamberlain, 
(1892)  38  S.  Car.  529. 

Equal  accommodation  for  colored  people. 

—  This  amendment  secures  to  colored  people 
equal  accommodations  in  public  conveyances. 
While  social  rights  and  privileges  are  not 
within  the  protection  of  this  amendment,  the 
rights  and  privileges  to  be  afforded  to  pas- 
sengers in  public  conveyances  are  not  within 
that  class.  Coger  v.  North  Western  Union 
Packet  Co.,  (1873)  37  Iowa  155.  See  also 
Houck  I?.  Southern  Pac.  R.  Co.,  (1888)  38 
Fed.  Rep.  226.  ' 


Separate  accommodations  on  street  cars. 

—  A  Louisiana  statute  providing  "  that  all 
street  railway  companies  carrying  passengers 
in  their  cars  in  this  state  shall  provide  equal 
but  separate  accommodations  for  the  white 
and  colored  races  by  providing  two  or  more 
cars,  or  by  dividing  their  cars  by  wooden  or 
wire  screen  partitions,  so  as  to  secure  sep- 
arate accommodations  for  the  white  and 
colored  races,"  was  within  the  power  of  legis- 
lation.   State  v.  Pearson,  (1903)  110  La.  391. 

A  United  States  court  cannot  take  juris- 
diction of  an  action  brought  by  a  colored 
person  against  a  railroad  company  for  an 
alleged  deprivation  of  accommodations  equal 
to  those  given  to  white  people,  when  there  is 
no  law  of  the  state  justifying  the  action  of 
the  company.  If  the  courts  of  the  state  shall 
sustain  as  legal  this  discrimination  on  ac- 
count of  race  and  color,  the  plaintiff  and 
others  of  like  condition  are  not  without 
remedy,  but  may  have  the  question  passed 
upon  by  the  Supreme  Court.  Smoot  v.  Ken- 
tucky Cent.  R.  Co.,  (1882)   13  Fed.  Rep.  341. 


(6)  Prohibiting  Marriage  of  White  with  Colored  Person.  —  A  state  law 
forbidding  any  white  or  colored  person  from  marrying  a  person  of  the  opposite 
color,  and  declaring  such  marriage  void,  does  not  deny  the  equal  protection  of 
the  laws. 


Ex  p.  Kinney,  (1879)  3  Hughes  (U.  S.)  9, 
14  Fed.  Cas.  No.  7,825.  See  also  State  v. 
Tutty,  (1890)  41  Fed.  Rep.  753;  Ex  rel 
Hobbs,  (1871)  1  Woods  (U.  S.)  537,  12  Fed. 
Cas.  No.  6,550;  Ex  p.  Francois,  (1879)  3 
Woods  (U.  S.)  367,  9  Fed.  Cas.  No.  5,047; 
Dodson  v.  State,   (1895)   61  Ark.  57;  Green 


v.  State,  (1877)  58  Ala.  191,  overruling 
Burns  v.  State,  (1872)  48  Ala.  195;  State  v. 
Gibson,  (1871)  36  Ind.  389;  Lonas  v.  State, 
(1871)  3  Heisk.  (Tenn.)  287;  Frasher  v. 
State,  (1877)  3  Tex.  App.  263,  affirmed 
(1880)  9  Tex.  App.  145. 


(7)  Exclusion  of  Negroes  from  Homestead  Law.  —  A  state  homestead  law 

is  unconstitutional  in  so  far  as  it  excludes  negroes  from  its  benefits. 

Custard  v.  Poston,   (Ky.  1886)   1  S.  W.  Rep.  434,  following  Eubank  v.  Eubank,   (1885) 
7  Ky.  L.  Rep;  295. 


(8)  Imposing  H earner  Punishments  for  Inter-racial  Offenses.  —  State  stat- 
utes, prohibiting  the  offense  of  adultery  and  fornication,  do  not  deny  the  equal 
protection  of  the  laws  by  imposing  a  heavier  penalty  when  the  two  sexes  are  of 
different  races  than  when  the  two  soxes  are  of  the  same  race.     Whatever 
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discrimination  is  made  in  the  punishment  prescribed  is  directed  against  the 
offense  designated,  and  not  against  the  person  of  any  particular  color  or  race. 

Pace  v.  Alabama,    (1882)    106  U.   S.   585,  of  criminal  justice  he  shall  not  be  subjected, 

wherein  the  court  said:     "Equality  of  pro-  for  the  same  offense,  to  any  greater  or  dif- 

tection  under  the  laws  implies  not  only  ac-  ferent  punishment."  Affirming  (1881)  69  Ala. 
cessibility   by  each   one,   whatever  his   race,  ,    231.    See  also  Green  v.  State,  (1877)  58  Ala. 

on  the  same  terms  with  others  to  the  courts  190,   overruling   Burns  v.   State,    (1872)    48 

of  the  country  for  the  security  of  his  person  Ala.  195;  Ford  v.  State,   (1875)  53  Ala.  150. 
and  property,  but  that  in  the  administration 

(9)  Bastardy  Law  Relating  Only  to  White  Women.  —  A  statute  provides 
that  any  magistrate,  upon  receiving  information  that  "  any  white  woman  " 
has  given  birth  to  an  illegitimate  child,  "  may  issue  his  warrant "  for  her 
apprehension,  and  when  she  is  brought  before  him,  "  require  her  to  give  security 
to  indemnify  the  county  from  any  charge  that  may  accrue  by  means  of  such 
child,  and  upon  neglect  or  refusal  shall  commit  her  to  the  custody  of  the 
aheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give  such  security." 
But  if  she  discloses  on  oath  the  father  of  the  child,  then  it  is  made  the  duty 
of  the  magistrate  "  to  discharge  her,"  and  to  cause  the  father  to  be  arrested  and 
"  to  give  security  in  the  sum  of  eighty  dollars  to  indemnify  the  county  from  all 
charges  that  may  arise  from  the  maintenance  of  the  child."  By  another  section, 
every  constable  who  may  have  knowledge  of  "  any  white  woman  "  having  an  ille- 
gitimate child  is  required  "  to  give  information  thereof  to  some  justice  of  the 
peace  of  tte  county."  Proceedings  are  thereupon  had  pgainst  the  person 
charged  with  being  the  father.  Sucji  a  statute  does  not  deny  to  any  one  the 
equal  protection  of  the  laws. 

Pfonkard  v.  State,   (1887)  67  Md.  370,  in  tended  that  there  is  discrimination  against 

which  case  the   court  said:      "As  between  them  because  they  are  not  embraced  in  the 

fathers,  whether  white  or  colored,  no  distinc-  terms  of  a  penal  statute  or  of  such  a  law  as 

tion  whatever  is  made,  and  how  can  the  fact  thi*.    Nor  do  we  perceive  how  the  white  mother 

that  the  law  does  not  extend  to  negro  or  can  be  said  to  be  discriminated  against  by  a 

colored  mothers  be  regarded  as  a  denial  to  law,  all  the  burthens  of  which  Bhe  can  escape 

them  of  the  '  equal  protection  of  the  laws/  by  her  own  voluntary  act  of  simply  disclos- 

ns  thrse  terms  nave  been  defined  by  the  au-  ing  the  father  of  her  child,  whether  he  be 

thorities  cited!     It  rarely  will  not  be  con-  white  or  colored." 

(10)  Statutes  and  Ordinances  Directed  Agamst  Chinese  — (a)  Mod©  of  En- 

tatiig  VftotjwtionaUB  Ordlnanoe.  —  To  the  contention  that  a  statute  prohibiting  the 

exposure  of  gambling  tables  in  a  room  protected  in  any  manner  to  make  it 

difficult  of  access  or  ingress  to  police  officers  or  the  visiting  of  such  a  room  was 

unconstitutional  because  it  was  enforced  against  Chinese  only,  the  court  said : 

u  The  averment  in  tie  case  at  har  is  that  the  ordinance  is  enforced  '  solely  and 

exclusively  against  persons  of  the  Chinese  race  and  not  otherwise/     There  is 

no  averment  that  the  conditions  and  practices  to  which  the  ordinance  was 

directed  did  not  exist  exclusively  among  the  Chinese,  or  that  there  were  other 

offenders  against  the  ordinance  than  the  Chinese  as  to  whom  it  was  not  enforced. 

No  latitude  of  intention  should  be  indulged  in  a  case  like  this.    There  should 

be  certainty  to  every  intent     Plaintiff  in  error  seeks  to  set  aside  a  criminal 

law  of  the  state,  not  on  the  ground  that  it  is  unconstitutional  on  its  face,  not 

tturt  it  ib  discriminatory  in  tendency  and  ultimate  actual  operation  as  the 
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ordinance  was  which  was  passed  on  in  the  Yick  Wo  case,  but  that  it  was  made 
so  by  the  manner  of  its  administration.    This  is  a  matter  of  proof,  and  no  fact 
should  be  omitted  to  make  it  out  completely,  when  the  power  of  a  federal 
court  is  invoked  to  interfere  with  the  course  of  criminal  justice  of  a  state." 
Ah  Sin  v.  Wittman,  (1905)  198  U.  S.  507. 


(b)  Begulating  Laundriw  —  aa.  Prohibiting  at  Certain  Houbs  Within  Prescribed 
Limits.  —  A  municipal  ordinance  which  prohibits  the  carrying  on  of  the  business 
of  washing  and  ironing  clothes  during  certain  hours  of  the  night,  but  permits 
the  fluting,  polishing,  bluing,  and  wringing  of  them,  does  not  make  an 
unlawful  discrimination  between  persons  engaged  in  the  same  business.  It  is 
not  discriminating  legislation  in  an  invidious  sense,  that  branches  of  the  same 
business  from  which  danger  is  apprehended  are  prohibited  during  certain  hours 
of  the  nighty  whilst  other  branches  involving  no  such  danger  are  permitted. 


Soon  Hing  v.  Crowley,  (1885)  113  U.  S. 
709,  wherein  the  court  Baid  that  the  validity 
of  a  statute  or  of  a  municipal  ordinance  can- 
not be  determined  by  the  motives  of  the 
legislators  or  supervisors,  except  as  they  may 
be  disclosed  on  the  face  of  the  acts  or  in- 
ferable from  their  operation,  considered  with 
reference  to  the  condition  of  the  country  and 
existing  legislation.  Motives,  considered  aa 
the  purposes  they  had  in  view,  will  always  be 
presumed  to  be  to  accomplish  that  which 
follows  as  the  natural  and  reasonable  effect 
of  their  enactment,  and  even  if  the  motive  of 
municipal  supervisors  in  adopting  an  ordi- 
nance were  to  make  an  unlawful  discrimina- 
tion, the  ordinance  would  not  be  thereby 
changed  from  a  legitimate  police  regulation, 
unless  in  its  enforcement  it  is  made  to 
operate  only  against  a  particular  class. 

A  municipal  ordinance  prohibiting  the  car- 
rying on  of  washing  and  ironing  of  clothes 
in  public  laundries  and  wash  houses  within 
certain  prescribed  limits  of  the  city  and 
county,  from  ten  o'clock  at  night  until  six 
o'clock  of  the  following  day,  is  purely  a 
police  regulation,  and  is  not  a  violation  of 
any  substantial  right  of  an  individual.  Bar- 
bier  v.  Connolly,  (1886)   113  U.  S.  30. 

A  city  ordinance  which  makes  it  an  offense 
to  keep  a  laundry,  wherein  clothes  are 
cleansed  for  hire,  within  the  limits  of  the 
larger  part  of  a  city,  without  regard  to  the 
character  of  the  structures  or  the  appliances 
used  for  the  purpose,  or  the  manner  in  which 
the  occupation  is  carried  on,  violates  this 
clause.  In  re  Sam  Kee,  (1887)  31  Fed.  Rep. 
680.     See  also  In  re  Hong  Wah,   (1897)   82 


Fed.  Rep.  623;  The  Stockton  Laundry  Case, 
(1886)  26  Fed.  Rep.  611. 

A  municipal  ordinance  declaring  that  "no 
person  or  persons  owning  or  employed  in  the 
public  laundries  or  public  wash  houses  pro- 
vided for  in  section  1  of  this  order  shall  wash 
or  iron  clothes  between  the  hours  of  ten 
o'clock  P.  m.  and  six  o'clock  a.  m.,  nor  upon 
any  portion  of  that  day  known  as  Sunday," 
and  declaring  it  to  be  unlawful  for  any  per- 
son to  establish,  maintain,  or  carry  on  the 
business  of  a  public  laundry  or  wash  house, 
where  articles  are  cleansed  for  hire,  within 
certain  named  limits,  without  having  first 
obtained  a  certificate  from  the  health  officer 
that  the  premises  are  sufficiently  drained, 
and  that  the  business  can  be  carried  on  with- 
out injury  to  the  sanitary  condition  of  the 
neighborhood,  and  a  certificate  from  the  board 
of  fire  wardens,  that  the  heating  appliances 
are  in  good  condition,  and  that  their  use  ia 
not  dangerous  to  the  surrounding  property, 
does  not  deny  to  any  person  the  equal  pro- 
tection of  the  laws.  Ex  p.  Moynier,  (1884) 
65  Cal.  34,  wherein  the  court  said:  "The 
order  is  not  discriminating  and  special  in 
any  such  sense  as  to  make  it  repugnant  to  the 
Constitution.  Its  terms  apply  to  all  persons 
establishing,  maintaining,  or  carrying  on  the 
business  of  a  public  laundry  or  public  wash 
house,  where  articles  are  cleansed  for  hire, 
within  certain  limits.  It  is  no  more  special 
and  discriminating  than  the  prohibition  of 
the  storage  of  powder,  or  the  slaughtering  of 
animals,  both  of  which  may  be  necessary 
to  be  done,  but  for  the  regulation  of  which 
the  power  is  unquestioned." 


bb.  Discretion  in  Officers  to  Permit  Use  of  Wooden  Buildings.  —  A  municipal 
ordinance  which  vests  in  the  supervisors  the  right  to  grant  or  withhold  their 
assent  to  the  use  of  wooden  buildings  as  laundries,  not  a  discretion  to  be 
exercised  upon  the  consideration  of  the  circumstances  of  each  case,  but  a 
naked  and  arbitrary  power  to  give  or  withhold  consent,  not  only  as  to 
places  but  as  to  persons,  is  a  denial  of  the  equal  protection  of  the  laws  when 
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it  is  made  to  appear  that  the  petitioners  have  complied  with  every  requisite 
deemed  by  law,  or  by  the  public  officers  charged  with  its  administration,  neces- 
saiy  for  the  protection  of  neighboring  property  from  tire  or  as  a  precaution 
against  injury  to  the  public  health,  and  no  reason  whatever  except  the  will  of  the 
supervisors  is  assigned  why, they  should  or  should  not  be  permitted  to  carry  on 
in  the  customary  manner  their  harmless  and  useful  occupation. 
Yick  Wo  v.  Hopkins,  (1886)   118  U.  S.  366. 

(o)  Discriminating  Against  Mongolians  as  Jurors.  —  A  statute  providing  that  "  every 
qualified  elector  of  the  state  *  *  *  is  a  qualified  juror  of  the  county  in 
which  he  resides,,,  does  not  deprive  a  Mongolian  defendant  of  any  right  secured 
by  the  Constitution,  laws,  or  treaty.  The  Mongolian  or  yellow  race  are  denied 
the  right  to  serve  as  jurors  because  they  are  aliens,  and  not  on  account  of  their 
color.  There  is  no  discrimination  in  the  statute  against  any  person  because  of 
his  race  or  color. 

State  v.  Ah  Chew,  (1881)   16  Nev.  58. 

(d)  Separate  Schools  tor  Chinese  Children.  —  The  maintenance  of  separate  schools 
for  children  of  Chinese  descent  is  not  a  discrimination  against  such  children. 

Wong  Him  v.  Callahan,  (1902)  119  Fed.  provided  the  schools  so  established  make  no 
Rep.  381,  wherein  the  court  said:  "Concern-  discrimination  in  the  educational  facilities 
ing  the  authority  of  the  state  over  matters  which  they  afford.  When  the  schools  are  con- 
pertaining  to  public  schools  within  its  limits,  ducted  under  the  same  general  rules,  and  the 
and  the  validity  of  legislation  of  the  charac-  course  of  study  is  the  same  in  one  school  as 
ter  of  that  under  consideration,  it  is  well  in  the  other,  it  cannot  be  said  that  pupils  in 
settled  that  the  state  has  the  right  to  provide  either  are  deprived  of  the  equal  protection  of 
separate  schools  for  the  children  of  different  the  law  in  the  matter  of  receiving  an  educa- 
races,  and  such  action  is  not  forbidden  by  the  tion." 
Fourteenth  Amendment  to  the  Constitution, 

(e)  Prohibiting  Employment  by  Corporation!.  —  A  state  constitution  provides  that 
"  no  corporation  now  existing,  or  hereafter  formed,  under  the  laws  of  this  state, 
shall,  after  the  adoption  of  this  constitution,  employ,  directly  or  indirectly, 
in  any  capacity,  any  Chinese  or  Mongolian.  The  legislature  shall  pass  such 
laws  as  may  be  necessary  to  enforce  this  provision."  In  obedience  to  this  man- 
date, the  legislature  passed  an  Act  entitled  "  An  Act  to  amend  the  Penal  Code 
by  adding  two  new  sections  thereto,  to  be  known  as  sections  178  and  179, 
prohibiting  the  employment  of  Chinese  by  corporations."  The  object,  and  the 
only  object,  to  be  accomplished  by  the  state  constitutional  and  statutory  pro- 
visions in  question  is  manifestly  to  restrict  the  right  of  the  Chinese  residents 
to  labor,  and  thereby  deprive  them  of  the  means  of  living,  in  order  to  drive 
those  now  here  from  the  state,  and  prevent  others  from  coming  hither,  and 
this  deprives  them  of  the  equal  protection  of  the  laws. 

In  re  Tiburcio  Parrott,   (1880)   1  Fed.  Rep.  499. 

(t)  Qnono  Ordinanot. —  A  "  queue  ordinance,"  declaring  that  every  male  person 
imprisoned  in  the  county  jail,  under  the  judgment  of  any  court  having  juris- 
diction in  criminal  cases  in  the  city  and  county,  shnlj  immediately  upon  his 

arrival  at  th^  jail  have  the  hair  of  his  head  cut  or  clipped  to  the  uniform 
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length  of  one  inch  from  the  scalp,  designed  to  reach  the  queues  of  the  Chinese, 
and  not  enforced  against  any  other  person,  was  held  to  be  void. 

Ho  Ah  Kow  v.  Nunan,  (1879)  5  Sawy.  (U.  adopting  it  that  it  should  only  have  anch 

S.)  552,  12  Fed.  Cas.  No.  6,546,  wherein  the  operation,  and  treat  it  accordingly.    We  may 

court  said :     "  Where  an  ordinance,  though  take  notice  of  the  limitation  given  to  the 

general  in  its  terms,  only  operates  upon  a  general  terms  of  an  ordinance  by  Its  practical 

special  race,  sect,  or  class,  it  being  universally  construction  as  a  fact  in  its  history,  as  we 

understood   that   it   is   to  be  enforced   only  do  in  some  cases  that  a  law  has  practically 

against  that  race,  sect,  or  class,  we  may  justly  become  obsolete*" 
conclude  that  it  was  the  intention  of  the  body 

(g)  Prohibiting  Visiting  Gambling  Place  in  "  Chinese  Quarter." — A  municipal  ordinance 
prohibiting  any  person  from  visiting  any  gambling  place  within  certain  limits, 
was  held  to  be  valid  although  the  limits  as  defined  were  generally  designated 
and  known  as  a  "  Chinese  quarter,"  yet  the  fact  being  that  white  men  as  well 
as  Chinese  lived  and  owned  property  within  those  limits;  moreover,  any 
person,  without  regard  to  residence,  race,  or  color,  found  visiting  any  gambling 
place  therein  was  liable  to  arrest  and  punishment 

In  re  Ah  Kit,  (1890)  45  Fed.  Rep.  794. 

(a)  Inoculation  During  Existence  of  Bnbonio  Plague.  —  Municipal  ordinances,  adopted 
at  a  time  when  the  bubonic  plague  was  supposed  to  exist,  providing  that  no 
Chinese  persons  should  depart  from  the  city  without  being  inoculated,  were 
held  void  as  not  based  upon  any  established  distinction  in  the  conditions  that 
are  supposed  to  attend  this  plague,  or  the  persons  exposed  to  its  contagion, 
but  as  being  boldly  directed  against  the  Asiatic  or  Mongolian  race  as  a  class, 
without  regard  to  the  previous  condition,  habits,  exposure  to  disease,  or  resi- 
dence of  the  individual.  The  conditions  of  a  great  city  frequently  present 
unexpected  emergencies  affecting  the  public  health,  comfort,  and  convenience. 
Under  such  circumstances,  officers  charged  with  duties  pertaining  to  this 
department  of  the  municipal  government  should  be  clothed  with  sufficient 
authority  to  deal  with  the  conditions  in  a  prompt  and  effective  manner.  Meas- 
ures of  this  character,  having  a  uniform  operation,  and  reasonably  adapted  to 
the  purpose  of  protecting  the  health  and  preserving  the  welfare  of  the  in- 
habitants of  a  city,  are  constantly  upheld  by  the  courts  as  valid  acts  of  legis- 
lation, however  inconvenient  they  may  prove  to  be,  and  a  wide  discretion,  has 
also  been  sanctioned  in  their  execution.  But  when  the  municipal  authority 
has  neglected  to  provide  suitable  rules  and  regulations  upon  the  subject,  and 
the  officers  are  left  to  adopt  such  methods  as  they  may  deem  prpper  for  the 
occasion,  their  acts  are  open  to  judicial  review,  and  may  be  examined  in  every 
detail  to  determine  whether  individual  rights  have  been  respected  in  accordance 
with  constitutional  requirements. 

Wong  Wai  v.  Williamson,  (1900)   103  Fed.  Rep.  6. 

(i)  Prohibiting  the  Removal  of  Remains  of  Dooms**  Perms.  —  A  Statute,  entitled  "  An 
Act  to  protect  public  health  from  infection,  caused  by  exhumation  and  removal 
of  the  remains  of  deciased  persons,"  provides  that  "  it  shall  be  unlawful  to 
disinter  or  exhume  from  a  grave,  vault,  or  other  burial  place,  the  body  or 
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remains  of  any  deceased  person,  unless  the  person  or  persons  so  doing  shall 
first  obtain  from  the  board  of  health,  health  officer,  mayor,  or  other  head  of  the 
municipal  government  of  the  eity,  town,  or  city  and  county  where  the  same  are 
deposited,  a  permit  for  said  purpose,"  for  which  permit  the  sum  of  ten  dollars 
is  to  be  paid,  does  not  violate  this  clause.  If  the  provisions  of  the  Act  affect 
a  larger  number  of  Chinese  than  of  any  other  class,  it  is  not  on  account  of 
any  discriminations  made  by  the  law,  but  only  because  under  their  customs  there 
is  a  much  larger  number  of  disinterments  and  removals  by  them  than  by  any 
others. 

In  re  Wong  Yung  Quy,  (1880)  2  Fed.  Rep.  624. 

(j)  Prohibiting  fishing  by  Chineto  Aliens.  —  A  California  statute  which  provides 
that  "  all  aliens  incapable  of  becoming  electors  of  this  state  are  hereby  pro- 
hibited from  fishing,  or  taking  any  fish,  lobsters,  shrimps,  or  shellfish  of  any 
kind,  for  the  purpose  of  selling  or  giving  to  another  person  to  8011,"  is  void. 
To  subject  the  Chinese  to  imprisonment  for  fishing  in  the  waters  of  the  state, 
while  aliens  of  all  European  nations  under  the  same  circumstances  are  exempt 
from  any  punishment  whatever,  is  to  subject  the  Chinese  to  punishments,  pains, 
and  penalties  other  than  and  entirely  different  from  those  to  which  others  are 
subjected x  and  it  is  to  deny  to  them  the  equal  protection  of  the  laws. 
In  re  Ah  Chong,  (1880)  2  Fed.  Rep.  734. 

(k)  Bxoluiion  from  Bight  to  Testify. 

The  exclusion  of  Chinamen  from  the  right  competent  as  witnesses  in  courts  of  justice 

to  testify  in  the  state  courts  does  not  violate  and  to  regulate  the  production  of  evidence, 

this  amendment,  as  it  is  within  the  power  of  People  v.  Brady,  (1870)  40  Cal.  198;  People 

a  state  legislature  to  declare  who  shall  be  v.  McGuire,  (1872)  45  Cal.  56. 

(1)  Covenant  Against  Conveying  to  Chinese  Persons. 

A  covenant  in  a  deed:     "  It  is  also  under-  decisions  based  upon  it,  and  a  very  restricted 

stood  and  agreed  by  and  between  the  parties  application    of    the    broad    principles    upon 

hereto,  their  heirs  and  assigns,  that  the  party  which  both  the  amendment  and  the  decisions 

of  the  first  part  shall  never,  without  the  con-  proceed,  to  hold  that,  while  state  and  mu- 

sent  of  the  party  of  the  second  part,  his  heirs  nicipal  legislatures  are  forbidden  to  discrimi- 

or   assigns,    rent   any    of    the    buildings    or  nate  against  the  Chinese  in  their  legislation, 

ground  owned  by  said  party  of  the  first  part,  a  citizen  of  the  state  may  lawfully  do  so  by 

and  fronting  on  said  East  Main  street,  to  a  contract,  which  courts  may  enforce.     Such  a 

Chinaman  or  Chinamen,"  is  void  and  should  view  is,  I  think,  entirely  inadmissible.     Any 

not  be  enforced  in  any  court  —  certainly  not  result  inhibited  by  the  Constitution  can  no 

in    a    court    in    the    United    States.      Gan-  more    be    accomplished    by    contract    of    in- 

dolfo    t7.    Hartman,     (1802)     49    Fed.    Rep.  dividual  citizens  than  by  legislation,  and  the 

181,  in  which  case  the  court  said:    **  It  would  courts  should  no  more  enforce  the  one  than 

be  a  very  narrow  construction  of  the  con-  the  other.  This  would  seem  to  be  very  clear." 
stitutional  amendment  in  question  and  of  the 

j.  Relating  to  Suffrage.  —  A  state  constitution  which  requires  the  pay-, 
ment  of  taxes  and  the  ability  to  read  a  section  of  the  Constitution,  or  to  give  a 
reasonable  interpretation  thereto,  as  a  qualification  to  vote,  and  denies  to  one 
who  has  been  convicted  of  an  infamous  crime  the  right  to  vote,  and  statutes 
enacted  for  the  purpose  of  carrying  out  these .  provisions,  do  not  on  their  face 
discriminate  between  the  races,  and  do  not  deny  the  equal  protection  of  the 
law  when  it  has  not  been  shown  that  the  actual  administration  of  the  Constitu- 
tion and  statutes  is  evil,  but  only  that  evil  is  possible  under  them. 
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Williams  v.  Mississippi,  (1898)  170  U.  S. 
225,  wherein  the  court  said  that  this  amend- 
ment forbids,  so  far  as  civil  and  political 
rights  are  concerned,  discriminations  by  the 
general  government  or  by  the  states  against 
any  citizen  because  of  his  race.  But  to  jus- 
tify the  removal  from  a  state  court  to  a  fed- 
eral court  of  a  cause  in  which  such  rights  are 
alleged  to  be  denied)  such  denial  must  be  the 
result  of  the  constitution  or  laws  of  the  state, 
not  of  the  administration  of  them. 

Registration  of  voters.  — A  statutory  pro- 
vision of  Maryland  which  provided  that  no 
person  should  be  entitled  to  registration  for 
the  purposes  of  election  who  comes  into  the 
state  from  another  state  until  one  year  after 
his  intent  to  become  a  legal  voter  shall  be 
evidenced  by  an  entry  of  intention  on  the 
book  of  record  kept  by  the  county  clerk,  was 
held  not  to  be  unconstitutional.  Pope  v.  Wil- 
liams, (1903)  98  Md.  59,  affirmed  (1904)  193 
U.  S.  621,  the  court  saying  that  the  Act  does 
not  discriminate  against  any  person  or  class 
of  persons,  but  merely  establishes  a  rule  of 
evidence  in  respect  to  a  person  coming  into 
the  state. 

Dropping  delinquent  poll  taxable*.  —  An 
Act  of  Delaware  which  provided  that,  in  the 
case  of  persons  assessed  and  liable  to  pay  poll- 
taxes,   upon  the   return   of  the  collector  in 


form  and  verified  as  therein  provided,  it  shall 
be  the  duty  of  the  levy  court  "  to  allow  said 
collector,  as  delinquencies,  the  taxes  uncol- 
lected by  him,  and  the  names  of  such  delin- 
quents shall  be  dropped  from  the  assessment 
list  by  the  levy  court,  and  shall  not  be  placed 
thereon  again  for  a  period  of  twelve  months 
from  and  after  the  date  of  such  allowance," 
was  held  to  be  constitutional,  the  court  say- 
ing: "It  seems  not  necessary  to  say  more 
than  this  in  regard  to  the  objection  to  the 
legislation  on  the  ground  of  its  alleged  hos- 
tility to  the  Fourteenth  *  *  *  Amendment 
of  the  Constitution  of  the  United  States, — 
that  in  this  state  every  man,  rich  or  poor, 
black  or  white,  has  the  equal  protec- 
tion of  the  laws  at  all  times,  whether 
he  be  a  legal  voter  or  not;  the  ability  to  vote 
being  no  more  necessary  to  secure  that  pro- 
tection in  his  case  than  in  that  of  women  and 
minors,  who,  and  whose  property,  are  as  much 
under  the  shield  of  the  law's  protection  as  is 
that  of  any  man,  great  or  small.  A  delin- 
quent taxable  is  as  much  safeguarded  in  his 
personal  rights  as  is  he  who  owns  houses  and 
land.  The  notion  that  the  right  to  exercise 
the  suffrage  is,  in  Delaware,  necessary  for  the 
protection  of  one's  person  or  property,  is 
purely  fanciful,  and  without  any  reality  of 
reason."  Frieszleben  v.  Shallcross,  (1890)  9 
Houst.   (Del.)  3. 


k.  Residents  and  Noneesidents  (see  also  Game  and  Fish  Laws  —  Re- 
quiring License  Fee  of  Nonresidents,  infra,  p.  603)  —  (1)  Bight  of  Nonresi- 
dent to  Sue.  —  To  refuse  to  a  person,  though  not  a  citizen  of  the  state,  the  right 
to  maintain  an  action  against  a  person  found  within  its  limits,  would  Be  to  deny 
to  him  the  equal  protection  of  the  laws. 


Steed  V.  Harvey.  (1898)  18  Utah  373,  in 
which  case  the  court  said  that  this  provision 
"  secures  to  any  person  within  its  jurisdic- 
tion, though  he  may  not  be  a  citizen  or  even 
a  resident,  the  protection  of  its  laws  equally 
with  its  own  citizens,  and  this  protection 
must  be  construed  to  mean  protection  to  life, 
liberty,  and  property,  and  the  term  property 
must  be  held  to  include  money  due  for  the 
violation  of  a  contract." 

Damages  for  defects  in  highways.  —  A 
statute  of  Maine  which  provided  that  "no 


person  shall  recover  of  any  city  or  town  in 
this  state,  damage  for  injury  to  person  or 
property,  which  damage  is  claimed  to  have 
been  done  in  consequence  of  any  defect,  or 
want  of  repair,  or  sufficient  railing,  in  any 
highway,  townway.  causeway,  or  bridge,  pro- 
vided the  said  damage  be  done  to  or  claimed 
by  any  person,  who  was  at  the  time  said 
damage  was  done  a  resident  of  any  country 
where  damage  done  under  similar  circum- 
stances is  not  recoverable  by  the  laws  of  said 
country,"  was  held  to  be  unconstitutional. 
Pearson  v.  Portland,  (1879)  69  Me.  278. 


(2)  Requiring  Bond  in  Attachment  Against  Besident. —  A  territorial 
statute  authorizing  the  issue  of  an  attachment  against  the  property  of  a  non- 
resident defendant  in  the  case  of  an  alleged  fraudulent  disposition  of  property, 
which  in  case  of  an  attachment  against  a  resident  requires  the  giving  of  a  bond 
by  the  plaintiff  in  attachment  as  a  condition  for  the  issue  of  the  writ,  whilst 
it  mates  no  such  requirement  in  the  case  of  an  attachment  against  a  non- 
resident, does  not  amount  to  a  denial  of  the  equal  protection  of  the  laws. 

Central  L.  &  T.  Co.  v.  Campbell  Commission  Co.,  (1899)  173  U.  S.  97,  reversing  (1897) 
5  Okla.  396. 

(3)  Suits  on  Attachment  Bonds  Given  by  Nonresidents.  —  Where  a  national 
bank,  located  in  a  foreign  state,  desired  to  obtain  process  of  attachment  in  a 
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certain  state,  and,  as  a  condition  precedent  to  the  issuing  of  the  writ,  gave  bond 
as  required  by  the  law  of  that  state,  and  thereupon  the  writ  issued  in  its  favor, 
a  statute  which  provides  that  in  a  suit  on  an  attachment  bond  if  the  principal 
be  a  nonresident  it  shall  be  sufficient  to  serve  a  copy  of  the  petition  and  process 
on  the  security,  and  the  action  may  thereupon  proceed  against  both  principal 
and  security,  became  a  part  of  the  bond  as  fully  as  if  expressly  incorporated 
therein,  and  in  a  subsequent  suit  on  such  bond  service  on  the  security  was 
sufficient.  A  proceeding  under  such  a  statute  does  not  conflict  with  the 
Fourteenth  Amendment  of  the  United  States  Constitution. 
Continental  Nat.  Bank  v.  Folsom,  (1887)  78  Ga.  449. 

(4)  Discrimination  Against  Nonresident  as  to  Issuing  a  Capias.  —  A  statute 
which  discriminates  between  residents  and  nonresidents  in  regard  to  issuing 
a  capias  ad  respondendum  against  them  is  unconstitutional. 

Black  v.  Seal,  6  Houst.   (Del.)   541. 

(5)  Higher  Penalty  on  Residents  of  a  Town.  —  The  legislature  has  the 
constitutional  power  to  inflict  upon  resident  owners  of  stock  running  at  large  in 
a  town  a  higher  penalty  than  on  nonresident  owners. 

Jones  v.  Duncan,  (1900)  127  N.  Gar.  118,  oiting  State  v.  Tweedy,  (1894)  115  N.  Gar. 
704;  Broadfoot  v.  Fayetteville,  (1897)   121  N.  Gar.  418. 

I.  Railroad  Companies  —  (1)  Regulation  of  Rates  —  (a)  Unit  Admit  tf  Jut 

Computation.  —  A  state  enactment,  or  regulations  made  under  the  authority  of  a 

state  enactment,  establishing  rates  for  the  transportation  of  persons  or  property 

by  railroad,  that  will  not  admit  of  the  carrier  earning  such  compensation  as 

under  all  the  circumstances  is  just  to  it  and  to  the  public,  would  deny  to  it 

the  equal  protection  x>f  the  laws,  and  would  therefore  be  repugnant  to  the 

Fourteenth  Amendment  of  the  Constitution  of  the  United  States. 

Smyth  v.  Ames,  (1898)  169  U.  S.  526,  (1895)  156  U.  S.  657.  But  see  Wilder  t?. 
affirming  Ames  v.  Union  Pac.  R.  Co.,  (1894)  Chicago,  etc.,  R.  Co.,  (1888)  70  Mich.  382, 
64  Fed.  Rep.  165.  that  the  reasonableness  of  legislative  regula- 

General  statutes  regulating  the  use  of  rail-  £?nir°pf  "H^fJf  j*  *  "*"£  for  *e  l*&*' 
roads  in  a  state,  or  f&ing  miximum  rates  of  lature  to  determine,  and  not  the  courts, 
charges  for  transportation  when  not  forbid-  The  equal  protection  of  the  laws  forbids 
den  by  charter  contracts,  do  not  necessarily  legislation,  in  whatever  form  it  may  be  en- 
take  away  from  the  corporation  owning  or  acted,   by  which   the  property   of   one   indi- 
operating  a  railroad  with  a  state  the  equal  vidual    is,    without    compensation,    wrested 
protection  of  the  laws.    Railroad  Commission  from  him  for  the  benefit  of  another  or  for 
Cases,   (1885)    116  U.  S.  335,  reversing  Far-  the  public.     Reagan  v.  Farmers'  L.  &  T.  Co., 
mere'  L.  &  T.  Co.  v.  Stone,   (1884)   20  Fed.  (1894)   154  U.  S.  390. 
Rep.  270,  and  Illinois  Cent.  R.  Co.  v.  Stone,  »    *  *    i  w         *  ui-  i.-  * 
(1884)  20  Fed.  Rep.  468.  #  A  state  law  or  regulation  establishing  rates 
*                                r  for  the  transportation  of  persons  or  property, 

Legislation  establishing  a  tariff  of  rates  such  as  will  not  admit  of  the  carrier  earning 

which  is  so  unreasonable  as  to  practically  such  a  compensation  as  under  all  the  circum- 

destroy  the  value  of  the  property  of  the  com-  stances  of  the  case  is  just  to  it  and  the  pub- 

panies  engaged  in  the  carrying  business  de-  lie,  operates  to  deny  to  it  the  equal  protection 

prives  the  companies  of  the  equal  protection  of  the  law.     Wallace  v.  Arkansas  Cent.  R. 

of  the  laws.     St  Louis,  etc.,  R.  Co.  v.  Gill,  Co.,  (C.  C.  A.  1902)   118  Fed.  Rep.  424. 

(b)  Prohibiting  Grsater  Bate  for  Short  Hani.  —  A  state,  by  enacting  a  rule  of  action 
for  railroad  companies,  forbidding  a  greater  rate  of  charges  for  a  shorter 
than  for  a  longer  distance,  does  not  deny  to  a  railroad  the  equal  protection  of 
the  laws. 

Louisville,  etc.,  R.  Co.  v.  Kentucky,  (1902)   183  U.  S.  512,  affirming  (1899)   106  Ky.  633. 
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(«)  To  Keep  Mileage  Tioktta  at  lower  than  General  Bates.  —  A  statute  requiring  rail- 
roads to  keep  for  sale  one-thousand-mile  tickets,  at  certain  rates,  which  rates 
are  lower  than  the  general  rates,  is  a  denial  of  the  equal  protection  of  the  laws. 

Lake  Shore,  etc.,  R.  Co.  v.  Smith,  (1S9U)  Beardaley  v.  New  York,  etc.,  R.  Co.,  (1900) 
173  U.  S.  684,  reversing  Smith  v.  Lake  Shore,  162  N.  Y.  230,' reversing  (1897)  15  N.  Y.  App. 
etc.,  R.  Co.,  (1807)    114  Mich.  400.    See  also      Div.  251. 

(d)  Lower  Bates  for  Public  School  Pupils.  —  The  constitutional  provision  was  held 

not  tohe  violated  by  a  statute  which  requires  street  railway  companies  to  carry 

pupils  of  the  public  schools,  in  their  regular  course  going  from  their  homes 

to  the  schools  and  returning  therefrom,  at  rates  not  exceeding  half  the  regular 

fare  charged  by  the  company  for  the  transportation  of  other  passengers  between 

the  same  points,  where  it  was  contended  that  the  statute  was  repugnant  to 

the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  in  that 

it  did  not  apply  to  all  the  street  railway  companies  in  the  commonwealth,  nor 

to  all  persons  using  street  railways,  nor  even  to  all  pupils  using  street  railways, 

but  only  to  pupils  of  the  public  schools,  also  that  there  was  a  discrimination 

because  a  certain  railway  company  was  left  exempt  from  the  provision  of  the 

statute. 

Com.    v.    Interstate    OohboI.    St    R.    Co.,  an  exemption  from  the  law  established  for 

(1905)     187    Mass.    436,    the   court   saying:  others.     We  cannot  say  that  the  legislature 

"  The  constitutional  principle  invoked  in  this  had    no    power    to    make    this    distinction, 

contention  does  not  require  that  the  same  founded  on  differences   in  conditions.     The 

laws  shall  be  enacted  for  all  street  railway  most  important  and  difficult  question  in  the 

companies  in  different  parts  of  a  state.    *    *    *  case  is  whether  there  is  constitutional  justi- 

The  situation  of  the  lines  of  the  Boston  Ele-  fication  for  a  discrimination  between  pupila 

vated  Railway  Company,  in  the  midst  of  a  of  the  public  schools  and  other  persons.     If 

dense  population,  is  so  different  from .  that  this  were  an  absolute  and  arbitrary  selection 

of  other  lines  in  the  state,  and  their  fitness  of  a  class,  independently  of  good  reasons  for 

for  use  by  children  in  going  to  and  from  the  making  a  distinction,  the  provision  would  be 

public  schools  might  be  found  by  the  legis-  unconstitutional  and  void.     *     *     *     In  this 

laturc  to  be  so  unlike  that  of  street  railways  case  the  selection  of  a  class  is  not  entirely 

generally  in  the  state,  as  properly  to  call  for  arbitrary." 

(e)  Diitinfniahiif  Between  Ballroadi  —  aa.  According  to  Length  of  Road.  —  A  state 
statute  which  classifies  railroads  according  to  their  length,  and  fixes  a  maximum 
rate  of  charges  for  the  carriage  of  passengers  in  each  class,  is  not  uncon- 
stitutional. 

Dow  v.  Beidelman,   (1888)   125  U.  S.  680,  previous  year,  or  according  to  the  simpler 

wherein   the  court  said:      "The  legislature,  and  more  constant  test  of  the  length  of  the 

in   the  exercise   of  its   power   of  regulating  line  of  the  railroad,  is  a  matter  within  the 

fares  and  freights,  may  classify  the  railroads  discretion  of  the  legislature.    If  the  same  rule 

according  to  the  amount  of  the  business  which  is  applied  to  all  railroads  of  the  same  class, 

they    have    done    or    appear    likely    to    do.  there  is   no  violation  of  the   constitutional 

Whether  the  classification  shall  be  according  provision  securing  to  all  the  equal  protection 

to  the  amount  of  passengers  and  freight  car-  of  the  laws."  Affirming  (1887)  49  Ark.  325. 
ried, .  or  of  gross  or  net  earnings,  during  a 

66.  Based  on  Gross  Earnings  and  Locality.  —  A  statute  of  Michigan  which 
fixed  a  maximum  rate  on  the  different  railroads  of  the  state  for  the  transporta- 
tion of  passengers,  based  upon  their  gross  earnings  per  mile,  and  which  dis- 
tinguished between  railroads  located  in  the  upper  peninsula  and  those  in 
the  lower  peninsula,  was  held  to  hfe  constitutional. 

Wellman  t\  Chicago,  etc.,  R.   Co.,    (1890)        roads  are  to  be  classed  at  all,  in  the  fixing 
83  Mich.  502,  the  court  saying:     "A  classifl-       of  the  maximum  rates;   and  this  method  of 
cation  according  to  the  amount  of  business       classification   is  not   unusual,   and  has  been 
done  per  mile  seems  to  me  to  be  the  fairest       sustained  in  a  variety  of  cases." 
and    most   reasonable    classification,    if    rail 
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«.  Aooorwno  to  Tm  of  Construction.  —  A  statute  prescribing  the  maximum 
rates  for  the  transportation  of  freight  by  railroads  within  the  state,  which 
provides  that  "  all  railroads  or  parts  thereof,  which  have  been  built  in  this  state 
since  the  first  day  of  January,  1889,  or  may  be  built  before  the  thirty-first  day 
of  Jteoember,  1899,  shall  be  exempt  from  the  provisions  of  this  Act  until  the 
thirty-first  day  of  December,  1899,"  is  not  invalid  for  making  an  arbitrary 
classification*  The  principle  of  classification  adopted  by  the  legislature,  whether 
wise  or  unwise,  is  within  its  power.  To  divide  railroads  into  two  classes, 
placing  in  the  one  all  that  have  been  constructed  and  in  operation  for  a  length 
of  time,  and  whose  business  must  therefore  be  presumed  to  have  been  thoroughly 
established,  and  in  the  other  all  only  recently  constructed,  is  clearly  not  a 
mere  arbitrary  distinction;  and  this  notwithstanding  it  may  be  that  one  of  the 
recently  constructed  roads  is  so  fortunate  as  to  have  immediately  secured  a 
large  business. 


>  v.  Union  Pa*  B.  Co.,  (1894)  64  Fed.      equal  protection  of  the  laws.    If  the  legisla- 
Bep,  165.  ture  can  thus  discriminate  between  new  and 

old  roads,  it  can  assume  any  other  arbitrary 

Held  iivalid.-—  Legislation   affecting   rail-      basis  in  support  oi  invidious  legislation,  and 

roads  cannot  discriminate  between  railroads      in  this  way  oppress  one  interest  for  the  bene- 

themselves,  and  a  statute  prescribing  regula-      fit  of  another.     Louisville,  etc.,  R.   Go.   t>. 


tions,  and  declaring  that  ''none  of  its  pro-  Railroad  Commission,  (1884)  19  Fed.  Rep. 
visions "  shall  apply  to  any  railroad  .then  695,  wherein  the  court  said  that  a  state  can- 
being  "  constructed,"  or  which  might  there-      not  "  distinguish  as  between  different  railroad 


after  be  "begun  and  constructed  in  the  companies  or  between  railroad  corporations 
state,"  until  "ten  years  from  and  after  its  and  persons  operating  railroads  in  compe- 
completion,"  denies  to  the  older  railroad  the      tition  with  them." 

dd>  RsihRfUP  "  Guilty  of  Extortion."  —  A  statute  which  empowers  the  rail- 
road commission,  upon  finding  that  a  railroad  has  been  "  guilty  of  extortion," 
to  fix  a  lower  rate  for  that  road  alone  and  for  none  of  the  others  is  invalid.  The 
effect  of  the  determination  is  individual,  and  by  not  merely  inflicting  a  single 
penalty  for  a  single  offense,  but  placing  the  guilty  railroad  at  the  disadvantage 
of  having  a  lower  rate  than  its  rivals,  it  is  deprived  of  the  equal  protection  of 
the  lawsL 

Louisville,  etc.,  R.  Go.  v.  McChord,  ( 1900)  103  Fed.  Rep.  216,  reversed  on  jurisdictional 
grounds,   (1902)    183  U.  S.  483. 

(2)  Requiring  Railroads  to  Furnish  Free  Transportation  to  Shippers.  — 
An  Act  requiring  railroads  to  furnish  free  transportation  to  shippers  of  stock 
in  certain  cases  is  void  as  depriving  the  railroads  of  the  equal  protection  of  the 
laws. 

Atchison,  etc.,  R.  Co.  v.  Campbell,  (1900)  61  Kan.  439. 

(3)  Fellovwrvarti  Law.  —  A  state  statute  which  authorizes  the  recovery 
of  damages  for  an  injury  suffered  by  an  employee  because  of  the  negligent 
act  of  a  fellow  servant)  when  it  applies  only  to  railroad  corporations,  does 
not  deny  the  equal  protection  of  the  laws.  It  is  not  invalid  as  discriminating 
in  favor  of  individual  employers. 

•Wlia  9.  Lake  Erie,  etc,  R.  Co.,  (1899)  1900)  114  Fed:  Rep.  918 ;  Georgia  R.,  etc., 
17*  U.  a  351.  See  also  Minneapolis,  etc.,  R.  Co.  v.  Miller.  (1892)  90  Ga.  571;  Indiana- 
Co.  V.  Henrick,  (1888)  127  U.  S.  210;  Cin-  polis  Union  R.  Co.  v.  Houlihan,  (1901)  157 
A#    etc.,  R.  Oo.  V.  Thiebaud,   (C.  C.  A.       Ind.  494;   Pittsburgh,  etc.,  R.  Co.  v.  Mont- 
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gomery,  (1808)  152  Ind.  4;  Rayburn  v.  Cen-  The  hazardous  character  of  the  business 
tral  Iowa  R.  Co.,  (1888)  74  Iowa  637;  of  operating  a  railway  would  seem  to  call 
Pierce  v.  Central  Iowa  R.  Co.,  (1887)  73  for  special  legislation  with  respect  to  rail- 
Iowa  140;  Bucklew  v.  Central  Iowa  R.  Co.,  road  corporations,  having  for  its  object  the 
(1884)  64  Iowa  603;  McAunich  r.  Missis-  protection  of  their  employees  as  well  as  the 
sippi,  etc.,  R.  Co.,  (1866)  20  Iowa  338;  Mis-  safety  of  the  public.  The  business  of  other 
souri  Pac.  R.  Co.  v.  Mackey,  (1888)  33  Kan.  corporations  is  not  subject  to  similar  dangers 
298;  Missouri  Pac  R.  Co.  v.  Haley,  (1881)  to  their  employees,  and  no  objections,  there- 
25  Kan.  35 ;  Herrick  0.  Minneapolis,  etc.,  R.  fore,  can  be  made  to  legislation  on  the  ground 
Co.,  (1883)  31  Minn.  11,  (1884)  32  Minn.  of  its  making  an  unjust  discrimination,  when 
435;  Powell  v.  Sherwood,  (1901)  162  Mo.  it  meets  a  particular  necessity,  and  all  rail- 
605;  Froelich  v.  Toledo,  etc.,  R.  Co.,  (1903)  road  corporations  are,  without  distinction, 
24  Ohio  Cir.  Ct  359;  Campbell  v.  Cook,  made  subject  to  the  same  liabilities.  Mis- 
(1894)  86  Tex.  630;  Ditberner  v.  Chicago,  souri  Pac.  R.  Co.  v.  Mackey,  (1S88)  127  U. 
etc.,  R.  Co.,  (1879)  47  Wis.  138.  S.  207. 

(4)  Liability  for  Injuries  to  Passengers.  —  A  statute  providing  that  "  every 
railroad  company,  as  aforesaid,  shall  he  liable  for  all  damages  inflicted  upon  the 
person  of  passengers  while  being  transported  over  its  road,  except  in  cases 
where  the  injury  done  arises  from  the  criminal  negligence  of  the  persons 
injured,  or  when  the  injury  complained  of  shall  be  the  violation  of  some  express 
rule  or  regulation  of  said  road  actually  brought  to  his  or  her  notice,"  does 
not  deny  to  a  railroad  company  the  equal  protection  of  the  laws.  Statutes 
imposing  an  additional,  or  even  absolute,  liability  on  railroads  for  injuries  to 
passengers  or  property  are  not  repugnant  to  the  Constitution  of  the  United 
States. 

Clark  v.  Russell,  (C.  C.  A.  1899)  97  Fed.  Rep.  900. 

(5)  Liability  on  Failure  to  Fence  Trade  —  (a)  Absolute  Liability  for  Injury  to  Stock. 
—  A  statute  requiring  railroad  corporations  to  erect  fences  where  their  roads 
pass  through,  along,  or  adjoining  inclosed  or  cultivated  fields  or  uninclosed 
lands,  with  openings  or  gates  at  farm  crossings,  and  to  construct  and  maintain 
cattle  guards,  where  fences  are  required,  sufficient  to  keep  horses,  cattle,  and 
other  animals  from  going  on  the  roads,  and  making  them  liable  in  double  the 
amount  of  damages  which  shall  be  done  to  horses,  cattle,  mules,  or  other  animals 
occasioned  by  the  failure  to  construct  such  fences  or  cattle  guards,  does  not 
deny  to  any  railroad  the  equal  protection  of  the  law.  Each  company  is  subject 
to  the  same  liability,  and  from  each  the  same  security  is  exacted,  by  the  erection 
of  fences,  gates,  and  cattle  guards,  when  ite  road  passes  through,  along,  or 
adjoining  inclosed  or  cultivated  fields  or  uninclosed  lands.  There  is  no  evasion 
of  the  rule  of  equality  where  all  companies  are  subjected  to  the  same  duties  and 
liabilities  under  similar  circumstances. 

Missouri  Pac.  R.  Co.  v.  Humes,  (1885)  115  was  held  that  a  Colorado  statute  which  ini- 

U.  S.  518.     See  also  Sullivan  v.  Oregon  R.,  posed  an  unconditional  liability  on  railroads 

etc.,  Co.,  (1890)   19  Oregon  319.  for  killing  live  stock  was  invalid  as  the  fenc- 

t    w^  i         41.  «  t*  •      t»      t»  n      /iono\  inir  of  railroads  was  not  required,  and  conse- 

^ll^Jiolrifs^t  {ril  £"«?  «*.  wa8  no  founStion  for  the  pen- 

chison,  etc.,  R.  Co.,   (1896)   22  Colo.  220,  it  aiiy' 

(b)  Doable  Damages  for  Injury  to  Stock.  —  A  statute  which  provides  that  if  a  rail- 
road company  fails  to  fence  its  lines  against  live  stock  running  at  large,  it  shall 
be  liable  to  the  owner  of  any  such  stock  injured  or  killed  by  reason  of  the  want 
of  such  fence  for  the  value  of  the  property  or  damage  caused,  and  that  if  the 
corporation  neglects  to  pay  the  value  or  damage  done  to  such  stock,  within 
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thirty  days  after  notice  in  writing,  accompanied  by  an  affidavit  of  such  injury 

or  destruction,  has  been  served  on  any  officers  of  the  corporation  in  the  county 

where  the  injury  complained  of  was  committed,  such  owner  shall  be  entitled 

to  recover  double  the  value  of  the  stock  killed  or  damages  caused  thereto,  does 

not  deny  the  equal  protection  of  the  laws*  t 

Minneapolis,  etc,  R.  Co.  «.  Beckwitfc,  (1889)  1&9  U.  8.  27.  See  also  Tredway  t>.  Sioux 
City,  etc.,  R.  Co.,  (1876)  43  Iowa  527, 

(o)  Double  Damage*  t&  Injury  te  Crops.  —  A,  state  statute  which  gives  to  a  party 
double  damages  where  his  crops  are  injured  as  a  result  of  defective  fencing 
along  a  railroad,  through  which  stock  passed  into  the  plaintiff's  premises,  is  a 
constitutional  exercise  of  the  legislative  power. 


Kingsbury  t?.  Missouri,  ©to.,  R.  Co.,  (1900) 
156  Mo.  379,  the  court  saying  that  the  con- 
stitutionality of  the  statute  had  been  often 
questioned  and  had  been  invariably  sustained 
by  the  courts,  and  citing  Gorman  v.  Pacific 
R.  Co.,  (1858)  26  Mo.  441;  Trice  t>.  Hanni- 
bal, etc.,  R.  Co.,  (1872)  49  Mo.  438;  Barnett 
v.  Atlantic,  etc.,  R.  Co.,  (1878)  68  Mo.  56; 
Cummings  v.  St.  Louis,  etc.,  R.  Co.,  (1879) 
70  Mo.  570;  Spealman  v.  Missouri  Pac.  R. 
Co.,  (1880)  71  Mo.  434;  Humes  v.  Missouri 


Pac.  R.  Co.,  (1884)  82  Mo.  221;  Phillips  v. 
Missouri  Pac.  R.  Co.,  (1885)  86  Mo.  540; 
Hines  v.  Missouri  Pac.  R.  Co.,  (1885)  86 
Mo.  629;  Hamilton  v.  Missouri  Pac,  R.  Co,, 
(1885)  87  Mo.  85;  Perkins  v.  St.  Louis,  etc., 
R.  Co.,  (1890)  103  Mo.  52;  Briggs  v.  St. 
Louis,  etc.,  R,  Co.,  (1892)  111  Mo.  168; 
Missouri  Pac.  R.  Co.  v.  Humes,  (1885)  115 
U.  S.  612;  Missouri  Pac.  R.  Co.  v.  Terry, 
(1885)  115  U.  S.  523,  note;  St.  Louis,  etc.,  R, 
Co.  v.  Mathews,  (1897)    165  U.  S.  17. 


(6)  Liability  for  Cornimmicated  Fires.  —  A  statute  by  which  every  railroad 
corporation  owning  and  operating  a  railroad  in  the  state  is  made  responsible 
in  damages  for  property  of  any  person  injured  or  destroyed  by  fire  com- 
municated by  its  locomotive  engines,  and  is  declared  to  have  an  insurable 
interest  in  property  along  its  route,  and  authorized  to  insure  such  property 
for  its  proteotion  against  such  damages,  does  not  deny  to  the  railroad  company 
the  equal  protection  of  the  laws.  "  The  statute  is  not  a  penal  one,  imposing  a 
punishment  for  a  violation  of  law;  but  it  is  .purely  remedial,  making  the  party, 
doing  a  lawful  act  for  its  own  profit,  liable  in  damages  to  the  innocent  party 
injured  thereby,  and  giving  to  that  party  the  whole  damages,  measured  by  the 
injury  suffered." 


St.  Louis,  etc.,  R.  Co.  t\  Mathews,  (1807) 
165  U.  S.  5,  affirming  Mathews  v.  St.  Louis, 
etc.,  R.  Co.,  (1894)  121  Mo.  298;  Campbell 
r.  Missouri  Pac  R,  Co,,  (1894)  121  Mo.  340. 

A  Colorado  statute  which  provided  that 
"  every  railroad  corporation  operating  its 
line  o!  road,  or  any  part  thereof,  in  this 
state,  shall  be  liable  for  all  damages  by  fire 
that  is  set  out  or  caused  by  operating  any 
such  line  of  road  or  any  part  thereof,"  was 
held  to  be  constitutional.  Union  Pac.  R.  Co. 
v.  De  Busk,  (1888)  12  Colo.  294.  See  also 
X'nion  Pac.  R.  Co.  t?.  Moffatt,  (1888)  12 
Colo.  310. 

An  Oklahoma  statute  entitled  "An  Act  to 
regulate  prairie  fires,"  providing  that  "  any 
railroad  company  operating  any  line  in  this 
territory  shall  be  liable  for  all  damages  sus- 
tained by  fire  originating  from  operating 
their  road,"  does  not  deny  to  a  railroad  com- 
pany the  equal  protection  of  the  law.  Choc- 
taw, etc.,  R.  Co.  v.  Alexander,  (1897)  7  Okla. 
580. 


A  South  Carolina  statute  providing  that 
"  every  railroad  corporation  shall  be  respon- 
sible in  damages  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be 
injured  by  fire  communicated  by  its  loco- 
motive engines,  or  originating  within  the  lim- 
its of  the  right  of  way  of  said  road,  in  con- 
sequence of  the  act  of  any  of  its  authorized 
agenta  or  employees,  except  in  any  ease  where 
property  shall  have  been  placed  on  the  right 
of  way  of  such  corporation  unlawfully  or 
without  its  consent;  and  it  shall  have  an  in* 
surable  interest  in  the  property  upon  its 
route  for  which  it  may  so  be  held  responsible, 
and  may  procure  insurance  thereon  in  its 
own  behalf,"  does  not  deny  to  a  railroad  com- 
pany the  equal  protection  of  the  law.  Mo- 
Candleas  v.  Richmond,  etc.,  R.  Co.,  (1892)  38 
S.  Car.  105.  See  also  Brown  v.  Carolina 
Midland  R,  Co.,  (1903)  6T  S.  Car.  485;  State 
v.  Hagood,  (1888)  30  S.  Car.  519;  Mobile 
Tns.  Co.  v.  Columbia,  etc.,  R.  Co.,  (1893)  41 
R.  Car.  408;  Lipfeld  v.  Charlotte,  etc.,  R,  Co., 
(1893)   41  8.  Car,  28$, 
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'  Equal  Protection  of  Lawi.  CONSTITUTION.  Amendment  XIV.,  tee.  1. 

(7)  Distinguishing  Between  Street  Railway  and  Steam  Railroad.  —  A 
municipal  ordinance  provides  that  "  street  railroad  companies,  whether  under 
the  control  of  another  company  or  not>  in  lieu  of  the  specific  tax  heretofore 
required,  shall  pay  to  the  city  of  Savannah  for  the  privilege  of  doing  business 
in  the  city  and  for  the  use  of  the  streets  of  the  city,  at  the  rate  of  one  hundred 
dollars  per  mile  or  fraction  of  a  mile  of  track  used  in  the  city  of  Savannah  by 
said  railroad  company."  The  streets  of  the  city  are  occupied  by  a  street  rail- 
road company,  commonly  known  as  such,  which  is  subject  to  the  tax,  and  by  a 
steam  railroad  company,  not  subjected  to  the  tax,  which  does  business  in  the 
streets  of  the  city  by  transporting  freights  from  its  regular  station  to  various 
side  tracks,  and  charges  an  additional  or  local  price.  The  ordinance  does  not 
deny  to  the  street  railway  company  the  equal  protection  of  the  law. 

Savannah,  etc.,  R.  Co.  v.  Savannah,  (1905)  business  is  not  in  the  city  and  the  state  re- 
198  U.  S,  397,  wherein  the  court  said:  "The  serves  it  for  itself."  Affirming  (1900)  112 Ga. 
argument  on  the  first  point  is  really  a  some-  164,  (1902)  115  Ga.  137. 
what  disguised  attempt  to  go  behind  the  de- 
cision of  the  state  court  that  the  tax  is  a  tax  A  municipal  ordinance  limiting  the  speed 
on  business,  and  to  make  out  that  it  is  a  of  ordinary  railroad  trains  provided  that 
charge  for  the  privilege  of  using  the  Btreets.  "  the  provisions  of  this  ordinance  shall  not 
We  see  no  ground  on  which  we  should  criti-  apply  to  the  Inter-state  Rapid  Transit  Rail- 
cise  or  refuse  to  be  bound  by  the  local  adju-  way  Company,  except  with  reference  to  fune- 
dication.  The  difference  between  the  two  rals  or  other  processions."  On  its  appearing 
railroads  is  obvious,  and  warrants  the  diver-  that  the  Inter-state  Rapid  Transit  Railway 
sity  in  the  mode  of  taxation.  The  Central  of  Company  was  in  fact  a  street-car  line  oper- 
Georgia  Railway  may  be  assumed  to  do  the  ated  with  electrical  engines,  it  was  held  that 
great  and  characteristic  part  of  its  work  out-  there  was  no  denial  of  the  equal  protection 
side  the  city,  while  the  plaintiff  doeB  its  work  of  the  laws.  Erb  v.  Morasch,  (1898)  8  Kan. 
within  the  city.  If  the  former  escapes  city  App.  62,  writ  of  error  dismissed  (1899)  60 
taxation  it  does  so  only  because  its  main  Kan.  251. 

(8)  Distinguishing  Between  Electric  Cars  and  Ordinary  Vehicles.  —  That 
there  is  a  difference  between  ordinary  vehicles  and  cars  propelled  by  electricity 
may  be  recognized  by  the  state  in  the  exercise  of  its  police  power,  and  imposing 
burdens  on  an  electric  street  railway,  in  the  matter  of  maintaining  and  operating 
safety  gates  and  signaling  appliances,  not  extended  to  ordinary  vehicles,  does 
not  deprive  the  railway  of  the  equal  protection  of  the  laws. 

Detroit,  etc.,  R.  Co.  t>.  Osborn,  (1903)   189  U.  S.  383,  affirming  (1901)   127  Mich.  219. 

(9)  Distinguishing  Between  Railroad  Company  and  Individuals  in  Con- 
demnation of  Land  for  Street.  —  It  cannot  be  said  that  a  railroad  company 
has  been  denied  the  equal  protection  of  the  laws  by  reason  of  the  final  judgment 
of  the  court  awarding  to  individual  property  owners,  as  compensation  for 
contiguous  property  appropriated  to  the  public  use,  the  value  .of  their  land 
taken,  while  only  nominal  compensation  was  given  to  the  railroad  company, 
the  value  of  its  land,  simply  as  land,  across  which  the  street  was  opened,  not 
being  taken  into  account  In  the  case  of  individual  owners,  they  were 
deprived  of  the  entire  use  and  enjoyment  of  their  property,  while  the  railroad 
company  was  left  in  the  possession  and  use  of  its  property  for  the  purpose  for 
which  it  was  being  used,  and  for  which  it  was  best  adapted,  subject  only  to 
the  right  of  the  public  to  have  a  street  across  it. 

Chicago,  etc.,  R.  Co.  v.  Chicago,  (1897)  106  U.  S.  257, 
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(10)  Excepting  One  Railroad  from  Regulation  of  Speed  of  Trains.  —  A 
municipal  ordinance  regulating  the  speed  of  railroad  trains  within  the  city 
limits,  and  excepting  one  railroad  company,  is  not  a  denial  to  the  other  railroad 
companies  of  the  equal  protection  of  the  laws.  "  With  the  presumption  always 
in  favor  of  the  validity  of  legislation,  state  or  municipal,  if  the  ordinance 
stood  by  itself  the  courts  would  be  compelled  to  presume  that  the  different 
circumstances  surrounding  the  tracks  of  the  respective  railroads  were  such  as 
to  justify  a  different  rule  in  respect  to  the  speed  of  their  trains." 

Erb  v.  Morasch,  (1900)   177  U.  S.  585,  affirming  (1809)  60  Kan.  251. 

(11)  Prohibiting  Heating  Cars  by  Stoves  by  Certain  Railroads.  —  A  state 
statute  forbidding,  under  penalty,  the  heating  of  passenger  cars  by  stoves  or 
furnaces  kept  inside  the  cars  or  suspended  therefrom,  and  providing  that  these 
requirements  shall  not  apply  to  railroads  less  than  fifty  miles  in  length,  does 
not  deny  to  companies  having  more  than  fifty  miles  of  road  the  equal  protection 
of  the  laws. 

New  York,  etc.,  R.  Co.  t?.  New  York,  (1897)   165  U.  S.  633. 

(12)  Requiring  Watchmaaz  to  Be  Stationed  at  Particular  Crossing.  —  An 

Act  which  requires  a  particular  railroad  to  maintain  a  watchman  at  a  particular 

turnpike  crossing  is  not  objectionable  on  the  ground  of  partial  legislation  nor 

as  discriminating  unlawfully. 

Kentucky  Cent.  R.  Co.  v.  Com.,  (Ky.  1892)  the  railroad  crosses  it  or  on  the  train.    It  is  a 

18  S.  W.  Rep.  368,  the  court  saying:  "  Flag-  police   regulation  that  is  never  surrendered 

men    may   be   required    to   be   stationed    at  to  the  state ;  and  for  a  violation  of  such  laws, 

dangerous   places   or   crossings,   when    it   is  enacted  for  the  benefit  of  the  public  and  to 

deemed  necessary  to  the  security  of   those  insure  safety  in  travel,  the  company  will  be 

traveling  either   upon   the   highways   where  liable." 

(13)  Requiring  Payment  of,  or  Refusal  to  Pay,  Claim  Within  a  Certain 
Time.  —  A  statute  providing  that  all  common  carriers  doing  business  in  the 
state  shall  be  required  to  pay  for  or  refuse  to  pay  for  all  losses,  breakage,  or 
damages  from  breakage,  damage,  or  loss  of  articles  shipped  over  their  lines," 
within  sixty  days  from  the  time  a  claim  for  the  articles  so  lost,  broken,  or 
damaged  shall  be  made,  and  imposing  a  penalty  for  failure  so  to  do,  is  valid. 

Porter  v.  Charleston,  etc.,  R.  Co.,  (1901)  63  S.  Car.  170. 

(14)  Prohibiting  Business  of  Ticket  Scalping. 

A  Pennsylvania  statute  entitled  "  An  Act  fining  the  sale  of  such  tickets  to  common  car- 

to  prevent  fraud  upon  travelers"  was  held  riers  and  their  authorized  agents,  is  repug- 

to  be  valid.    Com.  v.  Keary,  (1901)    198  Pa.  nant  to  the  Federal  Constitution  in  that  it 

St.  500.  denies  the  equal   protection  of  the  laws  as 

guaranteed  by  that   instrument.     People   v. 

A  New  York  statute  prohibiting  the  busi-  City  Prison,  (1898)   157  N.  Y.  116,  reversing 

ness  of  speculating  in  railroad  tickets  by  con-  (1898)  26  N.  Y.  App.  Div.  228. 

(15)  Redemption  of  Railroad  Tickets.  —  The  constitutional  provision  is 
not  violated  by  a  statute  providing:  "  It  shall  be  the  duty  of  all  railroad  com- 
panies in  this  state,  or  the  receiver  or  trustee  of  any  such  railroad  company, 
to  provide  for  the  redemption,  from  the  holder  thereof,  of  the  whole,  or  any 
parts  or  coupons,  of  any  ticket  or  tickets  which  they  or  any  of  their  duly 
authorized  agents  may  have  sold,  if  for  any  reason  the  holder  has  not  used 

W»  Volume  IX, 


K*«ftl  Tr*f*m  tf  Utw.  CONSTITUTION.  Aataimot  Vf.f  •*.  L 


l 


and  does  not  desire  to  use  the  same,  upon  the  following  terms :  If  neither  the 
ticket  nor  any  part  thereof  has  been  used  by  the  holder,  he  shall  be  entitled 
to  receive  the  full  amount  he  paid  therefor,  and  where  the  ticket  has  been 
used  in  part,  the  holder  thereof  shall  be  entitled  to  receive  the  remainder  of 
the  price  paid  for  the  whole  ticket,  after  deducting  therefrom  the  tariff  rate 
between  the  points  for  which  the  portion  of  said  ticket  was  actually  used: 
provided,  such  tickets  or  parts  thereof  shall  be  presented  for  redemption  to 
the  railroad  company  from  which  it  has  been  purchased,  or  the  receiver  of 
such  railroad  company,  or  to  any  of  the  duly  authorized  ticket  agents  of  such 
railroad  company  or  receiver  thereof,  or,  in  case  of  a  through  ticket*  to  any  of 
the  authorized  agents  of  any  connecting  line,  within  a  time  not  exceeding  teu 
days  after  the  right  to  use  said  ticket  has  expired  by  limitation  of  time  as 
stipulated  therein." 

Texas,  etc.,  R.  Co.  v.  Mahaffey,  (Tex.  Civ.  App.  1904)  81  S.  W.  Rep.  1049. 

(16)  Requiring  Railroads  to  Bear  Expense  of  Alterations  to  Crossings*  — 
A  state  statute  authorizing  municipal  corporations  to  require  alterations  in 
railroad  crossings,  and  allowing  the  imposition  of  the  entire  expense  on  the 
railroad  companies,  does  not  deny  them  the  equal  protection  of  the  laws,  when 
such  regulations  are  applicable  to  all  railroad  corporations  alike. 

New  York,  etc.,  R.  Co.  v.  Bristol,  (1894)   151  U.  S.  571. 

(17)  Prohibiting  Propelling  Cars  by  Steam  on  Certain  Streets*  — A 
municipal  ordinance  which  prohibits  a  named  railroad  company  from  drawing 
or  propelling  its  cars  by  steam  on  a  certain  street,  does  not  deny  to  it  the 
equal  protection  of  the  law  when  the  statute  so  operates  that  no  other  person 
or  corporation  may  run  locomotives  on  that  street  On  this  account,  the 
ordinance,,  while  apparently  limited  in  its  operation,  is  in  effect  general,  as  it 
applies  to  all  who  can  do  what  is  prohibited.  Other  railroad  companies  may 
occupy  other  streets  and  use  locomotives  there,  but  other  streets  may  not  be 
situated  like  that  street,  neither  may  there  be  the  same  reasons  why  steam 
transportation  should  be  excluded  from  them.  All  laws  should  be  general  in 
their  operation,  but  all  places  within  the  same  city  do  not  necessarily  require 
the  same  local  regulation.  While  locomotives  may  with  very  great  propriety 
be  excluded  from  one  street,  or  even  from  one  part  of  a  street,  it  would  be 
sometimes  unreasonable  to  exclude  them  from  all.  It  is  the  special  duty  of 
the  city  authorities  to  make  the  necessary  discriminations  in  this  particular, 

Richmond,  etc.,  R.  Co.  v.  Richmond,   (1877)   96  U.  S.  ^624. 

(18)  Penalty  for  Allowing  Certain  Grass  or  Weeds  to  Mature.  —  A  state 
statute,  directed  solely  against  railroad  companies,  giving  the  penalty  to  con- 
tiguous owners  for  permitting  Johnson  grass  or  Russian  thistle  to  go  to  seed 
upon  their  right  of  way,  was  held  not  to  be  a  denial  of  the  equal  protection 
of  the  laws, 

Missouri,  etc.,  R.  Co.  v.  May,  (1904)  194  courts  under  the,  Fourteenth  Amendment,  un* 
U.  S.  269,  wherein  the  court  said :  "  When  less  they  can  see  clearly  that  there  is  no  fair 
a  state  legislature  has  declared  that  in  its  reason  for  the  law  that  would  not  require 
opinion  policy  requires  a  certain  measure.  with  equal  force  its  extension  to  others  whom 
its  action  should  not  he  disturbed   by  the       it  leaves  untouched.'* 
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(10)  Km*  0/  imt^I  of  2V©ww  to  Be  Posted.  —  Provisions  of  a  statute 
requiring  railroads  to  place  in  each  passenger  depot  at  any  station  where  there 
is  a  telegraph  office  a  blackboard,  and  to  note  thereon  whether  scheduled  trains 
are  on  time,  and  if  late  how  much,  were  held  not  to  conflict  with  the  con- 
stitutional provision. 

Pennsylvania  R.  Co.  v.  State,  (1895)   142  Ind.  428. 

(20)  Prohibiting  Surrender  by  Employee  of  Right  to  Damages. 

An  Ohio  statute  which  provides,  "and  no  stipulations   or  agreements   shall   be   void," 

railroad  company,  insurance  company,  or  as-  being   directed   solely   to   employees   of   rail- 

aociatton  of  other  persons  shall  demand,  ex-  roads  was  held  to  be  class  legislation.    Laws 

pect,    require,    or   enter    into    any    contract,  must  be  not  only  uniform  in  their  applica* 

agreement,  or  stipulation  with  any  other  per-  tion  throughout  the  territory  over  which  the 

•on  about  to  enter  or  in  the  employment  of  legislative  jurisdiction  extends,  but  they  must 

any  railroad  company,  whereby  such  person  apply  to  all  classes  of  citizens  alike.     There 

stipulates  or  agrees   to  surrender  or  waive  cannot  be  one  law  for  railroad  employees,  an- 

any  right  to  damages  against  any  railroad  other  law  for  employees  in  factories,  and  an- 

company  thereafter  arising  from  personal  in-  other  law  for  employees  on  a  farm  or  the 

jury  or  death,  or  whereby  he  agrees  to  sur»  highways.     Shaver  t?.   Pennsylvania  R.   Co., 

render  or  waive,  in  case  he  asserts  the  same,  (1896)    71  Fed.  Rep.  036. 
any  other   right   whatsoever,   and  all   such 

(21)  Screens  for  Motormen  on  Certain  Cars.  —  A  statute  requiring  electric 
street-car  companies  to  provide  screens  for  the  protection  of  motormen  during 
certain  cold  months,  and  not  applicable  to  cable  cars,  et&,  is  not  unconstitutional 
as  class  legislation. 

State  v.  Whitaker,  (1901)   160  Mo.  59. 

m.  Telegraph  Companies —  (1)  Regulation  of  Rates.  —  A  statute  pre- 
scribing maximum  rates  for  telegraphic  service  which  are  less  than  the  cost 
of  performing  the  service,  and  therefore  unreasonable  and  confiscatory,  is  void, 
as  its  enforcement  would  be  a  denial  of  the  equal  protection  of  the  laws. 

Western  Union  Tel.  Co.  t>.  Myatt,  (1899)  98  Fed.  Rep.  359. 

(2)  Penalty  for  Failure  to  Transmit  Message.  —  A  statute  which  provided 
a  penalty  for  a  failure  to  transmit  telegraph  messages  as  provided  in  the  Act 
was  held  not  to  violate  the  Fourteenth  Amendment  of  the  United  States  Con- 
stitution because  the  statute  applies  to  corporation  and  not  to  individuals.. 

Western  Union  Tel.  Co.  0.  Ferguson,  ( 1901 )  and  operates  it.  An  individual,  partnership, 
157  Ind.  37,  the  court  saying:  "  In  the  stat-  or  corporation  may  own  and  operate  a  *  tele- 
ute,  the  business  of  transmitting  messages  graph  line'  and  do  a  general  business  under 
by  telegraph  is  indicated  as  being  conducted  the  name  of  a  'telegraph  company.'  After 
by  a  '  telegraph  company '  in  one  place,  by  a  the  manner  in  which  the  business  is  to  be 
*  telegraph  line  *  in  another,  and  by  any  *  per-  done  is  prescribed,  every  person  who  violates 
son  or  company '  in  a  third*  In  considering  the  provisions  is  made  liable  to  the  aggrieved 
the  connection  in  which  the  phrases  'tele-  party.  This  statute  is  to  be  construed 
graph  company'  and  *  telegraph  line'  are  strictly;  but  strict  construction  does  not  re- 
used, the  thought  is  directed  by  the  context  quire  the  court  to  gaie  fixedly  upon  a  single 
to  the  manner  in  which  the  business  shall  be  phrase  and  to  be  oblivious  to  the  Act  as  a 
conducted  rather  than  to  the  person  who  owns  whole." 

(3)  "  Mental  Anguish  "  Statute.  —  A  statute  entitled  "  An  Act  to  allow 
damages  against  telegraph  companies  doing  business  in  this  state  for  mental 
anguish  or  suffering,  even  in  the  absence  of  bodily  injury,  caused  by  negligence 
in  receiving,  transmitting,  or  delivering  messages,"  does  not  deny  to  telegraph 
companies  the  equal  protection  of  the  laws.  Telegraph  companies,  as  carriers 
of  intelligence,  are  purely  the  subject  of  distinct  classification.     The  statute 
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is  not  discriminatory  because  it  does  not  also  include  telephone  companies  <*r 
other  agencies  for  the  transmission  of  news. 

Simmons  v.  Western  Union  Tel.  Co.,  (1901)  63  S.  Car.  429. 

n.  Regulating  Water  Rates.  —  It  is  not  a  denial  of  the  equal  protection 
of  the  laws  to  fix  water  rates  so  as  to  give  an  income  of  six  per  cent,  upon  the 
then  value  of  the  property  actually  used,  for  the  purpose  of  supplying  water 
as  provided  by  law,  even  though  the  company  had  prior  thereto  been  allowed  to 
fix  rates  that  would  secure  to  it  one  and  a  half  per  cent,  a  month  income  upon 
the  capital  actually  invested  in  the  undertaking.  If  not  hampered  by  an 
unalterable  contract,  providing  that  a  certain  compensation  should  always  be 
received,  a  law  which  reduces  the  compensation  theretofore  allowed  to  six  per 
cent  upon  the  present  value  of  the  property  used  for  the  public  is  not 
unconstitutional. 

Stanislaus  County  v.  San  Joaquin,  etc.,  Canal,  etc.,  Co.,  (1904)  192  U.  S.  213. 

o.  Regulating  Gas  Rates.  —  An  ordinance  of  a  town  which  authorized  a 
gas  company  to  charge  a  certain  flat  rate  a  year  or  month  at  its  option,  or  a 
sum  specified  per  one  thousand  cubic  feet  to  any  consumer,  did  not  authorize 
a  charge  of  a  meter  rate  to  one  person  only,  whic  his  substantially  higher  than 
the  flat  rate,  as  this  would  violate  the  constitutional  provision. 

Indiana  Natural,  etc.,  Gas.  Co.  v.  State,  (1902)   158  Ind.  516. 

p.  Regulating  Tijrnpikb  Rateb.  —  A  statute  which  prescribes  the  rates 
which  may  be  charged  by  a  turnpike  company  does  not  deny  to  that  company 
the  equal  protection  of  the  law,  when  the  rates  prescribed  are  much  less  than 
those  imposed  by  the  general  statutes  upon  other  turnpike  companies  of  the 
state.  The  circumstances  of  each  turnpike  company  must  determine  the  rates 
of  toll  to  be  properly  allowed  for  its  use. 

Covington,  etc.,  Turnpike  Road  Co.  v.  Sandford,  (1896)  164  U.  S.  597. 

g.  Regulating  Stocettaed  Rates.  —  A  statute  regulating  the  charges 
which  might  be  made  by  stock  yards  in  terms  applies  only  to  those  stock  yards 
within  the  state  "which  for  the  preceding  twelve  months  shall  have  had  an 
average  daily  receipt  of  not  less  than  one  hundred  head  of  cattle,  or  three 
hundred  head  of  hogs,  or  three  hundred  head  of  sheep."  By  the  statute  a  classi- 
fication is  attempted  between  stock  yards  doing  a  large  and  those  doing  a  small 
business,  as  the  express  and  only  basis  of  classification  is  in  the  amount  of 
business  done  by  the  two  classes,  and  without  any  reference  to  the  character 
or  value  of  the  services  rendered.  Such  a  statute  is  not  simply  legislation 
which  in  its  direct  results  affects  different  individuals  or  corporations  differ- 
ently, nor  with  those  in  which  a  classification  is  based  upon  inherent  differences 
in  the  character  of  the  business,  but  is  a  positive  and  direct  discrimination 
between  persons  engaged  in  the  same  class  of  business  and  based  simply  upon 
the  quantity  of  business  which  each  may  do,  and  is  a  denial  of  the  equal 
protection  of  the  laws. 

Cotting  r.  Kansas  City  Stock  Yards  Co.,  (1901)  183  U.  S.  102,  reversing  (1897)  79  FfcL 
Rep.  679,  (1897)  82  Fed.  Rep.  839,  (1897)  82  Fed.  Rep.  850. 
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r.  Kegulatino  Irrigation  Rates.  —  An  order  of  a  board  of  supervisors 
of  a  county  fixing  the  rates  which  an  irrigation  company  should  charge  for 
water  distributed  by  it,  which  would  deprive  it  from  earning  a  reasonable 
profit  on  its  investment,  amounts  substantially  to  denying  it  the  equal  protection 
of  the  law. 

San  Joaquin,  etc.,  Canal,  etc.,  Go.  v.  Stanislaus  County,  (1808)  00  Fed.  Rep.  516. 

s.  Regulating  Business  and  Rates  of  Grain  Elevators.  —  A  general 

state  statute  regulating  the  business  and   charges   of  public  warehousemen 

engaged  in  elevating  and  storing  grain  for  profit,  does  not  deny  to  any  one  the 

equal  protection  of  the  laws. 

Brass  v.  North  Dakota,   (1894)    153  U.  S.  A  state  statute  which  fixes  the  maximum 

405,  affirming  State  v.  Brass,    (1892)    2   N.       of  charges  for  the  stowage  of  grain  in  ware- 
Dak.,  482.  houses  at  places  in  the  state  having  not  less 

Regulating    rates    in    cities    having    over  tI^1^rii^ha^t8i;-li,Ji,which  ^VV/ 

stated  population. -A  state  statute  fixing  !tore?  m  bulk>  *nd .mJ** <* •**  «■«■  of u4lfJ 

the  rates  which  may  be  charged  at  grain  ele?  *«■*  «XJT KaTSS-S  Sat^ 

vators    which   proves  tha?  it  tiff  apply  £»»  *° J"*,  VTa^ls^ot 

only  to  places  which  have  a  population  of  ««»«•*  v   «*             \_L5 »j        Fwl^f1B  ^" 

130,000  or  more,  does  not  deny  to  elevator  ^J^^JS^X^ 

owners  in  cities  having  that  population  the  OWIie"  ?f  ™/^ouses  in  cities  having  a  stated 

equal  protection  of  €hf  law.     Budd  t>.  New  ffi?^££*  flSSl  fi£ ^T  ?U  nftZ' 

York,  (1892)  143  U.  S.  548,  affirming  People  ^tl?^  "j,8'  94  b'  S'  135'  affhm' 

V.  Budd,  (1889)   117  N.  Y.  1.  m9  (1873'   69  I1L  80* 

t  Insurance  Companies — (1)  In  General.  —  The  classification  of  in- 
surance companies 'and  their  contracts  is  no  more  a  special  classification  than 
is  the  classification  of  railroads.  On  the  contrary,  by  reason  of  the  nature  of 
the  business  insurance  companies  conduct;  by  reason  of  the  character  of  their 
contracts,  which  may  last  for  the  life  of  the  assured  or  may  terminate  in  a 
year  or  in  a  quarter;  by  reason  of  the  common  experience  of  mankind  with 
reference  to  the  manner  in  which  the  contracts  of  such  companies  are  secured, 
and  the  companies'  manner  of  dealing  with  the  assured  while  he  lives  and  with 
the  beneficiaries  after  his  death,  such  companies  and  such  contracts  naturally 
and  properly  belong  to  a  class  by  themselves  and  must  be  governed  by  laws  that 
would  be  wholly  inappropriate  to  any  other  company  or  any  other  contracts* 

AndniB  v.   Fidelity  Mut.   L.   Ins.   Assoc.,  companies  as  to  all  business  which  they  do 

(1902)   168  Mo.  151,  holding  that  the  consti-  in  that  state,  and  it  applies  to  Connecticut 

tutional  provision  is  not  violated  by  a  prac-  companies  as  to  all  business  that  they  do  in 

tice  of  admitting  proof  of  a  waiver  of  the  New  York.     If  a  Connecticut  company,  hav- 

terms  of  an  insurance  policy  without  a  spe-  ing  an  office  in  New  York,  writing  and  issu- 

cial  plea,  since  the  practice  is  applied  to  all  ing  policies  there,  collecting  premiums  there, 

persons  and  companies  alike.  and  doing  all  the  business  of  life  insurance 

companies  in  the  state  of  New  York,  should 

Requiring  notice  of  premium  due.  —  A  receive  an  application  at  its  office  in  New 
New  York  statute,  making  it  a  condition  of  York  from  Washington,  act  upon  it  there,  and 
the  right  of  an  insurance  company  to  avoid  issue  a  policy  there,  which  by  its  terms  would 
a  policy  and  forfeit  the  premiums  that  have  be  performed  in  the  state  of  New  York,  the 
been  paid  that  the  company  shall  issue  a  pre-  contract  would  be  governed  by  the  law  of 
scribed  kind  of  notice,  is  not  invalid  as  oper-  New  York,  just  the  same  as  though  its  in- 
ating  unequally  upon  life  insurance  com  pa-  corporation  were  under  the  law  of  New  York, 
nies  doing  business  in  New  York.  The  bind-  instead  of  being  under  the  law  of  Connect- 
ing force  of  the  statutes  applies  to  all  com-  cut.  Phinney  V.  Mutual  L.  Ins.  Co.,  (1895) 
panies  equally.    It  applies  to  all  New  York  67  Fed.  Rep.  496.  v 

(2)  Answers  of  Applicants  Not  to  Bar  Right  to  Recover.  —  A  state  statute 
providing  that  "  no  answer  to  any  interrogatory  made  by  an  applicant,  in  hia 
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or  her  application  for  a  policy,  shall  bar  the  right  to  recover  upon  any  policy 
issued  upon  such  application,  or  be  used  in  evidence  upon  any  trial  to  recover 
upon  such  policy,  unless  it  be  clearly  pfoved  that  such  answer  is  wilfully  false 
and  was  fraudulently  made,  that  it  is  material,  and  induced  die  company  to  issue 
the  policy,  and  that  but  for  such  answer  the  policy  would  not  have  been  issued ; 
and,  moreover,  that  the  agent  of  the  oompany  had  no  knowledge  of  the  falsity 
or  fraud  of  such  answer,"  does  not  show  such  an  arbitrary  classification  or 
unlawful  discrimination  as  would  justify  the  court  in  saying  that  the  Con- 
stitution had  been  violated  in  the -exercise  in  this  regard,  by  a  state,  of  its 
undoubted  power  over  corporations. 

Hancock  Mut  L.  Ins.  Co.  v.  Warren,  (1901)   181  U.  8.  73. 

(3)  Discriminating  Against  Fire  Companies.  —  A  state  statute  relating  to 
contracts  of  fire  insurance  does  not  deny  the  equal  protection  of  the  laws  as 
discriminating  between  fire  insurance  companies  or  corporations  and  those 
engaged  in  other  kinds  of  insurance. 

Orient  Ins.  Co*  v.  Daggs,  (1899)  172  U.  S.  surance   expressed    in   the   policy;    and   all 

503,    affirming    Daggs    v.    Orient    Ins.    Co.,  stipulations  in  such  policies  to  the  contrary 

(1896)    136  Mo.  382.  are,  and  shall  be,  null  and  void;  Provided, 

however,  That  insurance  policies  upon  cotton 

Voiding    stipulations   limiting   liability.  —  in  bales  shall  not  be  subject  to  the  provisions 

A  Tennessee  statute  providing  "  that  insur-  of  this  Act,*  was  held  not  to  deny  the  equal 

ance  companies  shall  pay  their  policyholders  protection    of    the    laws.      Dugger    ».    Me- 

the  full  amount  of  loss  sustained  upon  prop-  chtfnic's,  etc.,  Ins.  Co.,  (1895)   95  Tenn.  248. 

erty  insured  by  them;  Provided,  said  amount  See  also  Phoenix  Ins.  Co.  t?.  Levy,  (1895)   12 

of  toss  does  not  exceed  the  amount  of  an  in-  Tex.  Civ.  App.  45. 

(4)  Favoring  Certain  Fraternal  Orders.  —  The  constitutional  provision  was 

held  not  to  have  been  violated  by  a  statute  pertaining  to  fraternal  associations 

which  exempted  from  its  provisions  certain  named  orders  issuing  insurance 

or  benefit  certificates. 

Supreme  Lodge  United  Benev.  Assoc.  *?.  Johnson,  (Tex.  1904)  81  S.  W.  Hep.  18,  reversing 
(flex.  Civ.  App.  1903)  77  S.  W.  Kep.  6*1. 

u.  Banking  and  Teust  Companies —  (1)  Limiting  Right  to  Carry  on 
Business  of  Banking.  — *■  A  state  statute  which  prohibits  individuals  and  firms 
who  are  citizens  of  the  United  States  from  carrying  on  the  business  of  banking, 
and  confers  the  exclusive  privilege  of  carrying  on  such  business  upon  corpora- 
tions organized  as  provided  by  an  Act  of  the  legislature,  on  the  theory  that  such 
business  is  or  may  be  made  a  franchise  by  legislative  authority,  violates  this 
clause. 

State  f>.  Seotigal,  (1892)  3  S.  Dak.  65. 

(2)  Prohibiting  Insolvent  Banker  Taking  Deposit.  —  A  statute  which 
forbids  a  banker,  being  insolvent,  from  taking  a  deposit  on  the  pretense  of 
solvency,  and  punishing  a  violation  as  for  an  embezzlement,  does  not  deny  to 
him  the  equal  protection  of  the  laws. 

Dreyer  v.  Pease,  <1898)  88  Fed.  Rep.  980.     See  also  Baker  v.  State,  (1882)  54  Wis.  368. 

(3)  Discriminating  Between  Officers  of  Banks  and  Trust  Companies. — The 
section  of  the  Missouri  constitution  providing  that  "  it  shall  be  a  crime,  the 
nature  and  punishment  of  which  shall  be  prescribed  by  law,  for  any  president, 
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director,  manager,  cashier,  or  other  officer  of  any  banking  institution,  to  assent 

to  the  reception  of  deposits,  or  the  creation  of  debts  by  such  banking  institution, 

after  he  shall  have  had  knowledge  of  the  fact  that  it  is  insolvent,  or  in  failing 

circumstances;  and  any  such  officer,  agent,  or  manager  shall  be  individually 

responsible  for  such  deposits  so  received,  and  all  such  debts  so  created  with  his 

assent/'  and  a  statute  passed  in  pursuance  thereof,  are  not  invalid  from  the 

fact  that  officers  of  trust  companies  are  not  included  within  its  provisions. 

State  17.  Darran,   (1899)    152  Mo.  525,  in  sons  of  that  class  are  treated  alike  under 

which  case  the  court  said :     "  The  language  similar  circumstances  and   conditions.     The 

of  the  provision  is  comprehensive  of  a  whole  classification  is  a  natural  and  reasonable  one, 

class.     It  exempts  no  one  of  that  class.     It  and  the  class,  from  the  peculiar  relation  it 

applies  to   every   president,    director,    man-  sustains  to  the  public,  whose  property  the 

ager,  cashier,  or  other  officer  of  every  bank-  law  is  designed  to  protect,  is  a  proper  subject 

ing  institution  in  the  state.    By  it  all  per-  of  such  legislation." 

v.  Building  and  Loan  Associations —  (1)  Requiring  Compliance  with 
Certain  Conditions.  —  A  Btatute  requiring  that  all  persons  or  companies  now 
engaged  or  that  may  hereafter  engage  in  issuing  contracts  and  providing  for  the 
redemption  or  fulfilling  thereof  by  the  accumulation  of  a  fund  from  contribu- 
tions by  the  holders  of  such  contracts,  or  providing  for  the  maturing  or  fulfilling 
of  sufch  contracts  in  the  order  of  their  issue,  or  in  some  other  fixed  or  arbitrarily 
determined  manner,  or  providing  for  paying  money  or  giving  property  repre- 
sented to  be  of  greater  value  than  the  amount  paid  under  such  contract,  with 
the  net  earnings  added,  or  providing  for  the  loaning  of  funds  contributed  by 
the  holders  of  such  contracts  in  any  fixed  or  arbitrarily  determined  order  or 
manner,  or  for  making  loans  to  such  subscribers  from  such  funds,  to  be  repaid 
in  installments,  shall,  for  the  protection  of  the  subscribers  or  holders  of  such 
contracts,  be  required  to  comply  with  certain  conditions,  does  not  violate  this 
clause,  as  it  relates  to  all  persons  or  companies  who  engage  in  the  character  of 
business  sought  to  be  regulated. 

State  t?.  Preferred  Tontine  Mercantile  Co.,  (1S04)  184  Mo.  160. 

(2)  Authorizing  Usurious  Charges.  —  A  state  statute  authorizing  building 
and  loan  associations  to  make  usurious  charges  upon  citizens  of  the  state  who 
voluntarily  enter  into  the  contracts  contemplated,  is  not  such  a  violation  of  this 
clause  as  will  justify  a  judgment  of  the  national  courts  annulling,  such  legis- 
lation. 

Brandon  v.  Milter,  <1902)  118  Fed.  Rep.  362. 

».  Regelating  SLAtrcmTEJt-HOtraE  Business.  —  A  state  statute  incorporat- 
ing a  slaughter-house  company  prohibited  the  landing  and  slaughter  of  animals 
intended  for  food  within  a  certain  city  in  the  state  except  by  the  corporation 
thereby  created;  it  authorized  the  company  to  establish  and  erect,  within 
certain  territorial  limits  therein  defined,  one  or  more  stock  yards,  stock-landings, 
and  slaughter-houses,  and  imposed  upon  it  the  duty  of  erecting  a  slaughter- 
house of  a  certain  capacity;  and  it  declared  that  the  company  should  have  the 
sole  and  exclusive  privilege  of  conducting  and  carrying  on  the  live-stock 
landing  and  slaughter-house  business  within  the  limits  and  privilege  granted 
by  the  Act,  and  that  all  such  animals  shall  be  landed  at  the  stock-landings  and 
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slaughtered  at  the  slaughter-houses  of  the  company,  and  nowhere  else.  It  was 
held  that  the  butchers  of  the  city  were  not  denied  the  equal  protection  of  the 
law  within  the  meaning  of  this  amendment 

Slaughter-House  Cases,    (1872)    16  Wall.  buying,    two    squares    of    ground    situated 

(U.  £.)   81.     See  Live  Stock,  etc,  Assoc.  V.  within  the  limits  defined  by  said  ordinance, 

Crescent  City  Live  Stock  Landing,  etc.,  Co.,  and   proceeded   to  improve   such    buildings, 

(1870)  1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No.  and  construct  on  said  ground  other  buildings 

8,408.  and  improvements  suitable  for  the  trade  in 

which  he  was  engaged,  investing  in  said  un- 
revoking right  to  carry  on  business  in  cer-  provements  a  considerable  sum  of  money, 
tain  limits.  —  A  municipal  ordinance  pro-  The  above  ordinance  was  subsequently 
vided  that  "  it  shall  be  lawful  for  any  person  amended  making  it  unlawful  to  keep  and 
or  corporation  to  keep  and  maintain  maintain  slaughter-houses  within  said  limits 
slaughter-houses,  etc.,  within  certain  limits,  prescribed  in  the  original  ordinance,  and  un- 
under  certain  regulations.*'  While  this  or-  der  said  regulations,  "except  permission  be 
dinance  was  in  force  the  complainant,  a  citi-  granted  by  the  council  of  the  city  of  New 
zen  of  France,  whose  trade  and  business  was  Orleans."  It  was  held  that  the  amended  or- 
the  slaughtering  of  cattle  for  food,  desiring  dinance  decied  to  the  complainant  the  equal 
and  intending  to  enrage  in  such  business  in  protection  of  the  laws.  Barthet  v.  New  Or- 
New  Orleans,  leased,  with  the  privilege  of  leans,  (1885)  24  Fed.  Rep.  564. 

x.  Compelling  Municipality  to  Buy  Lighting  Plant.  —  The  constitu- 
tional provision  is  not  violated  by  a  statute  providing  that  "  when  any  city, 
town,  or  borough  shall  decide,  as  herein  provided,  to  establish  a  plant,  and 
any  corporation  incorporated  hy  the  general  assembly  for  the  purpose  of 
furnishing  gas  or  electric  light,  heat,  or  power,  shall  at  the  time  of  the  first 
vote  required  for  such  decision,  be  engaged  in  the  business  of  making,  gen- 
erating, or  distributing  gas  or  electricity,  for  sale  for  lighting  purposes  to  con- 
sumers in  such  city,  town,  or  borough,  such  city,  town,  or  borough  shall,  if 
such  corporation  shall  elect  to  sell  and  comply  with  this  Act,  before  estab- 
lishing its  plant,  purchase  of  such  corporation  such  portion  of  its  plant  for 
gas,  and  property  suitable  and  used  for  such  business  or  in  connection  there- 
with, if  the  city,  town,  or  borough  shall  have  decided  to  establish  a  gas  plant, 
or  of  its  plant  for  electric  lighting,  and  property  suitable  and  used  for  such 
business  or  in  connection  therewith  if  such  city,  town,  or  borough  shall  have 
decided  to  establish  *  *  *  an  electric-lighting  plant,  as  shall  have  at  the  time 
of  the  first  vote  been  engaged  in  or  acquired  for  such  business.  If  in  any  such 
city,  town,  or  borough,  a  single  corporation  owns  or  operates  both  a  gas  plant  and 
an  electric  plant,  such  purchase  shall  include  both  of  such  plants.  *  *  * 
Any  corporation  desiring  to  enforce  the  obligation  of  any  city,  town,  or 
borough,  under  this  Act,  to  purchase  any  property  shall  file  with  the  clerk 
of  said  city,  town,  or  borough,  within  thirty  days  after  the  passage  of  the  final 
vote,  whereby  said  city,  town,  or  borough  shall  have  decided  to  establish  a 
plant,  a  detailed  schedule  describing  such  property,  and  stating  the  terms 
of  sale  proposed.  If  the  parties  fail  to  agree  as  to  what  shall  be  sold,  or  what 
the  terms  of  sale  or  delivery  shall  be,  either  party  may,  after  thirty  days  after 
filing  the  schedule,  apply  by  petition  to  the  Superior  Court  for  the  county  in 
which  such  plant  is  located,  or  to  any  judge  thereof  in  vacation,  setting  forth 
the  facts,  and  praying  an  adjudication  between  the  parties,  and  thereafter  such 
court  or  judge  shall,  after  notice  and  hearing,  appoint  a  special  commission 
of  one  or  three  persons  who  shall  giro  the  parties  an  opportunity  to  be  heard, 
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and  shall  thereafter  adjudicate  whether  the  property  contained  in  said  schedule, 
real  or  personal,  including  rights  and  easements,  properly  belong  to  such 
plant,  and  should  be  sold  by  the  one  and  purchased  by  the  other,  and  what 
the  time,  price,  and  other  conditions  of  sale  and  delivery  thereof  shall  be. 
Such  commission  shall  report  its  doings  to  the  Superior  Court  for  the  county 
in  which  the  plant  is  located  for  confirmation  by  said  court" 
Norwich  Gas,  etc.,  Co.  v.  Norwich,  (1904)  76  Conn.  565. 

y.  Regulation  of  Coax,  Mines  According  to  Number  of  Men  Employed. 
—  A  statute  imposing  penalties  upon  persons  engaged  in  the  mining  business, 
and  limiting  its  application  to  coal  mines  "  where  more  than  five  men  are 
employed  at  any  one  time"  is  a  species  of  classification  which  the  legislature 
is  at  liberty  to  adopt 

St.  Louis  Consol.  Coal  Co.  v.  Illinois,  (1902)  185  U.  S.  207. 

z.  Expenses  of  Commission  to  Be  Paid  by  Corporations  to  Be  Regu- 
lated. —  A  state  statute  making  an  assessment  tax  upon  the  railroad  com- 
panies in  the  state  to  meet  the  expenses  and  salaries  of  state  railroad  com- 
missioners, does  not  deny  to  the  railroad  companies  the  equal  protection  of  the 
law.  "  Requiring  that  the  burden  of  service  deemed  essential  to  the  public, 
in  consequence  of  the  existence  of  the  corporations  and  the  exercise  of  privileges 
obtained  at  their  request,  should  be  borne  by  the  corporations  in  relation  to 
whom  the  service  is  rendered,  and  to  whom  it  is  useful,  is  neither  denying 
to  the  corporations  the  equal  protection  of  the  laws  or  making  any  unjust 
discrimination  against  them.  All  railroad  corporations  in  the  state  are  treated 
alike  in  this  respect.  The  necessity  of  supervision  extends  to  them  all,  and 
for  that  supervision  the  like  proportional  charge  is  made  against  all." 

Charlotte,  etc.,  R.  Co.  v.  Gibbes,  (1892)  to  be  borne  by  the  several  corporations  own- 
142  U.  S.  390.  ing  or  operating  electrical  lines  within  the 

city,  does  not  deny  to  the  owners  of  such 

A  statute  requiring  the  salaries  and  ex-  lines  the  equal  protection  of  the  law.  New 
penses  of  a  board  of  subway  commissioners      York  t>.  Squire,  (1892)   146  U.  S.  191. 

al.  Making  Directors  Sureties  fob  Officers.  —  Section  3  of  Article 
XII.  of  the  Constitution  of  California,  which  provides  that  the  directors  or 
trustees  of  corporations  and  joint  stock  associations  shall  be  jointly  and  sepa- 
rately liable  to  the  creditors  and  stockholders  for  all  moneys  embezzled  and 
misappropriated  by  the  officers  of  such  corporation  or  joint  stock  association 
during  the  term  of  such  directors  or  trustees,  was  held  not  to  be  in  conflict  with 
the  Fourteenth  Amendment  of  the  Federal  Constitution. 

Winchester  V.  Howard,  (1902)   136  Cal.  432. 

hi.  Gbajjtt  of  Privileges  to  Foreign  Cobpobations.  —  A  state  is  not 
prohibited  from  discriminating  in  the  privileges  it  may  grant  to  foreign  cor- 
porations as  a  condition  of  their  doing  business  or  hiring  offices  within  its  limits, 
provided  always  such  discrimination  does  not  interfere  with  any  transaction 
by  such  corporation  of  interstate  or  foreign  commerce. 

Pembina  Consol.  Silver  Min.,  etc.,  Co.  f.  the  laws  which  these  bodies  may  claim  is 
Pennsylvania,  (1888)  125  U.  S.  189,  \vVr?m  only  such  as  is  accorded  to  similar  associa- 
the  court  said:      "The  equal   protection   of       lions   within   the   jurisdiction   of   the   state. 
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The  plaintiff  In  error  is  not  a  corporation 
within  the  jurisdiction  of  Pennsylvania. 
The  office  it  hires  is  within  suoh  jurisdiction, 
and  on  condition  that  it  pays  the  required  li- 
cense tax  it  can  claim  the  same  protection  in 
the  Use  of  the  office  that  any  other  corpora- 
tion having  a  similar  office  may  claim.  It 
would  then  have  the  equal  protection  of  the 
law  so  far*  a*  it  had  anything  within  the 
jurisdiction  of  the  state,  and  the  constitu- 
tional amendment  requires  nothing  more," 
and  held  that  a  statute  which  provides  that 
no  foreign  oorpofetion  which  does  not  invest 
or  use  its  capital  in  the  state,  shall  have  an 
office  or  offices  in  that  state,  for  the  use  of  its 
officers,  stockholders,  agent*,  or  employees, 
unless  it  shall  first  have  obtained  an  annual 
license  so  to  do,  does  not  deny  to  any  person 
the  equal  protection  of  the  law.  See  also 
Keystone  Driller  Co.  t?.  Superior  Ct.,  (1903) 
138  Cal.  738;  Goodrel  v.  Kreichbaum,  (1886) 
70  Iowa  362;  Com.  t>.  Mobile,  etc.,  R.  Co., 
(Ky.  1901)  64  &  W.  Rep.  451;  Debnara  C. 
Southern  Bell  Telephone,  etc.,  Co.,  (1900) 
136  N.  Car.  831 ;  Dugger  v.  Mechanics*,  ete, 
Ins.  Co.,  (1895)  95  Tenn.  250. 

^  That  which  a  state  may  do  with  corpora- 
tions of  its  own  creation  it  may  do  with 
foreign  corporations  admitted  into  the  state. 
Orient  Ins.  Co.  v.  Daggs,  (1899)  172  U.  S. 
506. 

Without  attempting  to  state  what  is  the 
full  import  of  the  words  "within  its  juris- 
diction," it  is  safe  to  say  that  a  corporation 
not  created  by  a  state,  nor  doing  business 
there  under  conditions  that  subjected  it  to 
process  issuing  from  the  courts  of  a  state  at 
the  instance  of  suitors,  is  not,  under  the  above 
clause  of  the  Fourteenth  Amendment,  within 
the  jurisdiction  of  that  state.  Blake  v.  Mc- 
Clung,  (1898)   172  U>  S.  261. 

A  foreign  corporation  is  not  within  the 
Jurisdiction  of  a  state  until  it  is  admitted 
by  the  state  upon  a  compliance  with  the  con- 
ditions of  admission,  which  the  state  has  a 
right  to  impose.  This  is  so  as  to  a  foreign 
insurance  corporation  which  has  been  doing 
business  in  a  state  under  annual  licenses. 
"The  state,  having  the  power  to  exclude  en- 
tirely, has  the  power  to  change  the  conditions 
of  admission  at  any  time,  for  the  future,  and 
to  impose  as  a  condition  the  payment  of  a 
new  tax,  or  a  further  tax,  as  a  license  fee. 


If  it  Imposes  such  license  fee  as  a  prerequisite 
for  the  future,  the  foreign  corporation,  until 
it  pays  such  license  fee,  is  not  admitted 
within  the  state  or  within  its  jurisdiction." 
Philadelphia  F.  Assoc,  t>.  New  York,  (1886) 
119  U.  S.  115. 

When  a  foreign  corporation  has  a  right  to 
sue  in  the  courts  of  a  state,  and  holds  a 
mortgage  within  the  state,  it  should  have  the 
equal  protection  of  the  laws  so  far  as  a  suit 
to  foreclose  the  mortgage  is  concerned,  and  jf 
a  state  statute  should  be  interpreted  as  for- 
bidding such  a  corporation  from  purchasing 
the  property  named  in  the  mortgage  at  the 
judicial  sale,  ordered  in  a  foreclosure  suit, 
it  would  be  a  denial  to  such  company  of  the 
equal  protection  of  the  laws,  and  this  would 
be  so  though  the  corporation  had  not  com- 
plied with  the  requirements  of  the  state  law 
imposing  conditions  on  its  right  to  do  busi- 
ness within  the  state.  Black  v.  Caldwell, 
(1897)    83  Fed.  Rep.  880. 

Discriminating  against  agents  of  foreign 
corporations.  — A  Vermont  statute  entitled 
"Loon  and  Investment  Companies,"  which, 
under  the  division  "  Foreign  Corporations," 
provides  that  no  person  shall  act  in  this 
state  as  agent  or  representative  of  such  cor- 
poration, company,  or  firm,  or  sell,  offer  for 
sale,  or  negotiate  choses  in  action  owned, 
issued,  negotiated,  or  guaranteed  by  it,  unless 
suoh  corporation,  company,  or  firm  has  filed 
with  the  inspector  of  finance  a  bond  to  the 
state  for  such  an  amount  as  he  requires,  not 
more  than  hen  thousand  dollars  and  not  less 
than  five  hundred  dollars,  with  such  sureties 
or  security  as  he  may  approve,  conditioned 
for  the  making  of'  such  returns  as  may  be 
required  and  the  payment  of  all  taxes  that 
may  be  assessed  against  it,  and  in  all  things 
to  comply  with  the  laws  of  this  state;  and 
has  submitted  itself  and  its  financial  con- 
dition to  an  examination  by  the  inspector  in 
such  manner  as  to  enable  him  to  make  a  re- 
port thereof,  as  specified  in  this  chapter,  "  in 
case  of  like  corporations  in  this  state,'*  dis- 
criminates between  agents  of  firms  organized 
under  the  laws  of  the  state,  and  agents  of 
firms  organized  under  the  laws  of  other  states, 
making  the  act  of  the  latter  unlawful  while 
the  act  of  the  former  in  the  same  circum- 
stances would  be  lawful,  and  therefore  con- 
travenes this  clause.  State  v.  Cadigan, 
(1901)  73  Vt  247. 


cl.  Condemnation  Proceedings.  — •  The  fact  that  under  a  statute  corpora- 
tions and  persons  other  than  a  particular  water  company,  the  property  of 
which  is  taxed  under  the  Act,  are  entitled  to  have  damages  or  compensation 
assessed  by  a  jury  does  not  make  the  Act  contrary  to  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution  as  denying  the  water  company  the  equal 
protection  of  the  laws,  since  the  rights  of  the  company  to  compensation  are 
recognized,  and  no  greater  right  is  conferred  upon  others,  the  only  difference 
being  in  the  procedure. 

Kennebec  Water  Dist.  v.  Watervi lie,  (1902)  impartial  tribunal  to  assess  compensation, 
96  Me.  234,  the  court  saying:  "The  legisla-  whether  jury,  commissioners,  or  appraisers, 
ture  has  entire  discretion,  to  designate  any       We  perceive   no   reason   for   precluding  the 
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legislature  from  prescribing  in  the  same  Aet 
for  the  assessment  of  compensation  by  differ- 
ent tribunals  for  different  classes  of  property 
taken,  nor  are  we  aware  of  any  decision  of 
any  court  holding  that  the  legislature  is  so 
precluded,  Ordinarily  the  compensation  for 
tangible  property  taken  may  properly  be  de- 
termined by  a  jury;  but  when  •  *  •  the 
property  and  franchises  of  a  large  corpora- 
tion are  taken  for  public  uses,  and  the  value, 
not  only  of  tangible  property,  but  of  the  fran- 
chise, rights,  privileges,  and  contracts,  are 
factors  in  determining  the  amount  of  com- 
pensation to  be  paid,  the  legislature  may  well 
determine  that  commissioners  or  appraisers,* 
the  members  of  which  have  peouliar  skill  and 
experience  in  such  matters,  can,  better  than 
a  jury,  do  exact  justice  to  the  corporation 
whoae  property  has  been  condemned  and 
taken." 

The  constitution  of  California  of  1879  pro- 
vided that  "  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  and  paid 
into  court  for  the  owner,"  These  constitu- 
tional provisions  were  held  not  to  be  in  con- 
flict with  the  Fourteenth  Amendment  of  the 
Federal  Constitution,  but  were  merely  limi- 
tations on  the  power  of  the  legislature  of  the 
state)  however,  construing  the  state  consti- 


tutional provision  with  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  the 
conditions  of  the  state  constitution  must  be 
applied  by  the  legislature,  not  merely  to 
corporations,  but  to  all  other  parties  which 
exercise  the  power  of  eminent  domain.  Stein- 
hart  v.  Superior  Ct.,  (1902)    137  Cal.  575. 

Under  a  constitutional  provision  of  Cali- 
fornia, which  provides  for  just  compensation 
m  all  oases  of  land  taken  for  publio  use,  the 
legislature  has  not  the  power  to  provide  that 
the  owner  of  property  shall  receive  a  sum 
for  the  taking  of  land  by  a  natural  person 
smaller  than  that  when  land  is  taken  by  a 
corporation.  No  deduction  for  general  bene- 
fits not  taken  in  any  case  can  be  had,  and  a 
provision  of  the  code  which  allows-  such  bene- 
fits to  be  deducted  in  the  case  of  a  natural 
person,  which  cannot  be  allowed  in  favor  of 
a  private  corporation  under  the  Constitution, 
is  unconstitutional.  Beveridge  v.  Lewis, 
(1902)   137  Cal  619. 

A  South  Carolina  statute  providing  for 
condemnation  by  telephone  companies  of  the 
right  of  way  of  the  railroad  company  over 
lands  held  by  it  in  fee  or  condemnation,  was 
held  not  to  violate  the  constitutional  provi- 
sion. South  Carolina,  etc.,  R.  Co.  t>.  Ameri- 
can Telephone,  etc.,  Co.,  (1902)  65  S.  Oar. 
459. 


dl.  Manufacture  and  Sale  of  'Goods — (1)   Intoxicating  Liquors  — 
(a)  la  General.  —  A  state  has  power  to  prohibit  the  sale  of  intoxicating  liquors 
altogether,  if  it  sees  fit,  and  has  the  power  to  prohibit  it  conditionally. 
Rippey  t\  Texas,  (1904)   193  U.  S.  509. 

Permitting  sale  on  prescription.  —  A  local 
option  law  which  provides  that  its  provisions 
should  not  be  so  construed  to  prohibit  the 
sale  of  alcoholic  stimulants  as  medicine,  but 
such  stimulants  should  only  be  sold  upon  the 
written  prescription  of  a  regular  practicing 
physician  under  certain  conditions,  was  held, 
as  to  a  proviso  that  a  physician  who  does 
not  follow  the  profession  of  medicine  as  hi* 
principal  and  usual .  calling  shall  not  be  au- 
thorized to  give  the  prescriptions  provided 
for,  to  deny  the  equal  protection  of  the  law 
to  one  who  was  a  graduate  of  a  school  of 
medicine  and  a  practicing  physician,  and 
whose  principal  and  usual  business  at  the 
time  was  acting  as  postmaster,  but  he  had 
many  patients  whose  regular  physician  he 
was  and  for  whom  he  prescribed.  Busch  t?. 
Webb,  (1903)  122  Fed.  Rep.  GG0. 

A  municipal  ordinance  providing,  "  Be  it 
further  ordained  by  the  authority  aforesaid 
that  it  shall  be  unlawful  to  sell  liquors  at 
wholesale  or  retail  in  connection  with  drugs 
or  in  drug  stores:  provided  that  the  com- 
pounding of  liquors  with  drugs  as  parts  of 
prescriptions,  bona  fidey  made  by  reputable 
physicians  in  the  treatment  of  disease,  shall 
not  constitute  a  violation  of  this  ordinance,*' 
does  not  deny  to  a  wholesale  and  retail  dealer 
in  drugs  the  equal  protection  of  the  laws. 
Jacobs  Pharmacy  Co.  v.  Atlanta,  (1898)  89 
Fed.  Rep.  246. 


A  state  may  absolutely  prohibit  the  manu- 
facture or  sale  of  intoxicating  liquors.  Kan- 
sas I?.  Bradley,  (1885)  26  Fed.  Rep.  290. 

The  Teaaa  looal-option  law  prescribing  a 
penalty  against  any  person  who  shall  sell  in* 
toxicating  liquors  in  any  county,  justice 
precinct,  city,  or  town  in  which  the  sale  of 
intoxicating  liquors  had  been  prohibited,  waa 
held  to  be  valid.  Rippey  t\  State,  (Tex, 
Crim.  1903)  73  S.  W.  Rep.  15. 

"  Four-mile  Law."  —  A  state  statute  which 
prohibits  within  four  miles  of  an  institution 
of  learning  the  sale  of  intoxicating  liquora, 
does  not  violate  the  Constitution  on  the 
ground  of  class  legislation  where  sales  by 
manufacturers  in  wholesale  packages  are 
quantities  exempt  from  its  provisions.  Web- 
ster v.  State,  (Tenn.  1903)  75  S.  W.  Rep. 
1020. 

Prohibiting  sale  to  students.  —  The  con- 
stitutional provision  is  not  violated  by  a 
statute  prohibiting  the  sale  of  liquor  to  stu- 
dents of  institutions  of  learning.  Peacock  v. 
Lim>urger,  (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.  518. 

Sale  of  liquors  to  minors.  — A  Michigan 
statute  making  it  an  offense  to  allow  a  minor 
to  remain  in  a  saloon  where  intoxicating 
liquors  are  sold  does  not  violate  this  amend- 
ment. People  r.  Jnpinga,  (1897)  115  Mich. 
222.  See  also  McLaury  v.  Watelsky,  (Tex. 
Civ.  App.  1905)  87  S.  iv.  Rep.  1045.  as  to  a 
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statute    giving   a    right   of   action    upon    a 
liquor  dealer's  bond  for  selling  to  minors. 

Compelling  disclosure  in  reference  to  ob- 
taining intoxicating  liquors.  — A  Btatute  of 
Connecticut  which  provided  that  on  the  trial 
of  any  person  prosecuted  for  intoxication,  if 
he  shall  be  found  guilty  it  shall  be  the  duty 
of  the  prosecuting  officer  to  request  him  to 
disclose,  under  oath,  **hen,  where,  and  from 
whom  he  procured  the  liquor,  and  that  if 
he  shall  refuse  to  make  such  disclosure  it 
shall  be  the  duty  of  the  magistrate  before 
whom  the  trial  is  had  to  commit  the  accused 
for  contempt,  was  held  to  be  constitutional. 
In  re  Clayton,  (1890).  59  Conn.  510. 

Regulating  the  sale  of  liquors  does  not 
deny  equal  protection.  Trageser  v.  Gray, 
(1890)  73  Md.  250.  See  also  State  v.  Bix- 
man,  (1901)  162  Mo.  39;  Webster  t>.  State, 
(Tenn.  1903)   75  S.  W,  Rep.  1020. 

An  ordinance  of  the  city  of  New  Orleans 
which  provided  that  no  one  shall  open  or 
establish  a  drinking  house  or  establishment 
for  the  retail  of  spirituous  liquors  without 
first  obtaining  a  license  or  permit  from  the 
city  council,  was  held  not  to  be  unconstitu- 
tional. State  v.  Mattle,  (1896)  48  La.  Ann. 
728. 

May  impose  conditions  on  sale.  —  As  a 
state  may  prohibit  the  sale  of  liquor  alto- 
gether, since  it  is  clearly  not  a  privilege  or 
immunity  in  the  meaning  of  the  Constitution, 
it  may  authorize  the  sale  on  such  terms  and 
by  such  persons  and  at  such  places  as  it  may 
deem  proper.  In  re  Hoover,  (1887)  30  Fed. 
Rep.  55. 

Discretion  in  matter  of  issuing  licenses.-— 
A  Maryland  statute  which  prescribed  a  sys- 
tem pertaining  to  the  sale  of  intoxicating 
liquors  in  the  city  of  Baltimore,  and  estab- 
lished a  board  of  commissioners  authorizing 
them  to  grant  licenses  for  retail  sale  only, 
to  United  States  citizens  of  temperate  habits 
and  good  moral  character,  is  not  contrary  to 
the  constitutional  provision,  and  it  is  a 
proper  exercise  of  the  police  power  of  the 
state.    Trageser  v.  Gray,  (1890)  73  Md.  250. 

A  municipal  ordinance  which  makes  the 
issue  of  a  license  to  retail  liquor  depend  upon 
the  permission  of  the  majority  of  the  board 
of  police  commissioners,  or,  if  that  cannot 
be  obtained,  upon  the  approval  of  twelve 
property  owners  in  the  block  in  which  the 
business  is  carried  on,  is  valid.  "The  ob- 
jection is,  that  this  makes  the  license  depend 
upon  the  arbitrary  will  and  pleasure  of  the 
board  of  police  commissioners  in  the  first  in- 
stance, and  of  the  twelve  property  owners  in 
theasecond,  and  the  case  of  Yick  Wo  v.  Hop- 
kins, (1886)  118  U.  S.  356,  and  other  cases 
from  the  federal  courts  are  cited.  But  what- 
ever force  this  objection  might  have  in  refer- 
ence to  licenses  to  carry  on  the  ordinary  avo- 
cations of  life,  which  are  not  supposed  to 
have  any  injurious  tendency,  it  has  no  force 
in  the  present  case.  It  is  well  settled  that 
the  governing  power  may  prohibit  the  manu- 
facture and  traffic  in  liquor  altogether,  pro- 
vided only  that  it  does  not  interfere  with  in- 
terstate commerce,    *    *    *    And  if  the  gov- 


erning power  can  prohibit  a  thing  altogether, 
it  can  impose  such  conditions  upon  its  ex- 
istence as  it  pleases."  Ex  p.  dhristensen, 
(1890)  85  Cal.  212. 

Distinguishing  incorporated  towns  and 
country  districts.  — A  statute  which  requires 
conditions  to  the  issue  of  liquor  licenses  in 
country  districts  which  are  not  required  in 
the  case  of  licenses  issued  in  incorporated 
towns  and  cities,  does  not  deny  to  any  one  the 
equal  protection  of  the  law.  U.  S.  v.  Ronan, 
(1887)  33  Fed.  Rep.  119.  See  also  State  v. 
Berlin,  (1884)  21  S.  Car.  292. 

Distinguishing  manufacture  for  domestic 
use  and  for  export.  —  A  Missouri  statute  re- 
quiring those  who  manufacture  liquors  for 
sale  in  the  state  to  pay  a  tax  of  ten  cents 
per  gallon,  and  demanding  no  tax  from  those 
who  manufacture  in  the  state  liquors  to  be 
sold  in  other  states,  violates  this  clause. 
State  v.  Bengsch,  (1902)   170  Mo.  117. 

A  Missouri  statute  concerning  the  inspec- 
tion of  beer,  which  exacted  a  fee  from  manu- 
facturers of  beer  for  sale  in  the  state,  which 
fee  manufacturers  for  purposes  of  exportation 
were  not  required  to  pay,  was  held  to  be  un- 
constitutional by  a  divided  court.  State  v. 
Eby,  (1902)  170  Mo.  497. 

Permitting  sales  of  cider  by  manufacturers. 
—  The  constitutional  provision  was  held  to 
be  violated  by  a  Vermont  statute  providing 
that  "no  person  shall  furnish  or  sell  or  ex- 
pose or  keep  for  sale  any  intoxicating  liquor 
except  as  authorized  in  this  Act;  but  the 
provisions  of  this  Act  shall  not  apply  to 
sales  by  the  barrel  by  the  manufacturers 
thereof,  of  cider  manufactured  in  this  state,  or 
to  sales  by  the  barrel  by  farmers  who  raise 
apples  sufficient  to  make  the  cider  which 
they  sell,  if  it  is  not  drunk  on  the  premises. 
Nor  shall  the  provisions  of  this  Act  apply 
to  sales  by  the  makers  thereof  of  native  wines 
manufactured  in  this  state  and  not  to  be 
drunk  on  the  premises  of  the  maker."  State 
t>.  Scampini,  (1904)  77  Vt  92. 

Distinguishing  foreign  and  domestic  manu- 
facturers as  to  evidence  of  purity.  —  A  state 
statute,  respecting  the  shipment  of  beer  into 
the  state  for  sale,  requires  the  shipper  to  fur- 
nish the  inspector  "with  a  sworn  affidavit, 
subscribed  by  an  officer  authorized  to  admin- 
ister oaths  from  the  manufacturer  thereof, 
or  other  reputable  person  having  actual 
knowledge  of  the  composition  of  said  beer  or 
other  malt  liquors,  that  no  material  other 
than  pure  hops  or  the  extract  of  hops,  or  pure 
barley,  malt,  or  wholesome  yeast  or  rice,  wna 
used  in  the  manufacture  of  the  same."  Such 
a  requirement  was  held  not  to  deny  to  such 
shippers  the  equal  protection  of  the  laws 
when  the  state  statutes  provide  for  an  actual 
inspection  by  test  at  the  breweries  of  the 
domestic  manufacturers.  Pabst  Brewing  Co. 
v.  Crenshaw,   (1903)    120  Fed.  Rep.  149. 

Ordinance  directed  against  women.  —  A 
municipal  ordinance  providing  that  "  it  shall 
be  unlawful  for  any  female  person,  in  the 
night-time,  after  twelve  o'clock,  midnight,  to 
be  in  any  public  drinking  saloon,  beer  cellar. 
>  590  Volume  «, 
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or   billiard    room   within    said    city,    where      constitutional.    Whitney  t\  Grand  Rapids  Tp., 
vinous,  malt,  or  spirituous  liquors  are  sold       (1888)  71  Mich.  234. 

ST  t^SS^i^^SS^^SSL     *•—-«  »*»  «••»  •**»<»  *  «*»~ 

to  one  class  of  persons,    tm  p.  Smith,  (1889)  ™  ^'T^  ^i*  .f^""*,  "J?*?*?  Which 

38  Cal  703  provides  that  jt  shall  be  unlawful  for  any 

person,  etc.,  other  than  licensed  retail  dealers, 

Employment  of  women  in  bar-room*.  -  A  *»."*U'  «<*«»g*.  barter,  or  dispose  of,  for 

municipal   ordinance  forbidding  any  female  £*?!  «  to  *fP  *°f.  fale>  w»th,n  the  county 

not  having  a  license  permitted  by  law,  to  sell,  ££?!??/  Tl  8Pmtuott8'  .^n,ou?'  "*  Bnd 

offer  procure,  furnis^or  distribute  liquors  or  ^S&SSS'AS&i.  3JT2Z 

drinks,  where  intoxicating  liquors  are  sold,  , ~™  T^.fT  "CT"  """'"T1  "«"«  OM»«J 

does  not  deny  to  women  tie  equal  protection  }aw8'  ■h^1JM7  ,n  h?v  P08**8'011  *T°lJ° 

ot  the  laws,  notwithstanding  th7pro&ion  that  £e  quantity  of  more  than  one  quart  within 

nothing  therein  «  shall  bTso  construed  as  to      &J?&£  K  £l/Sft  ISfSS 

*SS5  lirors^oo^cel'Tfflma.:  ***  *  ■«•*  <1905>  "8  *  °"'  630' 

(1'902)   68  N.  J.  L.  218.    See  also  Bergman  Prohibiting    bringing    actions    for    liquor 

v.  Cleveland,  (1884)  39  Ohio  St  661.  illegally  sold.  — A  state  statute  prohibiting 

bringing  actions  in  the  state  courts  to  recover 
Within  one  mile  of  Soldiers'  Home.  —  A  for  intoxicating  liquors  purchased  in  another 
Michigan  Act  which  provides  that  it  shall  state  with  intent  to  sell  them  in  the  state  in 
not  be  lawful  to  establish  or  maintain  a  violation  of  law,  was  held  not  to  violate  the 
saloon  or  other  place  of  entertainment  in  constitutional  provision.  Corbin  t?.  Houle- 
which  intoxicating  liquors  are  sold,  or  kept  han,  (Me.  1004)  01  Atl.  Rep.  131,  the  court 
for  sale,  within  one  mile  of  the  Soldiers'  saying:  "This  clause  merely  requires  that 
Home,  and  also  prohibits  the  sale  or  giving  all  persons  subjected  to  such  legislation  shall 
of  liquor  to  a  soldier,  sailor,  or  marine,  who  be  treated  alike,  under  like  circumstances 
is  an  inmate  or  employee  of  such  Home,  and  conditions,  both  in  the  privileges  con- 
within  the  same  distance,  was  held  to  be  ferred  and  the  liabilities  imposed." 

(b)  In  the  Matter  of  Ordering  Local  Option  Bleetiens.  —  A  State  local  option  law 
which,  in  the  matter  of  ordering  subsequent  elections  after  prohibition  has  been 
defeated  or  carried,  discriminates  in  favor  of  those  who  vote  for  prohibition, 
does  not  deny  to  any  one  the  equal  protection  of  the  laws. 

Rippey  v.  Texas,  (1004)  193  U.  S.  509.  • 

(e)  Ixaepting  Certain  Classes  from  ProhiUtiem.  —  A  state  local  option  law  permitting 
municipal  corporations  to  prohibit  the  selling,  furnishing,  and  giving  away 
of  intoxicating  liquors,  excepting  druggists,  manufacturers,  persons  who  give 
away  liquors  in  their  private  dwellings,  and  railway  corporations  dispensing 
liquors  in  dining  and  buffet  cars  under  state  license,  is  not  objectionable  as 
denying  to  a  retail  dealer  in  liquor  the  equal  protection  of  the  law. 
Ohio  v.  Dollison,  (1004)   104  U.  S.  448. 

(2)  Oleomargarine.  —  A  state  statute  which  prohibits  the  manufacture  out 
of  oleaginous  substances,  or  out  of  any  compound  thereof  other  than  that  pro- 
duced from  unadulterated  milk  or  cream  from  unadulterated  milk,  of  an 
article  designed  to  take  the  place  of  butter  or  cheese  produced  from  pure 
unadulterated  milk  or  cream  from  unadulterated  milk,  or  prohibits  the  manu- 
facture of  any  imitation  or  adulterated  butter  or  cheese,  or  the  selling  or  offering 
it  for  sale  or  having  it  in  possession  with  intent  to  sell  as  an  article  of  food,  is  a 
lawful  exercise  by  the  state  of  the  power  to  protect  by  police  regulations  the 
public  health.  The  statute  places  under  the  same  restrictions,  and  subjects  to 
like  penalties  and  burdens,  all  who  manufacture,  or  sell,  or  offer  for  sale,  or 
keep  in  possession  to  sell,  the  articles  embraced  by  its  prohibitions,  thus  recog- 
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niring  and  preserving  the  principle  of  equality  among  those  engaged  i: 
same  business. 


XXYnNfcl» 


in  the 


Powell  v.  Pennsylvania,  (1888)  127  U.  & 
683,  wherein  the  court  said:  "And  as  it 
does  not  appear  upon  the  face  of  the  statute 
or  from  any  facta  of  which  the  oourt  must 
take  judicial  cognizance,  that  it  infringe* 
rights  secured  by  the  fundamental  law,  the 
legislative  determination  of  those  questions 
is  conclusive  upon  the  courts.  It  is  not  a 
part  of  their  functions  to  conduct  investiga- 
tions of  facts  entering  into  questions  of  pub* 
lie  policy  merely,  and  to  sustain  or  frustrate 
the  legislative  will,  embodied  in  statutes,  aa 
they  may  happen  to  approve  or  disapprove  its 
determination  of  such  questions,"  affirming 
(1886)  114  Pa.  St.  265.  See  also  McCann  v. 
Com.,  ( 1001 )  198  Pa.  St.  609,  affirming  (1900) 


14  Pa.  Super.  Ct.  891 ;  Walker  *.  Com.,  (Pa. 
1887)   11  At!.  Rep.  923. 

An  Ohio  statute  allowing  the  manufacture 
and  sale  of  oleomargarine  when  free  from  any 
coloring  matter  or  other  ingredient  causing 
it  to  look  like  or  to  appear  to  be  butter  as  de- 
fined in  the  statute,  and  which,  moreover, 
expressly  forbids  the  manufacture  or  sale 
within  the  stats  of  any  oleomargarine  which 
contains  any  methyl,  orange,  butter  yellow, 
annotto,  aniline  dye,  or  any  other  coloring 
matter,  does  not  deny  the  equal  protection  of 
the  laws  though  the  state  statutes  permit 
harmless  coloring  matter  to  be  used  in  butter. 
Capital  City  Dairy  Gov  t>.  Ohio,  (1902)  183 
U.  S.  246. 


(3)  Cigarettes.  —  An  ordinance,  uniform  in  ita  application,  which  regu- 
lates and  imposes  a  license  on  the  sale  of  cigarettes  under  a  penalty  for  ita 
violation,  is  a  constitutional  exercise  of  authority. 

Gundling  *.  Chicago,  (189o)  176  111.  340,  affirmed  (1900)  177  U.  a  183. 

(4)  Regulating  Markets.  —  A  municipal  ordinance  prohibiting  the  keep- 
ing of  a  private  market  within  six  squares  of  any  public  market  of  the  city, 
does  not  deny  to  any  one  the  equal  protection  of  the  law. 


Natal  v.  Louisiana,  (1891)   139  U.  a  tttfc. 

Discretion  in  board  to  issue  license.  —  A 
municipal  ordinance  providing  that  v  it  shall 
be  unlawful  for  any  person  or  persons,  firm, 
or  corporation,  to  keep  open  or  establish, 
maintain  or  conduct  within  the  limits  of  the 
city  of  Denver,  any  butcher  shop  or  meat 
market  without  first  having  obtained  a  li- 
cense therefor,  as  herein  provided:  Any  per- 
son or  persons  desirous  of  procuring  a  license 
shall  make  application  to  the  fire  and  police 
board  for  the  same,  and  such  application 
shall  have  indorsed  thereon  the  approval  of 
the  health  commissioner  before  it  shall  be 
considered  by  the  said  fire  and  police  board; 
and  there  shall  have  been  deposited  with  the 
city  treasurer  the  sum  of  fifty  dollars,  which 

(5)  Stipulation  in  Note,  "  Given  for  a  Patent  Right."  — ■  The  constitutional 
amendment  is  not  violated  by  an  Act  which  requires  that  every  promissory  note 
or  other  negotiable  instrument  wherein  the  consideration  consists  in  whole 
or  in  part  of  the  right  to  make,  use,  or  vend  any  patent  invention,  shall  have 
prominently  and  legibly  written  on  the  face  thereof,  "  given  for  a  patent  right," 
and  which  makes  it  a  misdemeanor  to  deal  knowingly  with  a  promissory  note 
or  negotiable  instrument  without  these  words. 


ia  hereby  fixed  aa  the  annual  fee  of  such  li- 
cense, to  be  evidenced  by  the  receipt  of  the 
city  treasurer,  indorsed  on  said  application. 
If  the  fire  and  police  board  refuses  to  order 
the  issuance  of  such  license  to  the  party  or 
parties  applying  for  the  same,  the  money  so 
deposited  with  the  city  treasurer  shall  be  re- 
turned to  the  applicant  without  any  further 
action,"  is  invalid  as  it  confers  upon  the  fire 
and  police  board  and  upon  the  health  com- 
missioner, not  a  discretion  to  be  exercised 
upon  the  consideration  of  the  circumstances 
of  .each  case  as  applied  to  general  regulations 
and  requirements  in  reference  to  all  engaged 
in  the  same  business,  but  a  naked,  arbitrary 
power  to  grant  or  withhold  licenses  without 
assigning  any  reason  whatever  therefor. 
Walsh  t?.  Denver,  (1898)  11  Colo.  App.  623. 


Shires  17.  Com.,  (1888)   120  Pa.  St.  368. 

A  Tennessee  statute  providing  "  that  here- 
after it  shall  be  unlawful  for  any  person, 
either  in  his  own  behalf  or  in  a  representative 
capacity,  to  take  or  receive  for  the  sale  of  a 
patent  right,  or  any  interest  therein,  a  note 
or  other  written  security,  given  for  such  right 
or  any  interest  therein,  unless  it  shall  clearly 


appear  upon  the  face  of  the  note  or  other 
security  that  the  same  is  given  in  the  pur- 
chase of  a  patent  right  or  an  interest 
therein,"  does  not  violate  this  clause.  The 
fact  that  patent  rights  constitute  a  large  and 
peculiar  class  of  property,  and  that  sales  ef 
them  afford  unusual  and  peculiar  opportuni- 
ties for  the  employment  of  imposition  and 
fraud,  is  a  goo4  reason  for  the  passage  of  a 
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law  applicable  to  them  alone. 
<1901)  107  Tenn.  501. 


State  v.  Cook, 


Exempting  merchants  and  dealers.  —  An 
Arkansas  statute  exempting  merchants  and 
dealers  who  sell  patented  things  in  the  usual 
course  of  bwsiness  from  the  operation  of  the 
statute,  which  declares  void  any  negotiable 


'  instrument  given  in  payment  for  the  purchase 
of  any  patented  machine  bought  on  a  credit 
when  the  instrument  is  not  executed  on  a 
printed  form  showing  upon  its  face  that  it 
was  executed  in  consideration  of  a  patented 
machine,  is  void.  Union  County  Nat.  Bank 
t>.  Ozan  Ifumber  Co.,  (1904)  127  Fed.  Rep. 
200. 


{<!)  Use  of  Union  Labels. — A  municipal  ordinance  providing:     "Be  it 

enacted  that  all  city  printing  shall  bear  the  union  label  of  the  Nashville  Allied 

Trades  Council  or  the  label  enacted  by  the  International  Typographical  Union  " 

does  not  undertake  to  fix  a  standard  of  quality,  but  it  singles  out  a  certain 

class,  and  requires  the  board  of  public  works  to  purchase  from  that  class,  and 

from  no  other.    This  is  an  arbitrary  discrimination  andthe  city  has  no  authority 

or  power  to  pass  such  an  ordinance. 

Marshafl,  etc.,  Co.  v.  Nashville,  (1902)  10« 
Tenn.  497. 

Prohibiting  use  of  union  labels  on  non- 
union goods.  —  A  statute  of  Pennsylvania 
providing  for  the  adoption  of  trademarks, 
labels,  symbols,  or  private  stamps,  by  any 
incorporation  or  incorporated  association  or 
union  of  workingmen,   and  prohibiting  the 


use,  upon  goods  not  manufactured  by  union 
workingmen,  of  labels  declaring  them  to  be 
so  manufactured,  does  not  deny  the  equal 
protection  of  the  laws  contrary  to  the  Four- 
teenth Amendment.  Com.  v.  Norton,  (1899) 
9  Pa.  Dist.  132,  affirmed  (1901)  16  Pa.  Super. 
Ct.  423;  Com,  t?.  Morton,  (1899)  23  Pa.  Co. 
Ct.  386. 


(7)  Regulating  Sales  of  Merchandise  Out  of  Ordinary  Course  of  Business. 


The  constitutional  provision  would  be  vio- 
lated if  the  statutory  provisions  of  Indiana 
which  prohibit  bulk  sales  of  merchandise 
give  to  wholesale  merchants  a  claim  upon 
stocks  of  goods  so  sold,  superior  to  other 
claims.  Sellers  v.  Hayes,  (1904)  163  Ind. 
422. 

An  Indiana  statute  which  prohibited  bulk 
sales  of  merchandise,  with  certain  exceptions, 
and  enacted  that  a  sale  shall  be  void  where 
the  conditions  prescribed  are  not  complied 
with  as  to  the  vendor's  merchandise  creditors 
and  certain  other  creditors,  was  held  to  be 


unconstitutional.    McKinster  v .  Sager,(1904) 
163  Ind.  671. 

The  Hew  York  statute  which  provides  for 
regulating  sales  of  merchandise  either  in  bulk 
or  out  of  the  ordinary  course  of  business,  so 
that  the  creditors  of  the  vendor  may  not  be 
defrauded,  and  requires  that  they  be  noti- 
fied of  the  contemplated  sale,  in  order  that 
they  may  have  an  opportunity  to  protect 
themselves  against  such  transfer  of  the  debt- 
or's property  as  would  deprive  them  of  the 
means  of  collecting  their  debts,  was  held  to  be 
constitutional.  Wright  v.  Hart,  (1905)  103 
N.  Y.  App.  Div.  218. 


(8)  Prohibiting  Officers  of  Corporations  from  Having  Interest  in  Sale  of 
Goods.  —  A  statute  providing  "  that  it  shall  not  be  lawful  for  any  railroad  or 
mining  corporation,  doing  business  in  Allegany  county,  nor  for  the  president, 
vice-president,  manager,  superintendent,  any  director  or  other  officer  of  such 
corporation,  to  own  or  have  any  interest  in  any  general  store  or  merchandise 
business  in  Allegany  county,  in  which  goods,  wares,  and  merchandise  are  sold, 
nor  to  conduct  or  carry  on  any  such  business,  or  have  any  interest  in  the  profits 
of  the  same  in  Allegany  county,  nor  to  sell  or  barter  any  goods,  wares,  or  mer- 
chandise in  such  county,"  makes  an  arbitrary  classification,  not  founded  upon 
some  difference  which  bears  a  reasonable  and  just  relation  to  the  matter  in 
respect  to  which  the  classification  is  proposed. 

Luman  v.  Hutchens  Bros.  Co.,  (1899)  90 
Md.  27,  in  which  case  the  court  said: 
"Whilst  the  legislature  may,  under  condi- 
tions, create  classes  and  subject  all  persons 
coming  within  the  classifications  to  burdens 
or  duties  not  imposed  upon  individuals  out- 
side of  the  classes,  these  classifications  must 
9  F.  S.  A.  — 88  593 


not  be  arbitrary  or  unreasonable,  but  must 
rest  upon  some  difference  which  bears  a  rea- 
sonable and  just  relation  to  the  act  in  re- 
spect to  which  the  classification  is  proposed. 
It  may  not  sinirlo  out  the  directors  of  one 
corporation,  and,  solely  because  they  are  such 
directors,  prohibit  them  from  engaging  in 
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some  other  business  open  to  the  directors  of  poration  with  a  liability  from  which  other 

all  other  corporations,  any  more  than  it  can  corporations  of  the  same  kind  under  precisely 

by  a  general  enactment,  not  passed  in  the  similar  circumstances  are  relieved." 
exercise  of  the  police  power,  burden  one  cor- 

-    el.  Public  Office  and   Officers — (1)  DisorvminaMng  in  Favor  of  and 

Against  Pvblio  Officers  —  (a)  In  Favor  of  Officer! .  —  A  state  statute  which  makes 

the  possession  of  policy  tickets  presumptive  evidence  against  all  except  public 

officers,  is  not  a  denial  of  the  equal  protection  of  the  laws. 

Adams  v.  New  York,  (1904)  192  U.  S.  599,  affirming  People  t>.  Adams,  (1903)  176  N.  T. 
351. 

(b)  Again*  Officeri.  —  A  statute  providing  that  "  in  prosecutions  for  the  of- 
fenses in  the  next  preceding  section  it  shall  be  sufficient  to  allege  generally, 
in  the  information  or  indictment,  that  any  such  officer  *  *  *  has  made 
profit  out  of  the  public  money  in  his  possession  or  under  his  control,  or  has 
used  the  same  for  any  purpose  not  authorized  by  law,  to  a  certain  value  or 
amount,  without  specifying  any  further  particulars  in  regard  thereto;  and 
on  the  trial  evidence  may  be  given  of  all  the  facts  constituting  the  offense 
and  defense  thereto,"  does  not  deny  to  such  defendants,  public  officers,  the  equal 
protection  of  the  laws,  as  it  is  a  statute  relating  wholly  to  offenses  committed 
by  officials,  and  bears  equally  and  alike  upon  all 

In  re  Krug,  (1897)  79  Fed.  Rep.  311. 

(2)  Compensation  of  Magistrates.  —  An  Act  which  provided  that  n,o  justice 
of  the  peace  appointed  to  sit  in  any  station  house  in  the  county  of  Baltimore 
shall  be  entitled  to  receive  more  than  forty  dollars  for  his  services  in  criminal 
oases  from  the  county  commissioners  during  any  month,  and  that  there  shall 
be  received  by  no  other  justice  of  the  peace  of  the  county  more  than  ten  dollars 
in  criminal  cases  during  a  month,  was  held  not  to  conflict  with  the  constitu- 
tional provision,  since  the  Act  was  general  and  applied  to  all  justices  within 
the  stipulated  classes. 

Herbert  t>.  Baltimore  County,  (1903)  97  McL  639. 

(3)  Civil  Service  Appointments.  —  A  statute  which  provides  that  no  one 
holding  a  position  by  appointment  or  employment  in  the  cities,  counties,  towns, 
or  villages. of  the  state,  who  shall  serve  the  term  required  by  law  in  the  volunteer 
fire  department  in  any  city,  town,  or  village  in  the  state,  shall  be  removed  from 
such  position  or  employment,  except  for  incompetency  or  misconduct  shown 
after  a  hearing  upon  due  notice  upon  stated  charges,  and  with  the  right  of  such 
employee  or  appointee  to  a  review  upon  a  writ  of  certiorari,  does  not  conflict 
with  the  constitutional  provision. 

People  v.  Folks,  (1903)  89  N.  Y.  App.  Div.  171. 

fl.  Relating  to  Local  Government — (1)  Rights  of  Municipal  Cor- 
porations.  —  No  right,  as  against  a  state,  to  the  equal  protection  of  the  laws  is 
secured  to  its  municipal  corporations  by  this  amendment,  which  can  limit  in 
any  way  legislation  to  charge  them  with  public  obligations.     Nor  have  their 
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inhabitants,  in  their  capacity  of  members  of  such  corporations,  any  greater 
rights  or  immunities. 

State  t>.  Williams,   (1896)   68  Conn.  156. 

(2)  Legislation  Operating  m  Limited  Territorial  Districts.  —  The  equal 
protection  of  the  laws  is  not  denied  by  a  statute  putting  five  towns  into  a  class 
by  themselves,  organized  into  a  single  municipal  corporation,  and  separated 
from  every  other  town  in  the  state  by  being  subjected  to  different  control  in 
respect  to  highways.  The  regulation  of  municipal  corporations  is  a  matter 
peculiarly  within  the  domain  of  state  control. 

Magoun  t>.  Illinois  Trust,  etc.,  Bank,  (1898)       enacting  local  laws,  different  in  their  provi- 

170  U.  S.  309.  sions  from  the  general  code  of  laws  for  the 

T^{.i.+iA«   a.i~*..*j~~  ««   ™*™   *AM_+;M  state,  and  operating  only  in  certain  counties 

Legislation  operating  mcerUm  counties.  or    ^.^  pterrito*ial  districts.      Davis   v. 

-There  is  nothing  in  the  National  Constitu-  gtate    (1880)  flg  Ala   M 

tion  which  prevents  a  state  legislature  from  '  ' 

(3)  Classification  of  Counties  —  (a)  Begnlation  of  Beads.  —  A  statute  created 
for  counties  having  a  population  of  not  less  than  seventy  thousand,  and  not  ex- 
ceeding ninety  thousand,  a  board  of  road  commissioners,  and  made  provision  for 
the  regulation  of  the  roads  in  the  counties,  also  concerning  the  management 
and  control  of  workhouses  in  the  counties.  This  statutory  provision  was  held 
not  to  violate4  the  Fourteenth  Amendment  on  the  ground  of  class  legislation,  as 
the  operation  was  uniform  on  all  counties  under  like  circumstances,  and  the 
classification  was  not  arbitrary. 

Condon  v.  Maloney,  ( 1901 )  108  Tenn.  82. 

(b)  Mileage  of  County  Superintendents.  —  A  statute  which  authorized  county  super- 
intendents to  charge  five  cents  mileage  in  counties  of  the  first  to  the  tenth 
classes,  inclusive,  and  ten  cents  mileage  on  all  counties  of  a  higher  class  number 
than  the  tenth,  was  held  not  to  violate  the  constitutional  provision,  and  such  a 
law  cannot  be  said  to  operate  unequally  in  the  absence  of  a  showing  that  the 
cost  of  travel  is  the  same  in  all  counties. 

Henry  v.  Thurston  County,  (1903)  31  Wash.  638. 

(4)  Classification  of  Cities  —  (a)  Tenement-house  Act.  —  The  provision  of  a 
state  "  Tenement-house  Act,"  requiring  all  school  sinks,  privy  vaults,  etc., 
in  existing  tenement  houses  in  cities  of  the  first  class  to  be  removed  and  replaced 
by  individual  water  closets,  is  a  proper  and  constitutional  exercise  of  the  police 
power  of  the  state  for  the  protection  of  the  public  health.  The  fact  that  the 
Act  is  applicable  only  to  cities  of  the  first  class,  and  to  tenement  houses  only, 
does  not  offend  the  provision  of  the  Fourteenth  Amendment  of  the  United 
States  Constitution,  which  declares  that  no  state  shall  "  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

Tenement  House  Dept.  v.  Moeschen,  (1904)   179  N.  Y.  325. 

(b)  In  the  Hatter  of  Begistration  Laws.  —  When  the  power  to  classify  cities  in  the 
matter  of  registration  laws,  with  reference  to  their  population,  has  been  exer- 
cised in  conformity  with  the  constitution  of  the  state,  the  circumstance  that 
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the  registration  law  in  force  in  one  city  is  made  to  differ  in  essential  particulars 
from  that  which  regulates  the  conduct  of  elections  in  other  cities,  does  not  in 
itself  deny  to  the  citizens  of  that  city  the  equal  protection  of  the  law. 
Mason  v.  Missouri,  (1900)    179  U.  S.  333. 

(e)  Power  to  Open,  Widen,  and  Grade  Street!.  —  A  statute  provided  that  cities  of  the 
first  class,  "  that  have  been  or  may  be  so  organized  since  Jan.  1,  1881,  shall 
have  power  to  open,  widen,  extend,  grade,  construct  permanent  sidewalks,  curb, 
pave,  gravel,  macadamize  and  gutter,  or  cause  the  same  to  be  done  in  any 
manner  they  may  by  ordinance  deem  proper,  any  street,  avenue,  highway,  or 
alley  within  the  limits  of  such  city,  and  may  open,  extend,  widen,  grade,  park, 
pave,  or  otherwise  as  aforesaid  improve  part  of  any  such  street,  highway, 
avenue,  or  alley,  and  levy  a  special  tax  as  hereinafter  provided  on  the  lots  and 
lands  fronting -and  abutting  on  such  street,  highway,  avenue  or  alley,  and  where 
said  improvements  are  proposed  to  be  made,  to  pay  the  expenses  of  the  same." 
It  was  contended  that  the  Act  was  unconstitutional  because  by  its  terms  it 
limited  its  operation  to  cities  of  the  same  class  "  organized  since  Jan.  1,  1881," 
and  that  such  a  distinction,  based  alone  on  the  date  of  organization,  was  invalid 
and  made  the  Act  special  and  partial  in  its  operation.  It  was  held  that  the 
constitutional  provision  of  the  United  States  was  not  violated  by  the  Act  in 
question. 

Owen  17.  Sioux  City,  (1894)  91  Iowa  190. 

(d)  Regulating  Keeping  of  Dairies.  —  A  statute  which  regulates  the  condition  of 

places  where  cows  are  kept,  is  not  unconstitutional  as  discriminating,  because 

of  its  limited  application  to  certain  parties  supplying  milk  to  certain  cities, 

towns,  or  villages.  f 

State  v.  Broadbelt,  (1899)  89  Md.  565,  the  singled  out  from  all  others  who  may  own 

court  saying:     "The  ultimate  object  of  the  cows,  or  who  may  occasionally  sell  milk  in 

statute  was     *     *     *     to  protect  the  health  the    country    to    some    individual,    and    are 

of  persons  living  in  cities,  towns,  and  villages,  grouped  into  a  class,  because  they  are  the 

from  the  disease  to  which   impure  or  con-  persons  whose  carelessness,  whose  inattention 

taminated  milk  might  expose  them.     There  to  their  herds,  or  whose  uncleanly  surround- 

is   a   definite  and    well-ascertained    class    of  ings  may  originate  or  promote  the  spread  of 

persons  described  in  the  statute,  and  that  class  disease  in  populous  localities.    No  dairyman, 

comprises  dairymen,  herdsmen,  and  other  in-  herdsman,  or  individual  who  supplies  milk  to 

dividuals  who  supply  milk  to  cities,  towns,  cities,  towns,  or  villages  is  exempted  from 

and  villages.     It  was  not  the  purpose  of  the  the  operation  of  the  law,  but  all  who  are 

Act  to  include  within  its  purview  all  persons  thus  engaged  are  specifically  included.    There 

who  sell  milk ;  but  it  put  into  a  class  all  dairy-  is  no  uncertainty  as  to  the  persons  composing 

men,  herdsmen,  and  individuals  who  supply  the  class,  and  no  dispute  that  the  general  as- 

milk  to  cities,  towns,  and  villages  —  those  who  sembly  intended  to  make  exactly  that  classi- 

are  engaged  in  the  business  of  selling  milk  ncation." 
in  populous  communities.    These  persons  are 

(5)  Annexation  of  Territory  to  Mumcipal  Corporations.  —  A  state  statute 
authorizing  any  city  of  a  certain  class  to  add  to  and  make  a  part  of  that  city,  by 
ordinance,  any  territory  adjoining  or  touching  the  city  limits,  and  providing 
"  but  nothing  in  this  Act  shall  be  taken  or  held  to  apply  to  any  tract  or  tracts 
of  land  used  for  agricultural  purposes  when  the  same  is  not  owned  by  any  rail- 
road or  other  corporation,"  does  not  make  an  unconstitutional  distinction  be- 
tween tracts  of  agricultural  lands  and  lands  used  for  other  purposes, 
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Clark  v.  Kansas  City,    (1000)    176  U.  S.  beyond  the  limits  of  city  population.    Ordi- 

114.  See  also  Taggart  v.  Clay  pool,  (1896),  145  narily   in   such   cases  they  are   immediately 

Ind.  590;  Lewis  v.  Brandenburg,  (1898)   105  adjoining   it.     In    and   around   such    places 

Ky.  14.  many  persons  are  employed  at  labor,  both  day 

z  and  night,  and  the  necessity  for  the  inclusion 

Favoring    farm    lands    in    extending    city  of  such  places  within  city  boundaries  is  just 

boundaries.  —  A  Kansas  statute  authorizing  as  great  as  though  they  formed  parts  of  the 

municipal    corporations   to  extend    the   city  residence  and  business  portions  of  the  city, 

boundaries  under  conditions  named,  but  ex-  To  say  that  the  tracts  of  land  upon  which 

empting  agricultural   lands   from   its  opera-  these  industrial  institutions  axe  situated  may 

tion,     does     not    violate     this     amendment.  not  be  included  within  city  boundaries  and 

Kansas  City  r.  Union  Pac.  R.  Co.,  (1898)   59  subjected   to   municipal   control,   because    an 

Kan.    430,    in   which    case   the   court   said:  adjoining  tract  of  land  used  for  farming:  pur- 

"  Manufacturing  and  other  industrial  institu-  poses,  but  equally  as  near  to  the  heart  of  the 

tions,  such  as  railway  yards,  round  houses,  city,  is  not  likewise  brought  within  the  city 

grain  elevators,  and  the  like,  are  often  situated  limits,  is  a  claim,  to  us,  unheard  of  before." 

gh  Vesting  Disceetion  in  Municipal  Council  and  Officerb  (see  also 
Discretion  in  Officers  to  Permit  Use  of  Wooden  Buildings,  supra,  p.  568; 
Regulating  Taking  of  Ice  from  Public  Waters,  infta,  p.  603;  Discretion  in 
Issuing  Licenses,  infra,  p.  624)  —  (1)  To  Contract  for  Construction  of  Street 
Railroads.  —  A  state  statute  authorizing  a  rapid-transit  board  to  contract  "  with 
any  person,  firm,  or  corporation  which  in  the  opinion  of  the  board  shall  be  best 
qualified  to  fulfill  and  carry  out  such  contract,  for  the  construction  of  such 
road  or  roads  upon  the  routes  and  in  accordance  with  the  plans  and  specifica- 
tions so  adopted,  for  such  sum  or  sums  of  money,  to  be  raised  and  paid  out  of 
the  treasury  of  said  city,  as  hereinafter  provided,  and  on  such  terms  and  condi- 
tions not  inconsistent  with  the  aforesaid  plans  and  specifications  as  said  board 
shall  determine  to  be  beet  for  the  public  interest,"  does  not  deny  to  any  one 
the  equal  protection  of  the  law,  as  no  particular  person,  class  of  persona,  or  cor- 
poration is  excluded  from  the  privilege  of  contracting  for  the  construction  and 
operation  of  the  proposed  railroad,  but  all  may  compete. 

Underground  R.  Co.  v.  New  York,  (1902)  116  Fed.  Rep.  952,  affirmed  (1904)  193  U.  S. 
416. 

(2)  Regulation  of  Wooden  Buildings.  —  Where  an  ordinance  was  passed 
prohibiting  the  alteration  or  repair  of  wooden  buildings  within  designated  fire 
limits,  without  the  permission  of  a  majority  of  the  fire  wardens  in  writing, 
and  approved  by  a  majority  of  the  committee  on  fire  departments  and  the 
mayor,  it  was  held  to  be  unconstitutional. 

Ex  p.  Fiske,  (1887)  72  Cal.  125. 

(3)  Regulation  of  Use  of  Highways.  —  Where  a  city  council  is  authorized 
by  statute  to  regulate  the  use  of  streets  and  prevent  obstructions  being  placed 
thereon,  it  may,  by  ordinance,  prohibit  the  moving  of  buildings  into  and  upon 
any  of  its  highways  without  permission,  and  may  designate  an  officer  or  com- 
mittee to  grant  permission,  upon  application  therefor,  on  proper  occasions. 
Such  an  ordinance  comes  within  the  police  power  of  the  state,  and  does  not 
deny  to  the  citizen  "  the  equal  protection  of  the  laws." 

Eureka  City  v.  Wilson,  (1897)   15  Utah  53. 

(4)  Stabling  More   than '  Two  Horses.  —  An  ordinance   prohibiting  the 

stabling  of  more  than  two  horses  except  by  those  obtaining  permission,  is  unequal 
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in  its  operation  and  hence' void  because  repugnant  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

State  v.  Kuntz,  (1896)  47  La.  Ann.  106,  citing  State  v.  Maimer,  (1891)  43  La.  Ann.  496; 
State  v.  Dulaney,  (1891)  43  La.  Ann.  500;  Yick  Wo  v.  Hopkins,  (1886)   118  U.  S.  356. 

(5)  Erection  of  Cow  Stables.  —  Vesting  in  a  municipal  assembly  the  power 
to  permit  the  erection' of  dairy  and  cow  stables  to  certain  persons,  is  not  such  a 
discrimination  in  favor  of  such  persons  and  against  all  other  persons  as  to  be  a 
denial  to  all  the  disfavored  class  of  the  equal  protection  of  the  laws. 

Fischer  v.  St.  Louis,   (1904)    194  U.  S.  370. 


(6)  Permitting  Street  Processions. 

A  municipal  ordinance  which  provided  "  it 
shall  be  unlawful  for  any  person  or  persons, 
society,  association,  or  organization,  under 
whatsoever  name,  to  march  or  parade  over  or 
upon  "  certain  streets  (therein  named)  in  the 
city  of  Portage,  "  shouting,  singing,  or  beat- 
ing drums  or  tambourines,  or  playing  upon 
any  other  musical  instrument  or  instruments, 
for  the  purpose  of  advertising  or  at- 
tracting the  attention  of  the  public,  or  to  the 
disturbance  of  the  public  peace  or  quiet,  with- 
out first  having  obtained  a  permission  to  so 
march  or  parade,  signed  by  the  mayor  of  said 
city.  In  case  of  illness  or  absence  of  the 
mayor  or  other  officer  hereby  designated  of 


the  city,  such  permission  may  be  granted  and 
signed  by  the  president  of  the  council,  city 
clerk,  or  marshal,  in  the  order  named;  pro- 
vided, that  this  section  shall  not  apply  to 
funerals,  fire  companies,  nor  regularly  organ- 
ized companies  of  the  state  militia;  and  pro- 
vided, further,  that  permission  to  march  or 
parade  shall  at  no  time  be  refused  to  any 
political  party  having  a  regular  state  organi- 
zation. Any  person  violating  any  of  the 
provisions  of  this  ordinance  shall,  upon  con- 
viction thereof,  be  fined  in  a  sum  not  less 
than  two  dollars  or  more  than  ten  dollars," 
was  held  to  be  unconstitutional.  State  v. 
Dering,   (1893)  84  Wis.  585. 


hi.  Anti-trust  Laws.  —  A  state  anti-trust  law  which  contains  no  discrimi- 
nating features,  or  the  discriminating  features  of  which  are  held  hy  the  Supreme 
Court  of  the  state  to  be  invalid,  is  not  invalid  as  depriving  any  person  or  cor- 
poration of  the  equal  protection  of  the  laws. 

National  Cotton  Oil  Co.  v.  Texas,   (1905)       restricted  competition   among  themselves  or 
197  U.  S.  133. 

All  ttate  anti-trust  legislation  must  be 
made  to  apply  to  all  classes  of  persons  and 
corporations  alike.  Union  County  Nat.  Bank 
i>.  Osan  Lumber  Co.,  (1904)  127  Fed.  Rep. 
212. 

Exempting  agricultural  products  and  live 
•tock.  —  An  Illinois  anti-trust  Act  was  held 
to  be  unconstitutional  because  it  declared 
that  "the  provisions  of  this  Act  shall  not 
apply  to  agricultural  products  or  live  stock 
while  in  the  hands  of  the  producer  or  raiser." 
The  court  said:  "  It  will  be  seen  that,  so  far 
as  the  statute  is  concerned,  two  or  more 
agriculturists  or  two  or  more  live  stock 
raisers  may,  in  respect  of  their  products  or 
live  stock  in  hand*  combine  their  capital, 
skill,  or  acts  for  the  purpose  of  creating  or 
carrying  out  restrictions  in  the  sale  of  such 
products  or  live  stock;  or  limiting,  increas- 
ing, or  reducing  their  price;  or  preventing 
competition  in  their  sale  or  purchase;  or 
fixing  a  standard  or  figure  whereby  the  price 
thereof  to  the  public  may  be  controlled;  or 
making  contracts  whereby  they  would  become 
bound  not  to  sell  or  dispose  of  such  agricul- 
tural products  or  live  stock  below  a  common 
standard  figure  or  card  or  list  price;  or  es- 
tablishing the  price  of  such  products  or  stock 
in   hand,    so   as   to    preclude    free   and    un- 


others;  or  by  agreeing  to  pool,  combine,  or 
unite  any  interest  they  may  have  in  connec- 
tion with  the  sale  or  transportation  of  their 
products  or  live  stock  that  the  price  might  be 
affected.  All  this.  *■•->  far  as  the  statute  is 
concerned,  may  be  done  by  agriculturists  or 
live  stock  raisers  iu  Illinois  without  subject- 
ing them  to  the  fine  imposed  by  the  statute. 
But  exactly  the  same  things,  if  done  by  two 
or  more  persons,  firms,  corporations,  or*  asso- 
ciations of  persons,  who  shall  have  combined 
their  capital,  skill,  or  acts,  in  respect  of  their 
property,  merchandise,  or  commodities  held 
for  sale  or  exchange,  is  made  by  the  statute 
a  public  offense,  and  even*  principal,  manager, 
director,  agent,  servant,  rr  employee  know- 
ingly carrying  out  the  purposes,  stipulations, 
and  orders  of  such  combination  is  punishable 
by  a  fine  of  not  less  than  two  thousand  nor 
more  than  five  thousand  dollars."  Connollv  r. 
Union  Sewer  Pipe  Co.,  (1902)  184  U.  S.  55ti, 
affirming  Union  Sewer-Pipe  Co.  t>.  Connellv. 
(1900)  99  Fed.  Rep.  354.  See  also  In  ?v 
Grice,  (1897)  79  Fed.  Rep.  637,  reversed  in 
Baker  v.  Grice.  (1898)  169  U.  &  284,  on  the 
ground  that  no  such  urgency  was  shown  as 
to  justify  a  federal  court  releasing  on  habeas 
corpus  a  person  held  on  a  process  of  a  state 
court,  and  that  the  petitioner  should  be  left 
to  the  regular  course  of  justice  in  the  state 
court  and  the  remedy  by  writ  of  error  from 
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the  United  States  Supreme  Court ;  and  Brown 
v.  Jacob's  Pharmacy  Co.,  (1902)  115  Ga.  429. 
But  see  State  v.  Schlitz  Brewing  Co.,  (1900) 
104  Tenn.  715. 

Exempting  associations  of  laboring  men. 
—  A  Nebraska  statute  declared  that  any  com- 
bination of  capital  or  skill,  or  acts  by  which 
persons  seek  to  fix  the  price  of  any  article, 
commodity,  use,  or  merchandise  with  the  in- 
tent to  prevent  others  in  a  like  business  or 
occupation  from  conducting  the  business 
or  occupation,  is  a  trust,  and  especially  so  as 
to  any  of  the  following  things :  restrictions  in 
trade;  to  limit  the  production  or  increase 
or  reduce  the  price  of  any  commodity;  to 
prevent  competition  in  insurance,  or  in  the 
making,  transportation,  sale,  or  purchase  of 
any  article;  to  fix  any  standard  whereby  its 
price  to  the  public  shall  in  any  manner  be 
established;     to    enter    into    any    contract 


by  which  a  party  is  not  to  deal  in  any  article 
below  a  certain  price,  or  by  which  the  parties 
agree  to  keep  the  price  at  any  sum.  Tho 
statute  declared  that  any  persons  violating 
the  statute  should  be  conspirators,  and  pun- 
ished accordingly,  and  that  any  corporation  of 
the  state  violating  the  statute  should  have  its 
corporate  existence  declared  forfeited  by  suit  ; 
and  it  exempted  any  assembly  or  association 
of  laboring  men  from  the  provisions  of  the 
statute.  It  was  held  that  the  statute  was 
invalid  as  a  denial  of  the  equal  protection  of 
the  laws.  "  On  one  side,  by  this  legislation, 
we  have  organized  labor.  Those  men  are  not 
amenable  to  the  statute.  On  the  other  side 
we  have  men  who  do  not  belong  to  organ- 
ized labor  —  farmers,  merchants,  professional 
men,  laborers,  as  well  as  all  others."  Niagara 
F.  Ins.  Co.  v.  Cornell,  (1901)  110  Fed.  Rep. 
823. 


il.  Relation  of  Employes  and  Employee — (1)  .Regulating  Hours  of  Labor 
—  (a)  Eight-hour  Law  for  Mines  and  Smoltors.  —  A  statute  providing  that  the  period 
of  employment  of  workingmen  in  all  underground  mines  or  workings,  and 
in  smelters  and  all  other  institutions  for  the  reduction  or  refining  of  ores  or 
metals,  should  be  eight  hours  per  day,  except  in  cases  of  emergency  where  life 
or  property  is  in  imminent  danger,  is  not  a  denial  of  the  equal  protection  of 
the  laws.  These  employments,  when  too  long  pursued,  the  legislature  has 
judged  to  be  detrimental  to  the  health  of  the  employees;  and  so  long  as  there  are 
reasonable  grounds  for  believing  that  this  is  so,  its  decision  upon  this  subject 
cannot  be  reviewed  by  the  federal  courts. 

Holden  v.  Hardy,  (1808)   169  U.  S.  380,  affirming-  State  v.  Holden,  (1896)   14  Utah  71. 
See  also  Ex  p.  Boyce,  (1904)  27  Nev.  299. 


(b)  Eight-hoar  Law  Applicable  to  8tato  and  Municipal  Contract!.  —  A  state  statute  de- 
claring that  no  one  undertaking  work  for  it  or  for  one  of  its  municipal  agencies 
should  permit  or  require  an  employee  on  such  work  to  labor  in  excess  of  eight 
hours  each  day,  and  inflicting  punishment  upon  those  who  are  embraced  by 
such  regulations  and  yet  disregard  them,  does  not  deny  to  any  one  the  equal 
protection  of  the  laws. 


Atkin  v.  Kansas,  (1903)  191  U.  S.  222. 

A  New  York  statute  which  prohibited  any 
person  or  corporation  contracting  with  the 
state  or  a  municipal  corporation  from  requir- 
ing more  than  eight  hours'  work  for  a  day's 
labor,  and  making  a  violation  thereof  a  mis- 
demeanor punishable  by  fine  and  the  for- 
feiture of  the  contract,  was  held  to  be  un- 
constitutional since  it  was  not  in  relation  to 
the  public  health,  morals,  or  order,  and  could 


not  be  upheld  as  a  valid  and  constitutional 
exercise  of  the  powers  vested  in  the  legisla- 
ture. As  it  applies  only  to  the  case  of  a  contract 
with  the  state  or  a  municipality,  it  creates 
an  arbitrary  distinction  between  persons 
contracting  with  the  state  or  a  municipality 
and  other  employers  of  labor,  thus  violating 
the  Constitution.  People  v.  Orange  County 
Road  Constr.  Co.,  (1903)  175  N.  Y.  84,  re- 
versing (1902)  73  N.  Y.  App.  Div.  580. 


(2)  Regulating  Payment  of  Wages.  —  A  statute  entitled  "An  Act  to  pro- 
vide for  the  protection  of  servants  and  employees  of  railroads,"  relating  to  the 
payment  of  unpaid  wnges  without  abatement  or  deduction  on  discharge  of  an 

employee,  does  not  deny  the  equal  protection  of  the  laws,  as  it  rests  on  reasons 
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deduced  from  the  peculiar  character  of  the  business  of  the  corporations  affected, 
and  the  public  nature  of  their  functions,  and  applies  to  all  alike. 

St.  Louis,  etc.,  BL  Co.  v.  Paul,   (1899)   173*  poration,  company,  firm,  or  person  engaged  in 

U.  S.  408,  affirming  ( 1897 )  64  Ark.  83.  any  trade  on  business*,  either  directly  or  in- 
directly, to  issue,  sell,  give  or  deliver  to  any 

At  least  once  a  month  and  giving  lien.— •  person  employed  by  such  corporation,  com- 
A  state  statute  requiring  every  corporation  pany,  firm,  or  person,  in  payment  of  wages 
in  the  state  to  pay  at  leaat  once  a  month  due  such  laborer,  or  as  advances  for  labor  not 
to  each  and  every  employee  employed  by  such  due,  any  scrip,  token,  dealt,  check,  or  other 
corporation  the  wages  earned  by  such  em-  evidence  of  indebtedness  payable  or  redeem- 
ployee  during  the  preceding  month,  giving  a  able  otherwise  than  in  lawful  money;  and  pro- 
lien  on  all  the  property  of  the  corporation  viding  that  if  such  scrip,  token,  draft,  check, 
for  the  amount  of  their  wages,  such  lien  or  other  evidence  of  indebtedness-  be  «e  issued, 
taking  preference  over  all  other  liens  except  sold,  given,  or  delivered  to-  such  laborer,  it 
duly  recorded  mortgages  or  deeds  of  trust,  shall  be  construed,  taken,  and  held  in  all  courts 
and  a  reasonable  attorney's  fee  in  any  action  and  places  to  be  a  promise  to  pay  the  sum 
to  recover  the  amount  of  such  wages,  does  not  specified  therein  in  lawful  money  by  the  cor- 
deny  to  corpomtions  the  equal  protection  of  poration,  company,  firm,  or  person  issuing, 
the  laws  within  the  meaning  of  this  amend-  selling,  giving,  or  delivering  the  same  to  the 
ment.  Skinner  v.  Garnett  Gold  Min.  Co.,  person  named  therein  or  to  the  holder  thereof. 
(1899)   9G  Fed.  Rep.  737.  was  held  rot  to  be  so  plainly  and  obviously  in 

violation  of  the  Constitution  as  to  justify  a 

Wages  scrip  to  be  redeemable  in  money. —  court  to  declare  it  void.    State  v.  Peel  Splint 

A  West-  Virginia,  statute  prohibiting  any  cor-  Coal  Co.,  (1802)  3d  W.  Va.  802. 

(3)  Regulating  Screening  cund  Weighing  Coal.  —  A  statute  relating  to 
weighing  and  measuring  coal  at  the  place  where  mined,  before  the  same  is 
screened,  providing  that  all  coal  mined  and  paid  for  by  weight  shall  be  weighed 
in  the  car  in  which  it  is  removed  from  the  mine,  before  it  is  screened,  and  shall 
be  paid  for  according  to  the  weight  so  ascertained,  at  such  price  per  ton  as  may 
be  agreed  on  by  such  owner  or  operator  and  the  miners  who  mined  the  same ; 
and  coal  mined  and  paid  for  by  measure  shall  be  paid  for  according  to  the 
number  of  bushels  marked  upon  each  car  in  which  it  is  removed  from  the  mine, 

,  and  before  it  is  screened,  and  the  price  paid  for  each  bushel  so  ascertained  shall 
be  such  as  may  be  agreed  on  as  aforesaid,  was  held  not  to  be  so  plainly  and 
obviously  in  violation  of  the  Constitution  as  to  justify  a  court  to  declare  it  void. 
State  v.  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802. 

(4)  Prohibiting  Employment  Agencies  Furnishing  Names  to  Take  Places 
of  Strikers.  —  A  state  Act  which  provided1  that  in  no  case  shall  a  superin- 
tendent of  any  free  employment  office  created  by  the  Act  furnish,  or  cause  to 
be  furnished,  workmen  or  other  employees  to  any  applicant  for  help;  whose 
employees  are  at  that  time  on  strike  or  locked  out,  nor  shall  any  list  of  names 
and  addresses  of  applicants  for  employment  be  shown  to  any  employer  whoee 
employees  are  on  strike  or  locked  out>  nor  shall  such  list  be  exposed  where  it  can 
be  copied  or  used  by  the  employer  whose  employees  are  on  strike  or  locked  out, 
was  held  to  be  unconstitutional. 

Mathews  v.  People,    (1903)    202  111.  389,  strike  or  lockout,  and  workmen  who  do  not 

wherein  the  court  said  that  the  statute  makes  so  apply,  and  it  also  draws  an  unwarrantr 

a  discrimination  between  different  classes  of  able  distinction  between  employers  who  may 

citizens  founded  on  no  justifiable  ground,  and  have  the  misfortune  to  be  the  victims  of  a 

is  an  attempt  to  exercise  legislative  power  in  strike  or  lockout  and  employers  who  do  not 

behalf  of  certain  classes,  and  against  other  have  such  misfortune.     That  is  to  say,  the 

classes,  whether  laborers  seeking  work  or  em-  statute  does  not  relate  to  persons  and  things 

ployers,  and  falls  under  the  condemnation  of  of  a  class,  and  to  all  employers,  but  only  to 

the   Constitution.     It  draws   an  unwarrant-  those  who  have  been  the  victims  of  strikes  or 

able  distinction  between  workmen  who  apply  lockouts, 
for  situations  to  employers  where  there  is  no 
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jl.  Regulating  Priorities —  (1)  Claims  of  Resident  Creditors. — A  state 

statute  which  subordinates  the  claims  of  private  business  corporations,  not  within 

the  jurisdiction  of  the  state,  to  the  claims  of  creditors  residing  in  the  state,  is 

not  a  denial  of  the  equal  protection  of  the  laws  secured  to  persons  within  the 

jurisdiction  of  the  state. 

Blake  17.  McClung,  (1898)  172  U.  S.  261.  country  or  countries,  and  also  over  mortgage 
See  also  Blake  f?.  McClung,  (1900)  176  U.  3.  or  judgment  creditors,  for  all  debts,  engage- 
59.  merits,   and   contracts  which  were  made41  or 

A  state  statute  which  provides  that  "  credi-  ™in8  ^  8aid.  corporation  Prions  to  the 
♦*«.  «,k^«,-,r  k^  I«„;^?»  Jl7k;~ »£^.  »*«ji  nlin8  and  registration,  of  such  valid  mort- 
fcors  who  may  be  residents  of  this^  stafe  a  hail  «|  the^  rendition  of  such  valid  judg- 

«ra™£p!^  ESS,"   does   not   deny   to  any   person  the 

£  S^™.nt  rt^'Z^i&rtFZt'  «lual  protection  of  the  laws.    Sully  v.  Amen- 

to  the  payment  of  debts  over  all  simple  con-  ^n  Nat.  Bank,  (1900)   178  U.  S.  299. 
tract  creditors,  being  residents  of  any  other  *«*■*»*  \**>™j  ^ 

i 

(2)  Judgment  Against  Corporation  Prior  Lien  to  Mortgage.  —  A  statute 
which  provides"  that  "  a  judgment  against  any  railway  corporation  for  any  in- 
jury to  person  or  property,  or  for  material  furnished,  or  work  or  labor  done 
upon  any  of  the  property  of  such  corporation,  shall  be  a  lien  within  the  county 
where  recovered  on  the1  property  of  suck  corporation,  and  such  lien  shall  be 
prior  and  superior  tx>«  the  lien  of  anjr  mortgage  or  trust  deed  provided  for  in 
this  Act,"  is  not  void  for  depriving  a  railway  company  of  the  equal  protection 
of  the  laws  in,  that  it  embarrasses,  the  corporations  in  raising  money  to  build 
railroads  while  natural  persons  labor*  under  no  such  disabilities  with  the  view 
of  facilitating  the  construction  of  railways.  Corporations  organized  for  that 
purpose  are  given  privileges  under  the  statute  not  given  to  a  natural  person. 
They  stand  upon  a  different  footing,  and  ought  not  to  complain  because  different 
laws  are  made  applicable  to  them. 

Gilchrist  t?.  Helena,  etc.,  R.  Oo.,  (1893)  58      on  the  property  of  the  company  superior  to 

Fed.  Rep.  710.  the  lien  of  any  mortgage  or  trust  deed  ex- 

a«  t«».    «4.«4.„+«  „],•!,   ««.^„;j,wi   ±u«*   «  ecnted  since  July  4,  1862,  was  held  not  to  be 

An  Iowa   statute  which  provided  that  a  uncon8titutionalJ  ^tn[  Trugt  Co.  Vm  sloaJ1 

judgment  for  any  mjury  to  any  person  or  Q    j         05  ">       °  ««• 

property  against  a  railroad  should  be  a  lien  v*oow/  w  xvw»  wu- 

(3)  Right  of  Miners  to  Priority,  of,  Lien  for  Labor.  —~  A  statute  which  pro- 
vides that  in.  all  coal  mines  in  the  state,  die  miners  and  other  persons  employed 
and  working  in:  and  about  tie  mines,,  and  the  owners  of  the  land  and  others 
interested  in  the  rental  or  royalty  of  the  coal  mined  therein,  shall  have  a  lien 
on  s^id  mines  and  all  machinery  and  fixtures  connected  therewith,  for  work  and 
labor  performed  within  two  months,  and  such  liens  shall  be  paramount  to  and 
have  priority  to  all  other  liens,  except  the  lien  of  the  state  for  taxes,  also  priority 
as  against  each  other  in  the  order  in  which  they  accrue,  and  for  labor  over  that 
for  royalty  on  coal,  is  constitutional. 

Warren  v.  Sohn,  (1887)  112  Ind.  213. 

(4)  Liens  for  Supplies  to  Corporations.  —  A  statute  which  gave  a  lien 

superior  to  deeds  of  trust,  etc,  to  parties  who  furnish  supplies  to  manufacturing 

corporations  was  held  to  be  constitutional. 

Virginia  Development  Co.  v.  Crozer  Iron  influence,  but  treats  all  alike  under  similar 
Co.,  (1893)  90  Va.  126,  the  court  saying:  conditions;  and  that  is  decisive  of  the  ques- 
**  The  statute  makes  no  discrimination  tion.  With  the  wisdom  or  unwisdom,  the 
against  any  corporation  brought  under  its      justice  or  injustice,  of  the  statute  we  have 
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nothing  to  do.  It  was  for  the  legislature  to 
say  whether  its  operation  should  extend  to 
all  persons  and  corporations,  or  to  those  cor- 


porations only  which  are  specially  mentioned; 
and  the  discretion  of  the  legislature  in  the 
matter  is  not  subject  to  judicial  interference." 


(5)  Priority  of  Building  and  Lown  Mortgages.  —  A  statute  giving  to  mort- 
gages of  mutual  building  and  loan  associations  priority  over  other  liens  upon 
the  mortgaged  premises  and  the  buildings  and  improvements  thereon,  filed 
subsequent  to  the  recording  of  the  mortgage,  is  valid. 

Julien  17.  Model  Bldg.,  etc.,  Assoc.,  (1902)   116  Wis.  79. 

Tel.  Sunday  Laws.  —  A  state  statute  providing  that  "  all  labor  on  Sunday 
is  prohibited,  excepting  the  works  of  necessity  or  charity.  In  works  of  necessity 
or  charity  is  included  whatever  is  needful  during  the  day  for  good  order,  health, 
or  comfort  of  the  community:  provided,  however,  that  keeping  open  a  barber 
shop  on  Sunday  for  the  purpose  of  cutting  hair  and  shaving  beards  shall  not 
be  deemed  a  work  of  necessity  or  charity,"  is  not  in  conflict  with  the  Federal 
Constitution.  It  cannot  be  held  that  the  classification  was  so  palpably  arbitrary 
as  to  be  invalid  in  declaring  that,  as  a  matter  of  law,  keeping  barbers'  shops 
open  on  Sunday  is  not  a  work  of  necessity  or  charity,  while  as  to  all  other  kinds 
of  labor  that  question  is  left  to  be  determined  as  one  of  fact. 

Petit  v.  Minnesota,  (1900)   177  U.  S.  160.      the  business  of  a  barber  to  be  carried  on  on 
Prohibiting   bartering. -A   statute   which      g™*^   lt  *»..■?  ****»   «*■*■  ***?* 

makes  it  a  crime  to  carry  on  the  business  of      ^^Ct^^  £ 

Kn.uA.:»»  «-,  an~,i_«-  jaJw    •aiaia  4.1^  „,._        oers  are  treated  alike,     ouch  a  statute  does  • 

bartering  cm  Sunday  does  not  folate  the  con-  fM  ^^  prohibitioil  o£  ^  Four. 

provision.       Ex     p.     Northrop,      t^th  Amendment" 

A  Louisiana  statute,  known  as  the  Sun- 
day Law,  requiring  the  closing  of  all  places 
of  business,  with  the  exception  of  certain 
designated  classes,  from  twelve  o'clock  on 
Saturday  night  until  twelve  o'clock  on  Sun- 
day night  of  each  week,  and  punishing  vio- 
lations thereof  by  criminal  penalties,  is  valid. 
State  v.  Judge,  (1887)  39  La.  Ann.  136. 
See  also  State  v.  Fernandez,  (1887)  39  La. 
Ann.  538. 


stitutional 

(1902)  41  Oregon  489. 

An  Act  of  the  state  of  New  York  which 
made  it  a  misdemeanor  to  carry  on  or  engage 
in  the  work  of  a  barter  on  the  first  day  of 
the  week,  except  in  the  city  of  New  York 
or  the  village  of  Saratoga,  where  such  work 
may  be  performed  in  the  forenoon  of  such 
day,  was  held  to  be  constitutional.  People 
v.  Sheriff,  (Supm.  Ct.  Spec.  T.  1895)  13 
Misc.  (N.  Y.)  587,  the  court  saying:  "  It  will 
be  observed  that  so  far  as  the  statute  permits 


ll.  Game  and  Fish  Laws  (see  also  Prohibiting  Fishing  by  Chinese 
Aliens,  supra,  p.  571)  —  (1)  Regulating  Hunting  and  Selling  Game.  —  A  stat- 
ute which  provides  that  "every  person  who  buys,  sells,  offers,  or  exposes 
for  sale,  barter,  or  trade,  any  quail  *  *  *  is  guilty  of  a  misdemeanor," 
is  constitutional.  • 


Ex  p.  Kenneke,  (1002)  136  Cal.  527.  In 
this  case  it  was  said:  "There  is  no  arbi- 
trary discrimination  in  the  law  which  would 
make  it  obnoxious  to  the  Fourteenth  Amend- 
ment or  to  any  provision  of  our  state  constitu- 
tion;  there  is  no  discrimination  in  it 
whatever.  Under  the  law  all  persons  have 
the  same  right  to  kill  quail  within  certain 
limitations,  and  it  provides  that  *  every  per- 
son who  buys,  sells/  etc.,  any«  quail,  shall  be 
guilty,  and  does  not  give  to  any  person  the 
right  to  so  buy  or  sell." 

The  provision  of  the  Illinois  Game  Law  of 
1899  which  enacted  that  the  purchaser  of 
seized  game  is  entitled  to  a  certificate  of  pur- 
chase from  the  constable,  giving  him  the  legal 


title  to  game  sold,  does  not  render  the  Act 
contrary  to  the  constitutional  provision. 
Meul  v.  People,  (1902)-  198  111.  258.  the  court 
saying:  "All  persons  are  alike  free  to  at- 
tend the  sale  and  to  become  bidders  and  to 
acquire  the  right  to  be  enjoyed  by  the  suc- 
cessful bidder  at  the  sale.  No  discrimination 
is  exercised  and  no  privilege  arbitrarily  be- 
stowed on  one  citizen  which  is  denied  another; 
that  is  to  say,  every  citizen  may  become  a  pur 
chaser,  and  every  purchaser  possesses  equal 
rights  in  that  which  he  has  bought.  The 
fact  that' persons  who  might  have  become  pur 
chasers  but  did  not  do  so  do  not  acquire  the 
rights  which  purchasers  may  enjoy  under  the 
Act,  has  no  effect  to  bring  the  Act  within 
the  condemnation  of  the  amendment,  for  no 
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one  is  thereby  denied   the  equal   protection       shoot,  hunt,  fish,  or  trap  at  any  season  of  the 
of  the  law."  year,  was  held  to  be  unconstitutional  in  so 

far  as  it  prohibited  a  nonresident  owner  of 
A  statute  of  Arkansas  which  provided  that      land  situated  in  the  state  from  enjoying  tiie 
it  shall  be  unlawful  for  any  person  who  is      same  property  rights  as  residents.     State  v. 
a  nonresident  of  the  state  of  Arkansas  to      Mallory,  (Ark.  1904)  83  S.  W.  Rep.  955. 

(2)  Regulating  Catching  Fish.  —  Where-the  manner  and  times  of  catching 
fish  are  regulated  by  a  statute,  the  statute  is  not  unconstitutional  as  class  legisla- 
tion because  the  regulations  are  different  for  different  waters,  or  because  there 
are  certain  regulations  applicable  to  particular  localities  or  waters  only,  or 
because  certain  waters  are  exempted  from  all  regulation. 

Bittenhaus  v.  Johnston,    (1896)    92   Wis.  See  infra,  Statutes  and  Ordinances  Directed 

588.  against    Chinese  —  Prohibiting    Fishing    by 

Chinese  Aliens,  p.  571. 

(3)  Requiring  License  Fee  of  Nonresidents.  —  A  state  statute  regulating 
the  manner  and  seasons  in  which  hunting  and  fishing  should  be  pursued  in 
the  state,  in  which  the  privileges  of  residents  of  that  state  were  distinguished 
from  those  of  nonresidents,  in  that  the  latter  were  required  to  pay  a  license 
fee  of  ten  dollars,  which  license  fee  was  not  required  of  residents,  is  not  a  denial 
of  the  equal  protection  of  the  laws,  as  applied  to  the  case  of  a  nonresident  who 
is  a  stockholder  in  a  domestic  corporation  owning  land  in  the  state  under  a 
charter  authorizing  the  corporation  to  acquire  and  own  real  estate  within  the 
state,  and  to  use  the  same  as  a  game  and  fish  preserve. 

In  re  Eberle,  (1899)  98  Fed.  Rep.  295. 

ml.  Heqttlattnq  Taking  of  Ice  from  Public  Waters. 

The  right  to  take  ice  from  public  waters  cept  by  those  permitted  to  do  so  by  a  license 
within  a  state  being  a  possession  of  all  the  issued  by  the  secretary  of  state  in  the  manner 
people  thereof,  a  law  which  prohibits  the  prescribed,  violates  this  clause.  Rossmiller 
cutting  of  ice  from  any  meandered  lake  of  v.  State,  (1902)  114  Wis.  170. 
the  state,  for  shipment  out  of  the  state,  ex- 
Til.  Regulating  Peactice  of  Medicine —  (1)  In  General.  —  A  statute 
making  it  indictable  to  practice  medicine  and  surgery  without  an  examination 
by  the  state  board  of  medical  examiners  and  a  license  therefrom,  which  was 
made  prospective  so  as  to  apply  only  to  those  who  should  begin  the  practice  of 
medicine  and  surgery  thereafter,  is  valid,  as  it  applies  equally  to  all  persons 
in  the  same  class,  and  ordinarily  the  legislature  is  the  sole  judge  of  the  classifi- 
cation. 

State  v.  Call,  (1897)  121  N.  Car.  646.    See  "An  Act  to  regulate  the  practice  of  medicine 

also  People  v.  Phippin,   (1888)   70  Mich.  6;  and  surgery,"  which  exempts  "a  physician  or 

State  v.  Carey,    (1892)   4  Wash.  424;   State  surgeon  who  is  called  from  another  state  to 

v.  Currens,  (1901)   111  Wis.  433.  treat  a  particular  case,   and  who  does  not 

.  otherwise  practice  in  this  state,"  was  held 

Exempting  physician  called  from  another  to    be    constitutional.      State   v.    Bohemier, 

state.  —  The  Act  of  Maine  of  1895,  entitled  (1902)  96  Me.  257. 

As  Affecting  Christian  Scientists.  —  A  statute  regulating  the  practice  of  medicine 
in  the  state,  which  exacts  reasonable  qualifications,  and  excludes  no  one  pos- 
sessing them,  is  not  void  as  discriminating  against  Christian  Scientists  in  that 
it  prescribes  that  any  one  possessing  certain  qualifications  may  practice  oste- 
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opathy,  and  does  not  make  especial  provision  for  those  who*  wish  to  practice 
Christian  Science. 

State  v.  Marble,  (1905)  72  Ohio  St.  21. 

As  Affecting  a  Magnetic  Healer. —  A  statute  regulating  the  practice  of  medicine 
does  not  deny  a  magnetic  healer  the  equal  protection  of  the  laws  in  exempting 
physicians  and  surgeons  legally  qualified  to  practice  in  the  state  in  which 
they  reside,  when  in  consultation  with  a  legal  practitioner  of  the  enacting  state; 
or  physicians  and  surgeons  residing  on  the  border  of  a  neighboring  state,  and 
authorized  to  practice  under  the  laws  thereof,  whose  practice  extends  into  the 
limits  of  the  enacting  state;  or  opticians  and  practitioners  of  osteopathy. 

Parks  v.  State,  (1902)   159  Ind.  212. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases.  —  A  municipal 
ordinance  providing  that  "  every  physici'an,  or  person  acting  as  such,  who  shall 
have  any  patient  within  the  limits  of  said  city  sick  with  smallpox  or  varioloid 
or  dther  infectious  or  pestilential  disease,  shall  forthwith  report  the  fact  to 
the  mayor,  or  to  the  clerk  of  the  board,  of  health,  together  with  the  name  of 
such  patient  and  the  street  and  number  of  the  house  where  such  patient  is 
treated ;  and  in  default  of  so  doing  shall  forfeit  and  pay  not  exceeding  fifty 
dollars  for  each  and  every  siich  offense,"  is  not  invalid  as  putting  upon  physi- 
cians, as  a  class,  a  publicburden. 

State  v.  Wordin,  (1888)  56  Conn.  224. 

ol.  Sundry  Matters  CowcEfcNitfG  Alleged  Discriminations  —  (1)  Ex- 
clusion of  Uni^accintUed  Children  from  Public  Schools.  —  Where  a  school  com- 
mittee, under  authority  of  law,  passed  a  vote  which  excluded  from  the  public 
schools  children  who  had  not  been  properly  vaccinated,  it  was  held  that  the 
law  did  not  violate  the  constitutional  provision. 

Bissell  t\  Davison,   ( 1894)   65  Conn.  183,  the  question  what  terms,  conditions,  and  re- 

wherein  the  court  said:     "  The  duty  of  pro-  strictions  will  best  subserve  the  end  sought  in 

viding    for    the    education    of    the    children  the  establishment  and  maintenance  of  public 

within  its  limits,  through  the  support  and  schools  is  a  question  solely  for  the  kgisla- 

maintenance   of   public   schools,   has   always  ture,  and  not  for  the  courts." 
been  regarded  in  this  state  in  the  light  t>f  a 

governmental  duty  resting  upon  the  sovereign  The  legislature  has  a  right  to  impose  any 

state.    It  is  a  duty  not  imposed  by  constitu-  reasonable  regulation,  provided  that  it  will 

tional   provision,  but   has   always  been   as-  operate  equally  upon  all  persona  in  the  same 

sumed  by  the  state,  not  only  because  the  edu-  class  and  under  the  same  conditions,  in  refer- 

cation  of  youth  is  a  matter  of  great  public  ence  to  attending  the  public  schools.    A  law 

utility,   but  also  and  chiefly  because   it   is  of  New  York  which  prohibited  the  attendance 

one  of  great  public  necessity  for  the  protec-  of  children  in  the  public  schools  without  first 

tion  and  welfare  of  the  state  itself.     In  the  having  been  vaccinated,  was  held   to  be  a 

performance  of  this  duty,  the  state  maintains  proper  exercise  of  the  police  power,  and  there* 

and   supports,   at   great   expense,    and   with  fore    constitutional.      Viemeister    t?.    White, 

an   ever   watchful   solicitude,    public   schools  (1903)    88    N.    Y.    App.    Div.    44,   <Lflirmed, 

throughout  its  territory,  and  secures  to  its  <1904)    179   N*   Y.  £35,   the   court   sayhtf: 

youth    the   privilege   of   attendance  therein.  "  When  the  law  operates  equally  upon  all; 

This  is  a  privilege  or  advantage  rather  than  when  the  rule  of  conduct  is  uniform  through- 

a  right  in  the  strict  technical  sense  of  the  out  the  state,  affecting  alike  the  legislator, 

term.    This  privilege  is  granted  and  is  to  be  his  family,  his  neighbors,  and   friends,  the 

enjoyed  upon  such  terms  and  under  such  rea-  presumption  lying  at  the  foundation  of  repre- 

sonabte  conditions  and  restrictions  as  the  law-  sentative  government  is  that  the  legislature 

making  power,  within  constitutional  limits,  will  act  wisely  and  in  the  interest  of  all  of 

may  see  fit  to  impose ;  and  within  those  limits  the  people." 
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(2)  Compensation  for  Injuries  on  Cliange  in  Grade  of  Streets.  —  The  con- 
stitutional provision  is  violated,  when  the  charter  of  the  city  of  Milwaukee  pro- 
vides that  where  any  street  has  been  graded  and  the  grade  established,  any  lot 
owner  injured  by  a  subsequent  alteration  shall  be  entitled  to  compensation, 
by  a  law  of  Wisconsin,  entitled  "  An  Act  to  authorize  the  city  of  Milwaukee 
to  change  the  grade  of  streets,"  which  empowers  the  alteration  of  grades 
established  within  a  certain  district,  imposing  a  certain  number  of  obligations, 
without  compensation  being  provided  for  consequential  injuries. 

Anderton   v.   Milwaukee,    (1892)    82   Wis.  impaired  as  to  all  other  lot  owners  in  the 

279,  the  court  saying:     "  If  the  legislature  city,  then  the  legislature  has  the  same  power 

had  power  thus  to  take  away  from  the  lot  as  to  the  lot  owners  in  a  single  block,  or 

owners  in  forty-nine  particular  blocks  of  the  even   as  to  the  owner  of  a  single  lot  in   a 

city  such  rights  of  property  so  permanently  block.    It  is  one  of  the  purposes  of  American 

secured  to  them  by  the  charter,  and  at  the  constitutional  law  to  prevent  all  such  special 

same  time  leave  such  chartered   rights  un-  class  legislation." 

(3)  Prohibiting  Public  Speaking  on  Public  Grounds.  —  Kules  adopted  for 
the  government  of  a  public  park  prohibiting  the  making  of  orations  therein, 
-which  rules  were  enacted  under  authority  to  govern  and  regulate  any  park 
laid  out  under  the  statute,  and  to  make  rules  for  the  use  and  government  thereof, 
and  for  breaches  of  such  rules  to  prescribe  penalties,  are  not  contrary  to  the 
constitutional  provision. 

Com.  v.  Abrahams,  (1892)   156  Mass.  57. 

(4)  Requiring  Labor  for  Repair  of  Public  Highways.  —  Statuses  and  ordi- 
nances requiring  two  days'  work  on  the  streets  of  cities  from  each  male  person 
between  twenty-one  and  forty-five  years  of  age,  or  three  dollars  in  lieu  thereof, 
are  not  unconstitutional  or  void  because  the  work  or  the  payment  of  the 
money  is  imposed  on  only  a  class  of  persons  and  not  on  all  persons. 

State  v.  Topeka,  (1886)  36  Kan.  76. 

(5)  Liability  of  County  for  Injuries  from  Defects  in  Highways.  —  A  stat- 
ute which  provides  that  any  person  who  shall  receive  bodily  injury  or  damage 
to  his  person  or  property  through  a  defect  in  the  repair  of  a  highway,  causeway, 
or  bridge,  may  recover,  in  an  action  against  the  county,  the  amount  of  damages 
fixed  by  the  finding  of  the  jury,  does  not  conflict  with  this  clause  of  the  Con- 
stitution. 

Blum  v.  Richland  County,  (1892)  38  S.  Car.  291,  citing  McCandlesa  v.  Richmond,  etc., 
R.  Co.,  (1892)  38  S.  Car.  104. 

(6)  Findings  of  Facts  by  State  Officers.  —  Findings  of  fact  by  a  state  offi- 
cer, whose  duty  it  is  to  attend  to  the  enforcement  of  all  the  laws  against  fraud 
and  adulteration  or  impurities  in  food,  drink,  or  drugs,  do  not  in  themselves 
constitute  a  denial  of  the  equal  protection  of  the  law. 

Arbuckle  v.  Blackburn,  (1903)  191  U.  S.  414. 

• 

(7)  Prohibiting  Certain  Forms  of  Gambling  —  fa)  Salei  on  Margin  *r  for  Future 
Delivery.  —  A  state  constitution  declaring  void  all  contracts  for  the  sales  of 
shares  of  the  capital  stock  of  any  corporation  or  association  on  margin,  or  to 
be  delivered  at  a  future  day,  does  not  deprive  persons  of  the  equal  protection  of 
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the  law  in  discriminating  against  property  of  that  class,  while  other  familiar 

objects  of  speculation,  such  as  cotton  or  grain,  are  not  touched. 

Otis   v.   Parker,    (1903)     187    U. '&    608,       of  business.     Stater.  McGinnis,   (1905)    138 
laming  (1900)    130  Cal.  322.  N.  Car.  724;    State  t>.  Gatewood,    (N.   Car. 

Dealing    in    futures.  —  The    constitutional  1906)  61  S'  K  ^P-.53- 

provision  is  not  violated  by  a  North  Carolina  Prohibiting    grain    options.  —  An    Act    of 

statute  which   prohibits   dealing  in   futures  Illinois  which  makes  grain  option  contracts 

where  there  is  no  intention  of  delivery,  be-  gambling  contracts,  and   a  criminal  offense, 

cause  the  Act  does  not  apply  to  persons,  cor-  was  held  to  be  a  constitutional  regulation, 

porations,  etc.,  purchasing  or  selling  neoes-  Booth  v.  People,  (1900)  186  111.  43. 
sary  commodities  required  in  the  usual  course 

(b)  Book-making  and  Fool-soiling. —  A  statute  which  provides  that  every  one  shall 
be  guilty  of  a  misdemeanor  who  keeps  rooms  for  book-making  and  pool-selling, 
upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or  power  of  endurance  of 
man  or  beast,  which  is  to  take  place  beyond  the  limits  of  the  state,  or  who 
makes  books  or  sells  pools  on  such  events,  or  who  makes  books  or  sells  pools 
on  the  result  of  any  political  nomination,  appointment,  or  election  wherever 
made  or  held,  or  who  makes  books  or  sells  pools  to  minors  on  such  events,  does 
not  deny  the  equal  protection  of  the  laws. 
State  v.  Burgdoerfer,  (1801)  107  Mo.  34. 

(8)  Mechanics  Lien  Law.  —  A  statute  which  gave  a  lien  to  subcontractors 
to  the  amount  of  their  claims  for  labor  and  material  without  regard  to  the 
price  of  the  contract  and  the  sum  due  from  the  owners  to  the  principal  con- 
tractor, but  enacted  that  the  principal  contractor  should  defend  suits  to  enforce 
such  lien,  and  authorized  a  remedy  on  the  part  of  the  owner  against  him,  was 
held  to  be  constitutional. 

Mallory  v.  La  Crosse  Abattoir  Co.,  (1801)  80  Wis.  170.  See  also  Barrett  v.  Millikan, 
(1001)   156  Ind.  510. 

(9)  Exempting  Wages  from  Process.  —  A  statute  subjects  any  person  to 
fine  and  imprisonment  who  sends  out  of  the  state,  etc.,  any  note,  etc,  account, 
etc,  for  the  purpose  of  instituting  any  suit  thereon  in  a  foreign  jurisdiction 
against  a  resident  of  the  state,  for  the  purpose  of  having  execution,  attach- 
ment, garnishment,  etc.,  issued  in  such  suit,  or  upon  a  judgment  rendered  in 
such  suit,  against  the  wages  of  a  resident  of  the  state,  and  having  such  process 
served  upon  any  corporation  subject  to  the  processes  of  the  courts  of  the  state, 
which  is  indebted  to  a  resident  of  the  state  for  wages.  In  separating  wage 
earners  from  other  classes,  the  law  denies  to  the  creditors  of  such  persons  the 
equal  protection  of  the  laws  enjoyed  by  creditors  of  other  classes. 

In  re  Flukes,  (1900)   157  Mo.  127. 

(10)  Exempting  Certain  Negotiable  Paper  from  Attachment.  —  A  statute* 

provides  generally  that  negotiable  paper  may  be  attached  by  trustee  'process 

before  notice  of  transfer.     It  provides  further,  however,  that  negotiable  paper 

actually  transferred  to  a  bank  in  the  state  before  due  shall  be  exempt  from 

such  attachment    This  leaves  paper  transferred  to  a  bank  without  the  state  to 

be  governed  by  the  general  provision.     Such  a  statute  does  not  violate  this 

constitutional  provision. 

Hawley  v.  Hurd,  (1900)  72  Vt.  122. 
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(11)  Prohibiting  Tenant  Leaving  During  Term.  —  A  statute  which  makes 
it  a  penal  offense,  where  a  person,  who  has  "  contracted  in  writing  to  labor 
for  or  serve  another  for  any  given  time,  or  any  person  who  has  by  written  con- 
tract leased  or  rented  land  from  another  for  any  specified  time,  or  any  person 
who  has  contracted  in  writing  with  the  party  furnishing  lands,  or  the  lands 
and  teams  to  cultivate  it,  either  to  furnish  the  labor,  or  the  labor  and  teams, 
to  cultivate  the  lands,"  afterwards,  without  the  consent  of  the  other  party,  and 
without  sufficient  excuse,  to  be  adjudged  by  the  court,  "  shall  leave  such  other 
party  or  abandon  said  contract,  or  leave  or  abandon  the  leased  premises  or 
land  as  aforesaid,"  and  take  employment  of  a  similar  nature  from  another 
person,  without  first  giving  him  notice  of  the  prior  contract,  was  held  to  be 
unconstitutional.  "  It  is  unjust  discrimination  against  a  class,  and  the  denial 
of  '  the  equal  protection  of  the  law '  to  laborers,  and  renters  who  contract  to 
cultivate  crops.  It  attaches  consequences  to  the  breaches  of  their  contract 
obligations,  and  erects  barriers  to  their  right  to  pursue  their  usual  callings, 
which  are  raised  up  by  law  against  no  other  class  of  men  under  like  circum- 
stances." 

Charge  to  grand  jury  in  Peonage  Cases,  (1903)  123  Fed.  Rep.  691. 

(12)  Regulation  of  Business  of  Homestead  Associations.  —  A  statute  regu* 
lating  the  business  of  homestead  associations,  and  declaring  that  transactions 
with  them  purporting  to  be  sales  shall  be  so  considered,  which  is  applicable  to 
all  persons  who  may  choose  to  form  such  associations,  or  engage  in  such  trans- 
actions with  them,  does  not  deny  to  any  person  the  equal  protection  of  the  lawB. 

American  Homestead  Co.  v.  Karstendiek,  (1903)  111  La.  884. 

(13)  Registration  of  Certain  Classes  of  Pogs.  —  Regulations  may  be  passed 
restricting  or  prohibiting  the  running  at  large  of  dogs  in  cities,  and  the  owners 
may  be  required  to  register  the  same.  Dogs  in  cities  may  be  classified,  and  the 
owners  thereof  may  be  required  to  register  all  the  dogs  of  one  class  and  not 
the  dogs  of  another  class,  and  to  pay  a  greater  registration  fee  for  the  dogs 
of  one  class  than  for  those  of  another  class;  and  such  owners  may  also  be  re- 
quired to  put  collars  around  the  necks  of  their  dogs,  and  any  dog  found  running 
at  large  in  a  city  in  violation  of  the  statutes  or  ordinances  may  be  summarily 
destroyed.  Such  regulations  are  constitutional,  and  deny  to  no  one  the  equal 
protection  of  the  laws. 

State  v.  Topeka,  (1886)  36  Kan.  76. 

(14)  Prohibiting  Using  Unregistered  Docked  Horses.  —  A  statute  pro- 
viding that  "  it  shall  be  unlawful  for  any  person  or  persons  to  dock  the  tail  of 
any  horse,  within  the  state  of  Colorado,  or  to  procure  the  same  to  be  docked, 
or  to  import  or  bring  into  this  state  any  docked  horse  or  horses,  or  to  drive, 
work,  use,  race,  or  deal  in  any  unregistered  docked  horse  or  horses  within  the 
state  of  Colorado,"  and  requiring  the  registration  of  horses  docked  at  the  time 
of  the  adoption  of  the  statute,  by  operating  upon  that  class  of  persons  who  use 
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unregistered  docked  horses,  does  not  deny  to  any  person  the  equal  protection 
of  the  laws. 

Bland  v.  People,  (1904)  32  Colo.  332. 

(15)  Requiring  Use  of  Particular  Petroleum  Lamp.  —  A  state  statute 
provides  that  "  if  any  person  sell  or  offer  for  sale  or  use  any  product  of 
petroleum  for  illuminating  purposes  which  will  emit  a  combustible  vapor  at 
a  temperature  of  not  less  than  one  hundred  and  five  degrees  standard  Fahren- 
heit thermometer,  closed  test>  except  that  the  gas  or  vapor  thereof  shall  be  gen- 
erated in  closed  reservoirs  outside  the  building  to  be  lighted  thereby,  and 
except  the  lighter  products  of  petroleum  when  used  in  the  Welsbach  hydro- 
carbon incandescent  lamp,  he  shall  be  punished."  It  was  held  that  the  statute 
was  invalid,  as  it  appeared  that  there  were  other  lamps  operated  on  the  same 
general  principle  as  the  Welsbach,  that  they  were  equally  safe,  and  that  they 
secured  the  same  results. 

State  v.  Santee,  (1900)  111  Iowa  2. 

pi.  State  Taxation  —  (1)  Equality — (a)  la  General. —  \a  respect  of  taxa- 
tion this  amendment  was  not  intended  to  compel  a  state  to  adopt  an  iron 
rule  of  equality;  to  prevent  the  classification  of  property  for  taxation  at 
different  rates ;  or  to  prohibit  legislation  in  that  regard,  special  either  in  the 
extent  to  which  it  operates  or  the  objects  sought  to  be  obtained  by  it  It  is 
enough  that  there  is  no  discrimination  in  favor  of  one  as  against  another  of 
the  same  class. 

Giozza  v.  Tiernan,  (1893)  148  U.  8.  662.  (1877)  96  U.  S.  97,  105),  has  been  fully  eon- 
See  also  Kersey  v.  Terre  Haute,  (1903)  161  finned  by  the  logic  of  recent  decisions.  State 
Ind.  471.  .  *•  Travelers  Ins.  Co.,    (1900)   73  Conn.  255, 

TT  ..       .x       .  .       *.       r        ,,     ,  ;„      affirmed  (1902)   185  U.  S.  364. 

Uniformity  of  taxation  for  all  classes  in      ^'  *         ' 

the  state  is  not  a  right  or  privilege  guaran-  That  a  tax  statute,  or  the  tax  laid  under  a 

teed  by  the  Constitution  of  the  United  Sfctes  statute,  is  in  violation  of  the  constitution  of 

or  any  of  its  amendments.    On  the  contrary,  the  state,  is  not*of  itself  necessarily  sufficient 

it  is  the  settled  rule  of  the  national  courts,  to  constitute  a  violation  of  the  Fourteenth 

that    each    state    possesses    the    undoubted  Amendment;   but  when,   in  addition  to  the 

power,  in  the  absence  of  any  limitation  con-  violation  of  the  state  constitution,  the  statute 

tained  in  its  own  organic  Act,  to  determite  results  in  an  arbitrary  and  oppressive  dis- 

for  itself  the  manner  and  mode  of  taxation,  crimination   in   regard  to  a   large  class  of 

as  well  as  the  manner  of  the  assessment  of  citizens,  or  a  large  species  of  property,  it  is 

its  valuation,   without  violating  any  provi-  8UCh  ciasg  legislation  and  such  denial  of  the 

■ion  of  the  National  Constitution  if  it  fails  equai  protection  of  the  laws  as  renders  it 

to  provide  for  a  uniform  taxation  for  dif-  obnoxious    to    the    Fourteenth    Amendment, 

ferent  classes  of  property.     6t  Louis,  etc.,  And  the  state  constitution  is  important  in  de- 

R.  Co.  V.  Davis,  (1904)  132  Fed.  Rep.  633.  termining  what  the  rights  of  the  citizen  are, 
State   constitutional   rule   of    equality.—    '  and  whether  equal  protection  of  the  law  is 

Whatever  extension  may  properly  be  given  to  being  denied     Nashville,  ete    R.  Co.  v.  Tay- 

the  provision  of  the  Constitution  which  for-  lor,  (1898)  86  Fed,  Rep.  186. 

bids  the  denial  by  a  state  to  any  person  or  A  denial  of  ^^  constitutional  guaranties 

selected  number  of  persons  within  its juris-  of          u                  ^          d             f 

diction,  of  equal  protection  in  the  enjoyment  h  ,f  be  ^  according  to  its  value  would 

of  these  civil   rights  F^«*by: ******  seem  to  be  equally  a  deprivation  of  a  right 

mental  law  tx>  all  citizens,  it  catoot  cover  the  gecured  b     ^  ^mendmv^    Raj,^,  &., 

SEScS^  £t  ^  *f  ^^  <1897> 85Fed- 

The  broad  dictum  of  the  United  States  court,  p* 

speaking  by  Mr.  Justice  Miller,  that  while  An  attempt  to  make  a  railroad  company 

state   constitutions   may  contain    provisions  pay  on  a  one  hundred  per  cent,  valuation 

against  unequal  taxation,  "  the  Federal  Con-  when  the  bulk  of  the  taxpayers  pay  on  not 

stitution  imposes  no  restraints  on  the  states  exceeding  an  eighty  per  cent,  valuation,  was 

in  that  regard"  (Davidson  v.  New  Orleans,  considered  sufficient  to  require  that  the  court 
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should  intervene.     "  Particularly  is  this  so  and  the  personalty  of  individuals  not  subject 

when  it  is  considered  that  there  is  a   pos-  to  equalization   largely  escapes  taxation   at 

sibility,  at  least*  that  the  valuation  of  its  all."      Louisville,    etc,    R.    Co.    v.    Coulter, 

intangible  property  may  include  the  skill  and  (1903)  131  Fed.  Rep.  312. 
efficiency  with  which  its  affairs  are  managed. 

Taxing  tho  Face  Vain©  of  Corporate  Beeorities  does  not  violate  this  amendment 

Bell's  Gap  R.  Co.  v.  Pennsylvania,  (1890)  134  U.  8.  238.  See  also  Jennings  t?.  Coal 
Ridge  Imp.,  etc.,  Co.,  (1893)  147  U.  8.  147. 

(b)  Power  of  Classification.  —  This  provision  does  not  prevent  the  classification  of 

property  for  taxation  —  subjecting  one  kind  of  property  to  a  different  rate; 

distinguishing  between  franchises,  licenses,  and  privileges,  and  visible  and 

tangible  property,  and' between  real  and  personal  property. 

Home  Ins.  Co.  v.  New  York,   (1890)    134       requirement    Fraser  v.  McConway,  etc,  Co., 
U.  S.  606>  (1897)  82  Fed.  Rep.  268. 

The  provision  in  the  Fourteenth  Amend-  The  constitutional  provision  is  not  violated 

ment  that  no  state  shall  deny  to  any  person  by  a  classification  of  subjects  liable  to  or 

within  its  jurisdiction   the  equal   protection  exempted  from  taxation,  provided  the  classifl- 

of  the  laws  was  not  intended  to  prevent  a  cation  ^  founded  on  differences  real  in  their 

stne  from  adjusting  its  system  of  taxation  nature  and  there  is  afforded  rational  ground 

in  all  proper  and  reasonable  ways.    It  may,  0f  distinction,  and  the  amount  of  the  exemp- 

lf  it  chooses,  exempt  certain  classes  of  prop-  tion  is  reasonable.     Black  v.  State,    (1902) 

erty    from    any    taxation    at    all,    such    as  n$  \yi8.  205. 
churches,    libraries,    and    the    property    of 

charitable  institutions.     It  may  impose  dif-  Impartial   application   to   ail   constituents 

ferent   specific   taxes   upon   different   trades  of  each  class.  —  The  rule  of  equality  in  respect 

and  professions,  and  may  vary  the  rates  of  to  taxation  only  requires  the  same  means  and 

excise  upon  various  products;  it  may  tax  real  methods  to  be  applied  impartially  to  all  the 

estate  and  personal  property  in  a  different  constituents  of  each  class.    St.  Louis,  etc.,  R. 

manner;   it  may  tax  visible  property  only,  Co.  v.  Davis,  (1904)   132  Fed.  Rep.  634. 

and  not  tax  securities  for  payment  of  money:  -.*,,-.. 

it  may  allow  deductions  for  indebtedness,  or  Taxation  of  foreign  insurance  companies, 

not  allow  them.     All  such  regulations,  anct  — A  statute  which  taxes  foreign  insurance 

those  of  like  character,  so  long  as  they  pro-  companies  at  a  certain  per  cent,  is  constitu- 

ceed  within   reasonable   limits   and   general  tional,  notwithstanding  a  different  rate  is  lm- 

usage,  are  within  the  discretion  of  the  state  P08*1   uPon  ^om^tic    companies.   .Com.    v. 

legislature,    or   the  people  of   the  state   in  Germania  L.  Ins.  Co.,  (1876)  11  Phila.  (Pa.) 

framing  their  constitution.    Bell's  Gap  R.  Co.  553,  33  Leg.  Int.  (Pa.)  169. 

t>.  Pennsylvania,  (1890)   134  U.  S.  237.  ^  ^^   ^  wnich  operateg  uniformly 

Must    have    reasonable    basis.  —  A    valid  throughout  the  state,  and  bears  equally  upon 

classification   for  the  purposes   of   taxation  all  persons  standing  in  the  same  category, 

must  have  a  just  and  reasonable  basis,  and  a  does  not  deprive  any  of  the  equal  protection 

statute  which  in  effect  imposes  a  tax  on  adult  of  the  laws.     State  v.  Guilbert,    (1904)    70 

aliens  employed  within  the  state  lacks  that  Ohio  St.  229. 

(2)  Retroactive  Taxation  of  Certain  Property.  —  There  is  nothing  in  the 
Federal  Constitution  which  forbids  a  state  to  reach  backward  and  collect  taxes 
from  certain  kinds  of  property  which  were  not  at  the  time  collected  through 
lack  of  statutory  provisions  therefor,  or  in  consequence  of  a  misunderstanding 
as  to  the  law,  or  from  neglect  of  administrative  officials,  without  also  making 
provision  for  collecting  the  taxes  for  the  same  years  on  other  property. 

Florida  Cent.,   etc.,   R.   Co.   v.   Reynolds,  being  no  provision  made  for  an  appeal  from 

(1902)  183  U.  S.  474.  the  decision  of  the  commissioners,  was  held 

to  be  constitutional.     Yazoo,  etc.,  R.  Co.  V. 

A  Mississippi  statute  which  provided  for  Adams,   (1900)   77  Miss.  764,  the  court  say- 

the    assessment   by    railroad    commissioners  ing:     "All  railroad  property  is  dealt  with 

of  the  property  of  railroads  for  back  taxes,  alike.     There  is  no  discrimination  between 

which  commissioners  were  not  authorized  to  railroads."  Affirmed  on  other  grounds,  ( 1901 ) 

assess   property  of   other  kinds,   and   there  180  U.  S.  26. 

(8)  Diserinwnatimg    Between    Residents  and  Nonresidents  —  (a)  tfotio*  to 
Residents  and  Konrealdents^  —  A  statute  relating  to  proceedings  to  enforce  the  ool- 
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lection  of  taxes  due  on  land,  which  requires  twenty  days*  notice  to  be  given  to 
a  resident  while  four  weeks'  notice  is  required  to  be  given  to  a  nonresident, 
does  not  discriminate  against  nonresidents. 
Johnson  v.  Hunter,  (1904)   127  Fed.  Rep.  222. 

(b)  Exempting  Beaident  Brewer*.  —  A  municipal  ordinance,  which,  as  construed, 
exempts  brewers  manufacturing  jvithin  the  city  from  payment  of  a  license  while 
imposing  a  tax  upon  nonresidents,  is  not  void  for  discrimination. 

Duluth  Brewing,  etc.,  Co.  v.  Superior,  (G.  C.  A.  1903)  123  Fed.  Rep.  357. 

(o)  Exempting  Nonresident*  from  Tax  oa  Ye)Uolee.  —  An  ordinance  which  imposes  0 
tax  on  vehicles  is  not  void  because  of  a  failure  to  provide  for  the  taxation  of  all 
vehicles  belonging  to  nonresidents  who  habitually  U9e  the  streets. 

Kersey  v.  Terre  Haute,    (1903)    161   Ind.  aeems  to  have  been  an  attempt,  in  the  ordi- 

471,  the  court  saying:     "Nonresidents,  as  a  nance  under  consideration,  to  subject  certain 

class,   it  may  be  presumed,  use  the  streets  vehicles  of  nonresidents  to  a  tax,  and  as  to 

of  the  city   less  than  residents;    some  non-  the    untaxed    vehicles    of    nonresidents,    we 

residents   use  such    streets   much   less   than  think  that  the  difficulty  of  classifying  them 

other  nonresidents,  and  the  extent  of  the  user  on  a  reasonably  just  and  e^ual  basis  afforded 

of  such  streets  by  nonresidents  must,  in  the  a  sufficient  reason,  in  the  discretion  of  the 

nature  of   things,  be  ever  varying.     There  council,  for  the  omission  complained  of." 

(4)  Discriminating  Between  Refiners  of  Own  Production  and  General 
Refiners.  —  A  state  constitution  which  classifies  refiners  of  sugar,  for  the  pm* 
pose  of  taxation,  into  those  who  refine  the  production  of  their  own  plantations 
and  those  who  engage  in  the  general  refining  business  and  refine  sugars  pur- 
chased by  themselves  or  put  in  their  hands  by  others  for  that  purpose,  imposing 
a  tax  on  the  latter  class,  does  not  deny  to  persons  or  corporations  engaged  in 
the  general  refining  business  the  equal  protection  of  the  laws. 

American  Sugar  Refining  Go.  v.  Louisiana,  (1900)  179  U.  8.  06,  terming  (1899)  51 
La*.  Ann.  562. 

(5)  Discriminating  Between  Warehouses  On  and  Off  Railroads.  —  A  state 

statute  requiring  a  license  from  the  owners  of  elevators  and  warehouses  situated 

on  the  right  of  way  of  a  railroad  at  one  of  its  stations  or  sidings,  other  than 

at  terminal  points,  does  not  deny  the  equal  protection  of  the  laws  by  reason  of 

its  nonapplication  to  those  who  own  or  operate  elevators  not  situate  on  the  right 

of  way  of  a  railroad. 

W.  W.  Cargill  Co.  v.  Minnesota,  (1901)  180  U.  S.  468,  affirming  State  t?.  W.  W.  Carglll 
Co.,  (1899)  77  Minn.  223. 

(6)  Method  of  Assessment  and  Collection  —  (a)  As  Between  mesideat  aad  Vesieet- 
teat  Stockholders.  —  State  legislation  in  respect  to  the  taxation1  of  shares  of  stock 
in  a  local  corporation  held  by  nonresidents,  by  which  the  nonresident  pays  a 
certain  tax  direct  to  the  state  and  the  resident  pays  the  local  tax,  is  not  in 
conflict  with  this  clause,  though  in  a  given  year  the  actual  workings  of  the  system 
may  result  in  a  larger  burden  on  the  nonresident.  "  We  can  only  consider 
the  legislation  that  has  been  had,  and  determine  whether  or  no  its  necessary 
operation  results  in  an  unjust  discrimination  between  the  parties  charged  with 
its  burdens.    It  is  enough  that  the  state  has  secured  a  reasonably  fair  distribo- 
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tion  of  burdens,  and  that  no  intentional  discrimination  has  been  made  against 

nonresidents." 

Travellers'  Ins.  Go.  v.  Connecticut,  (1902)  185  U.  8.  371,  affirming  State  v.  Traveler'! 
Ins.  Co.,  (1900)  73  Conn.  255.     See  also  State  v.  Traveler's  Ins.  Co.,  (1898)  70  Conn.  590. 

(b)  Different  Methods  tor  Corporations  and  Individuals. —  The  mere  fact  that  a  state 
law  gives  the  assessors  in  the  case  of  a  corporation  two  chances  to  arrive  at 
the  correct  valuation  of  their  real  estate  when  they  have  but  one  in  the  case  of 
individuals,  cannot  be  held  to  be  a  denial  to  the  corporations  of  the  equal  pro- 
tection of  the  law  so  long  as  the  real  estate  of  the  individual  is  in  fact  gen- 
erally assessed  at  its  full  value.  To  raise  such  a  question  it  is  necessary  to 
allege  and  prove,  as  a  fact,  that  there  was  habitual  violation  of  law  by  under- 
valuation. 

New  York  v.  Barker,  (1906)  179  U.  S.  284,  character,  and  which  possess  the  same  rights 

affirming  (1899)   158  N.  Y.  709.  and  privileges,  may  be  assessed  in  the  same 

manner  and  by  the  same  tribunal,  and  that 

It  is  competent,  and  not  in  conflict  with  the  property  of  individuals  and  other  corpora- 

the  United  States  Constitution,  for  the  state  tions  may  be  assessed   by   other   officers   at 

to  provide  that  any  particular  class  of  prop-  different    times.      Central    Iowa    R.    Co.    v. 

erty  belonging  to  all  corporations  of  the  same  Wright  County,  (1885)  67  Iowa  199. 

favoring  Individuals  in  Matter  of  Hearing. —  A  statute  which  allows  an  ordinary 
taxpayer,  not  merely  one  hearing  before  the  county  officials,  but  also  a  right  of 
appeal  with  a  second  hearing  before  the  state  board,  while  only  one  hearing 
before  the  latter  board  is  given  to  railroad  companies  in  respect  to  their  prop- 
erty, does  not  deny  the  equal  protection  of  the  laws.  The  power  of  the  state 
to  make  classifications  in  judicial  or  administrative  proceedings  carries  with  it 
the  right  to  make  such  a  classification  as  will  give  to  parties  belonging  to  one 
class  two  hearings  before  their  rights  are  finally  determined,  and  to  parties 
belonging  to  a  different  class  only  a  single  hearing. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894)  154  U.  S.  427,  affirming  (1892)  133  Ind.  625. 
See  also  Cleveland,  etc.,  R.  Co.  v.  Backus,  (1892)  133  Ind.  513. 

By  fttato  Board  and  County  Officials. —  Legislation  providing  for  the  assessment 

of  railroad  property  by  a  state  board  while  all  other  property  in  the  state 

is  assessed  by  county  officials  is  not  repugnant  to  this  provision. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  (1894)  154  U.  S.  425,  affirming  (1892)  133  Ind.  625. 
See  also  Cleveland,  etc.,  R.  Co.  v.  Backus,  (1892)  133  Ind.  513. 

(o)  Distinct  Mode  of  Valuing  Railroad  Property. —  A  state  system  of  taxation  by 
which  railroad  property,  though  called  real  estate,  is  classed  by  itself  as  distinct 
from  other  real  estate,  such  as  farms  and  city  lots,  and  subjected  to  different 
means  and  methods  for  ascertaining  its  value  for  purposes  of  taxation,  and 
differing  as  well  from  those  applied  to  the  property  of  corporations  chartered 
for  other  purposes,  such  as  bridge,  mining,  street  railway,  manufacturing, 
gas,  and  water  companies,  does  not  deny  to  railroads  the  equal  protection  of 
the  law.  The  right  to  classify  railroad  property,  as  a  separate  class,  for  pur- 
poses of  taxation,  grows  out  of  the  inherent  nature  of  the  property,  and  the 
discretion  vested  by  the  constitution  of  the  state  in  its  legislature,  and  neces- 
sarily involves  the  right,  on  its  part,  to  devise  and  carry  into  effect  a  distinct 
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scheme,  with  different  tribunals,  in  the  proceeding  to  value  it  If  such  a 
scheme  is  due  process  of  law,  the  details  in  which  it  differs  from  the  mode  of 
valuing  other  descriptions  and  classes  of  property  cannot  be  considered  as  a 
denial  of  the  equal  protection  of  the  laws. 

Kentucky  R.  Tax  Cases,  (1885)    115  U.  S.  the   difficulties   attending  its   proper   assess- 

336.      See  also  Owensboro,   etc.,   R.   Co.,   v.  ment  for  taxation,  in  one  class,  and  assessing 

Daviess  County,    (Ky.   1887)    3   S.  W.  Rep.  it  according  to  a  special  mode  provided  there- 

164.  for  by  the  legislature,  so  long  as  all  railroads 

Tf  io  t»^+  ««i*,  ~,™^+„.,+   »«,*  «<w.AoaA*«T  ;n  are   dealt   with   alike,   and   there   is,   conse- 

a«v  wE  frfl^^^i^^ir^  4™*^  ™  discrimination  between  those  in 

^Jfar5iS^SJTrf  teSS^LSS"  *hat  claM-     Ya»*>>  ete"  R  Ca  v.   Adams, 

Zt^L £ £?\£Z?Z  ™£^?£ES'  (lOW)     77    Miss.    764,    affirmed    on    other^ 

according  to  the  different  nature  of  the  prop-  '       JL    (1901)   180  tj   g^ 

erty  so  long  as  all  property  of  the  same  nature  KIUUUUB»  i  *w*/   xw  w«  °-  *v- 

and  class  is  dealt  with  alike.    It  is  nothing  Assessment   of    railroads   annually.  —  The 

more  than  a  classification  of  property  accord-  provision  of  the  Iowa  Code  for  the  assessment 

ing  to  its  nature  and  uses,  and  dealing  with  of  railroads  yearly,  while  the  assessment  of 

it   according   to    its   revenue-bearing   duties,  real  estate  is  every  alternate  year  only, 


accordingly  as  all  property  of  that  class  is  held   not' to   be   unconstitutional   as   a   dis- 

dealt  with.     Uniformity  and  equality  of  tax-  crimination  against  railroads.     Central  Iowa 

ation  as  to  the  mere  mode  of  imposing  taxes,  R.  Co.  v.  Wright  County,    (1885)    67   Iowa 

are  not  violated  by  putting  all  railroad  prop-  190. 
erty,  on  account  of  its  nature  and  uses,  and 

(d)  Distinct  Mods  of  Valuing  Bank  stock.  —  A  tax  imposed  by  a  municipal  corpora- 
tion on  shares  of  stock  in  national  banks  under  a  statute  which  provides  that 
such  property  shall  be  assessed  to  the  owners  thereof  in  the  cities  or  towns 
where  such  banks  are  located,  and  not  elsewhere,  in  the  assessment  of  all  state, 
county,  and  town  taxes  imposed  and  levied  in  such  place,  and  shall  be  assessed 
at  its  fair  cash  value  at  the  same  rate,  and  not  greater  than  that  at  which 
other  moneyed  capital  in  the  hands  of  citizens,  and  subject  to  taxes,  is  by  law 
assessed,  does  not  deny  to  banks  the  equal  protection  of  laws  if  the  rate  upon 
the  bank  shares  is  the  same  as  the  rate  upon  moneyed  capital  in  the  hands  of 
individual  citizens  in  a  town  or  city  where  a  bank  is  located. 

Bank  of  Redemption  v.  Boston,  (1888)  125  U.  S.  60. 

(o)  CoUeotlon  by  Distress  and  Seisure  of  Person. —  Collection  of  a  tax  by  distress  and 
seizure  of  the  person  does  not  deny  to  any  one  the  equal  protection  of  the  law 
when  the  law  of  the  state  gives  opportunity  for  objection  before  the  tax  com- 
missioner, and  if  dissatisfied  with  the  final  action  of  the  commissioner  the 
party  may  have  that  action  reviewed  by  certiorari,  and  the  law  operates  alike 
on  all  persons  and  property  similarly  situated. 

Palmer  v.  McMahon,  (1890)  133  U.  S.  669.  lars  of  the  equal  protection  of  the  laws,  al- 

c«mM._  •**.***..  ***  +.~*.  »*'ti.i«  *»«+•*«  though  where  the  amount  is  more  than  that 

JSE^J^Z£iJ~  %Z17^^EawS  sum  there  must  be  a  regular  action  in  court 

"Si"". w  ,?f£    &  P!°S^  E^S£  ?Z  fOT  ite  Election.    Thisis  only  a  reasonable 

a  Nevada ^statute  for  the  sale  of  property  for  ^^      b     tne  legislature  of  the  right  to 

delinquent  taxes  amounting  to  less  than  three  «JSry   t£e  taxpayers.     Sawyer  t>.   Dooley, 

hundred  dollars,  was  held  not  to  deprive  a  ,  J^oiY  oi  vJT^an  ' 

person  owing  less  than  three  hundred  dol-  <1WW'  ai  Nev'  3W' 

(7)  Exemptions  from  Taxation  —  (a)  In  General. —  If  a  state  deem  it  for  the 
best  interests  of  its  people  to  encourage  the  building  of  railroads  by  exempting 
their  property  from  taxation,  such  exemption  could  not  be  adjudged  in  conflict 
with  the  Fourteenth  Amendment,  even  though  thereby  the  burden  of  taxation 
upon  other  property  in  the  state  be  largely  increased.  And,  conversely,  if 
the  state  subject  railroads  to  taxation,  while  exempting  some  other  class  of 

«1»  YPtome  1%. 
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property,  there  is  nothing  in  this  amendment  to  overthrow  its  action.  The 
mere  fact  that  such  legislation  may  operate  with  harshness  is  not  of  itself  suffi- 
cient to  justify  the  court  in  declaring  it  unconstitutional.  These  matters  of 
classification  are  of  state  policy,  to  be  determined  by  the  state,  and  the  federal 
government  is  not  charged  with  the  duty  of  supervising  its  action. 

Florida    Cent.,   etc.,   R.    Co.   v.    Reynolds,  of  corporations  not  bearing  interest,  is  not 

(1002)   183  U.  S.  480.  unconstitutional  as  creating  a  discrimination, 

Exempting  railroad  land  wants  from  taxa-  aince  *}*  le«i8lat«re  has  Jhe  Power  to  <*eate 

lion. -A    North   Dakota   statute   providing  SSSST"  rL^T^vZ^1 nSS?  £ 

that,  in  lieu  of  all  other  taxation  upon  the  fEF&'     8imP80n  *  Hopkins,    (1896)    82 

property  of  railroad  companies,  there  should  ' 

thereafter  be  paid  a  certain  percentage  of  the  ^  Exempting  street  cars  and  automobiles.  — 

gross  earnings  of  such   railroad  companies,  It  is  too  plain  to  need  elaboration  that  in 

and  thus  exempting  lands  granted  under  Acts  the  exercise  of  the  power  of  classification  the 

of  Congress,  does  not  deny  to  others,  paying  city  council  is  authorized  to  exclude  from  its 

taxes  on  land,  the  equal  protection  of  the  scheme  of  taxation  electric  street  cars  and 

laws.    Northern  Pac.  R.  Co.  v.  Barnes,  (1802)  automobiles.    Kersey  v.  Terre  Haute,  (1903) 

2  N.  Dak.  310,  followed  by  Northern  Pac.  R.  161    Ind.    471,    the   court    saying:      "  These 

Co.    v.    Barnes,     (1892)     2    N.    Dak.    395;  vehicles   were   perhaps   omitted   because   the 

Northern  Pac.  R.  Co.  v.  Strong,  (1892)  2  N.  common  council  concluded  that  their  use  did 

Dak.  395;  Northern  Pac  R.  Co.  v.  Brewer,  not   cause   any   substantial    wear   upon    the 

(1892)  2  N.  Dak.  396;  Northern  Pac.  R.  Co.  pavements." 

v.  Tressler,  (1892)  2  N.  Dak.  397.  A  territorial  8tatute  exempting  from  in- 

Exempting    certain    mortgages.  —  A    stat-  come  tax  private  schools,  colleges,  commer- 

ute  which  subjects  the  bonds  of  a  corporation  ciaJ  colleges,  fraternal  benefit  societies,  and 

secured  by  mortgage  upon  property  within  fire,  life,  and  marine  insurance  companies,  was 

the  state  to  taxation  in  the  hands  of  resi-  held  not  to  be  an  unlawful  discrimination, 

dent  holders,  and  exempts  mortgages  held  by  Peacock  t?.  Pratt,   (C.  C.  A.  1903)    121  Fed. 

individuals,    and    the    mortgage    debts,    and  Rep.  775. 
mortgages  of  building  associations  and  bonds 

(b)  Exempting  Manufacturing  and  Mining  Companies. —  A  statute  providing  that 
"  every  corporation,  joint  stock  company,  or  association  whatever,  now  or  here- 
after incorporated,  organized,  or  formed  under,  by,  or  pursuant  to  law  in  this 
state,  or  in  any  other  state  or  country  and  doing  business  in  this  state,  except 
only  *  *  *  lpanufacturing  or  mining  corporations  or  companies  wholly 
engaged  in  carrying  on  manufacture  or  mining  ores  within  this  state,  *  *  * 
shall  be  liable  to  and  shall  pay  a  tax  as  a  tax  upon  its  franchise  or  business  into 
the  state  treasury  annually,  to  be  computed  as  follows,"  does  not  deny  to  a 
foreign  corporation  manufacturing  goods  wholly  outside  the  state  of  New  York 
and  sending  them  there  for  sale  the  equal  protection  of  the  laws.  The  tax 
is  prescribed  as  well  for  New  York  corporations  as  for  those  of  other  states, 
and  the  exemption  is  not  restricted  to  New  York  corporations,  but  includes  cor- 
porations of  other  states  as  well,  when  wholly  engaged  in  manufacturing  within 
the  state. 

New  York  v.  Roberts,  (1898)  171  U.  S.  668. 

(e)  Assessing  Property  of  Certain  Corporations  at  Less  than  Value. —  Denial  of  the  equal 
protection  *of  the  laws  cannot  be  successfully  asserted  of  the  action  of  a  state 
board  of  equalization  assessing  the  property  of  railroad,  bridge,  telephone, 
telegraph,  and  express  companies  at  less  than  the  actual  value,  when  the  judg- 
ment of  the  board  is  final  under  the  state  law,  as  it  is  in  the  power  of  the  state 
to  grant  an  exemption  or  partial  exemption  from  this  tax  and  substitute  another. 

Missouri  tf.  Dockery,  (1903)   191  U.  S.  170. 
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(d)  Certain  Landi  Within  City  Units. —  There  is  no  denial  of  the  equal  protection 
of  the  laws  to  a  bridge  company  by  the  imposition  of  a  municipal  tax  on  its 
property,  by  a  proviso  in  the  city's  charter  declaring  that  "  no  land  embraced 
within  the  city  limits^  and  outside  of  ten-acre  lots  as  originally  laid  off,  shall 
be  assessed  and  taxed  by  the  city  council,  unless  the  same  is  divided  or  laid 
out  into  lota  of  five  acres  or  less,  and  unless  ail  of  same  is  actually  used  and 
devoted  to  farming  purposes." 

Henderson  Bridge  Co.  v.  Henderson,  (1890)   173  U.  6.  620. 

(8)  Exemption  from  Forfeiture  of  Tracts  Less  than  Certain  Size.  —  A 
provision  of  a  state  constitution  exempting  tracts  of  less  than  one  thousand 
acres  from  forfeiture  by  reason  of  the  owner  not  having  been  placed  or  caused 
to  be  placed  during  five  consecutive  years  on  the  proper  land  book  for  taxa- 
tion, does  not  amount  to  a  denial  to  citizens  or  landowners  owning  tracts  con- 
taining one  thousand  acres  or  more,  of  the  equal  protection  of  the  law. 

King  v.  Mullins,  (1809)  171  U.  S.  436,  some  one,  and  its  extent  or  boundary  could 
wherein  the  court  said :  "  The  evil  intended  be  readily  ascertained  for  purposes  of  assess- 
to  be  remedied  by  the  constitution  and  laws  ment  and  taxation.  We  can  well  understand 
of  West  Virginia  was  the  persistent  failure  of  why  one  policy  could  be  properly  adopted  as 
those  who  owned  or  claimed  to  own  large  to  large  tracts  which  the  necessities  of  the 
tracts  of  lands,  patented  in  the  last  century,  public  revenue  did  not  require  to  be  pre- 
or  early  in  the  present  century,  to  put  them  scribed  as  to  small  tracts."  But  see  King  v. 
on  the  land  books,  so  that  the  extent  and  Hatfield,  (1000)  130  Fed.  Rep.  564,  wherein 
boundaries  of  such  tracts  could  be  easily  it  was  held  that  the  provision  makes  an  un- 
ascertained by  the  officers  charged  with  the  reasonable  classification  and  discrimination, 
duty  of  assessing  and  collecting  taxes.  and  the  case  was  remanded  (1902)  184  U.  S. 
Where  the  tract  was  a  small  one,  the  proba-  162,  for  alleged  improper  practice  in  bringing 
bility  was  that  it  was  actually  occupied  by  the  action. 

(9)  Penalty  for  Nonpayment  Against  Certain  Companies.  —  A  statute  pro- 
viding for  the  taxation  of  telegraph,  telephone,  and  sleeping-car  companies 
does  not  deny  to  them  the  equal  protection  of  the  law  by  a  provision  that,  on 
failure  to  pay  taxes  assessed,  the  judgment  in  an  action  brought  for  their 
recovery  shall  include  a  penalty  of  fifty  per  cent  of  the  amount  of  taxes  so 
assessed  and  unpaid. 

Western  Union  Tel.  Co.  V.  Indiana,  (1897)   165  U.  S.  304. 

(10)  Assessments  for  Local  Improvements  —  (a)  in  Oeurtl.  —  A  state  statute 
authorizing  the  cost  of  improvement  of  streets  and  other  ways  to  be  assessed 
against  the  owners  of  lots,  and  giving  a  lien  thereon  for  such  assessments,  sub- 
jecting the  power  vested  in  the  local  government  to  the  supervision  of  the 
courts  where  the  particular  facts  in  each  case  could  be  examined  and  the 
controversies  determined  by  those  rules  and  principles  whioh  have  always  gov- 
erne4  courts  in  dealing  with  questions  of  assessment  and  taxation,  does  not 
deny  to  the  owners  of  such  lands  the  equal  protection  of  the  law. 

Walston  v.  Nevin,    (1888)    128  U.  S.  581,  '   the  statute  is  applicable  to  all  lands  of  the 

affirming  (1887)  86  Ky.  492.  same  kind.     Wurts  v.  Hoagland,   (1885)    114 

General   laws  for   the   drainage   of  large  *- .  S.  614. 

tracts  of  swamp  or  low  lands  upon  proceed-  Upon  a  linear  foot  basis.  —  An  assessment 

ings  instituted  by  some  of  the  proprietors  of  of  an  apportionment  warrant  for  street  im- 

the  land  to  compel  all  to  contribute  to  the  ox-  provements  upon  a  linear  foot  basis  is  not 

pense  of  their  drainage,  do  not  deny  to  tho  unconstitutional.     Augusta   v.   Taylor,    (Ky. 

owners  the  equal  protection  of  the  law,  as  1901)  65  S.  W.  Rep.  837. 
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Oa  property  benefited.  —  A  statute  of  Oali.  in  the  statute,  is  a  denial  of  the  equal  pro- 

fornio  which  authorizes  the  board  of  super-  tection    of    the    law.      Charles    v.    Marion, 

risors  of  a  city  to  determine  the  part  of  the  (1900)   100  Fed.  Rep.  639,   (1899)   98  Fed. 

city  which  will  be  benefited  by  the  widening  Rep.  166. 

of  a  street,  and  to  assess  the  expense  upon  ,   ...         .    ,   .   .         ....       , , 

the  specific  portion  of  the  city  determined  to  ,. A  Ww*™"  statute  authorizing  the  appor- 

be  benefited;  was  held  to  be  constitutional.  ^^  «*  ^i™**  oS  TeP*Y n«  tt  "*»*  » 

Piper's  Appeal,  (1867)  32  Cal.  630.  Cltl!!.of  J?e  tlurd  clal?  ont  H?*,  ^'^ 

r  rr  abutting  thereon  according  to  the  front  foot, 

Without  regard  to  benefita—An  Indiana  *««««*  wgwrd  to  the  question  of  fact  whether 

statute  providing  that  the  entire  cost  of  a  "  ™*  «*«?>ven  parcel  of  land  is  benefited 

street  improvement,   except  for   street  and  thereby  to  the  extent  of  the  assessment,  and 

alley  crosstncs   shall  be  assessed  acainst  the  wlthout  affording  the  property  owner  an  op- 

ft^Mf»Tm?S2r£?  tL  *».? T^-?^!...-  portunity  to  question  the  existence  of  such 

S^5t£ZP?£  «L^  ^  ??^L™1T  benefit,  i  in   contravention  of  this  amend- 

ff iZSSta^-^lrf*™  ^     ^  ment   to   the   Federal   Constitution,   and   is 

anlTeaVWas^^^  «^^  >*  *  «****«.    (1899) 

actual  benefits  specially  received  by  the  land-  W4  ***•  Kep*  *uy* 

owner  by  reason  of  such  improvement,  but  The  Illinois  Sidewalk  Act  of  1815  was  held 

the  only  notice  and  hearing  provided  for  is  not  to  be  unconstitutional  because  it  did  not 

one  to  revise  and  correct  the  report  and  esti-  limit  the  amount  of  the  special  tax  to  the 

mate  of  the  engineer,  so  as  to  make  it  con-  special    benefits    received.      Job    v.    Alton, 

formable  to  the  basis  of  assessment  prescribed  ( 1001 )  180  111.  256. 

(b)  Giving  Besidents  Privilege  of  Protesting  Against  Improvements.  —  A  state  statute, 
making  tAx  bills  levied  to  pay  the  contract  price  for  local  improvements  a  lien 
upon  the  real  estate*  and  providing  that  if  a  majority  of  the  resident  owners  of 
the  property  liable  to  taxation  therefor  shall  file  with  the  city  clerk  a  protest 
against  such  improvement,  the  improvement  is  not  to  be  made,  which  privilege 
of  protest  is  not  given  to  nonresident  owners,  is  not  such  a  discrimination  against 
the  nonresident  owners  as  to  constitute  a  denial  to  them  of  the  equal  protection 
of  the  law. 

Field  v.  Barber  Asphalt  Paving  Co.,  (1004)  ployed  are  objectionable,   place  them   on  a 

104    U.    S.    620,    wherein    the    court   said:  distinct  footing  from  the  nonresidents  whom* 

"The  alleged  discrimination  is  certainly  not  it  may  be  difficult  to  reach.     Furthermore, 

an  arbitrary  one;   the  presence  within  the  there  is   no  discrimination  among  property 

city  of  the  resident  property  owners,  their  owners  in  taxing  for  the  improvement.  When 

direct  interest  in  the  subject-matter,  and  their  the  assessment  is  made  it  operates  upon  all 

ability  to  protest  promptly  if  the  meanB  em-  alike." 

(•)  Mow  Assessment  After  Previous  Assessment  Declared  Illegal.  —  The  Constitution  of 
the  United  States  is  not  violated  where  a  special  municipal  assessment  has  been 
declared  illegal,  and  subsequent  authority  authorizes  a  new  assessment  for  com- 
pleting the  work.  The  Supreme  Court  of  Illinois  decided  a  local  and  federal 
question  when  it  held  that  it  was  competent  on  a  new  assessment  to  determine 
the  questions  of  benefit  from  the  proof,  even  though  in  so  doing  a  different 
result  was  reached  from  that  which  had  been  arrived  at  when  the  former 
assessment  which  had  been  set,  aside  was  made.  The  theory  lying  at  the 
foundation  of  all  arguments  advanced  to  show  that  the  court  below  com- 
mitted error  of  a  federal  nature  is  this,  and  nothing  more,  that  the  equal 
protection  of  the  laws  was  denied  by  the  Supreme  Court  of  Illinois,  because 
that  court,  although  it  treated  the  assessing  ordinance  as  invalid  for  the  purposes 
of  the  first  assessment,  upheld  that  ordinance  as  valid  for  the  second  assessment 
Thi9  but  asserts  that  because  it  is  considered  that  there  was  inconsistency  in 
the  reasoning  by  which  the  Supreme  Court  of  Illinois  sustained  its  conclusion, 
therefore  the  equal  protection  of  the  laws  was  denied.     If  the  proposition  as 

thus  understood  was  held  to  be  sound,  as  it  cannot  be,  every  case  decided 
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in  the  courts  of  last  resort  of  the  several  states  would  be  subject  to  the  revisory 
power  of  the  United  States  Supreme  Courts  wherever  the  losing  party  deemed 
that  the  reasoning  by  which  the  state  court  had  been  led  to  decide  adversely 
to  his  rights  was  inconsistent  with  the  reasoning  previously  announced  by  the 
same  court  in  former  cases. 

Lombard  v.  West  Chicago  Park  Com'rs,  (1901)  181  U.  S.  33,  affirming  ( 1899)  181  III.  136. 

(11)  Badlroad  Companies  —  (a)  Taxing  Stock  When  Incorporated  in  Other  States.  — 
A  state  statute  taxing  stock  in  railroads  incorporated  in  other  states  is  not 
unconstitutional  because  no  similar  tax  was  levied  on  the  stock  of  domestic 
railroads  or  of  foreign  railroads  doing  business  in  that  state. 

Kidd  v.  Alabama,  (1903)  188  U.  S.  731. 

(b)  Apportionment  of  Taxation  of  Transitory  Property  Among  Counties. —  A  state  statute 
providing  a  system  of  taxation  of  railroad  property,  which  apportions  the 
transitory  and  unlocated  property  of  the  railroad  company  among  the  several 
counties  through  which  the  road  extends,  instead  of  having  such  property 
taxed  in  the  county  where  the  railroad  has  its  principal  office,  does  not  deny  to 
it  the  equal  protection  of  the  law. 

Columbus  Southern  R.  Co.  t\  Wright,  (1804)  151  U.  S.  482,  affirming  (1892)  89  Ga.  574. 

(o)  Deduction  of  Amount  of  Mortgages. — The  constitutional  provision  which  author- 
izes the  assessment  and  taxation  of  railroad  property,  and  the  property  of 
other  qucLsi-pubYio  corporations  without  deducting  the  amount  of  incumbrances, 
•  is  not  unconstitutional. 

Central  Pac.  R.  Co.  v.  State  Board  of  Equalization,  (1882)  SO  Cal.  35. 

(d)  Imposition  of  Special  Mileage  Tax  on  Street  Eailway. —  A  city  with  statutory 
authority  to  grant  or  refuse  a  franchise  to  a  street-railway  company  as  "  it 
shall  deem  for  the  best  interest  of  the  public  "  does  not  deny  the  equal  pro- 
tection of  the  laws  to  a  particular  street  railway  on  which  it  imposes  a  special 
mileage  tax,  there  being  no  general  statute  fixing  a  uniform  mileage  tax  on 
all  railways  in  the  city. 

Chicago  pen.  R.  Co.  v.  Chicago,  (1898)  176  111.  253. 

(12)  Ifopress  Companies  —  (a)  Of  Receipts. —  A  statute  which  imposes  a  tax 
on  the  receipts  of  express  companies,  which  are  defined  by  the  statute  to  be 
such  as  carry  on  the  business  of  transportation  on  contracts  for  hire  with  rail- 
road or  steamboat  companies,  does  not  discriminate  against  such  companies 
because  it  permits  any  person  or  company  that  owns  its  own  means  of  trans- 
portation to  go  free  from  any  such  tax. 

Pacific  Express  Co.  v.  Seibert,  (1892)   142  those  terms;  and  a  system  which  imposes  the 

U.  S.  353,  wherein  the  court  said:     "Diver-  same   tax    upon    every   species   of    property, 

sity  of  taxation,  both   with   respect  to  the  irrespective   of   its   nature   or   condition   or 

amount  imposed  and  the  various  .species  of  class,  will  be  destructive  of  the  principle  of 

property  selected  either  for  bearing  its  bur-  uniformity  and  equality  in  taxation  and  of  a 

dens  or  for  being  exempt  from  them,  is  not  just  adaptation  of  property  to  its  burdens," 

inconsistent  with   a   perfect  uniformity  and  affirming  (1890)  44  Fed.  Rep.  310. 
equality  of  taxation  in  the  proper  sense  of 
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•  (b)  According  to  Unit  Bole.  —  The  classification  of  express  companies  with  rail- 
road and  telegraph  companies,  as  subject  to  the  unit  rule  in  the  assessment 
of  their  property  for  state  taxation,  does  not  deny  the  equal  protection  of 
the  law. 

Adams  Express  Co.  v.  Ohio  State  Auditor,  (1897)  165  U.  S.  228,  affirming  Sanford  t>. 
Poe,  (C.  C.  A.  1895)  69  Fed.  Rep.  546;  Western  Union  Tel.  Co.  v.  Poe,  (1894)  64  Fed.  Rep.  9. 

(13)  Of  Receipts  of  Foreign  Building  and  Loan  Association.  —  A  statute 
requiring  every  foreign  building  and  loan  association  doing  business  within 
the  state  to  pay  into  the  treasury  annually  two  dollars  on  every  one  hundred 
dollars  of  its  annual  gross  receipts,  does  not  violate  this  clause,  as  the  statute 
imposes  the  same  burden  on  all  corporations  similarly  situated. 

Southern  Bldg.,  etc.,  Assoc,  v.  Norman,  (1895)  98  Ky.  297. 

(14)  Of  Franchises — (a)  Of  Bank. —  The  constitutional  provision  is  not  vio- 
lated by  assessing  the  corporate  franchises  of  a  banking  corporation. 

State  Bank  v.  San  Francisco,    (1904)    142  or  carrying  on  its  business  in  such  corporate 

Cal.  276.  or  organized  capacity,  an  annual  tax  which 

shall  be  equal  to  one  per  centum  of  the  par 

Franchise  tax  on  savings  banks.  —  A  stat-  value  of  its  surplus  and  undivided  earnings/' 

ute  of  New  York  which  provided  that  "  every  was  held  not  to  be  illegally  discriminating 

savings    bank     incorporated,    organized,    or  and   not  to  conflict  with  the  constitutional 

formed  under,  by,  or  pursuant  to  a  law  of  this  provision.    People  v.  Miller,  (1903)  84  N.  Y. 

state,  shall  pay  to  the  state  annually,  for  the  App.   Div.   168,  modified    (1904)    177   N.  Y. 

privilege  of  exercising  its  corporate  franchise  461. 

(b)  As  Part  of  Capital  Stock.  —  A  state  revenue  Act,  which  provides  that  the 
capital  stock  of  corporations  shall  be  so  valued  by  the  state  board  as  to  ascertain 
and  determine  the  fair  cash  value  of  such  capital  stock,  including  the  franchise, 
over  and  above  the  assessed  value  of  its  tangible  property,  and  that  the  board 
shall,  in  the  performance  of  that  duty,  adopt  such  rules  and  principles  for 
ascertaining  the  fair  cash  value  of  such  capital  stock  as  to  it  may  seem  equitable 
and  just,  does  not  itself  deny  the  equal  protection  of  the  laws,  and  the  courts 
must  assume  that  the  board,  possessing  quasirjudioieii  powers,  will  exercise  its 
functions  as  contemplated  by  the  law. 

Chicago  Union  Traction  Co.  t\  State  Board  chise  of  a  Kentucky  'corporation  is  taxed  at 

of  Equalization,    (1901)    112  Fed.  Rep.  607,  a  different  rate  from  the  tangible  property  in 

wherein   the  court  said:      "If  it  transpires  the  state,  there  can  be  no  question  that  the 

that  the  board  of  equalization,  through  pique,  state  had  power  to  tax  it  at  a  different  rate, 

or  under  the  lash  and  spur  of  some  external  so   far   as    the    Constitution    of   the   United 

power,  or  through   personal  fear,  or  moved  States   is  concerned.     Bell's   Gap   R.   Co.   v. 

by  any  other  consideration  than  the  impartial  Pennsylvania,    (1890)    134  U.   S.  232;   Mer- 

and  independent  discharge  of  its  own  duty,  chants',  etc..   Bank  v.  Pennsylvania,    (1897) 

attempts  to  certify  an  assessed  valuation  that  167  U.  S.  461,  464;  Magoun  v.  Illinois  Trust, 

in  its  effect  would  be  a  fraud  upon  any  tax-  etc.,  Bank,  (1898)   170  U.  S.  283,  295.  .It  is 

payer,  the  courts  still  remain  open  to  the  in-  doubtful,   at   least,   if   any  further   question 

jured  taxpayer."  should  have  been  asked  in  this  case.  Mis- 
souri  v.   Dockery,    (1903)    191    U.    S.    165." 

Franchise    tax   valued    as   other    tangible  Coulter  v.  Louisville,  etc.,  R.  Co.,  (1905)  196 

property. —  "If  it  be  a  fact  that  the  fran-  U.  S.  608. 

(15)  Of  Real  Estate  of  Bank  in  Addition  to  Shares  of  Stock.  —  The  taxa- 
tion by  a  state  of  the  real  estate  of  a  national  bank  in  addition  to  that  placed 
upon  the  shares  of  the  stockholders,  is  not  unequal  taxation  in  the  sense 
contemplated  by  the  Constitution. 

People's  Nat  Bank  t;.  Marye,  (1901)   107  Fed.  Rep.  579. 
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(16)  Of  Property  of  Domestic  Corporations  Situated  Outside  State.  —  A 
statute  providing  that  "  all  real  and  personal  estate  within  this  state,  and  all 
personal  estate  of  persons  residing  in  this  state,  and  of  all  corporations  organized 
under  the  laws  of  this  state,  whether  the  property  be  in  or  out  of  this  state, 
including  intangible  property,  which  Bhall  be  considered  and  estimated  in 
fixing  the  value  of  corporate  franchises  as  hereinafter  provided,  shall  be  subject 
to  taxation  unless  the  same  be  exempt  from  taxation  by  the  Constitution!  and 
shall  be  assessed  at  its  fair  cash  value,  estimated  at  the  price  it  would  brifig 
at  a  fair,  voluntary  sale,"  was  held  not  to  be  unconstitutional  even  if  the  prop- 
erty is  subject  to  taxation  in  another  state.  The  fact  that  all  the  caw  of  the 
domestic  corporation  are  taxed,  whether  in  the  state  or  not*  while  in  assessing 
the  property  of  railroads  the  cars  in  use  out  of  the  state  are  omitted,  does  not 
work  an  invalid  discrimination.  » 

Com.  v.  Union  Refrigerator  Transit  Co.,  (Ky.  1904)  80  8.  W.  Rep.  491, 

(17)  Of  Railroad  Bonds  on  Property  Outside  the  State.  —  A  provision  of 
a  state  constitution  and  statute  which  subjects  to  taxation  railroad  bonds  held 
in  the  state,  but  secured  by  property  out  of  the  state,  is  constitutional. 

Mackey  v.  San  Francisco,  (1896)   113  Cal.  892. 

(18)  Of  Wages  of  Aliens.  —  A  statute  providing  "  that  all  persons,  firms, 
associations,  or  corporations  employing  one  or  more  foreign-born  unnatural- 
ized male  persons  over  twenty-one  years  of  age  within  this  commonwealth,  shall 
be  and  are  hereby  taxed  at  the  rate  of  three  cents  per  day  for  each  day  each  of 
such  foreign-born  unnaturalized  male  persons  may  be  employed,  which  tax 
shall  be  paid  into  the  respective  county  treasuries;  one-half  of  whiah  tax  to 
be  distributed  among  the  respective  school  districts  of  each  county,  in  pro- 
portion to  the  number  of  schools  in  said  districts;  the  other  half  of  said  tax 
shall  be  used  by  the  proper  county  authorities  for  defraying  the  general  ea- 
penses  of  county  government,"  imposes  the  tax  upon  the  employee  and  not 
upon  the  employer,  and  deprives  such  alien  of  the  equal  protection  of  the  lawa. 
It  imposes  upon  tbteee  persons  burdens  which  are  not  laid  upon  others  ill  the 
same  calling  and  condition. 

Fraser  v.  McConway,  etc.,  Co.,  (1897)  82  Fed.  Rep.  258.  See  alio  Juniata  Lineftoto 
Co.  i>.  Fagley,  (1898)  187  Pa.  St.  193,  affirming  (1898)  7  Pa.  Diet.  201. 

(19)  Succession  Taxes.  —  A  state  statute  imposing  a  transfer  tax  is  not 
a  deprivation  of  the  equal  protection  of  the  law  when  there  are  involved  no 
arbitrary  or  unequal  regulations,  prescribing  different  rates  of  taxation  on 
property  or  persons  in  the  same  condition ;  the  provisions  of  the  law  extend 
alike  to  all  estates  that  descend  or  devolve  upon  the  death  of  those  who  once 
owned  them;  the  moneys  raised  by  the  taxation  are  applied  to  the  lawful 
uses  of  the  state,  in  which  the  legatees  have  the  same  interests  with  the  other 
citizens,  and  the  amount  or  rate  of  the  taxation  is  not  excessive  to  the  extent  of 
confiscation. 

Orr  1?.  Gil  man,  (1902)  183  U.  S.  287.  and  enforced  by  the  state  courts,  taxing  life 

estates  where  the  remainder  is  to  lineals,  but 

Classification  of  lineals  and  collaterals.—      not  taxing  and  expressly  exempting  similar 

A  state  inheritance  tax  statute,  as  interpreted      life  estates  where  the  remainder  is  to  col- 
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laterals  or  to  strangers  in  blood,  is  not  un-  and  collateral  relationship  to  the  testator  or 

constitutional  as  an  arbitrary  and  unreason-  intestate,    and    the    third    is    composed    of 

able   classification    of    life   tenants,    and    as  strangers  to  the  *blood  and  distant  relatives, 

denying  to  such  persons  the  equal  protection  and  when  the  latter  is  again  divided  into  sub- 

of  the  laws.    Billings  v.  Illinois,  (1903)    188  classes  dependent  upon  the  amount  received. 

U.  S.  101,  affirming  (1901)   189  111.  472.  Magoun  v.  Illinois  Trust,  etc.,  Bank,  (1898) 

170  U.  S.  296.  j 

A  state  statute  imposing  a  tax  of  five  per  „,.-.,.                ».       ^     ^  A  ,       i         * 

centum  upon  the  value  of  the  property  pass-  Classification  according  to  total  value  of 

ing  to  anJTperson  not  within  certain  decrees  «8*tea;-In  order  for  a  dauificatum  to  be 

of  consanguinity  to  the  decedent  by  will  or  valid  there  must  be  uniformity  among  the 

the  intestate  laws  of  the  state,  from  any  per-  Pf^icular  class.     The  statute  of   Wisconsin 

eon  who  may  die  seized  or  possessed  of  the  of    1899   which    authorized,    where    a    whole 

same  while  being  a  resident  of  the  state,  or  ******  was  of  ten  thousand  dollars  or  over  in 

which  is  within  the  state  at  the  time  of  his  value,  an  inheritance  tax,  but  the  tax  was 

death,  is  valid,  as  the  law  operates  alike  on  not  authorized  where  the  amount  was   less 

all  property  and  persons  similarly  situated.  than  ten  thousand  dollars,  the  beneficiaries 

Wallace  v.  Myers,   (1889)    38  Fed.  Rep.  184.  b«mg  of  the  fame  class,   and  the  levy  and 

'                                           r  assessment  of  the  tax  waa  without  regard  to 

Classification  of  relationship  and  strangers  the  amount  received  by  the  beneficiary,  was 

to    the    blood.  —  A    state    inheritance    tax  held  to  create  an  arbitrary  unconstitutional 

qualification  does  not  deny  the  equal  protec-  discrimination    between   beneficiaries    of    the 

tion  of  the  laws  when  the  first  and  second  class,  and  was  therefore  invalid.     Black  v. 

classes  are  based,  respectively,  on  the  lineal  State,  (1902)  113  Wis.  205. 

(20)  Deduction  of  Debts  from  Credits.  —  A  provision  of  a  state  constitu- 
tion that  a  deduction  of  debts  from  credits  may  be  authorized,  does  not  conflict 
-with  this  clause. 

Newport  v.  Mudgett,  (1897)   18  Wash.  276. 

(21)  Mortgage  Reduction  from  Valuation.  —  A  statute  providing  that  any 
person  being  the  owner  of  real  estate  liable  for  taxation  within  the  state  of 
Indiana  and  being  indebted  in  any  sum,  secured  by  mortgage  upon  real  estate, 
may  have  the  amount  of  such  mortgage  indebtedness,  not  exceeding  seven 
hundred  dollars,  existing  and  unpaid  upon  the  first  day  of  April  in  any  year, 
deducted  from  the  assessed  valuation  of  the  mortgaged  premises  for  that  year, 
and  the  amount  of  such  valuation  remaining  after  such  deduction  shall  have 
been  made  shall  form  the  fyasis  for  assessment  and  taxation  for  said  real  estate 
for  said  year,  provided  that  no  deduction  shall  be  allowed  greater  than  one- 
half  of  such  assessed  valuation  of  said  real  estate,  was  held  to  be  constitutional. 

State  v.  Smith,  (1902)   156  Ind.  644. 

(22)  Of  Interest  of  Mortgagee.  —  A  statute  which  provides  for  the  taxa- 
tion as  real  estate  of  a  mortgage  interest  in  the  land,  does  not  deny  to  a  non- 
resident mortgagee  the  equal  protection  of  the  laws.  The  statute  expressly 
forbids  any  taxation  of  the  promissory  note,  or  other  instrument  of  writing, 
which  is  the  evidence  of  the  debt  secured  by  the  mortgage,  and  with  equal 
distinctness  provides  for  the  taxation,  as  real  estate,  of  the  mortgage  interest 
in  the  land.  Although  the  right  which  the  mortgage  transfers  in  the  land 
covered  thereby  is  not  the  legal  title,  but  only  an  equitable  interest  and  by 
way  of  security  for  the  debt,  this  interest,  like  any  other  interest  legal  or 
equitable,  may  be  taxed  to  its  owner,  whether  resident  or  nonresident,  in  the 
state  where  the  land  is  situated,  without  contravening  any  provision,  of  the 
Constitution  of  the  United  States. 

Savings,  etc.,  Soc,  v.  Multnomah  County,  Excepting  quasi-public  corporations.— The 

(1898)    169  U.  S.  432,  affirming    (1894)    60       California  constitution  declares  that  "  a  mort- 
Fed.  Rep.  31.  £a£e»  deed  of  trust,  contract,  or  other  obliga- 
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tion  by  which  a  debt  is  secured,  shall,  for 
the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  interest  in  the  prop- 
erty affected  thereby/'  and  that,  "  except  as 
to  railroad  and  other  guasi-puDlic  corpora- 
tions, in  case  of  debts  so  secured,  the  value  of 
the  property  affected  by  such  mortgage,  deed 
of  trust,  contract,  or  obligation,  less  the  value 
of  such  security,  shall  be  assessed  and  taxed 
to  the  owner  of  the  property,  and  the  value  of 
such  security  shall  be  assessed  and  taxed  to 
the  owner  thereof,"  and  also  that  "  the  taxes 
so  levied  shall  be  a  lien  upon  the  property 
and  security,  and  may  be  paid  by  either  party 
to  such  security ;  if  paid  by  the  owner  of  the 
security,  the  tax  so  levied  upon  the  property 
affected  thereby  shall  become  a  part  of  the 
debt  so  secured ;  if  the  owner  of  the  property 
shall  pay  the  tax  so  levied  on  such  security, 
it  shall  constitute  a  payment  thereon,  and  to 
the  extent  of  such  payment  a  full  discharge 
thereof.1'  These  provisions  require  that  each 
owner  shall  pay  the  tax  on  his  separate  in- 
terest, and  if  he  pay  the  tax  chargeable  on  the 
interest  of  the  other  he  shall  be  allowed  for 


it,  either  by  an  addition  to  the  mortgage 
debt,  or  a  discharge  of  a  portion  of  that  debt 
according  as  he  is  the  one  or  the  other  party 
to  the  security,  but  if  a  railroad  corporation 
should  execute  its  mortgage  to  secure  a  loan, 
the  railroad  company  would  have  to  pay  the 
tax  on  the  interest  transferred,  and  would  not 
be  allowed  any  credit  on  the  amount  trans- 
ferred. Sueh  provisions  deny  the  railroad 
companies  the  equal  protection  of  the  laws. 
Santa  Clara  County  v.  Southern  Pac.  R.  Co., 
(1863)  18  Fed.  Rep.  390,  affirmed  on  other 
grounds,  (1886)  118  U.  S.  394.  See  also 
Railroad  Tax  Cases,  (1882)  13  Fed.  Rep.  722. 

A  Missouri  constitutional  provision  which 
declared  that  "a  mortgage,  deed  of  trust, 
contract  or  other  obligation  by  which  a  debt 
is  secured,  shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated  as 
an  interest  in  the  property  affected  thereby,  ex- 
cept as  to  railroad  property  and  the  property 
of  other  </va*i-pubhc  corporations,  for  which 
provision  has  already  been  made  by  law,"  was 
held  to  be  unconstitutional.  Russell  v.  Croy, 
(1901)  164  Mo.  69. 


(23)  Of  Debts  Due  from  Solvent  Debtors.  — ,  A  statute  which  subjects  to 
taxation  "  debts  due  from  solvent  debtors  "  is  constitutional 
Kingsley  V.  Merrill,   (1904)    122  Wis.  186. 

(24)  Occupation  Tones  —  (a)  in  General.  —  A  specific  tax  levied  under  a  state 
statute  upon  persons  engaged  in  the  conduct  of  a  particular  business  is  not 
obnoxious  to  the  Fourteenth  Amendment  to  the  Federal  Constitution  as  deny- 
ing to  any  person  the  equal  protection  of  the  laws  where  all  persons  of  a  given 
class  designated  and  described  by  the  special  occupation  in  which  they  engage, 
are  subject  to  the  same  specific  tax,  and  the  individual  complaining  falls  within 
the  class  upon  which  such  tax  is  imposed. 

dred  dollars  ($100),  together  with  costs  of 
prosecution,"  was  held  to  be  constitutional. 
Bozeman  v.  Cadwell,  (1894)  14  Mont  482, 
483. 

Arbitrary  discriminations.  —  The  constitu- 
tional provisions  were  held  to  be  violated  by 
the  second  proviso  of  an  Act  of  Congress  for 
the  District  of  Columbia,  providing:  General 
brokers  shall  pay  a  tax  of  two  hundred  and 
fifty  dollars  per  annum.  Every  person,  firm, 
company,  or  association  not  incorporated 
(except  insurance  and  real  estate  brokers 
acting  as  such)  that  solicits  business  from 
the  general  public  by  advertisement  or  other- 
wise, and  that  purchases,  sells,  or  negotiates 
for  others  securities,  shares,  stocks,  bonds,  ex- 
change, bullion,  coin,  money,  bank  notes,  or 
promissory  notes,  or  that  deals  in  futures  on 
market  quotations  of  prices  or  values 
on  merchandise,  shares,  stocks,  bonds,  or  other 
securities,  or  accepts  margins  or  prices  or 
values  of  said  shares,  stocks,  bonds,  merchan- 
dise, or  securities,  shall  be  deemed  a  general 
broker:  Provided,  that  the  Washington  Stock 
Exchange,  through  its  president  or  treasurer, 
shall  pay  to  the  collector  of  taxes  of  the  Dis- 
trict of  Columbia  a  sum  equal  to  five  hundred 
dollars  per  annum  in  lieu  of  tax  on  the  ment- 
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Singer  Mfg.  Co.  v.  Wright,  (1895)  97  Ga. 
114. 

Professional  licenses.  —  An  ordinance  of  a 
city  which  provided  that  "  there  shall  be 
levied  and  collected  by  the  city  treasurer  and 
collector  from  all  persons  engaged  in  the 
kinds  of  business  hereinafter  mentioned 
within  the  limits  of  the  city  of  Bozeman  a 
license  tax  as  follows:  #  *  #  ,3.  From 
each  professional  man,  before  practicing  as 
such.  All  lawyers,  dentists,  physicians,  sur- 
geons, and  all  other  professions,  insurance 
agents,  real  estate  agents,  and  notaries 
public,  shall  pay  a  license  of  one  dollar  ($1) 
per  quarter.  Provided  that  all  persons  who 
draw  any  legal  instruments,  deeds,  power  of 
attorney  or  other  documents,  for  which  he 
charges  a  fee,  when  the  amount  of  fees  for 
such  services  amount  to  thirty  dollars  ($30) 
per  year,  shall  be  considered  a  professional 
man.  4.  Any  person  or  persons,  corporation 
or  association  who  shall  transact  any  busi- 
ness, trade,  occupation,  or  profession,  for 
which  a  license  is  required  by  this  ordinance, 
without  first  obtaining  the  same,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  in  any  sum  not  less  than 
ten  dollars   ($10)    nor  more  than  one  hun- 
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hers  thereof  for  business  done  on  said  ex-  age  business  therein,  shall  pay  a  sum  equal 

change;   provided,  further,  that  any  broker  to  one  hundred  dollars  per  annum  to  the  col- 

who  is  a  member  of  a  regularly  organized  lector  of  taxes  of  the  District  of  Columbia, 

stock  exchange  located  outside  of  the  Dis-  Lappin  v.  District  of  Columbia,    (1903)    22 

trict  of  Columbia,  and  transacting  a  broker-  App.  Cas.  (D.  C.)  69. 

(b)  Discriminating  Against  Foreign  Corporation. —  A  statute  adopted  in  accordance 
with  the  mandate  of  the  state  constitution  which  ordains  that  corporations 
domiciled  without  the  state,  carrying  on  business  within  the  state,  may  be 
licensed  differently  from  home  corporations,  does  not  violate  this  clause. 
State  v.  Hammond  Packing  Co.,  (1903)  110  La.  180. 

(o)  Bankers, —  The  constitutional  provision  is  not  violated  by  a  statute  which 
authorizes  the  levy  of  an  occupation  tax  against  every  person,  firm,  or  asso- 
ciation engaged  in  banking. 

Brooks  v.  State,  (Tex.  Civ.  App.  1900)  58  S.  W.  Rep.  1032. 

(d)  Merchants  —  aa.  Maximum  and  Minimum  Amount  of  Sales.  —  A  municipal 
ordinance  which  imposes  license  taxes  in  such  a  manner  that  persons  in  the 
same  occupation  are  classified  by  maximum  and  minimum  amount  of  sales, 
does  not  deny  the  equal  protection  of  the  law. 

Clark  t?.  Titusville,  (1902)   184  U.  S.  330. 

bb.  Discrimination  Between  Retailers  and  Wholesalers.  —  A  statute  impos- 
ing a  tax  upon  every  person  dealing  in  cigarettes,  but  providing  that  "  the  pro- 
visions of  this  section  shall  not  apply  to  the  sales  by  jobbers  and  wholesalers 
in  doing  an  interstate  business  with  customers  outside  of  the  state,"  is  not 
invalid  as  denying  to  the  dealers  subject  to  the  tax  the  equal  protection  of 
the  laws. 

Cook  v.  Marshall  County,   (1905)    196  U.  Discrimination  in  favor  of  wholesale  liquor 

S.  273.  dealers.  —  An  Indiana  liquor  license  statute 

The  classification  of  wholesale  and  retail  is  n<?t  invalid  for  nroviding  that  none  of  the 

merchants  for   the   purpose  of   a   municipal  Pro™ions  of  the      Act  shall  apply  to  any 

license  tax  by  an  ordinance  of  a  city  of  the  {J6™011   "JJWjd   in  business   as  a  wholesale 

third  class  in  Pennsylvania  was  held  not  to  ^aler»  who  does  not  sell  m  less  quantities 

violate   the   Federal    Constitution.     Com.   v.  ^an  five  (5)  gallons  at  a  time  "  and  thereby 

Clark,    (1900)     195    Pa.    St.    634,    affirming  d«cnmmating  in  favor  of  who  esale  dealers, 

(1899)   10  Pa.  Super.  Ct.  507.  who  are  F*™*ted  to  make  sales  without  a 

r  license,    while    a    retail    dealer    is    not    per- 

A  statute  taxing  retailers  at  a  higher  rate  mitted  to  make  a  like  sale  without  a  license, 

than  wholesalers  does  not  violate  this  clause.  Daniels  v.  State,  (1897)   150  Ind.  362. 
Knisely  v.  Cotterel,   (1900)   196  Pa.  St.  614. 

oc  Exception  of  Purchases  of  Farm  Products  from  Producer.  —  A  statute  which 
provides  that  "  every  merchant,  jeweler,  grocer,  druggist,  or  other  dealer,  who 
shall  buy  and  sell  goods,  wares,  and  merchandise  of  whatever  name  or  de- 
scription, not  specially  taxed  elsewhere  in  this  Act,  shall,  in  addition  to  his 
ad  valorem  tax  upon  his  stock,  pay  as  a  license  tax  one-tenth  of  one  per 
centum  on  the  total  amount  of  his  purchases  in  or  out  of  the  state  (except 
purchases  of  farm  products  from  the  producer)  for  cash  or  credit,  whether 
such  persons  herein  mentioned  shall  purchase  as  principal  or  through  an  agent 
or  commission  merchant,"  was  held  to  be  constitutional. 

State  I?.  French,  (1891)  109  N,  Car.  722.  See  also  State  v.  Stevenson,  (1891)  109 
N.  Car-  73Q, 
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dd.  Transient  Merchant.  —  A  statute  prohibiting  the  transaction  of  business 
by  any  transient  merchant  without  license  does  not  deny  to  him  the  equal 
protection  of  the  laws. 

the  state,  either  in  one  locality  or  in  travel- 
ing from  place  to  place  selling  goods,  wares, 
and  merchandise,  and  who,  for  the  purposes 
of  carrying  on  such  business,  hire,  lease,  or 
occupy  any  building  or  structure  for  the  ex- 
hibition and  sale  of  such  goods,  wares,  and 
merchandise,"  does  not  deny  to  such  mer- 
chants the  equal  protection  of  the  laws. 
Laws  which  are  public  in  their  objects,  in  the 
absence  of  any  express  constitutional  prohi- 
bition, may  extend  to  all  citizens  or  be  con- 
fined to  particular  classes;  and  if  otherwise 
unobjectionable,  all  that  can  be  required  is 
that  they  be  general  in  their  application  to 
the  class  to  which  they  apply.  State  v.  Fos- 
ter, (1900)  22  R.  I.  165. 


Levy  v.  State,  (1903)   161  Ind.  253. 

A  Rhode  Island  statute  which  provides 
that  "  every  itinerant  vender  who  shall  sell 
or  expose  for  sale,  at  public  auction  or  pri- 
vate sale,  any  goods,  wares,  and  merchandise 
without  state  and  local  licenses  therefor,  issued 
as  hereinafter  provided,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  nor  more  than 
two  hundred  and  fifty  dollars,  and  by  im- 
prisonment not  less  than  ten  nor  more  than 
thirty  days  "  and  that  "  the  words  '  itinerant 
vender,'  for  the  purposes  of  this  chapter, 
shall  be  construed  to  mean  and  include  all 
persons,  both  principals  and  agents,  who  en- 
gage in  a  temporary  or  transient  business  in 


(e)  Peddlers.  —  This  constitutional  provision  was  not  so  self -executing  as  to 
repeal  proprio  vigore  state  laws  in  existence  at  the  time  of  the  adoption  of  the 
clause,  and  a  statute  which  provided  that  no  person  or  persons  shall  buy,  or 
barter  for,  within  the  limits  of  certain  counties,  as  a  hawker  or  peddler,  any 
butter,  eggs,  dried  fruity  veal,  or  other  article  of  produce,  with  intent  to  send 
the  same  for  sale  or  barter  to  any  other  market  out  of  the  said  counties, 
without  first  obtaining  a  license  to  do  so,  and  paying  therefor,  was  not  repealed 
or  affected  by  the  constitutional  provision. 


Rothermel  v.  Meyerle,  (1890)  136  Pa.  St. 
250. 

Excepting  general  merchants.  —  An  Arkan- 
sas statute  providing  that  "  before  any  per- 
son either  as  owner,  manufacturer,  or  agent, 
shall  travel  over  or  through  any  county  and 
peddle  or  Bell  any  lightning  rod,  steel  stove 
range,  clock,  pump,  buggy,  carriage,  and  vehi- 
cles, or  either  of  said  articles,  he  shall  pro- 
cure a  license  from  the  county  clerk  of  such 
county,  authorizing  such  person  to  conduct 
such  business;  provided,  nothing  in  this  Act 
shall  apply  to  any  resident  merchant  in  said 
county,  was  held  to  be  unconstitutional. 
Ex  p.  Deeds,  (Ark.  1905)  87  S.  W.  Rep.  1030. 

Excepting  honorably  discharged  soldiers. 
—  The  statutory  provisions  of  Vermont,  en- 
acting that  a  person  who  becomes  a  peddler 
without  a  license  in  force,  as  provided,  shall 
be  fined  not  more  than  three  hundred  dollars 
and  not  less  than  fifty  dollars;  also  that  per- 
sons resident  in  the  state  who  served  as  sol- 
diers of  the  Union  for  suppression  of  the  re- 
bellion in  the  southern  states,  and  who  were 
honorably  discharged,  are  exempt  from  pay- 
ment of  the  license  tax  under  a  provision  of 
the  law,  were  held  to  discriminate  unjustly 


in  favor  of  soldiers  and  against  other  persons, 
by  reason  of  which  the  constitutional  amend- 
ment was  violated.  State  v.  Shedroi,  (1903) 
75  Vt.  277,  the  court  saying:  "  We  think  it 
clear  that  the  discrimination  made  in  the  law 
in  question,  in  favor  of  persons  who  served 
in  the  war  of  the  rebellion,  and  were  honor- 
ably discharged,  is  without  reasonable  ground 
and  arbitrary,  having  no  possible  connection 
with  the  duties  of  the  citizens  as  taxpayers, 
and  their  exemption  from  the  payment  of  the 
tax  therein  required  of  others  exercising  the 
same  calling  is  pure  favoritism  and  a  denial 
of  the  equal  protection  of  the  laws." 

Discriminating  as  to  amount  of  tax  on 
stock  in  trade.  —  The  constitutional  provi- 
sion is  violated  by  the  provisions  of  the  Act 
of  Maine  of  1901,  ch.  277,  in  reference  to 
hawkers  and  peddlers,  in  that  the  discrimina- 
tion between  those  who  own  and  pay  taxes 
on  a  stock  in  trade  to  the  amount  of  twenty- 
five  dollars,  and  those  who  pay  a  less  tax 
on  their  stock  in  trade,  exempting  the  former 
from  paying  license  taxes  while  requiring  the 
latter  to  pay  them,  constitutes  an  illegal  ar- 
bitrary discrimination.  State  v.  Mitchell, 
(1902)  97  Me,  66. 


(f)  Agents  of  Foreign  Insurance   Company. —  A  statute  providing  that  there  shall 

be  paid   "by  every  person  who  shall  act  in   the  city  and  county  of  New 

York  as  agent  for  or  on  behalf  of  any  individual,  or  association  of  individuals, 

not  incorporated  by  thd  laws  of  this  state,  to  effect  insurances  against  losses 
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or  injury  by  fire  in  the  city  and  county  of  New  York,  although  such  individuals 
or  association  may  be  incorporated  for  that  purpose  by  any  other  state  or 
country,  the  sum  of  two  dollars  upon  the  hundred  dollars,"  is  valid  as  the  tax 
is  uniform  and  equal  in  its  application,  and  is  imposed  upon  all  persons  who, 
to  effect  insurance,  act  as  agents  for  any  individual,  or  association  of  indi- 
viduals, not  incorporated  by  the  laws  of  the  state. 

I  Fire  Dept.  v.  Stanton,  (1898)   28  N.  Y.  App.  Div.  S35.      See  also  Fire  Dept.  v.  Noble, 

I   (18M)  8  E.  D.  Smith  (N.  Y.)  440;  Fire  Dept.  t\  Wright,  (1854)  3  E.  D.  Smith  (N.  Y.)  453. 

; 

(§)  racking-how  Agrata. —  A  municipal  ordinance  imposing  a  tax  upon  all 
agents  of  packing  houses  doing  business  in  the  state  in  each  county  where  the 
business  is  carried  on  is  not  invalid  as  denying  to  the  managing  agent  of  a 
foreign  packing  house  the  equal  protection  of  the  laws,  as  the  tax  is  imposed 
alike  upon  the  managing  agents  both  of  domestic  and  foreign  houses. 

Kehrer  t?.  Stewart,   (1905)    197  U.  S.  69,      doing  bu&iness  in  this  state,  one  hundred  dol- 
Qjflnning  (1902)  115  Ga..  184.  lars  for  each  county  in  which  said  business  is 

A«*r+w    r>.~iii«>.    .f.t„+A    <mnnain»    •       carried  on,"  is  valid.    Lacy  v.  Armour  Pack- 
Hortfc    Carolina    statute    imposing    a      .      ~      /Uaii  iqixt  rw  k«7 


license  tax  "  upon  every  meat  packing  house 


ing  Co.,  (1904)   134  N.  Car.  667. 


(a)  to  Bastoess  el  Selling  Sewing  XaeUnes.  —  A  statute  imposing  a  tax  on  the  busi- 
ness of  selling  or  dealing  in  sewing  machines  does  not  deny  to  sewing-machine 
companies  the  equal  protection  of  the  laws. 

Singer  Mfg.  Co.  v.  Wright,  (1887)  33  or  corporation,  to  engage  in  or  carry  on  any 
Fed.  Rep.  121.  See  also  Weaver  v.  State,  business  for  which  a  license  is  by  law  re- 
(1899)  89  Ga.  642.  quired,  without  having  paid  for  and  taken  out 

On    Mwine-nuchine    agents. -An    ordi-  a  li?™  t,he™for."  and  that  "T*  8ewi°g' 

vu     ■=»"•*  •«*"     aSwi«.      a*i     w  machine    •     •     •     company,  selling  sewing 

nance  imposing  a  license  tax  of  t™nty-flve  ^y^    .    .    .       either  themselves  or  by 

dollars  on  any  one  acting  as  agent,  solicitor,  &  .  u       d    „  h  £ 

or  canvasser  of  sewing .machines,  was  held  th      b^.      ^    of    ^{^        ^        machines, 

not  to  be  repugnant  to  the  constitutional  pro-  h  „  fo  th      ute  t  *en^.fivf  do,lar9  f or 

630,  the  court  saying:  No  one  is  denied  the  he,d  t'  dl8criminat^  ^constitutionally 
equal  protection of the  law. J>£°  who^oc-  ^  compame8  which  ^j,  Mwtog  ml 
cupation  or  upon  whose  property  no  greater  w  d  £  individuals  who  en- 
burden  »  imposed  than  is  imposed  upon  the  j  the  business  of  selling  sewing  ma- 
jame  occupation  or  the  same  kind  of  property  gg^  It  ft,80  held  that«  exel»  tion 
by  the  autb.or.iy  levymg  the  tax.  of  merchant8  engaged  in  a  ^neral  business, 
Exempting  general  merchants.  —  An  Ala-  keeping  sewing  machines  as  a  part  of  their 
bama  statute  which  provided  that  "  it  shall  stock,  did  not  discriminate  unconstitutionally. 
be  unlawful  for  any  person,  firm,  company,  Quartlebaum  v.  State,  (1885)  79  Ala.  1. 

(l)  Emigrant  Agents. —  A  state  law  taxing  the  business  of  hiring  persons  to 
labor  outside  the  state  limits  does  not  deny  to  persons  engaged  in  such  business 
the  equal  protection  of  the  laws  when  the  business  of  hiring  persons  to  labor 
within  the  state  is  not  subjected  to  like  tax. 

Williams  v.  Fears,  (1900)    179  U.  S.  274,  business  when  the  labor  is  to  be  performed 

affirming    (1900)     110    Ga.    584.      See    also  out  of  the  state  and  not  requiring  a  license 

Shepperd  V.  Sumter  County,   (1877)   59  Ga.  when  the  labor  is  to  be  performed  within  the 

535.  state.     "The  business  which  seeks  to  induce 

laborers  to  leave  the  state  and  the  business 

A   South   Carolina   statute   entitled   "An  which  promotes  the  employment  of  laborers 

Act  to  prohibit  emigrant  agents  from  plying  within  the  state,  are  so  different  in  their  ten- 

their  vocation  within. this  state  without  first  dencies  for  good  or  evil  to  general  interest, 

obtaining  a  license  therefor,   and   for  other  as  to  justify   a   different  classification   and 

purposes,"  is  not  discriminatory  in  any  un-  treatment  with  respect  to  them/'     State  0, 

lawful  sense  by  requiring  a  license  for  such  Napier,  (1901)  63  S.  Car.  67. 
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(j)  laundry  Lioonao. 

A  statute  providing  that  "  every  male  per- 
son engaged  in  the  laundry  other  than  the 
steam  laundry  business  must  pay  a  license 
of  ten  dollars  per  quarter,  provided  that, 
where  more  than  one  person  is  engaged  or 
employed  or  kept  at  work,  such  male  person 
or  persons  shall  pay  a  license  of  twenty-five 
doll  a  re  per  quarter,  which  shall  be  the  license 
for  one  place  of  business  only/'  when  another 
statute  provides  that  "  every  person  who  car- 
ries on  a  steam  laundry  must  pay  a  license 


of  fifteen  dollars  per  quarter,"  casta  a  greater 
burden  upon  those  conducting  the  business 
of  a  laundry  otherwise  than  by  steam, 
where  one  or  more  persons  are  employed, 
than  is  imposed  upon  those  conducting  a 
steam  laundry,  without  presenting  condition! 
which  would  justify  the  state  in  adding  this 
additional  burden.  In  re  Yot  Sang,  (1896) 
75  Fed.  Rep.  083.  But  in  State  v.  French, 
(1895)  17  Mont.  54,  the  statute  was  held  to 
be  valid. 


(k)  Discretion  in  Inning  Licenses. —  A  municipal  ordinance  vesting  power  in  the 
mayor  to  grant  or  refuse  a  license  to  sell  cigarettes  does  not  deny  the  equal 
protection  of  the  laws  because  in  other  kinds  of  business  where  licenses  are 
granted  to  persons  engaged  in  any  trade  or  occupation  there  is  not  given  to 
the  mayor  a  like  exercise  of  discretion. 


Gundling  v.  Chicago,  (1900)   177  U.  S.  186. 

A  statute  relating  to  deposits  of  phos- 
phate rock  in  state  property  provided  "that 
in  every  case  in  which  applications  shall  be 
made  to  the  board  of  agriculture  for  a  license 
to  dig,  mine,  and  remove  phosphate  rock  and 
phosphatic   deposits   from   the   beds   of   the 


navigable  streams  or  from  the  marshes  of  this 
state,  it  shall  be  within  the  power  and  au- 
thority of  the  said  board  to  grant  or  refuse 
the  said  license,  as  the  said  board  may,  in  its 
discretion,  deem  best  for  the  interests  of  the 
state  and  the  proper  management  of  the  in- 
terests of  the  state  in  such  deposits."  State 
v.  Hagood,  (1888)  30  S.  Car.  519. 
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"  Bepresentatives  shall  be  apportioned  among  the  several  states  according  to  their 
respective  numbers,  counting  the  whole  number  of  persons  in  each  state,  ex- 
cluding Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for. 
the  choice  of  electors  for  President  and  Vice-President  of  the  TJnited  States, 
representatives  in  CongTess,  the  executive  and  judicial  officers  of  a  state,  or  the 
members  of  the  legislature  thereof,  is  denied  to  any  of  the  male  inhabitants 
of  such  state,  being  twenty-one  years  of  age,  and  citizens  of  the  TJnited  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other  crime, 
the  basis  of  representation  thferein  shall  be  reduced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male 
citizens  twenty-one  years  of  age  in  such  state." 

Clause  of  Original  Constitution  Abrogated.  —  Slavery  having  been  abolished,  and  the 
persons  formerly  held  as  slaves  made  citizens,  this  clause  fixing  the  appor- 
tionment of  representatives  has  abrogated  so  much  of  the  corresponding  clause 
of  the  original  Constitution  as  counted  only  three-fifths  of  such  persons. 

Elk  t?.  Wilkins,  (1884)  112  U.  S.  102. 

A  Seceded  Bute  It  Hot  Entitled,  on  iti  Boadmiation  into  the  Union,  to  immediate 
representation  of  the  two-fifths  of  its  colored  population  added  to  its  basis  of 
population  by  the  Fourteenth  Article  of  Amendment  to  the  Federal  Constitu- 
tion, without  awaiting  the  next  census. 

Segar,  2  Bart.  810. 

Bute  Control  of  Suffrage.  —  This  section  distinctly  recognizes  the  right  of  a 
state  to  deny  or  abridge  the  right  to  vote  of  the  male  inhabitants  who  are 
twenty-one  years  of  age,  and  it  is  well  known  that  many  of  the  states  have  from 
time  to  time,  by  an  impartial  and  uniform  rule  of  prohibition,  denied  the  right 
to  vote  to  such  of  their  male  inhabitants  as  were  thought  not  to  possess  the 
qualifications  necessary  for  an  independent  and  intelligent  exercise  of  the  right. 

Stone  v.  Smith,  (1893)   159  Mass.  414.  to  classes  or  portions  of  the  male  inhabitants 

the  right  to  vote  which  is  allowed  to  other 

Not  only  does  this  section  assume  that  the  male  inhabitants.  The  regulation  of  the  suf- 
right  of  male  inhabitants  to  vote  was  the  frage  is  thereby  conceded  to  the  states  as  a 
special  object  of  its  protection,  but  it  as-  state's  right.  U.  S.  v.  Anthony,  (1873)  11 
sumes  and  admits  the  right  of  a  state  to  deny       Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No.  14,459. 

Subject  to  Penalty  of  Reduction  in  Representation.  —  "  The  first  section 
of  the  Fourteenth  Amendment  does  not  refer  to  the  exercise  of  the  elective 
franchise,  though  the  second  provides  that  if  the  right  to  vote  is  denied  or 
abridged  to  any  male  inhabitant  of  the  state  having  attained  majority,  and 
being  a  citizen  of  the  United  States,  then  the  basis  of  representation  to  which 
each  state  is  entitled  in  the  Congress  shall  be  proportionately  reduced.  When- 
ever presidential  electors  are  appointed  by  popular  election,  then  the  right  to 
vote  cannot  be  denied  or  abridged  without  invoking  the  penalty,  and  so  of 
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the  right  to  vote  for  representatives  in  Congress,  the  executive  and  judicial 
officers  of  a  state,  or  the  members  of  the  legislature  thereof.  The  right  to  vote 
intended  to  be  protected  refers  to  the  right  to  vote  as  established  by  the  laws 
and  constitution  of  the  state.  There  is  no  color  for  the  contention  that  under 
the  amendments  every  male  inhabitant  of  the  state  being  a  citizen  of  the 
United  States  has  from  the  time  of  his  majority  a  right  to  vote  for  presidential 
electors." 

McPtierson  v.  Blacker,  (1892)  146  U.  6.  39,  affirming  (1892)  92  Mich.  377. 

"  Excluding  Indian*  Hot  Taxed.1'  —  In  holding  that  Indians  maintaining  tribal 
relation  are  the  wards  of  the  nation  and  owe  no  allegiance  to  the  states,  and 
receive  from  them  no  protection,  the  Supreme  Court  of  the  United  States 
said :  "  In  declaring  the  basis  on  which  representation  in  the  lower  branch 
of  the  Congress  and  direct  taxation  should  be  apportioned,  it  was  fixed  that  it 
should  be  according  to  numbers,  excluding  Indians  not  taxed,  which,  of  course, 
excluded  nearly  all  of  that  race,  but  which  meant  that  if  there  were  such 
within  a  state  as  were  taxed  to  support  the  government,  they  should  be  counted 
for  representation,  and  in  the  computation  for  direct  taxes  levied  by  the  United 
States.  This  expression,  excluding  Indians  not  taxed,  is  found  in  the  Four- 
teenth Amendment,  where  it  deals  with  the  same  subject  under  the  new  condi- 
tions produced  by  the  emancipation  of  the  slaves.  Neither  of  these  shed 
much  light  on  the  power  of  Congress  over  the  Indiana  in  their  existence  as 
tribes,  distinct  from  the  ordinary  citizens  of  a  state  or  territory.*' 

U.  S.  t>.  Kagama,  (1886)  118  U.  S.  378. 

Indians  Not  Taxed  Are  Not  Citizens.  —  Indians  not  taxed  are  still  excluded 
from  the  count,  for  the  reason  that  they  are  not  citizens.  Their  absolute 
exclusion  from  the  basis  of  representation,  in  which  all  other  persons  are 
now  included,  is  wholly  inconsistent  with  their  being  considered  citizens. 

filk  o.  Wilkins,  <1884)  112  U.  S.  102. 
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AMENDMENT  XIV.  SECTION  3. 

"  No  person  shall  be  a  senator  or  representative  in  Congress,  or  elector  of  President 
and  Vice-President,  or  hold  any  office,  civil  or  military,  under  the  United  States, 
or  under  any  state,  who,  having  previously  taken  an  oath,  as  a  member  of 
Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  state 
legislature,  or  as  an  executive  or  judicial  officer  of  any  state,  to  support  the 
Constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or 
rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may  by  a  vote  of  two-thirds  of  each  House,  remove  such  dis- 
ability." 

State  Offlotrt.  —  Sheriffs,  County  Solicitors,  and  Other  Officers  required  to  take 
an  oath  to  support  the  Constitution  of  the  United  States  by  the  laws  of  the 
state  are  within  the  operation  of  this  clause. 

Worthy  v.  Barrett,   (1869)   63  N.  Car.  199. 

A  Constable  who  took  the  oath  to  support  the  Constitution  of  the  United 
States,  required  of  such  an  office,  and  subsequently  engaged  in  the  civil  war, 
was  an  officer  of  the  state  within  the  meaning  of  this  amendment 

U.  S.  v.  Powell,  (1871)  65  N.  Car.  709,  27  Fed.  Cas.  No.  16,079. 

Engaged  in  Bebeliion.  —  One  Who  Is,  or  Has  Been,  Disloyal  to  the  government 

is  disqualified  to  hold  a  seat  as  representative  in  Congress. 

Smith  17.  Brown,  2  Bart.  395;  McKee  t?.  Young,  2  Bart.  422;  Christy,  2  Bart.  464; 
Wallace  v.  Simpson,  2  Bart.  731. 

The  Word  "  Engage  "  Implies  a  Voluntary  Effort  to  assist  the  insurrection 
or  rebellion,  and  to  bring  it  to  a  successful  termination.  When  a  person 
furnished  a  substitute  for  himself  to  the  Confederate  army,  but  alleges  that 
he  himself  was  enrolled,  and  was  about  to  be  conscripted,  and  was  overcome 
by  force,  which  he  could  not  resist,  his  action  must  have  been  prompted  by  a 
well-grounded  fear  of  great  bodily  harm  and  the  result  of  force,  which  lie 
was  able  neither  to  escape  nor  resist,  and  his  action  must  have  sprung  from 
want  of  sympathy  with  the  insurrectionary  movement,  and  not  from  his 
repugnance  to  being  in  the  army  merely. 

U.  S.  v.  Powell,  <1871)  65  N.  Car.  709,  27  Fed.  Cas.  No.  16,079. 

"  Aid  and  Comfort  may  be  given  to  an  enemy  by  words  of  encourage- 
ment, or  the  expression  of  an  opinion,  from  one  occupying  an  influential  posi- 
tion ;"  or  by  "  being  active  in  feeding  rebels "  engaged  in  war  against  the 
government 

McKee  v.  Young,  2  Bart.  422. 

Holding  Office  under  Confederate  Government —  With  Purpose  to  Render  Assistance 

to  United  States.  —  The  holding  of  an  office  under  a  seceded  state  government, 
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Political  Disability.  CONSTITUTION.  Amendment  XIV.,  Me.  S. 

where  the  prime  purpose  was  to  render  assistance  to  the  United  States  govern- 
ment and  its  loyal  citizens,  while  a  violation  of  the  letter  was  not  inimical  to 
the  spirit  of  the  Fourteenth  Amendment  to  the  Constitution,  and  did  not  dis- 
qualify one  from  holding  the  office  of  representative. 

Tucker  v.  Booker,  2  Bart.  772.      See  also  Patterson,  Taft   271. 

Holding  a  Commission  of  Justice  of  the  Peace  under  the  Confederate  gov- 
ernment did  not  necessarily  involve  giving  adherence  or  countenance  to  the 
rebellion. 

U.  S.  v.  Powell,  (1871)  65  N.  Oar.  709,  27  destroy  friend  and  foe  alike.    He  was  a  mere 

Fed.  Cas.  No.  16,079,  wherein  the  court  said:  peace   officer,   and    unless -it  be   shown   that 

"  It   was    absolutely    necessary    that    during  under  his  commission  the  defendant  did  some 

that  commotion  there  should  have  been  some  net  in  aid  of  the  insurrection  or  rebellion, 

to  preserve  order  and  to  restrain  the  vicious  the  fact  that  he  was  justice  of  the  peace  i» 

and  licentious,  who,  without  this,  would  have  of  no  consequence  in  the  determination  of  his 

taken  advantage  of  the  turmoil  to  pillage  aud  guilt  or  innocence  under  this  indictment.*' 

A  Clerk  of  a  District  Court,  holding  the  office  during  the  Civil  War,  did 

not  engage  in  insurrection  or  rebellion  against  the  United  States  government* 

or  give  aid  or  comfort  to  the  enemies  thereof,  if  he  confined  himself  to  his 

legitimate  duties  as  clerk. 

Hudspeth  v.  Garrigues,  (1809)  21  La.  Ann.  held  a  position   created  for  the  purpose   of 

684,  wherein   the  court  said :      "  If,   in   leg-  more   effectually   carrying   on   hostilities,    or 

islative,   or   other   official   capacity,   he   had  whose  duties  appertained  to  the  support  of 

been  engaged  in  the  furtherance  of  the  un-  the  rebel  cause;   or  if  he  had  in  some  way 

lawful  purposes  of  the  insurgents,  when  the  misused  the  office  he  did  hold  to  forward  the 

duties  of  his  office  necessarily   had   relation  designs  of  the  enemies  of  the  United  States; 

to  the  support  of  the  rebellion;   if  he  had  the  case  would  have  been  very  different." 

Involuntary  Service  in  the  Confederate  Army  does  not  render  the  person 
rendering  such  service  ineligible  to  hold  the  office  of  sheriff. 
Privett  v.  Stevens,   (1881)   25  Kan.  275. 

Btmovalof  Disability — Effect  of  Pardon.  —  This  section  does  not  operate  to 
exclude  a  person  from  holding  office  under  the  United  States  who  received 
a  full  pardon  from  the  President  for  the  part  he  had  taken  in  the  Civil  War 
prior  to  the  adoption  of  the  amendment 

Pardon  —  Lawton'a  Case,  (1885)   18  Op.  Atty.-Gen.  149. 

By  Resolution  of  House  of  Representatives. 

A  person  who  had  accepted  office  under  a  in  Congress,  could  be  relieved  of  such  din- 
Confederate  state,  thereby  becoming  disquali-  qualification  by  resolution  of  the  House  of 
fied  from  holding  the  office  of  representative       Representatives.    Butler,  2  Bart.  461. 

The  Act  of  Congress  of  June  6,  1898,  ch.  389,  30  Stat.  L.  432,  provides 
"  that  the  disability  imposed  by  section  3  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  heretofore  incurred  is  hereby  removed*" 

See  0  Fed.  Stat.  Annot.  583. 

B*trotpeetiv«  Operation. —  Persons  in   office  before   the   promulgation   of  this 

amendment  -were  not  removed  therefrom  by  the  direct  and  immediate  effect 

of  the  prohibition  to  hold  office  contained  in  this  section,  but  legislation  by 

Congress  was  necessary  to  give  effect  to  the  prohibition  by  providing  for  such 

removal,  and  it  results  further  that  thp  exercise  of  their  several  functions  by 
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these  officers,  until  removed  in  pursuance  of  such  legislation,  was  not  unlawful. 
The  intention  was  to  create  a  disability  to  remove  any  proper  case  by  a  two- 
thirds  vote,  and  to  be  made  operative  in  other  cases  by  the  legislation  of  Con- 
gress in  its  ordinary  ooursa  This  construction  gave  certain  effect  to  the 
undoubted  intent  of  the  amendment  to  insure  the  exclusion  from  office  of  the 
designated  class  of  persons  if  not  relieved  from  their  disability,  and  avoided 
the  manifold  evils  which  must  have  attended  the  construction  that  this  prohibi- 
tion incidentally,  on  the  day  of  its  promulgation,  affected  all  offices  held  by 
persons  within  the  category  of  prohibition,  and  made  all  official  acts  performed 
by  them  since  that  day  null  and  void. 

Griffin's  Case,  (1869)  Chase  (U.  S.)  364,  11  Fed.  Cas.  No.  $815.     See  State  v.  Watkins, 
(1869)  21  La.  Ann.  633. 

Payment  of  Claim  Prohibited  by  Joint  Bosolntlon.  —  Where  the  payment  of  a  claim 

against  the  government  would  otherwise  come  within  the  prohibition  of  a  joint 

resolution,  the  fact  that  the  political  disabilities  of  the  claimant  imposed  by 

this  section  have  since  been  removed  by  Congress  does  not  free  the  claim 

from  the  operation  of  that  resolution ;  the  prohibition  of  payment  still  continues. 

Williams's  Case,  (1873)   14  Op.  Atty.-Gen.  329. 
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AMENDMENT  XIV.,  SECTION  4. 

"  The  validity  of  the  public  debt  of  the  United  States,  authorised  by  law,  including 
debts  incurred  for  payment  of  pensions  and  bounties  for  services  in  suppressing 
insurrection  or  rebellion,  shall  not  be  questioned.  But  neither  the  United 
States  nor  any  state  shall  assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United  States,  or  any  claim  for 
the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obligations  and 
claims  shall  be  held  illegal  and  void." 


A  Contract  for  th*  PnrehaM  of  Confederate  Coupon  Bonds  and  the  undertaking  to  de- 
liver them  cannot  be  enforced,  nor  will  a  court  entertain  a  suit  to  recover  dam- 
ages against  a  party  for  the  failure  to  comply  with  the  contract  for  such  bonds 
or  obligations. 


Branch  v.  Haas,  (1883)  16  Fed.  Rep.  54, 
wherein  the  court  said :  "  The  plaintiff  re- 
lies upon  the  authority  of  Thorington  v. 
Smith,  (1868)  8  Wall.  (U.  S.)  1.  That  was 
a  case  where  property  had  been  sold  in  1864, 
while  the  war  was  flagrant.  The  property 
was  real  estate.  A  portion  of  the  purchase 
money  was  paid  in.  Confederate  treasury 
notes,  which  was  the  currency,  and  substan- 
tially the  only  currency,  in  circulation  at  the 
time  here,  in  Montgomery,  Alabama,  where 
the  transaction  took  place  and  where  all  the 
parties  resided  at  the  time.  A  note  was 
given  for  the  unpaid  portion  of  the  purchase 
money,  ten  thousand  dollars,  and  after  the 
war  ended  and  the  Confederate  States  of 
America  passed  out  of  existence,  suit  was 
brought  for  the  unpaid  portion  of  the  pur- 
chase money  of  the  property,  and  the  question 
was  whether,  the  note  could  be  enforced.  The 
transaction  of  sale  of  which  it  was  a  part  was 
in  Confederate  treasury  notes,  and  it  was  pro- 
posed to  be  shown  that  it  was  the  under- 
standing of  the  parties  that  the  note  also  was 
to  be  paid  in  the  same  currency.  The  court 
held  that  such  contracts  could  be  enforced 
in  the  courts  of  the  United  States,  after  the 
restoration  of  peace,  '  to  the  extent  of  their 
just  obligation,'  but  the  opinion  of  the  court 
shows  that  this  result  was  reached,  not  be- 
cause of  any  recognition  of  Confederate  treas- 


ury notes  as  of  any  just  and  valid  obligation, 
or  that  transactions  baaed  upon  such  currency 
should  be  upheld,  except  as  to  persons  resid- 
ing within  Confederate  lines,  and  where  such 
currency  was  the  only  currency  in  which  ex- 
changes in  the  common  transactions  of  life 
could  be  made;  and  in  speaking  of  such  cur- 
rency the  court  said  in  that  case:  '  It  must 
be  regarded,  therefore,  as  a  currency  imposed 
upon  the  community  by  irresistible  force.' 
This  case  of  Thorington  v.  Smith  is  com- 
mented on  in  the  subsequent  case  of  Uanauer  •' 
v.  Woodruff,  (1872)  15  Wall.  (U.  S.)  439,} 
cited  ahove,  which  was  a •  suit  on  a  promissory 
note,  dated  at  Memphis,  Tennessee,  December 
22,  1861,  the  consideration  of  which  was 
bonds  issued  by  the  authority  of  the  conven- 
tion of  Arkansas  which  attempted  to  carry 
the  state  out  of  the  Union,  for  the  purpose 
of  supporting  the  war  levied  by  the  insurrec- 
tionary bodies  then  controlling  the  state 
against  the  federal  government.  In  that  case 
the  court  held  that  the  bonds  did  not  consti- 
tute a  valid  consideration  for  the  note  sued 
on,  even  though  bonds  of  that  character  were 
used  as  a  circulating  medium  in  Arkansas 
and  about  Memphis,  Tennessee,  in  the  busi- 
ness transactions  of  the  people," 


See  Contract  for  Payment  of  Confederate 
Notes,  supra,  p.  237. 
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AMENDMENT  XIV.,  SECTION  5. 

"Hi  Congreu  shall  have  power  to  enforce,  by  appropriate  legislation,  the  pro- 
visions of  this  article." 

L  Legislation  Must  Be  Directed  Against  State  Action,  631. 

1.  In  General,  631. 

2.  Except  in  Cases  of  Affirmative  Grants  of  Power  to  Congress,  632. 

3.  Conspiracy  to  Deprive  Any  Person  of  the  Equal  Protection  of  the  Laws,  632. 

4.  Prohibiting  Denial  of  Admission  to  Privileges  of  Public  Places,  633. 

II.  Power  Limited  to  Enforcement  of  Guaranty,  634. 

III.  Jurors  Not  to  Be  Excluded  on  Account  of  Race,  etc.,  634. 

IV.  Removal  of  Causes  Against  Persons  Denied  Any  Civil  Right, 

635- 
V.  Empowering  Officer  to  Determine  Facts  of  Citizenship,  635. 
VI.  No  Power  to  Legislate  on  Local  Affairs,  635. 

I  Lmislatioh  ,MtT0T  Be  Directed  Aoaikst  State  Actio*  —  1.  In  General 

—  The  prohibitions  of  the  Fourteenth  Amendment  are  directed  to  the  states, 
and  they  are  to  a  degree  restrictions  of  state  power.  It  is  these  which  Con- 
gress is  empowered  to  enforce,  and  to  enforce  against  state  action,  however 
put  forth,  whether  that  action  be  executive,  legislative,  or  judicial.  Such  en- 
forcement is  no  invasion  of  state  sovereignty.  No  law  can  be,  which  the  people 
of  the  state  have,  by  the  Constitution  of  the  United  States,  empowered  Con- 
gress to  enact 

Em  p.  Virginia,  (1870)  100  U.  S.  346.    See  and    to    supersede    them.      The    legislation 

also  Em  p.  Riggins,    (1904)    134   Fed.   Rep.  .which  Congress  is  authorized  to  adopt  in  this 

404;  U.  S.  v.  Patrick,   (1893)    54  Fed.  Rep.  behalf   is   not   general    legislation   upon    the 

350;   U.  S.  v.  Washington,    (1883)    20  Fed.  rights  of  the  citizen,  but , corrective  legisla- 

Bep.  631;  Smoot  0.  Kentucky  Cent.  R.  Co.,  tios,  that)  is,  such  as  may  be  necessary  and 

(1882)  13  Fed.  Rep.  343.  proper  for  counteracting   such   laws   as  .the 

of  citizens   sought  to   be  protected   by    the  «£  ^£2. ^w  °I»   ™ww2  ^ 

Fifteenth  Amendment,  no  legislation  of  the  the   «*«■*»»*>   they   are   prohibited    from 

United  States  under  said  amendment,  nor  any  ™*™&  °f  *****     ClVl1  Rlghts  Ca8e8>  . 

proceeding   under    such    legislation,    can    be  <IWW'   1W  u'  fe*  L6' 

called  into  activity;  for  the  prohibitions  of  Conspiracy  to  prevent  Appearance  as  a 
the  amendment  are  against  state  laws  and  witness.  —  The  right  of  any  person  to  be  a 
acts  done  under  state  authority.  Of  course,  witness,  and  to  attend  court  for  the  purpose 
legislation  may  be,  and  should  be,  provided  in  of  giving  his  testimony,  is  not  a  right  granted 
advance  to  meet  the  exigency  when  it  arises;  by  the  Constitution.  The  construction  of  a 
but  it  should  be  adapted  to  the  mischief  and  statute  which  would  bring  within  its  mean- 
wrong  which  the  amendment  was  intended  to  ing  a  charge  of  conspiracy  to  oppress  a 
provide  against;  and  that  is,  state  laws  or  citizen  of  the  United  States  in  the  exercise 
state  action  of  some  kind,  adverse  to  the  of  his  right  to  appear  and  testify  as  a  wft- 
^  rights  of  the  citizen  secured  by  the  amend-  ness  before  the  grand  jury  of  a  federal  court, 
meat.  Such  legislation  eannot  properly  cover  and  also  that  of  having,  in  pursuance  of  such 
the  whole  domain  of  rights  appertaining  to  conspiracy,  murdered  him  because  of  his  hav- 
Bfe,  liberty,  and  property,  defining  them  and  ing  exercised  that  right,  would  render  it  in- 
providing  for  their  vindication.  That  would  consistent  with  the  Constitution.  U.  S.  v, 
be  to  establish  a  code  of  municipal  law  regu-  Sanges,  (1891)  48  Fed.  Rep.  86,  wherein  the 
lative  of  all  private  rights  between  man  and  court  said  that  there  is  nothing  to  indicate 


in  society.    It  would  be  to  make  Con-      that  the  provisions  of  these  amendments  "  are 
great  take  the  place  of  the  state  legislatures      to  be  enforced  by  congressional  enactments 
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authorizing  the  trial,  conviction,  and  punish-  "  I   am,  therefore,   of   opinion  that  in   bo 

ment  of  individuals  for  individual  invasions  far  as  the  Civil  Rights  Bill  assumes  to  com- 

of  individual  rights,  unless  committed  under  pel,  regulate,  or  control  the  admission  of  evi- 

state  authority;   this  amendment  guarantees  dence  in  the  courts  of  this  state,  it  is   in- 

immunity  from  state  laws  and  state  acts  in-  operative,  unconstitutional,  and  void."     Per 

vading  the  privileges  and  rights  specified  in  Gilpin,  C.  J.,  in  The  State  v.  Rash,   (1867) 

the  amendment,  but  confers  no  rights  upon  Houst.  Crim.  Cas.   (Del.)   271. 
one  citizen  as  against  another.    The  provision 

authorizing  Congress  to  enforce  its  guarantees  The  Civil  Rights  Bill  of  1866  must  prevail 

by  legislation  means   such  legislation  as   is  where  its  provisions  come  into  conflict  with 

necessary    to    control    and    counteract    state  state  law;  and,  under  its  first  section,  negroes 

abridgment.      Writ    of    error    dismissed,    as  have  equal   rights  with   whites  to  give  evi- 

such  writ  does  not  lie  on  behalf  of  the  United  dence,  and  are  competent  witnesses.     Ex  p. 

States   in   criminal  cases  in   the  absence  of  Warren,  (1868)  31  Tex.  143;  Kelley  v.  State, 

statute,  (1892)  144  U.  S.  310.    See  sees.  1977  (1869)  25  Ark.  392. 
and  1978,  R.  S.,  1  Fed.  Stat.  Annot.  791. 

2.  Except  in  Cases  of  Affirmative  Grants  of  Power  to  Congress.  —  The  rule  that 
in  the  enforcement  of  provisions  guaranteeing  civil  rights,  Congress  is  limited 
to  the  enactment  of  legislation  corrective  of  any  wrong  committed  by  the 
states  and  not  by  the  individuals,  does  not  apply  to  those  cases  in  which  Con- 
gress is  clothed  with  direct  and  plenary  powers  of  legislation  over  the  whole 
subject,  accompanied  by  an  express  or  implied  denial  of  such  power  to  the 
states,  as  in  the  regulation  of  commerce  with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes,  the  coining  of  money,  the  establishment 
of  post  offices  and  post  roads,  the  declaring  of  war,  etc  In  these  cases  Con- 
gress has  power  to  pass  laws  for  regulating  the  subjects  specified  in  every  detail, 
and  the  conduct  and  transactions  of  individuals  in  respect  thereof.  But  where 
a  subject  is  not  submitted  to  the  general  legislative  power  of  Congress,  but 
is  only  submitted  thereto  for  the  purpose  of  rendering  effective  some  prohibition 
against  particular  state  legislation  or  state  action  in  reference  to  that  subject, 
the  power  given  is  limited  to  its  object,  and  any  legislation  by  Congress  in 
the  matter  must  necessarily  be  corrective  in  its  character,  adapted  to  counteract 
and  redress  the  operation  of  such  prohibited  state  laws  or  proceedings  of  state 
officers. 

Civil  Rights  Gases,  (1883)  109  IT.  S.»18.  teed  by  it,  even  without  an  express  delega- 
tion of  power,  may  be  protected  by  Congress. 

Right  or  immunity  guaranteed  by  the  Con-  Strauder  r.  West  Virginia,  (1879)  100  U.  S. 
stitution.  —  A  right  or  an  immunity,  whether  310,  reversing  State  v.  Strauder,  (1877)  U 
created  by  the  Constitution  or  only  guaran-      W.  Va.  745. 

3.  Conspiracy  to  Deprive  Any  Person  of  the  Equal  Protection  of  the  Laws.  — 
Section  5519,  R.  S.,  providing  that  "  if  two  or  more  persons  in  any 
state  or  territory  conspire  or  go  in  disguise  upon  the  highway  or  on  the 
premises  of  another  for  the  purpose  of  depriving,  either  directly  or  indirectly, 
any  person  or  class  of  persons  of  the  equal  protection  of  the  laws  or  of  equal 
privileges  or  immunities  under  the  laws,  or  for  the  purpose  of  preventing  or 
hindering  the  constituted  authorities  of  any  state  or  territory  from  giving 
or  securing  to  all  persons  within  such  state  or  territory  the  equal  protection 
of  the  laws,  each  of  said  persons  shall  be  punished  *by  a  fine  of  not  less  than 
five  hundred  dollars  nor  more  than  five  thousand  dollars,  or  by  imprisonment, 
with  or  without  hard  labor,  not  less  than  six  months  nor  more  than  six  years, 
or  by  both  such  fine  and  imprisonment,"  is  not  warranted  by  any  clause  in 
this  amendment.     It  is  not  limited  to  take  effect  only  in  case  the  state  shall 
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abridge  the  privileges  or  immunities  of  citizens  of  the  United  States,  or  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law,  or  deny 
to  any  person  the  equal  protection  of  the  laws.  It  applies,  no  matter  how 
well  the  state  may  have  performed  its  duty.  Under  it  private  persons  are  liable 
to  punishment  for  conspiring  to  deprive  any  one  of  the  equal  protection  of 
the  laws  enacted  by  the  state. 


U.  S.  v.  Harris,  (1882)  106  U.  S.  632, 
wherein  the  court  said :  "  When  the  state  has 
been  guilty  of  no  violation  of  its  provisions; 
when  it  has  not  made  or  enforced  any  law 
abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States;  when  no  one 
of  its  departments  has  deprived  any  person 
of  life,  liberty,  or  property  without  due  proc- 
ess of  law,  or  denied  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws; 


when,  on  the  contrary,  the  laws  of  the  state, 
as  enacted  by  its  legislative,  and  construed 
by  its  judicial,  and  administered  by  its  ex- 
ecutive departments,  recognize  and  protect 
the  rights  of  all  persons,  the  amendment  im- 
poses no  duty  and  confers  no  power  upon 
Congress."  See  also  Baldwin !?.  Franks,  ( 1887 ) 
120  U.  S.  684;  Le  Grand  v.  U.  S.,  (1882)  12 
Fed.  Rep.  579. 


4.  Prohibiting  Denial  of  Admiision  to  Privileges  to  Public  Plaoes.  —  An  Act 

of  Congress  which  declares  that  in  the  enjoyment  of  the  accommodations  and 
privileges  of  inns,  public  conveyances,  theatres,  and  other  places  of  amuse- 
ment, no  distinction  shall  be  made  between  citizens  of  different  race  or  color, 
or  between  those  who  have  and  those  who  have  not  been  slaves,  is  not  within  the 
power  of  Congress  under  this  clause.  The  statute  does  not  profess  to  be  cor- 
rective of  any  constitutional  wrong  committed  by  the  state,  but  steps  into  the 
domain  of  local  jurisprudence,  and  lays  down  rules  for  the  conduct  of  indi- 
viduals in  society  towards  each  other,  and  imposes  sanctions  for  the  enforce- 
ment of  those  rules  without  referring  in  any  manner  to  any  supposed  action 
of  the  state  or  its  authorities. 

Civil  Rights  Cases,  (1883)  109  U.  S.  10. 
See  also  U.  S.  v.  Washington,  (1883)  20  Fed. 
Rep.  631;  Charge  to  Grand  Jury,  (1875)  1 
Hughes  (U.  S.)  541,  30  Fed.  Cas.  No.  18,258. 


An  Act  of  Congress,  so  far  as  it  seeks  to 
inflict  penalties  for  the  violation  of  any  or 
all  rights  which  belong  to  the  citizens  of  a 
state,  and  not  to  citizens  of  the  United  States, 
as  such,  is  the  exercise  of  a  power  not  au- 
thorized by  any  provision  of  the  Constitution 
of  the  United  States,  and  the  privilege  to  use 
for  local  travel  any  public  conveyance  is  not 
a  right  arising  under  the  Constitution  of  the 
United  States.  Cully  v.  Baltimore,  etc.,  R. 
Co.,  (1876)  1  Hughes  (U.  S.)  536,  6  Fed. 
Cas.  No.  3,466. 

There  is  no  power  of  federal  legislation  to 
provide  penalties  for  the  violation  of  any 
privileges  save  the  few  which  are  enjoyed 
primarily  under  the  Federal  Constitution. 
The  Act  of  Congress  making  it  an  offense  to 
deny  to  colored  people  "  the  full  and  equal 
enjoyment  of  the  accommodations,  advan- 
tages, facilities,  and  privileges  of  the  theatres 
and  inns  "  of  a  state  is  invalid.  Charge  to 
Grand  Jury,  (1876)  21  Int.  Rev.  Ree.  173, 
30  Fed.  Cas.  No.  18,260. 

The  state  laws  of  North  Carolina  fully 
protect  all  persons,  irrespective  of  class,  in 
equal  rights  to  the  use  and  accommodations 
of  inns  and  public  conveyances;  and  there- 
fore the  Civil  Rights  Act  of  March  1,  1875, 


18  Stat.  L.  114,  p.  335,  was  not  necessary 
in  North  Carolina,  its  only  effect  being  to 
give  to  the  federal  courts  the  jurisdiction  of 
wrongs  suffered  by  citizens  by  reason  of  class. 
Civil  Rights  Bill,  (1875)  1  Hughes  (U.  S.) 
541. 

Contrasted  with  Thirteenth  Amendment. 
— "  We  must  not  forget  that  the  province 
and  scope  of  the  Thirteenth  and  Fourteenth 
Amendments  are  different;  the  former  simply 
abolished  slavery;  the  latter  prohibited  the 
states  from  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States; 
from  depriving  them  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  from 
denying  to  any  the  equal  protection  of  the 
laws.  The  amendments  are  different,  and 
the  powers  of  Congress  under  them  are  differ- 
ent. What  Congress  has  power  to  do  under 
one,  it  may  not  have  power  to  do  under  the 
other.  Under  the  Thirteenth  Amendment,  it 
has  only  to  do  with  slavery  and  its  incidents. 
Under  the  Fourteenth  Amendment,  it  has 
power  to  counteract  and  render  nugatory  all 
state  laws  and  proceedings  which  have  the 
effect  to  abridge  any  of  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or 
to  deprive  them  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  deny  to  any 
of  them  the  equal  protection  of  the  laws. 
Under  the  Thirteenth  Amendment,  the  legis- 
lation, so  fnr  as  norv  ssary  or  proper  to  eradi- 
cate all  forms  and  incidents  of  slavery  and 
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involuntary  servitude,  may  be  direct  and  pri-  only  be,  corrective  in  ita  character,  addressed 

mary,  operating  upon  the  acts  of  individuals,  to  counteract  and  afford  relief  against  state 

whether   sanctioned   by   state   legislation    or  regulations   or   proceedings,"     Civil    Rights 

not;   undes  the  Fourteenth,  as  we  have  al-  Gases,  (1883)  109  U.  &  23. 
ready  shown,  it  must  necessarily  be,  and  can 

n.  Powse  Limited  to  Ejfobcexeht  of  Guasjuttt.  —  Thia  amendment 
does  not  add  anything  to  the  rights  which,  one  citizen  ha»  under  the  Con- 
stitution against  another.  The  equality  of  the  rights  of  the  citizens  is  a 
principle  of  republicanism.  Every  republican,  government  is  in  duty  bound 
to  protect  all  its  citizens  in  the  enjoyment  of  this  principle,  if  within  ft* 
power.  That  duty  was  originally  assumed  by  the  states,  and  it  still  remains 
there.  The  only  obligation  resting  upon  the  United  States  is  to  see  thai  the 
states  do  not  deny  the  right  This  the  amendment  guarantees1,  but  no  mom 
The  power  of  the  national  government  is  limited  to  the  enforcement  of  this 
guaranty. 

U.  &  9.  Cruikshank,  ( 1875)  92  U.  S.  565,      nate  against  colored  men  as  a  nm*>  and  deny 
affirming   (1874)    1   Woods   (U.  S.)    308,  25       them  equal  civil  rights  with  other  df 


Fed.  Cas.  No.  14,897.  are  now  prohibited  by  the  Constitution,  and 

"The  recent  amendments  to  the  Constittt-  "**.  *    df1*"*    unconstitutional    by    the 

ties  were  intended  to  secure  freedom  and  the  ^jJ^SZ^JPL  ^J^X^ 

benefits   of  citizenship   to   colored  men,   and  t'     „^^        ^    ^f  ^  i     ^\SS^  , 

protect  their  civil  rights  against  hostile  state  *<*•"     f^Ti  £f  ^5-1,  J2*>  JL18I? Li 

legislation.     All  state  laws  which  discrimi-  Hu*hes  <U'  *>  M1>  30  FwL  Ca*  **•  **** 

in.  Jveou  Hot  to  fin  Sxclvbsd  on  Account  ot  lUcm,  Etc  —  An  Act  of 

Congress  which  enacts  that  "  no  citizen  possessing  all  other  qualifications  which 
are  or  may  be  prescribed  by  law  shall  be  disqualified  for  Berries  as  grand  or 
petit  jnror  in  any  court  of  the  United  States)  or  of  any  state,  on  aoootnit  of  fide* 
color,  or  previous  condition  of  servitude;  and  any  officer  or  other  person 
charged  with  any  duty  in  the  selection  or  summoning  of  jurors  who  shall 
exclude  or  fail  to  summon  any  citizen  for  the  cause  aforesaid  shall,  on  con- 
viction thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  mora  than 
five  thousand  dollars,"  is  a  constitutional  exercdae  of  the  power  of  Congrats 
under  this  provision. 

Em  p.  Virginia,  (1879)  100  TJ.  8.  344,  power*  See  Act  of  March  I,  1870,  *  114, 
wherein  the  court  said :  "  AH  of  the  amend-  see.  4,  4  Fhb.  Stat.  Ajtjot.  740.  See  aim 
ments  derive  much  of  their  force  from  this  Nea?  v.  Delaware,  (1880)  10$  U.  8.  J70. 
latter  provision.  It  is  not  said  that  the  judi- 
cial power  of  the  general  government  shall  The  principle  is  reaffirmed  timt  set  this* 
extend  to  enforcing  the  prohibitions  and  to  1977  ami  641,  R.  &,  and  tin  Aet  of  March  I, 
protecting  the  rights  and  immunities  guar-  1875,  18  Stat.  L.  114,  sec.  4,  "Were*  i!us»ti» 
anteed.  It  is  not  said  that  branch  of  the  tutional  exertions  of  the  power  of  Congress 
government  shall  be  authorized  to  declare  to  enact  appropriate  legislation  for  the  en- 
void  any  action  of  a  state  in  violation  of  the  forcexnent  of  the  provisions  of  the  Fourteenth 
prohibitions.  It  is  the  power  of  Congress  Amendment,  which  was  d^ign**!,  primarily, 
which  has  been  enlarged.  Congress  is  au-  to  secure  to  the  colored  race,  thereby  invested 
thorized  to  enforce  the  prohibitions  by  ap-  with  the  rights,  privileges,  and  responsi- 
propriate  legislation.  Some  legislation  is  bilities  of  citizenship,  the  enjoyment  of  all 
contemplated  to  make  the  amendments  fully  the  civil  rights  that,  under  the  lew,  are  ea- 
effective.  Whatever  legislation  is  appro-  joyed  by  white  persons;  that  while  a  state, 
priate,  that  is,  adapted  to  carry  out  the  ob-  consistently  with  the  purposes  for  which  the 
jects  the  amendments  have  in  view,  whatever  amendment  was  adopted,  may  confine  the 
tends  to  enforce  submission  to  the  prohibitions  selection  of  jurors  to  males,  to  freeholders, 
they  contain,  and  to  secure  to  all  persons  the  to  citizens,  *  #  *  and  therefore  a*  se- 
en joyment  of  perfect  equality  of  civil  rights  cused,  being  of  the  colored  race,  cannot  eftim 
and  the  equal  protection  of  the  laws  against  as  matter  of  riefit  that  his  race  shaft  he 
state  denial  or  invasion,  if  not  prohibited,  is  represented  on  the  jury,  yet  a  denial  to  cfti- 
brought  within  the  domain  of  congressional  zens  of  the  African  race,  because  of  their 
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color,  of  the  right  or  privilege  accorded  to  with  the  amendment,  and  within  the  power 

white  citizens,  of  participating  as  jurors  in  of   Congress,   by   appropriate   legislation,    to 

the  administration  of  justice,  would  be  a  dis-  prevent."    Gibson  v.  Mississippi,   (1896)    162 

crimination  against  the  former  inconsistent  U.  S.  565. 

IV.  Removal  of  Causes  Against  lEmtost  Dnro  Any  Civil  Bight.  — 

Section  641,  E.  S.,  enacting  that  "  when  any  civil  suit  or  criminal  prosecution 

is  commenced  in  any  state  court,  for  any  cause  whatsoever,  against  any  person 

who  is  denied,  or  cannot  enforce,  in  the  judicial  tribunals  of  the  state,  or  in 

the  part  of  the  state  where  such  suit  or  prosecution  is  pending,  any  right 

secured  to  him  by  any  law  providing  for  the  equal  civil,  rights  of  citizens  of 

the  United  States,  or  of  all  persons  within  the  jurisdiction  of  the  United 

States,     *     *     *     such  suit  or  prosecution  may,  upon  the  petition  of  such 

defendant,  filed  in  said  state  court  at  any  time  before  the  trial  or  final  hearing 

of  the  cause,  stating  the  facts,  and  verified  by  oath,  be  removed  for  trial  into 

the  next  Circuit  Court  to  be  held  in  the  district  where  it  is  pending,"  was  fully 

warranted  by  the  fifth  section  of  the  Fourteenth  Amendment. 

Strauder  v.  West  Virginia,  ( 1879)  100  U.  Fourteenth  Amendment  is  to  prohibit  the 
S.  311,  reversing  State  v.  Straftder,  (1877)  11  states  from  making  laws  which  discriminate 
W.  Va.  745.    See  4  Fed.  Stat.  Ahnot.  25&        against  the  negro  race,  but  recently  emanci- 

Congress,  by  virtue  of  the  fifth  section  of      fhl  t  l^K  2^1;^ 

*\*~  T?r.,_*™4.u   a~~~a ~±    ™„  AM^MA  +i»«       lfc  nas  b^11  8<>  construed  in  many  decisions  of 

the  Fourteenth  Amendment,  may  enforce  the       ^    M      x  g  c  ^  fc        .         f 

prohibitions   whenever  they   are   disregarded  ft  ^ ^  letfslated  tbe  subject 

by  either  the  legislative,  the  executive,  or  the  'din  that  Tew ^lone and   provided  that 

judicial  department  of  the  state.     The  mode  an5  m  th?it  Yiew  alone'  ""*  P™™**1  ™at 

J"       .     wt|*mmijcu*  u*  juw .f    j.        i>Z        ^r  whenever  it  shall  appear  that  any  law  of  a 

°1*  ZZZ'IVJ^  ?W  u  ™£™  «»  ***  *>  discriminated,  then  it  .hall  be  ground 
recognition,  by  removing  the  case  from  a  ^  ^  ^  4,  ,  tamt  In  ^^^ 
state  court  m  which  it  is  denied,  into  a  fed-      ^    quegtioil  is  purely  one  of  law- that  is 

™  ^"l  8  *L  ».^i°J *W  to  say,  it  arises  upon  the  proper  construction 
Of  this  there  can  be  no  reasonable  doubt.  of  the' gtate  law£to  determine  whether  or 
Removal  of :  cases  from  state  courts  into  courts  ^  ^  ^  ^  „.,,  discriminate.  All 
of  the  United  States  has  been  an J^knowl-  fa  w  h  th  t  ^  of  the  amendnlcnt 
edged  mode  of  protertmg  rights  ever  since  .  th  fcj  t  rf  diF8CUMion  are  app>ie(tb,e 
the  foundation  of  the  government.  Its con-  ,  j^ideiuny,  if  at  all,  to  the  case  at  bar, 
st.tut.onal.tjr  has  never  been  Mnowfrr  whfch  arise8  *,80  from  the  Fourteenth 
doubted.  Virginia  v.  Rives,  (1879)  100  U.  8.  Amendmentt  but  not  from  any  expreg8  lan. 
***'  gnage  therein  contained,  but  from  the  con- 
Primarily,  as  will  be  readily  seen  from  the  struction  given  to  it  by  the  courts.  Eastling 
language,  the  effect  of  this  first  section  of  the  v.  State,  (1901)  69  Ark.  192. 

V.  Empoweeihg  Officer  to  Determihe  Facts  of  Citizenship.  —  It  is  com- 
petent for  Congress  to  empower  a  United  States  commissioner  to  determine 
tbe  various  facts  on  which  citizenship  depends. 

Chin  Bak  Kan  t?.  U.  S.,  (1902)  186  U.  S.  200. 

VL  Ho  Power  to  Legislate  oh  Local  Affairs.  —  The  Fourteenth  Amend- 
ment, in  forbidding  a  state  to  make  or  enforce  any  law  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  States,  or  to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  or  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,  did  not  invest  and 
did  not  attempt  to  invest  Congress  with  power  to  legislate  upon  subjects  which 
are  within  the  domain  of  state  legislation. 

In  re  Rahrer,  (1891)  140  U.  S.  554.  the  right  of  a  state  to  regulate  the  domestic 

relations  of  its  own  citizens.    Ex  p.  Kinney, 
Domestic     relations.  —  This     amendment       (1879)  3  Hughes  (U.  k)  9,  14  Fed.  Cas.  No. 
give*  no  power  to  Congress  to  interfere  with      7,825. 
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AMENDMENT  XV.,  SECTION  1. 

"  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state  on  account  of  race,  color,  or  previous  con- 
dition of  servitude."1 

I.  This  Section  Is  Self-executing,  636. 
II.  Prohibition  upon  State  Action  and  Not  That  of  Individuals,  636. 

III.  Right  to  Vote,  637. 

1.  Not  Conferred  by  This  Amendment,  637. 

2.  Dependent  upon  State  Law,  637. 

0.  In  General \  637. 

b.  Requiring  Educational  Qualification,  638. 

c.  Right  of  Women  to  Vote,  638. 

d.  Right  of  Indians  to  Vote,  638. 

IV.  Amendment  Gives  Right  of  Exemption  from  Discrimination,  638. 
V.  Court  of  Equity  Without  Jurisdiction  over  Election  Officers, 

639. 

I.  This  Ssctiov  Is  SiLF-ixscuTiva.  —  Thia  first  section  of  the  amendment 
is  self-executing,  and  of  its  own  force  renders  void  all  legislation,  state  or  na- 
tional, which  discriminates  against  citizens  of  the  United  States  on  account  of 
their  race,  color,  or  previous  condition  of  servitude. 

U.  S.  v.  Amsden,  (1881)  6  Fed.  Rep.  822. 

n.  Pbohibitioh  ttpoh  Stats  Actio*  avd  Hot  Teat  of  Individuals.  —  This 

amendment  relates  solely  to  action  "  by  the  United  States  or  by  any  state," 

and  does  not  contemplate  wrongful  individual  acta. 

James  v.  Bowman,  (1903)  190  U.  S.  136.  previous  condition  of  servitude,  than  there 
See  also  U.  S.  v.  Amsden,  (1881)  6  Fed.  Rep.  would  be  for  legislation  punishing  a  trespass 
822.  upon  property  upon  the  ground  that  such  a 

subject  of  this  article.        Ihere  is  no  more        .         .  •  jjjj*       *  *     *:«« 

reason   for   assuming    that   this   amendment  Amendments   arc   add re&ed   to   state  action 

authorizes  legislation  for  the  punishment  of  £«"£&  aome  channel  exercising  the  power  of 

the  ruffianly  let  of  an  individual  in  prevent-  £•  ££\»   KSf               '  ( 

ing  the  enjoyment  of  the  right  to  vote  in  a  lzl  teA'  KeP*  *60* 

state  or  municipal  election,  even  though  the  This  amendment  has  reference  solely  to  a* 

intimidation  be  grounded  upon  race,  color,  or  tions  of  the  state,  and  not  to  any  action  of 


'This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  the  Fortieth 
Congress  on  Feb.  27,  1869,  and  was  declared,  in  a  proclamation  of  the  secretary  of  state, 
dated  March  30,  1870,  to  have  been  ratified  by  the  legislatures  of  twenty-nine  of  the  thirty- 
seven  states.  The  dates  of  these  ratifications  (arranged  in  the  order  of  their  reception  at 
the  department  of  state)  were:  From  North  Carolina,  March  5,  1869;  West  Virginia,  March 
3,  1869;  Massachusetts,  March  9-12,  1869;  Wisconsin,  March  9,  1869;  Maine,  March  12, 
1869;  Louisiana,  March  5,  1869;  Michigan,  March  8,  1869;  South  Carolina,  March  16,  1869; 
Pennsylvania,  March  26,  1869;  Arkansas,  March  30,  1869;  Connecticut,  May  19,  1869;  Florida, 
June  15,  1869;  Illinois,  March  5,  1869;  Indiana,  May  13-14,  1869;  New  York,  March  17,- 
April  14,  1869  (and  the  legislature  of  the  same  state  passed  a  resolution  Jan.  5,  1870,  to 
withdraw  its  consent  to  it);  New  Hampshire,  July  7,  1869;  Nevada,  March  1,  1869;  Ver- 
mont, Oct.  21,  1869;  Virginia,  Oct.  8,  1869;  Missouri,  Jan.  10,  1870;  Mississippi,  Jan.  15-17, 
1870;  Ohio,  Jan.  27,  1870;  Minnesota,  Feb.  19,  1870;  Rhode  Island,  Jan.  18,  1870;  Nebraska, 
Feb.  17,  1870;  Texas,  Feb.  18,  1870.  The  state  of  Georgia  also  ratified  the  amendment 
Feb.  2,  1870. 
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Amendment  IV.,  see.  1. 


CONSTITUTION. 


Denial  of  Bight  to  Vote. 


private  individuals,  although  it  is  immaterial 
whether  the  state  acts  by  its  legislative,  ex- 
ecutive, or  judicial  authority.  U.  S.  v.  Mor- 
ris, (1903)   125  Fed.  Rep.  323. 

This  amendment  operates  as  an  inhibition 
upon  individuals,  as  well  as  upon  the  states, 


in  respect  to  the  matters  therein  embraced. 
U.  S.  t?.  Lackey,  (1900)  99  Fed.  Rep.  962, 
following  in  this  respect  U.  S.  v.  Cruikshank, 
(1874)  1  Woods  (U.  S.)  308,  25  Fed.  Cas. 
No.  14,897,  affirmed  (1875)  92  U.  S.  542. 


m.  Right  to  Vote  —  1.  Hot  Conferred  by  This  Amendment  • 

ment  does  not  confer  the  right  of  suffrage  upon  any  one. 


This  amend- 


U.  S.  v.  Reese,  (1875)  92  U.  S.  214.  See 
also  Anthony  v.  Halderman,  (1871)  7  Kan. 
62. 

This  is  the  only  prohibition  on  the  states 
contained  in  the  Constitution  which  concerns 
the  right  to  vote.  Stone  v.  Smith,  (1893)  159 
Mass.  413. 

This  amendment  does  not  confer  the  right 
of  suffrage  upon  any  one,  nor  does  it  secure 
or  guarantee  any  right  of  suffrage  to  any 
class  of  citizens.  It  has  no  other  force  or 
effect  than  to  forbid  discrimination  by  the 
United  States  and  by  the  states  "on  account 
of  race,  color,  or  previous  condition  of  servi- 
tude." Lackey  v.  U.  S.,  (C.  C.  A.  1901)  107 
Fed.  Rep.  118.  See  also  U.  S.  v.  Miller, 
(1901)  107  Fed.  Rep.  913. 

The  right  of  suffrage  is  not  inherent  in 
citizenship,  nor  is  it  a  natural  and  inalienable 
right  like  the  right  to  life,  liberty,  and  the 
pursuit  of  happiness.  Unless  restrained  by 
constitutional  limitation,  the  legislature  may 
lawfully  confer  the  right  of  suffrage  upon 
such  portion  of  the  citizens  of  the  United 
States  as  it  may  deem  'expedient,  and  may 
deny  that  right  to  all  others.  Before  the 
adoption  of  the  Fifteenth  Amendment,  it  was 


within  the  power  of  the  state  to  exclude  citi- 
zens of  the  United  States  from  voting  on  ac- 
count of  race,  age,  property,  education,  or 
any  other  ground  however  arbitrary  or  whim- 
sical. The  Constitution  of  the  United  States, 
before  the  adoption  of  the  Fifteenth  Amend- 
ment, in  no  wise  interfered  with  this  abso- 
lute power  of  the  state  to  control  the  right  of 
suffrage  in  accordance  with  its  own  views  of 
expediency  or  propriety.  It  simply  secured 
the  right  to  vote  for  members  of  Congress  to 
a  definite  class  of  voters  of  the  state,  con- 
sisting of  those  who  are  eligible  to  vote  for 
members  of  the  most  numerous  branch  of  the 
state  legislature.  Further  than  this,  no 
power  was  given  by  the  Constitution,  before 
the  adoption  of  the  Fifteenth  Amendment,  to 
secure  the  right  of  suffrage  to  any  one.  The 
Fifteenth  Amendment  does  not  in  direct  terms 
confer  the  right  of  suffrage  upon  any  one.  It 
secures  to  the  colored  man  the  same  right 
to  vote  as  that  possessed  by  the  white  man, 
by  prohibiting  any  discrimination  against  him 
on  account  of  race,  color,  or  previous  condi- 
tion of  servitude.  Subject  to  that  limitation, 
the  states  still  possess  uncontrollable  author- 
ity to  regulate  the  right  of  suffrage  according 
to  their  own  views  of  expediency.  U.  S.  v. 
Miller,    (1901)    107   Fed.  Rep.  914. 


2.  Dependent  npon  State  Law  —  a.  In  General. — From  this  amendment 
it  operates  that  the  right  of  suffrage  is  not  the  necessary  attribute  of  national 
citizenship,  but  that  exemption  from  discrimination  in  the  exercise  of  that  right 
on  account  of  race,  color,  or  previous  condition  of  servitude  is.  The  right  to  vote 
in  the  states  comes  from  the  states;  but  the  right  of  exemption  from  the  pro- 
hibited discrimination  comes  from  the  United  States.  The  first  has  not  been 
granted  or  secured  by  the  Constitution  of  the  United  States;  but  the  last  has 
been. 

otherwise  unlimited  right  to  prescribe  the 
qualification  of  voters  in  their  own  elections, 
and  the  power  of  Congress  to  enforce  this 
limitation  is  necessarily  limited  to  legislation 
appropriate  to  the  correction  of  any  discrimi- 
nation on  account  of  race,  color,  or  condition. 
The  affirmative  right  to  vote  in  such  elections 
is  still  dependent  upon  and  secured  by  the 
Constitution  and  laws  of  the  state,  the  power 
of  the  state  to  prescribe  qualification  being 
limited  in  only  one  particular.  The  right  of 
the  voter  not  to  be  discriminated  against  at 
such  elections  on  account  of  race  or  color  is 
the  only  right  protected  by  this  amendment, 
nnd  that  right  is  a  very  different  right  from 
the  affirmative  right  to  vote."  Karem  v.  U. 
S.,  (C.  C.  A.  1903)  121  Fed.  Rep.  255. 
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U.  S.  t>.  Cruikshank,  (1875)  92  U.  S.  555, 
affirming  (1874)  1  Woods  (U.  S.)  308,  25 
Fed.  Cas.  No.  14,897.  See  also  McPherson  v. 
Blacker,   (1892)   146  U.  S.  38. 

The  right  of  a  citizen  to  vote  depends  upon 
the  laws  of  the  state  in  which  he  resides, 
and  is  not  granted  to  him  by  the  Constitution 
of  the  United  States,  nor  is  such  right  guar- 
anteed to  him  by  that  instrument.  All  that 
is  guaranteed  to  him  is,  that  he  shall  not  be 
deprived  of  the  suffrage  by  reason  of  his 
race,  color,  or  previous  condition  of  servitude. 
U.  S.  tJ.  Crosby,  (1871)  1  Hughes  (U.  S.)  440, 
25  Fed.  Cas.  No.  14,893. 

This  amendment  is  "  a  limitation  upon  the 
powers  of  the  states  in  the  execution  of  their 


Dtaial  of  Bight  to  Vott. 


CONSTITUTION. 


Amendment  XT,  ate.  L 


Special  elections.  —  A  Kentucky  statute, 
entitled  "An  Act  for  the  benefit  of  the  com- 
mon schools  in  Bracken  county,"  which  in 
part  "  provides  that  the  will  of  the  people,  in 
any  given  district,  shall  be  ascertained  by  the 
submission  of  the  proposition  to  tax  to  '  the 
white  qualified  voters  thereof;  *  *  *  and 
any  widow  or  alien  residing  in  any  school 
district  who  is  a  taxpayer,  or  who  has  chil- 
dren, within  the  ages  fixed  by  the  common- 
school  laws,  to  be  educated,  shall  be  deemed 


a  qualified  voter,'"  does  not  violate  this 
amendment.  "  The  ascertainment  of  the  will 
of  the  people  of  a  district  in  relation  to  a  tax 
proposed  to  be  levied  for  any  or  all  the  pur- 
poses of  the  Act  is  not  an  election.  It  is  but 
the  action  of  the  agency  selected  by  the  legis- 
lature to  determine  when  and  to  what  extent 
the  conditional  statute  shall  become  operative 
in  that  particular  district"  Marshall  0. 
Donovan,  (1874)    10  Bush  (Ky.)  t»3. 


b.  Requtbing  Educational  Qualification.  —  Where,  under  the  consti- 
tution of  a  state,  the  electors  are  required  to  be  able  to  read  a  part  of  the 
state  constitution,  or  to  understand  the  same  and  give  a  reasonable  interpreta- 
tion thereof,  it  was  held  that  this  requirement  does  not  contravene  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States  by  making  dis- 
crimination by  reason  of  race,  color,  or  previous  condition  of  servitude,  not- 
withstanding the  fact  that,  under  it,  more  colored  persons  than  white  persons 
are  excluded  from  franchise. 

Dixon  v.  State,  ( 1896)  74  Miss.  271. 

c.  Eight  of  Women  to  Vote.  —  In  denying  to  women  the  right  to  vote, 
a  state  does  not  violate  the  letter  or  spirit  of  this  amendment 

U.  S.  17.  Anthony,  (1873)  11  Blatehf.  (U.  S.)  200,  24  Fed.  Caa.  No.  14,459. 

d.  Right  of  Indians  to  Vote.  —  A  tribal  Indian,  not  being  a  citizen  of 
the  United  States  under  the  Fourteenth  Amendment  of  the  Constitution,  is 
not  deprived  of  any  rights  secured  by  this  amendment  by  being  refused  an 
opportunity  to  register  as  a  qualified  voter. 

Elk  v.  Wilkins,  (1884)   112  U.  S.  94. 

.  IT.  Amendment  Gives  Bight  of  Exemption  from  Discrimination.  —  The 

amendment  prevents  the  states  or  the  United  States  from  giving  preference, 
in  the  matter  of  voting,  to  one  citizen  of  the  United  States  over  another  on 
account  of  race,  color,  or  previous  condition  of  servitude. 


U.  S.  v.  Reese,  (1875)  92  U.  S.  217.  Sea 
also  U.  S.  v.  Harris,  (1882)   106  U.  S.  037. 

This  amendment  relates  to  the  right  of  citi- 
zens of  the  United  States  to  vote.  It  does 
not  confer  the  right  of  suffrage  on  any  one. 
It  merely  invests  citizens  of  the  United  States 
with  the  constitutional  right  of  exemption 
from  discrimination  in  the  exercise  of  the 
elective  franchise  on  account  of  race,  color, 
or  previous  condition  of  servitude.  Le  Grand 
t?.  U.  S.,  (1882)   12  Fed.  Rep.  578. 

The  election  registration  laws  of  South 
Carolina  required  that  a  registration  certifi- 
cate he  issued  to  the  voter,  the  production  of 
which  was-  required  at  the  polls,  or  his  vote 
wae  to  he  rejected;  that  the  voter  moving 
from  one  place  to  another  in  the  same  pre- 
cinct must  surrender  his  old  and  secure  a 
new  certificate;  that  the  registration  closed 
four  months  preceding  a  general  election ;  and 
that  the  applicant  for  registration  must  make 
affidavit  setting  forth  his  full  name,  age,  oc- 
cupation, and  residence  at  the  time  of  the  gen- 


eral registration  in  1882,  or  at  the  time 
thereafter  when  he  was  entitled  to  register, 
and  also  give  the  place  or  places  of  his  resi- 
dence since  the  time  when  he  became  entitled 
to  register,  which  affidavit  must  be  supported 
by  the  affidavit  of  two  respectable  citizens 
who  were  each  of  the  age  of  twenty-one  years 
on  the  30th  day  of  June,  1882,  or  at  the 
time  the  applicant  became  entitled  to  register. 
It  was  held  that  the  evident  object  that  con- 
trolled the  minds  of  those  who  formulated  the 
enactment  was  how  to  successfully  destroy 
the  greatest  number  of  the  ballots  of  the  citi- 
zens of  African  descent,  while  at  the  same 
time  to  interfere  with  as  few  as  possible  of 
those  of  the  white  race,  and  that  such  laws 
were  unconstitutional.  Mills  v.  Green,  (1895) 
67  Fed.  Rep.  830.  The  case  was  reversed  in 
the  Circuit  Court  of  Appeals,  Green  f?.  Mills, 
(C.  C.  A.  1895)  69  Fed.  Rep.  852,  on  other 
than  constitutional  grounds,  and  on  appeal  to 
the  Supreme  Court  the  appeal  was  dismissed 
without  costs  to  either  party,  on  the  ground 
that,  as  the  object  of  the  bill  waa  to  secure 
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it  XV.,  Ma.  1.  CONSTITUTION.  Denial  of  Eight  to  Vote. 

a  right  to  vote  at  an  election,  and  before  the  held,  no -relief  within  the  scope  of  the  bill 
appeal  was  taken  from  the  decree  of  the  Cir-  could  be  granted.  Mills  v.  Green,  (1895)  159 
cult  Court  of  Appeals,  the  election  had  been      U.  S.  651. 


from  State  Law  tho  Words  "  White  Man." —  The  adoption  of  this  amend- 
ment had  the  effect  in  law  to  remove  from  a  state  constitution,  or  render 
inoperative,  a  provision  which  restricted  the  right  of  suffrage  to  the  white  race. 

NmI  9.  DaJ*wfti«,'<190G)  103  U.  S.  389.  mount  to  the  state  law,  and  a  part  of  the 

«u7uiiA  i*  :. :«..  4._.A  .„  __  „„:j  u  *i»;«       state  law>  ft  annulled  the  discriminating  word 

"While  it  is  quite  true  as  was  said  by  this      ,    hito ,  ^  th      left  him  -n  the  enjo%ent 

court  in  U.  S.  r.  Beeae,  (1875)  92  U.  S.  214,  f  ..  '  .  - 1  ..,  ^TwmB  jLi  auch 
that  this  article  rives  no  affirmative  right  to  0I  ™JS  B?m*  ug  i  * [  <  persons.  Anu  mien 
riT  - -""-"- --_  f ?  "x"  -TI  ir  ":f^-%  __:*  would  be  the  effect  of  any  future  constitu- 
te aolova*  Mil  to i  vote,  and  is  designed  pri-  u       j           ision    of    a    sta*te    ^^    ahould 

3E&£  KT^l^r^fttTvaff mjLnZ  g^  «*•  ri8ht  ot  voting  exclusively  to  white 

whenever  the  right  to  vote  may  be  granted  »       ,       whether    thev    be    men    or    women 

to  oil**  it  is e-y  to  see  that  under  some  £°£*  gg^  ' X5  WSU.  S  3?0    7n 

circumstanees  it  may  operate  as  the  imme-  fluch  thU  j^^  Article  of  j^^. 

dtoto  source  of  a  right  to  vote.    In  all  cases  ,  j  .   *     ±-  n 

^rai&  former  sUva-holding  states   had  ment  d,T'  ^°^M^  substantially  con- 

lot    reeved f^rom    thei, conlS  The  *' ™  ^ tTf™w,r  TftSbJt^^faSs 

words   'white  man'   as  a   qualification   for  ?™8  **•  *he  P0^    WhP^     n««!?  im 

voting,  this  provision  did,  in  effect,  confer  ***  "**•  *•  *  *«*«"■*  <"84).  110 
on  him  the  right  to  vote,  because,  being  para- 

▼.  GtiTtt  ot  Equity  Without  Jiteisdictioh  ovie  Euctiov  Office**.— 

A  bill  in  equity  will  not  lie  to  compel  a  board  of  registrars  to  enroll  upon 
the  voting  lists  the  name  of  the  petitioner,  a  negro,  and  of  all  other  quali^ed 
members  of  his  race  who  had  applied  for  registration  and  were  refused. 

Gibs  v.  Harris,  (1003)  189  U.  S.  482.    See      67  Fed.  Rep.  818;  Gowdy  9.  Green,  (1895)  69 
alto  Green  v.  Milk,  (C.  C.  A.  1896)  69  Fed.      Fed.  Rep.  865. 
top.  868,  rwcrmmg  Mills  v.  Green,   (1895) 
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AMENDMENT  XV.,  SECTION  2. 

"  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation." 

Most  Be  Directed  Against  State,  Not  Individual,  Action. —  A  statute  which  purports 
to  punish  purely  individual  action  cannot  be  sustained  as  an  appropriate  exer- 
cise of  the  power  conferred  by  the  Fifteenth  Amendment  upon  Congress  to 
prevent  action  by  the  state  through  some  one  or  more  of  its  official  representa- 
tives, and  an  indictment  which  charges  no  discrimination  on  account  of  rao^ 
color,  or  previous  condition  of  servitude  is  likewise  destitute  of  support  by 
such  amendment. 


James  v.  Bowman,  (1003)  190  U.  S.  139. 

This  amendment  is  not  limited  to  the  pro- 
hibition of  "  laws  "  denying  or  abridging  the 
elective  function.  The  legislation  enforcing 
it  may  be  corrective  of  any  state  action, 
whether  based  on  state  laws  authorizing  dis- 
crimination or  not.  Karem  v.  U.  S.,  (C.  C. 
A.  R03)  121  Fed.  Rep.  256.  But  see  U.  S. 
v.  Miller,  (1901)  107  Fed.  Rep.  915,  wherein 
the  court  said  that  while  the  amendment  is 
primarily  aimed  at  hostile  legislation  deny- 
ing or  abridging  the  right  of  colored  men  to 
vote,  yet  Congress  possesses  the  power  to  se- 
cure the  colored  man  against  the  deprivation 
of  his  right  to  vote  by  individuals,  where 
8ii ch  deprivation  occurs  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Section  5  of  the  u Enforcement  Act"  of 
1870,  providing:  "And  be  it  further  en- 
acted, that  if  any  person  shall  prevent, 
hinder,  control,  or  intimidate,  or  shall  at- 
tempt to  prevent,  hinder,  control,  or  intimi- 
date any  person  from  exercising  or  in  exer- 
cising the  right  of  suffrage,  to  whom  the  right 
of  suffrage  is  secured  or  guaranteed  by  the 
Fifteenth  Amendment  to  the  Constitution  of 
the  United  States,  by  means  of  bribery, 
threats,  or  threats  of  depriving  such  person 
of  employment  or  occupation,  or  of  ejecting 
such  person  from  rented  houses,  lands,  or 
other  property,  or  by  threats  of  refusing  to 


renew  leases  or  contracts  for  labor,  or  by 
threats  of  violence  to  himself  or  family,  such 
person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall,  oa  conviction 
thereof,  be  fined  not  less  than  five  hundred 
dollars,  or  be  imprisoned  not  less  than  one 
month  nor  more  than  one  year,  or  both,  at 
the  discretion  of  the  court,"  was  not  within 
the  power  of  Congress  to  enact.  Instead  of 
being  limited  in  its  operation  to  persons  who 
act  or  claim  to  act  under  prohibited  legisla- 
tion, it  provides  for  the  punishment  of  indi- 
viduals acting  for  themselves,  irrespective  of 
state  laws  and  in  states  where  there  is  no 
prohibited  legislation.  U.  S.  v.  Amsden, 
(1881)  6  Fed.  Rep.  821,  wherein  the  court 
said  that  while  the  first  section  of  the  amend- 
ment is  self-executing,  states  might  venture 
upon  prohibited  legislation,  and  it  is  com- 
petent for  Congress  to  provide  for  the  pun- 
ishment of  persons  who,  under  the  pretended 
authority  of  such  prohibited  legislation,  de- 
prive or  attempt  to  deprive  citizens  of  the 
United  States  of  their  right  to  vote.  Un- 
doubtedly, Congress  may  forbid  the  enforce- 
ment of  all  laws  which  abridge  the  rights  of 
citizens  to  vote  on  account  of  their  race,  etc; 
and  further  provision  may  be  made  for  the 
adequate  punishment  of  state  or  other  officers 
or  persons  who  assume  the  responsibility  of 
enforcing  such  laws. 


No  Power  to  Control  Elections  Generally. —  It  is  manifest  that  no  power  is  con- 
ferred on  Congress  by  this  section  to  enact  legislation  for  the  regulation  and 
control  of  elections  generally,  nor  for  securing  to  citizens  of  the  United  States 
the  right  to  vote  at  all  elections. 

U.  8.  t>.  Miller,  (1901)   107  Fed.  Rep.  915. 

Legislation  Must  Be  Directed  to  Baee  Discrimination. —  An  Act  of  Congress  providing 
generally  for  the  punishment  of  those  who  unlawfully  interfere  to  prevent 
the  exercise  of  the  elective  franchise  without  the  discrimination  prohibited 
by  this  amendment,  is  not  such  appropriate  legislation  as  was  intended  by  this 
clause. 
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U.  S.  v.  Reese,  (1875)  92  U.  S.  220. 

"Notwithstanding  the  amendment,  any 
state  may  deny  the  right  of  suffrage  to  citi- 
zens of  the  United  States  on  account  of  age, 
sex,  place  of  birth,  vocation,  want  of  prop- 
erty or  intelligence,  neglect  of  civic  duties, 
crime,  etc.  The  power  of  Congress  in  the 
premises  is  limited  to  the  scope  and  object 
of  the  amendment.  It  can  only  legislate  to 
enforce  the  amendment,  that  is,  to  secure  the 
right  to  citizens  of  the  United  States  to  vote 
in  the  several  states  where  they  reside,  with- 
out distinction  of  race,  color,  or  previous 
condition  of  servitude."  McKay  v.  Campbell, 
(1870)  2  Abb.  (U.  S.)   120. 

No  constitutional  statute  could  be  passed 
by  Congress  relating  to  state  and  municipal 
elections,  except  for  the  purpose  of  protecting 
voters  from  being  hindered  or  prevented  from 
voting  on  account  of  their  race,  color,  or  for- 
mer slavery.  U.  S.  v.  Belvin,  (1891)  46  fed. 
Rep.  383. 

The  power  of  Congress  to  legislate  at  all 
upon  the  subject  of  voting  at  purely  state 
elections  is  entirely  dependent  upon  this 
amendment.  Karem  v.  U.  S.,  (C.  C.  A.  1903) 
121  Fed.  Rep.  254. 

Section  5507,  R.  Sn  providing  that  "every 
person  who  prevents,  hinders,  controls,  or  in- 
timidates another  from  exercising  or  in  ex- 
ercising the  right  of  suffrage,  to  whom  that 
right  is  guaranteed  by  the  Fifteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
by  means  of  bribery  or  threats  of  depriving 
such  person  of  employment  or  occupation,  or 
of  ejecting  such  person  from  a  rented  house, 
lands,  or  other  property,  by  threats  of  re- 
fusing to  renew  leases  or  contracts  for  labor, 
or  by  threats  of  violence  to  himself  or  family, 
shall  be  punished  as  provided  in  the  preced- 
ing section,"  is  void,  as  including  within  its 
operation  offenses  not  grounded  upon  race, 
color,  or  previous  condition  of  servitude,  and 
therefore  in  excess  of  the  power  of  Congress 
in  respect  of  state  elections.  Lackey  v.  U.  S., 
(C.  C.  A.  1901)  107  Fed.  Rep.  114,  reversing 
U.  S.  v.  Lackey,  (1900)  99  Fed.  Rep.  962. 
See  also  U.  S.  v.  Amsden,  (1881)  6  Fed.  Rep. 
819. 

Section  5508,  R.  S.,  which  has  for  its  object 
the  punishment  of  all  persons  who  conspire 
to  prevent  the  free  enjoyment  of  any  right  or 
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privilege 'secured  by  the  Constitution  or  laws 
of  Congress,  without  regard  as  to  whether  the 
persons  so  conspiring  are  private  individuals 
or  officials  exercising  the  power  of  the  United 
States  or  of  a  state,  and  which  does  not  draw 
any  distinction  between  a  conspiracy  directed 
against  the  exercise  of  the  right  of  suffrage 
based  upon  race  or  color  and  a  conspiracy  not 
so  grounded,  is  not  legislation  appropriate  to 
the  enforcement  of  this  amendment.  Karem 
t>.  U.  S.,  (C.  C.  A.  1903)  121  Fed.  Rep.  259. 
But  see  the  title  Civil  Rights,  1  Fed.  Stat. 
Annot.  802. 

May  be  authorised  by  article  L,  section  4. 
— Though  an  Act  of  Congress,  sections  2005 
and  2006,  R.  S.,  may  not  be  within  the  prov- 
ince of  this  amendment  for  wanting  apt  words 
limiting  discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude,  it 
may  be  authorized  by  article  I.,  sec.  4.  Brown 
v.  Munford,   (1883)   16  Fed.  Rep.  176. 

The  Act  of  May  31,  1870,  ch.  llh,  «eo.  2,  en- 
titled "  An  Act  to  enforce  the  right  of  citizens 
of  the  United  Statea  to  vote  in  the  several 
states  of  the  Union,  and  for  other  purposes," 
carried  forward  into  sections  2005  and  2006, 
R.  S.,  and  enacting  "  that  if  by  or  under 
the  authority  of  the  constitution  or  laws  of 
any  state,  or  the  laws  of  any  territory,  any 
act  is  or  shall  be  required  to  be  done  as  a 
prerequisite  or  qualification  for  voting,  and 
by  such  constitution  or  laws  persons  or  officers 
are  or  shall  be  charged  with  the  performance 
of  duties  in  furnishing  to  citizens  an  opportu- 
nity to  perform  such  prerequisite,  or  to  be- 
come qualified  to  vote,  it  shall  be  the  duty  of 
every  such  person  and  officer  to  give  to  all 
citizens  of  the  United  States  the  same  and 
equal  opportunity  to  perform  such  prerequi- 
site, and  to  become  qualified  to  vote,  with- 
out distinction  of  race,  color,  or  previous 
condition  of  servitude;  and  if  any  such  per- 
son or  officer  shall  refuse  or  knowingly  omit 
to  give  full  effect  to  this  section,  he  shall,  for 
every  such  offense  *  *  *  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  fined  not  less  than  five  hundred 
dollars,  or  be  imprisoned  not  less  than  one 
month,  and  not  more  than  one  year,  or  both, 
at  the  discretion  of  the  court,"  was  held  to 
be  valid.  U.  S.  v.  Given,  (1873)  17  Int.  Rev. 
Rec.  189,  195,  25  Fed.  Cas.  No.  15,210,  15,211. 
See  8  Fed  Stat.  Annot.  317. 
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ACCESSORIES: 

Treason,  person  cannot  be  accessory  to,  9- 
139 
ACCOMPLICE: 

Conviction    on    testimony    of    accomplice, 
statute  providing  for,  unconstitutional, 
8-786 
ACCUSATIONS: 

8ee  Criminal  Law. 
ACQUITTAL: 

See  Jeopardy. 
ACTIONS: 

See  Dub  Process  or  Law;  Limitation  of 
Actions. 

Abrogation  of  common-law  right  of,  for 
wrongful  exclusion  from  trains,  state's 
power  as  to,  8-462 

Admission  of  new  state,  effect  upon  pend- 
ing action,  9-195 

Bond  taken  in  name  of  governor,  federal 
jurisdiction  of  suit  on,  9-104 

Cases  and  controversies  distinguished,  9- 
81 

Cases  arising  under  Constitution,  laws,  or 
treaty,  what  are,  9-83 

Cases,  what  are,  9-79 

Circuit  Court  has  not  jurisdiction  of  ac- 
tion by  citizen  against  state,  8-769 

Classes  of  cases,  9-80 

Common-law  actions,  constitutional  pro- 
vision for  jury  trial  in,  see  Jury  and 
Jury  Trial. 

Conditions  to  recovery  against  govern- 
ment, power  of  Congress  to  prescribe, 
9-^9 

Consent  of  state  to  suit  in  Supreme  Court, 
evidence  of,  9-121 

Construction  of  Constitution,  law,  or 
treaty,  what  are  cases  arising  under, 
9-83 

Contract  obligation,  effect  of  statute  of 
limitation  upon,  see  IMPAIRMENT  of 
Obligation  op  Contracts. 

Contracts  limiting  time  to  sue,  and  re- 
quiring notice,  power  of  state  as  to, 
8-446 


ACTIONS  —  Cont'd. 

Controversies,  what*  are,  9-80 

Costs,  constitutionality  of  statute  affect- 
ing, 8-886 

Costs,  state  statute  requiring  security  to 
be  given  by  nonresident  for,  valid,  9-177 

Demand  before  suit  against  county,  valid- 
ity of  state  statute  providing  for,  9-114 

Discontinuance  in  another  state  as  affect- 
ing foreign  judgment,  9-148 

Due  process  of  law  at  affecting  limitation 
of  actions,  see  Dub  Process  or  Law. 

Due  process  of  law  clause  as  affecting 
right  to  sue,  see  Dub  Process  of  Law. 

Eleventh  Amendment  as  limiting  right  of 
citizen  of  state  to  sue  other  states,  8~ 
770 

False  imprisonment,  statute  taking  away 
right  of  action  for,  a  violation  of  due 
process  clause,  9-303 

Federal  jurisdiction  where  United  States  a 
party,  9-101 

Fourteenth  Amendment,  right  to  sue  pro- 
tected by,  9-428 

Intervention  by  state,  9-374 

Intervention  of  attorney-general  of  United 
States  in  suits  between  states  involving 
boundaries,  9-119 

Intoxicating  liquors  illegally  sold,  prohibi- 
tion by  state  against  action  on  claim 
for,  8-500 

Jury  trial  in  common-law  actions,  effect 
of  constitutional  provision  as  to,  see 
Jury  and  Jury  Trial. 

Limitation,  statute  extending  period  of,  not 
unconstitutional  as  ex  poet  facto  law,  8~ 
731 

Limitation  of  actions,  contracts  affecting, 
power  of  state  to  regulate,  8-446 

Limitation  of  actions,  due  process  of  law 
as  affecting,  see  Dus  Process  of  Law. 

Limitation  of  actions,  effect  given  to  state 
statute  regulating,  8-521 

Limitation  of  actions,  equal  protection  of 
laws  clause  as  affecting,  9-559 

Limitation  of  actions,  existence  of  war  as 
affecting,  ft-643 
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Limitation  of  actions,  faith  and  credit 
clause  as  affecting,  see  Faith  and 
Credit. 

Limitation  of  actions,  validity  of  special 
provision  as  to  nonresidents  in  state 
statute  regulating,  9-177 

Municipal  corporations,  mode  of  enforcing 
claim  against,  not  a  contract,  8-775 

Notice  of  claim  against  telegraph  com- 
pany, extent  to  which  statute  invalidat- 
ing stipulation  is  valid,  8-470 

Payment  of  taxes  condition  precedent  to 
recovery  on  contract,  statute  providing 
for  unconstitutional,  8-884 

Privileges  and  immunities  clause  as  af- 
fecting right  of  nonresidents  to  suit,  see 
Citizens. 

Remand  of  actions  from  federal  to  state 
court,  9-113 

Removal  of  causes,  see  Removal  of 
Causes. 

Right  to  sue  protected  by  Fourteenth 
Amendment,  9-428 

State  as  intervener,  9-374 

States,  suits  by  and  against,  see  States. 

Stipulation  for  notice  of  claim  against 
telegraph  company,  state's  power  to 
abrogate,  8-470 

Suit  against  state  by  citizen  of  the  state, 
federal  jurisdiction  of,  9-85 

Suits  between  states,  federal  jurisdiction 
of,  9-101 

Summary  remedy  after  injury,  constitu- 
tionality of  statute  giving,  8-886 

Tort,  statute  taking  away  right  of  action 
for,  not  ex  post  facto  law,  8-728 

Unreasonable  limitation  of  right  to  sue 
village  for  personal  injuries  unconstitu- 
tional, 9-429 

Unreasonable  searches  and  seizures,  viola- 
tion of  rights  by,  Congress  cannot  take 
away  right  of  action  for,  9-255 

ACTS  OF  CONGRESS: 

See  Statutes. 

ADJOURNMENT: 

Signature  of  bill  by  President  after,  8-341 

ADMINISTRATOR : 

See  Bonds. 

ADMIRALTY: 

Affreightment,  admiralty  jurisdiction  of 
contracts  of,  9-92 

Attachment  to  enforce  lien  on  vessel, 
powers  of  state  court  as  to,  9-98 

Canal  wholly  within  limits  of  state  con- 
necting navigable  waters,  jurisdiction 
over,  9-91 

Civil  cases  in  admiralty,  jury  trial  pro- 
vision not  applicable  to,  9-338 

Collision  within  body  of  a  county,  ad- 
miralty jurisdiction  over,  9-99 

Common-law  rules  not  the  limit  of  ad- 
miralty jurisdiction,  9-87 

Concurrent  jurisdiction  at  common  law  as 
affecting  admiralty  jurisdiction  of  Dis- 
trict Court,  9-87 

Consortship,  admiralty  jurisdiction  of 
agreement  of,  9-92 

Contracts  for  hire  of  seamen,  jurisdiction 
of,  9-91 


ADMIRALTY  —  Cont'd. 

Contracts,  jurisdiction  of,  9-87 

Crimes  and  offenses,  jurisdiction  of,  9-92 

Crimes,  jurisdiction  of,  9-87 

District  Courts,  admiralty  jurisdiction  of, 
9-86 

Enforcement  of  liens  for  repairs  and  sup- 
plies, 9-97 

English  admiralty  law  not  limit  of  jurisdic- 
tion, 9-88 

Equity  and  admiralty  jurisprudence  distin- 
guished from  common  law  in  provision 
for  jury  trial,  9-337 

Exclusive  jurisdiction  in  admiralty  of 
liens  in  rem,  9-97 

Exclusive  jurisdiction  of  courts  of,  9-64 

Exclusive  jurisdiction  of  federal  courts, 
9-86 

Federal  jurisdiction  exclusive,  9-86 

Federal  jurisdiction  of,  what  included  un- 
der, 9-S6 

Ferryboats  plying  between  states,  juris- 
diction over,  9-99 

High-water  mark,  admiralty  jurisdiction 
of  land  above,  9-91 

Insurance  as  maritime  contract,  9-92 

Interstate  commerce,  relation  of  regula- 
tion of,  to  admiralty,  8-373 

Jurisdiction  a  part  of  judicial  power,  9-94 

Lien  against  vessels,  state  statute  regulat- 
ing, 8-373 

Lien  for  construction  of  vessel  not  en- 
forceable in  admiralty,  9-98 

Lien  for  repairs  and  supplies  in  home  port 
given  by  state  statute,  enforcement  in 
admiralty,  9-96 

Lien  on  vessel,  enforcement  in  state  court 
by  attachment,  9-98 

Liens,  enforcement  by  attachment,  9-98 

Liens  for  repairs  and  supplies,  enforce- 
ment of,  9-97 

Liens  for  repairs  and  supplies  in  foreign 
ports,  jurisdiction  of,  9-96 

Liens  for  repairs  and  supplies  in  home 
port,  jurisdiction  of,  9-96 

Liens  in  rem,  exclusive  jurisdiction  of  ad- 
miralty over,  9-97 

Limits  of  jurisdiction,  means  of  ascertain- 
ing, 9-88 

Locality  as  test  of  jurisdiction  of  marine 
tort,  9-92 

Maritime  contracts,  jurisdiction  of,  9-91 

Maritime  law,  power  of  Congress  to  legis- 
late over,  9-93 

Mortgagee  and  owner  of  vessel,  admiralty 
has  not  jurisdiction  of  questions  of 
property  between,  9-100 

Nature  of  admiralty  jurisdiction,  9-87 

Navigable  waters,  jurisdiction  covers,  9-91 

Navigation  of  vessels,  jurisdiction  of,  9-87 

Part  owners,  extent  of  jurisdiction  of  dis- 
putes between,  9-100 

Personal  suits  on  maritime  contracts  or 
for  maritime  torts,  jurisdiction  of  state 
courts  of,  9-87 

Pilotage,  jurisdiction  of,  9-101 

Power  of  Congress  to  legislate  over  mari- 
time law,  9-93 

Power  of  Congress  to  render  jurisdiction 
exclusive,  9-88 

Repairs  and  supplies,  enforcement  of  liens 
for,  9-97 
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ADMIRALTY  —  Cont'd. 

Repairs  and  supplies  in  home  port,  en- 
forcement in  admiralty  of  lien  given  by 
state  statute  for,  9-96 

Repairs  and  supplies,  jurisdiction  of  liens 
for,  9-96 

Seizure  on  high  seas,  admiralty  jurisdic- 
tion of,  9-87 

Seventh  Amendment  as  affecting  admir- 
alty jurisdiction,  9-338 

State  oyster  laws  not  interference  with  ad- 
miralty jurisdiction,  9-100 

States  cannot  enlarge  or  restrict  jurisdic- 
tion of  federal  courts,  9-95 

State  statute  affecting  admiralty  jurisdic- 
tion of  federal  courts,  9-95 

State  statute  giving  lien  for  repairs  and 
supplies  in  home  ports,  enforcement  in 
admiralty,  9-96 

State  statute  giving  lien  for  use  of  wharf, 
validity  of,  9-96 

State  statute  giving  right  of  action  for 
maritime  tort,  validity  of,  9-96 

State  statutory  liens  on  vessels  enforce- 
able in,  8-474 

State,  Supreme  Court  has  not  jurisdiction 
of  suit  in  admiralty  against,  9-363 

Supplemental  suits  to  determine  ownership 
of  proceeds,  jurisdiction  of,  9-100 

Territorial  courts  have  not  admiralty 
jurisdiction,  9-106 

Test  for  admiralty  jurisdiction,  9-87 

Test  of  jurisdiction  of  marine  torts,  9-92 

Tide  waters,  admiralty  jurisdiction  not 
limited  to,  9-89 

Torts,  jurisdiction  of,  9-87,  92 

Transportation,  extent  of  admiralty  juris- 
diction over,  9-99 

ADMISSION  OF  STATES: 

See  States. 

ADMISSIONS: 

Treason,  voluntary  admissions  as  evidence 
of,  9-139 ' 

ADULTERATION: 

Findings  of  fact  by  state  officer  as  to 
adulteration  of  food  constitutional,  9- 
509,  605 

Milk,  statute  prohibiting  sale  of  after 
adulteration  constitutional,  9-490 

ADULTERATION     OF     FOOD     PROD- 
UCTS: 

State  regulation  of,  8-609,  511 

ADUIiTERY: 

Statute  imposing  heavier  punishment 
where  offense  is  between  different  races, 
constitutional,  9-566 

AFFIDAVITS: 

Imprisonment  of  judgment  debtor,  suffi- 
ciency of  affidavit  for,  9-433 

AFFIDAVITS  OF  DEFENSE: 

Judgment  in  absence  of,  9-345 

AGENTS: 

Due  process  of  law  clause  as  affecting  ser- 
vice of  process  on  agent,  see  Due 
Process  of  Law. 

Foreign  corporations  acting  as  agents  of 
national  government,  state  cannot  regu- 
late, 9-16Q 
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AGENTS  —  Cont'd. 

Foreign  corporations,  state  may  regulate 
agents  of,  9-164 

Foreign  insurance  companies,  taxation  of 
agent  of,  9-622 

Liability  of  government  for  property  taken 
by,  9-320 

Power  of  state  to  regulate  commercial 
agencies,  8-521 

Privilege  tax  on  railroad  and  steamboat 
agents,  see  Commerce. 

Sales  through,  8-386 

Service  of  process  on  agent  as  affected  by 
due  process  of  law  clause,  see  Due 
Process  or  Law. 

State  agencies,  privileges  and  immunities 
clause  of  Fourteenth  Amendment  not  ap- 
plicable to  acts  of,  9-393  ' 

AGREEMENT: 

See  States. 

Definition  of,  8-258,  905 

ALASKA: 

Constitution  applicable  to,  8-278 

Delegation  to  President  of  power  to  regu- 
late prohibition  of  importation  of  spirits 
into  Alaska,  8-292 

Jury  trial  in  criminal  prosecutions,  pro- 
vision as  to,  applicable  to  Alaska,  9-320 

Number  of  jury  in  criminal  prosecutions 
in  Alaska  cannot  be  altered,  9-328 

ALIENS: 

See  Chinese. 

Admission  and  exclusion  of,  8-680 

Admission  and  exclusion  subject  to  con- 
gressional regulations,  8-420 

Admission  to  citizenship,  8-289 

Alien  barbers,  equal  protection  of  laws  ex- 
tends to,  9-545 

Alien  miners,  license  imposed  on,  constitu- 
tional, 9-545. 

Alien  peddlers,  equal  protection  of  laws 
extends  to,  9-545 

Alien  residents,  exclusion  of,  9-296 

Anarchists,  exclusion  of,  8-420 

Anarchists,  provision  for  jury  trial  in 
criminal  prosecutions  not  applicable  to, 
9-327 

"  Assisted  Immigration  Act,"  8-420 

Burden  of  proof  of  right  to  remain  may  be 
placed  on  alien,  9-297 

Coercing  alien  seamen  to  labor  on  Ameri- 
can vessels  a  violation  of  Thirteenth 
Amendment,  9-379 

Confederate  states,  sequestration  of  prop- 
erty of  alien  enemy  void,  9-183 

Conspiracies  against  treaty  rights  of  un- 
constitutional, 9-220 

Contract  to  labor,  admission  of  aliens  un- 
der, 8-420 

Corporations  as,  9-106 

Deportation  not  required  where  remand 
would  result  in  slavery,  9-380 

Deportation  of,  8-420 

Deportation  of  aliens,  indictment  clause 
not  applicable  to,  9-257 

Deportation  of  alien  to  other  country  than 
that  from  which  he  came.  9-296 

Deportation  of  anarchist  nlion.  provision 
for  jury  trial  in  criminal  prosecutions 
not  applicable  to,  9-327 
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ALIENS  —  Cont'd. 

Deportation  of,  due  process  of  law  clause 
not  applicable  to,  9-290 

Devolution  of  property,  regulation  of  by 
treaty,  9-32 

Disabilities  of,  may  be  removed  by  treaty, 
9-31 

Entry  of  alien  negroes,  power  of  states 
to  regulate,  9-378 

Exclusion  of  alien  residents,  extent  to 
which  due-process  clause  applies  to,  9- 
296 

Exclusion  of  aliens,  determination  of  ex- 
ecutive officer  as  to,  not  unconstitu- 
tional, 9-26 

Freedom  of  speech  and  press,  constitutional 
guarantee  of,  does  not  apply  to  aliens, 
9-244 

Head  money,  power  to  exact  from  aliens, 
8-421 

Identification  and  deportation  may  be  in- 
trusted to  subordinate  officials,  9-71 

Imprisonment  at  hard  labor  before  expul- 
sion unconstitutional,  9-297 

Indictment  of  aliens  for  crimes,  necessity 
of,  9-257 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  deportation 
of  anarchist  alien,  9-327  ^ 

Land,  right  of  aliens  to  purchase  may  be 
regulated  by  treatv,  9-32 

National  statute,  effect  of  suspension  of 
state  law  by  operation  of,  8-876 

Presumption  of  alienage,  8-580 

Privileges  and  immunities  clause  exempts 
citizens  from  clause  relating  to  aliens, 
9-160 

Proof  of  right  to  remain,  burden  of,  may 
be  placed  on  alien,  9-297 

Protection  of  resident  aliens  from  searches 
and  seizures,  9-250 

Resident  aliens  entitled  to  equal  protec- 
tion of  laws,  9-545 

Right  to  sit  as  delegates  from  territory, 
8-299 

Searches  and  seizures,  resident  aliens  pro- 
tected against,  9-250 

Self-incriminating  evidence,  constitutional 
provision  as  to,  protects  aliens,  9-278 

Sequestration  of  property  of  alien  enemy 
by  Confederate  state  void,  9-183 

State  insolvency  laws  affecting,  8-876 

States,  power  of,  to  regulate  entry  of  alien 
negroes,  9-378 

Statute  giving  jurisdiction  to  Circuit 
Court  in  all  suits  to  which  alien  a  party 
unconstitutional,  9-79 

Suits  between,  federal  courts  have  not 
jurisdiction  of,  9-105 

Treason,  domiciled  aliens  may  be  guilty 
of,  9-138 
ALIMONY: 

See  Divorce. 
ALLEGIANCE: 

Treason  a  breach  of,  9-138 
AMBASSADORS: 

See  Diplomatic  and  Consular  Officers. 
AMENDMENTS: 

See  Constitution. 

Condition  of  affairs  at  time  of  enactment 
to  be  considered  in  construing,  8-270 


AMENDMENTS  —  Cont'd. 

Conflict  between  amendments  and  Consti- 
tution, amendments  control  in  case  of, 
9-325 

Constitutional  amendments,  Fourteenth 
Amendment  as  affecting  rights  claimed 
under,  9-398 

Constitutional  amendments,  power  of  Con- 
gress to  enforce,  9-634 

Construction  in^case  of  conflict  with  origi- 
nal Constitution,  8-255 

Construction  in  light  of  existing  condi- 
tions, 8-267 

How  made,  8-286 

Liberal  construction  of,  8-256 

Limitation  upon  amendments  to  certain 
clauses,  8-286 

Ratification  of,  8-286 
AMNESTY: 

See  Pardon, 
AMNESTY  ACT: 

Repeal  of  as  em  post  facto  law,  &-73S 

AMOUNT  IN  CONTROVERSY: 

Jurisdiction  of  federal  courts  as  affected 
by,  9-107 

Original  jurisdiction  of  Supreme  Court  as 
affected  by,  9-122 
ANARCHISTS: 

See  Aliens. 
ANIMALS: 

See  Commerce. 

Diseased  animals,  validity  of  state  limita- 
tion against,  9-182 

Grazing  of  cattle,  state  statute  regulating 
not  a  violation  of  privileges  and  im- 
munities clause,  9-174 

Impounded  animals,  summary  sale  of,  un- 
constitutional, 9-535 

Summary  sale  of  impounded  animals  un- 
constitutional, 9-535 

Unregistered  docked  horses,  statute  pro- 
hibiting use  of,  constitutional,  9-607 

ANNEXED  TERRITORY: 

Due  process  of  law  clause,  extent  of  opera- 
tion in  annexed  territory,  9-290 

Indictment  clause,  extent  to  which  appli- 
cable to  annexed  territory,  9-258 

Operation  of  Constitution  on  annexed  ter- 
ritory, 8-279 

ANTI-TRUST  STATUTE: 

Due  process  of  law  clause  as  affecting 
validity  of,  see  Due  Process  of  Law. 

APPEAL  AND  ERROR: 

Appeal  from  commissioner  of  patents,  8- 
621 

Appellate  jurisdiction,  see  Jurisdiction. 

Certiorari  to  review  proceedings  of  •mili- 
tary commission,  Supreme  Court  cannot 
issue,  9-127 

Court  of  Claims,  when  appeals  lie  from,  to 
Supreme  Court,  9-60 

Dismissal  of  writ  of  error  on  failure  of 
escaped  convict  to  surrender,  9-440 

Esc  post  facto  law,  statute  rearranging 
jurisdiction  of  appellate  court  not  un- 
constitutional as,  8-744 

Re-examination  of  facts  on  writ  of  error 
from  United  States  Supreme  Court,  &- 
351. 
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APPEAIi  AND  ERROR—  Co»*tt 

Regulation  of,  statute  providing  lor  con- 
stitutional, 8-747 

Retrospective  operation  of,  Congress  may 
authorize,  9-69 

Right  of,  as  affected  by  requirement  for 
equal  protection  of  laws,  9-568 

Right  of>  not  essential  to  due  process  of 
law,  9-139 

Writ  of  error  from  United  States  Supreme 
Court  to  state  court  as  affecting  re- 
examination of  facte,  9-351 

APPELLATE  JURISDICTION: 

See  Jurisdiction. 

APPOINTMENTS: 

See  Offices  and  Officers  ;  Senate. 

APPORTIONMENT  OF  REPRESENTA- 
TION: 

Manner  provided  by  statute,  8-303 
Question   of   apportionment   political,   not 

judicial,  8-303 
Slaves  included  under  "person/'  8-306 
When  apportionment  goes  into  effect,  S- 

303 
When  new  apportionment  goes  into  effect, 
8-303 
APPORTIONMENT    OP    TAXATION: 

See  Taxation. 
APPRAISEMENT  LAWS: 

See  Execution  Sales. 
APPRAISERS: 
See  Offices  and  Officers. 

APPRENTICES: 

Negro  children,  apprenticeship  of,  as  vio- 
lation of  Thirteenth  Amendment,  9-379 

APPROPRIATIONS : 

Advances  by  President  to  governor  of  ter- 
ritory not  authorized  in  absence  of  ap- 
propriation, 8-710 

Appropriation  Act,  when  effective,  8-344 

Army,  limitation  on  appropriation  for,  8- 
645 

Bonds  issued  under  treaty,  necessity  of 
appropriation  to  pay,  8-710 

Compensation  due  on  government  con- 
tracts, necessity  for  appropriation  for 
payment  of,  8-710 

Confiscated  property,  proceeds  of  hot  re- 
turned after  pardon  without  appropria- 
tion, 8-709 

Congress,  power  to  control  appropriation, 
8-709 

Contracts,  appropriations  to.  meet  liability 
of  government  on,  necessary,  8~710 

Contracts  for  carriage  of  mail,  extra  al- 
lowances for  not  allowed  in  absence  of 
appropriation,  8-710 

Contracts  made  by  President,  appropria- 
tion necessary  for  payment  of  liability 
incurred  under,  8-710 

Debts  of  United  States,  power  to  make  ap- 
propriations for,  8-700 

Definitions  of,  8-709 

Extra  allowances  in  mail  service,  post- 
master-general cannot  make  in  absence 
of  appropriation,  8-710 

Impairment  of  contract  obligation,  appro- 
priation of  public  funds  by  state  as,  8- 
772 
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APPROPRIATIONS  —  Cont'd. 

Judgments  against  United  States,  neces- 
sity of  appropriation  to  pay,  8-709 

Mandamus  against  officer  of  treasury  not 
allowed  in  absence  of  appropriation,  8- 
711 

Money  received  by  treaty  for  satisfaction 
of  claim,  appropriation  necessary  to  pay 
out,  8-710 

Officer  of  treasury,  mandamus  against  for 
payment  of  claim  not  allowed  in  absence 
of  appropriation^  8-711 

Officers,  appropriations  by,  prohibited,  8- 
700 

Pardon,  appropriation  not  authorized  by, 
8-709 

President,  appropriation  to  meet  money 
due  on  contracts  made  by,  necessary,  fr- 
710 

President  cannot  make,  8-700 

President  without  authority  to  advance 
money  to  governor  of  territory  in  ab- 
sence of  appropriation,  8-710 

Salaries  of  officers,  appropriations  for,  0- 
41 

Verdicts  and  judgments  against  the  gov- 
ernment, appropriations  for  essential,  8- 
700 
APPROVAL  OP  BILLS: 

See   PfcEftlDEN'T. 

ARGtffttENTS  OF  COttNSfcL: 

Statute  regulating  order  of,  constitutional, 
8-74? 
ARMS: 

Arms  which  may  be  borne  defined,  9-247 

Concealed  weapons,  prohibition  against 
carrying,  not  an  infringement  of  right 
to  bear  arms,  9-248 

Keeping  and  bearing  of  arms  intended  to 
be  protected,  9-248 

Object  of  provision  as  to  right  to  bear,  9- 
247 

Privileges  and  immunities,  right  to  keep 
and  bear  arms  is  hot  one  of,  9-399 

Right    to    bear   arms,    constitutional    pro- 
vision as   to,   not  applicable  to   states, 
9-247 
ARMY: 

See  Militia. 

Appointment  of  army  officers  to  service  in 
militia,  9-12 

Appointment  of  general  courts-martial  by 
President,  9-10 

Appointment  of  officers,  powers  of  Presi- 
dent as  to,  9-12 

Appropriation,  duration  of,  8-64B 

Approval  of  court-martial  proceedings  by 
President,   9-2 

Arrest  of  enlisted  person  for  taxes,  8-673 

Articles  of  war.  power  of  Congress  to  pro- 
vide for,  8-649 

Bounties  by  state  to  drafted  or  recruited 
men,  8-647 

Commander-in-chief,    powers    of    President 

as,   see  PfcEBIDfcfrT. 

Commission  of  officer  appointed  during  re- 
cess, 9-50 

Confederate  Conscription  Act,  validity  of, 
8-646 

Congress,  power  to  legislate  for  army.  0  3 

Conscription,  power  of,  8-646 
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ARMY  —  Cont'd. 

Constitution  of  courts-martial,  power  of 
Congress  to  determine,  8-650 

Court-martial,  approval  of  proceedings  of, 
by  President,  £-2 

Court-martial,  Congress  has  power  to  de- 
termine constitution  of,  8-660 

Court-martial,  effect  of  pardon  on  sentence 
of,  9-25 

Court-martial,  jurisdiction  as  to  civilians, 
9-10 

Court-martial,  power  of  President  to  con- 
vene, 0-10 

Court-martial,  power  to  provide  for  trial 
by,  8-649 

Creation  and  support  of,  plenary  and  ex- 
clusive power  of  Congress,  8-645 

Desertion  from,  statute  providing  penalties 
for  not  em  post  facto,  8-700 

Desertion,  validity  of  statute  increasing 
penalty  for,  8-700 

Dismissal  of  officers,  power  of  President, 
8-650 

Dismissed  officers,  restoration  of,  8-650 

Drafted  or  recruited  men,  state  bounties  to, 
8-647 

Duration  of  appropriation  for,  8-645 

Employment  of,  in  enforcement  of  powers 
of  government,  8-283 

Enlistment,  regulations  as  to,  8-646 

Enlistment,  regulations  as  to,  power  of 
Congress  to  make,  8-645 

Evasion  of  military  duty,  power  to  prevent, 
8-647 

Extent  of  power  to  raise  and  support,  8-681 

Forfeiture  of  pay  under  sentence  of  court- 
martial,  effect  of  pardon  upon,  9-25 

Grand  jury,  presentment  or  indictment  of 
not  essential  in  cases  arising  in  land 
forces,  8-650 

Increase  and  reduction  of,  8-646 

Manner  in  which  reduction  accomplished, 
8-646 

Manner  of  raising,  power  of  Congress  to 
determine,  8-64 

Military  duty,  power  to  prevent  evasion  of, 
8-647 

Militia,  commanding  service  of  in  time  of 
war,  8-645 

Minors,  enlistment  of,  6-646 

Mustering  officers  out  of,  power  of  Presi- 
dent, 8-646 

Officer  appointed  during  recess,  commission 
of,  9-50 

Officer  dismissed  by  court-martial  not  rein- 
stated by  pardon,  9-25 

Officer  dismissed  by  President  cannot  be  re- 
stored, 9-37 

Officer  dismissed  by  President,  manner  of 
filling  vacancy,  9-37 

Officers,  appointment  of,  8-647 

Officer's  pay  forfeited  by  sentence  of  court- 
martial,  effect  of  pardon  on,  9-26 

Officers,  power  of  President  as  to  appoint- 
ment, 9-12 

Officers,  power  of  President  to  dismiss,  8- 
650 

Officers,  power  of  President  to  muster  out, 
8-646 

Officers,  power  of  President  to  remove,  9-45 

Officer's  rank  reduced  by  court-martial  re- 
stored by  pardon,  9-25 


ARMY  —  Cont'd. 

Officers,  recess  appointment  of,  by  Presi- 
dent, 9-49 

Officers,  restoration  after  dismissal,  8-650 

Pardon  does  not  affect  reinstatement  of  offi- 
cer dismissed  by  court-martial,  9-25 

Pardon  of  officer  restores  rank  reduced  by 
sentence  of  court-martial,  9-25 

Parent's  consent  to  enlistment  of  minors 
not  essential,  8-646 

Pension,  prohibition  against  embezzlement 
of  by  guardian,  8-681 

Pension  statutes,  regulation  of  compensa- 
tion of  agent  by,  8-681 

Plenary  and  exclusive  power  of  Congress 
to  raise  and  support,  8-645 

Power  of  government  to  provide  for  com- 
mon defense,  8-277 

Presentment  or  indictment  of  grand  jury, 
requirement  for  not  applicable  to  cases 
in  land  forces,  8-650 

President  cannot  make  rules  for  regulations 
.     of,  8-649 

President,  powers  as  to  dismissal  of  offi- 
cers, 8-650 

President's  power  to  appoint  officers  ex- 
clusive, 8-647 

President's  power  to  pardon  military  of- 
fenses, 9-14 

Recess  appointment  of  officer  by  President, 
9-49 

Recruited  men,  state  bounties  to,  8-647 

Reduction  of  army,  8-646 

Regulations  as  to  enlistment,  8-646 

Regulations,  power  of  President  to  estab- 
lish, 9-8 

Reinstatement  of  dismissed  officer,  9-37 

Removal  of  officers,  power  of  President  as 
to,  9-46 

Resignation,  restoration  of  officer  after  ac- 
ceptance of,  9-37 

Restoration  of  dismissed  officers,  power 
vested  in  Congress,  8-650 

Restoration  of  officer  after  acceptance  of 
resignation,  9-37 

Restoration  of  officer  dismissed  by  Presi- 
dent, 9-37 

Rules  for  regulation  of  army,  President  can- 
not make,  8-649 

Rules  for  regulation  of,  exclusive  power 
of  Congress,  8-649 

Secretary  of  war,  power  as  to  promulgation 
of  regulations,  9-8 

State  bounties  to  drafted  or  recruited  men, 
8-64* 

States  cannot  make  rules  for  regulation  of, 
8-649 

States  cannot  regulate  raising  and  support 
of,  8-645 

Taxes,  liability  of  enlisted  person  to  ar- 
rest for,  8-673 

Trials  by  court-martial,  power  of  Congress 
to  provide  for,  8-649 

Vacancy  created  by  dismissal  of  officer  by 
President,  manner  of  filling,  9-37 
ARREST: 

Affidavit  by  officer  upon  information,  suffi- 
ciency to  show  probable  cause,  9-255 

Affidavit  showing  probable  cause  for  arrest, 
requirements  as  to,  9-254 

Civil  action,  arrest  and  bail  in.  not  viola- 
tion of  due-process  clause,  9-295 
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ARREST  —  Cont'd. 

Civil  actions,  constitutionality  of  statute 
providing  for  arrest  and  bail  in,  9-347 

Extradition  proceedings,  arrest  of  fugitive 
before  demand,  9-186 

Extradition  proceedings,  power  of  governor 
to  issue  warrant  in,  9^186 

Extraterritorial  arrest  by  bail  not  violation 
of  due-process  clause,  9-432 

Illegal  arrest,  validation  of  by  statute  not 
allowed,  8-700 

Information,  sufficiency  of  affidavit  by  offi- 
cer upon,  to  show  probable  cause,  9-255 

Judicial  proceeding,  arrest  is,  9-254 

Liability  of  debtor  to  arrest  for  debt  due 
nonresident,  8-877 

Personal  presence  of  defendant  during  trial 
essential,  9-295 

Privilege  of  members  from,  see  Congress. 

Probable  cause,  necessity  for  showing,  9- 
254 

Probable  cause,  sufficiency  of  affidavit  to 
show,  9-254 

Protection  of  officer  making  arrest  after 
suspension  of  writ  of  habeas  corpus,  8- 
693 

Runaway  slaves,  power  of  state  to  provide 
for  arrest  of,  £-192 

Suspension  of  writ  of  habeas  corpus  as  af- 
fecting right  of  action  for  illegal  arrest, 
8-693 

Suspicious  person,  arrest  as,  unconstitu- 
tional, 9-254 

War  department,  arrest  and  detention  by 
order  of,  unconstitutional,  9-295 

War  department,  arrest  and  detention  un- 
der order  of,  unconstitutional,  9-254 

ARSENALS: 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-664 

ARTICLES     FOR     GOVERNMENT     OF 
NAVY: 

See  Navy. 

ARTICLES  OF  COMMERCE: 

State's  power  to  regulate  importation  of, 
8-392 

ARTICLES   OF   CONFEDERATION: 

Powers  of  states  under,  8-287 

Privileges   and    immunities   clause   in,   9- 

160 
Taxing  power  of  states  under,  9-359 

ARTICLES  OF  WAR: 

See  Abht. 
ARTS: 

See  Copyrights  and  Patents. 
ASSAULT  AND  BATTERY: 

Conviction  of  assault  and  battery  not  bar 
to  indictment  for  murder,  &-270 

Criminal  prosecution  for  assault  and  bat- 
tery in  committing  breach  of  privilege 
of  member  of  Congress  not  barred  by 
sentence  imposed  by  Congress  for  breach, 
9-265 

Jury  trial,  provision  for,  applies  to  as- 
sault and  battery,  9-129 

Sentence  which  may  be  inflicted  for  as- 
sault with  dangerous  weapon,  9-354 


ASSEMBLY,  RIGHT  OF: 

Prohibition  against  abridgment  of  right 
of  assembly  and  petition  not  a  limita- 
tion on  states,  9-246 

ASSESSORS: 

See  Offices  and  Officers. 

ASSIGNMENTS      FOR      BENEFIT      OF 
CREDITORS: 

Assignee,  summary  proceeding  against,  un- 
constitutional,  9-445 

Assignee  to  be  resident,  state  statute  re- 
quiring, valid,  9-179 

Fraud,  effect  of  assignment  untainted 
with,  8-599 

Patents,  assignees  of,  8-623 

Privileges  and  immunities  clause  does  not 
prohibit  statute  preventing  assignments 
to  secure  collection  by  foreign  attach- 
ment, 9-162 

Recording  of  assignment,  validity  of  state 
statute  providing  for,  9-179 

State  statute  or  common  law,  validity  of 
general  assignment  under,  8-598 

State  statute,  right  of  creditors  to  reject 
assignment  under,  8-600 

Summary  proceedings  against  assignee  un- 
constitutional, 9-446 

Titjle  as  between  assignee  in  insolvency 
and  assignee  in  voluntary  bankruptcy, 
8-600 

ASSOCIATED  PRESS: 

Business  of,  not  commerce,  8-387 

ASSUMPSIT: 

Jurisdiction  of  Supreme  Court  of  suit  by 
citizen  against  another  state,  9-102 

ASYLUM,  RIGHT  OF: 

Privilege,  right  of  asylum  against  unlaw- 
ful abduction  of  fugitive  i»  not,  9-401 

ATTACHMENT: 

Alimony,  writ  of  attachment  on  failure  to 
pay,  9-536 

Enjoining  prosecution  of  attachments  in 
another  state,  9-157 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Exemption  of  certain  classes  of  negotiable 
paper  from,  9-606 

Federal  property,  attachment  by  state 
process  of  personalty  in  limits  of,  8- 
672 

Interstate  commerce,  property  engaged  in 
not  subject  to  attachment,  8-466 

Nonresidents,  privileges  and  immunities 
clause  as  affecting  validity  of  attach- 
ments against,  see  Citizens. 

Nonresidents,  statute  providing  for  at- 
tachment  against,  constitutional,   9-404 

Priority  of  attachment  over  unrecorded 
chattel  mortgage,  faith  and  credit  clause 
as  affecting,  9-145 

Statute  changing  remedy  by,  not  uncon- 
stitutional, 8-884 

United  States  funds  in  hands  of  disburs- 
ing officer  not  subject  to.  fl-230 

Vessels,  enforcement  of  lien  against,  by  at- 
tachment, 9-98 
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ATTAINDER,  BILL  OP: 

Absolute  or  conditional  punishment,  in- 
fliction of  by,  8-72(5 

Class,  bill  against,  8-726 

Definition  of,  8-095,  72(5 

Forfeiture  of  land  for  failure  to  improve, 
statute  providing  for,  unconstitutional, 
8-735 

Forfeiture  of  realty  for  carrying  on  illegal 
business,  not  a  bill  of  attainder,  8-098 

Life  and  property,  bill  may  affect,  8-727 

Military  authority,  statute  providing  for 
relief  from  liability  for  action  done  un- 
der, not  bill  oi  attainder,  8-728 

Nature  of  punishment  inflicted  by,  8-726 

Pains  and  penalties,  bill  of,  8-72(5 

Property,  bill  may  affect,  8-727 

Technical  meaning,  8-726 

What  constitutes,  8-726 

ATTORNEY-GKNKRAIi : 

Interference  of,  with  judges  not  authorized, 
9-64 

ATTORNEYS: 

Admission  of,  change  of  rules  as  to,  not 
unconstitutional,  8-856 

Allowance  of  attorney's  fees  and  damages 
as  denial  of  equal  protection  of  law,  see 
Equal  Protection  of  Law. 

Disbarment  by  civil  suit,  constitutionality 
of  statute  providing  for,  8-732 

Disbarment,  summary  proceedings  for,  not 
a  violation  of  due  process  clause,  9-304 

Pension  attorneys,  statute  limiting  com- 
pensation of,  constitutional,  9-298 

Privileges  and  immunities,  right  to  prac- 
tice not  one  of,  9-400 

Qualifications  for  admission,  Congress 
cannot  regulate,  9-69 

Service  of  order  to  show  cause  on,  validity 
of,  9-449 

Summary  proceedings  for  disbarment  of, 
not  violation  of  due-process  clause,  9- 
304 

Test  oath,  statute  providing  for  unconsti- 
tutional, 8-700 

AUCTION  SALES: 

See  Sales. 

State  license  tax  on,  see  Commebce. 

AUDITOR: 

See  Reference. 

AUDITOR'S  WARRANTS: 

Bills  of  credit,  issuance  as,  see  Bills  of 
Credit. 

AUTHENTICATION : 

Of  statutes,  8-342 

AUTHORS: 

See  Copyrights  and  Patents. 

AUTONOMY: 

Of  states,  8-288 

AUTREFOIS  ACQUIT  AND  CONVICT: 

See  Jeopardy. 

BAIL  AND  RECOGNIZANCE: 

Excessive  bail,  what  is,  9-353 

Release  of  surety  not  impairment  of  con- 
tract obligation,  8-857 

States,  constitutional  provision  as  to  bail 
not  applicable  to,  9-352 


BAIL  AND  RECOGNIZANCE  — Cont'd. 

Territories,  provision  as  to  cruel  and  un- 
usual punishment  applicable  to  after  or- 
ganization, 9-362 

BAKING  POWDER: 

State  regulation  of  sale  of,  8-511 

BANK  NOTES: 

Sec  Bills  of  Cbedit;  Coinage*,  Legal 
Tender. 

Impairment  of  obligation  of,  see  Impair- 
ment of  Obligation  of  Contracts. 

BANKRUPTCY: 

Appointment  of  receiver  in  bankruptcy 
without  notice  constitutional,  9-294 

Arrest  of  debtor,  power  of  state  to  regu- 
late, 8-597 

Assignee  in  bankruptcy  under  state  laws 
and  assignee  in  voluntary  bankruptcy, 
title  as  between,  8-600 

Assignee  under  state  statute,  right  to 
property  acquired  subsequent  to  enact- 
ment of  federal  statute,  8-001 

Assignment  for  benefit  of  creditors,  power 
of  creditors  to  treat  as  void,  8-000 

Assignments  pending  when  federal  statute 
enacted,  effect  of,  8-600 

Assignment  under  state  or  common  law, 
validity  of,  8-598 

Assignment  under  state  statute,  validity 
of,  in  absence  of  fraud,  8-699 

Attachment  of  debtor's  property,  effect  of 
federal  statute  on  right  of,  8-597 

Banks,  state  statute  for  liquidation  of, 
suspended  by  federal  statute,  8-603 

Classification  of  persons,  power  of  Con- 
gress as  to,  8-590 

Common  law,  validity  of  general  assign- 
ment under,  8-598 

Composition  by  foreign  corporation  under 

*  foreign  statute  binding,  8-592 

Composition  without  assent  of  creditor, 
Congress  may  provide  for,  8-687 

Concurrent  power  of  state  and  Congress, 
8-596 

Congress  hag  plenary  power  over  subject 
of,  8-585 

Congress  may  abrogate  effect  of  liens,  8- 
602 

Corporations  cannot  become  voluntary 
bankrupts,  8-591 

Corporations,  composition  by  foreign  cor- 
poration under  foreign  statute  binding, 
8-592 

Corporations  created  by  states,  bankruptcy 
acts  applicable  to,  8-588 

Corporations,  denial  to  of  right  to  obtain 
discharge  does  not  render  statute  uncon- 
stitutional, 8-590 

Corporations,  power  of  receiver  of  insol- 
vent, 8-602 

Corporations,  proceedings  to  wind  up  in- 
solvent, under  state  law  valid.  8-602 

Creditors,  Congress  may  provide  for  com- 
position without  assent  of,  8-587 

Creditors,  power  to  treat  assignment  as 
void,  8-600 

Creditors,  power  to  treat  assignment  for 
benefit  of  as  void,  8-4JOO 

Debtor,  discharge  of,  may  be  regulated  by 
Congress,  8-587 
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BANKRUPTCY  — •  Cont'd. 

Debtor,  power  of  state  to  regulate  arrest 
of,  8-597 

Decedent's  estate,  state  statute  may  control 
settlement  of,  8-602 

Definition  of  exemptions,  powers  of  Con- 
gress as  to,  8-588 

Delegation  of  legislative  power,  recognition 
of  state  statute  as,  8*588 

Different  operation  in  different  states,  8- 
589 

Discharge  of  debtors,  power  of  Congress  to 
regulate,  8-587 

Discharge  of  debts,  Congress  may  provide 
for,  8-587 

Discharge  of  insolvent  debtors,  effect  of 
state  statute  regulating,  8-597 

Discharge,  statute  not  unconstitutional  for 
denying  to  corporations  right  to  obtain, 
8-590 

Discharging  debts,  effect  of  state  statute 
not,  8-507 

Distribution  of  insolvent's  estate,  effect  of 
federal  statute  on  state  statute  regulat- 
ing, 8-599 

Distribution  of  property,  Congress  may 
regulate,  8-587 

Effect  of  federal  statute  on  pending  assign- 
ments, 8-000 

Effect  of  nonconflicting  provisions  of  state 
statute,  8-596 

Effect  of  repeal  of  Act  of  Congress,  8-592 

Exception  of  class  of  persons  in  federal 
statute,  effect  upon  state  laws,  8-695 

Exemption  laws,  adoption  of  state,  8-589 

Exemptions,  Congress  cannot  make  provi- 
sions of  statute  as  to,  retroactive,  8-588 

Exemptions,  Congress  may  define,  8-688 

Exemptions,  lawj  existing  at  the  time  of 
adjudication  in  bankruptcy  controls,  8- 
588 

Federal  statute,  continuance  of  state  stat- 
ute in  effect  until  invocation  of,  8-601 

Federal  statute  paramount,  8-592 

Federal  statute  suspends  state  laws  from 
time  of  going  into  effect,  8-594 

Federal  statute,  time  of  taking  effect,  8- 
595 

Foreign  corporation,  composition  by,  under 
foreign  statute  binding,  8-592 

Foreign  statute,  composition  by  foreign 
corporation  under,  binding,  8-692 

Fraud,  assignment  under  state  statute  un- 
tainted with,  8-599 

General  assignment  under  state  or  common 
law,  validity  of,  8-598 

Geographical  uniformity  required,  8-589 

Insolvent  and  bankruptcy  laws  of  state. 
effect  of  federal  enactment  on,  8-592 

Insolvent  debtors,  effect  of  state  statute 
regulating  discharge  of,  8-597 

Insolvent  laws  of  state,  nature  of,  8-594 

Insolvent  laws  of  state  not  discharging 
debts,  effect  of,  8-597 

Insolvent  laws  of  state  suspended  by  con- 
gressional enactment,  8-592 

Insolvent  laws  providing  for  release  by  cred- 
itors, effect  of  federal  statute  on,  8-599 

Insolvent  laws,  state  may  enact  in  absence 
of  congressional  action,  8-591 

Insolvent  law,  validity  of  general  assign- 
ment under,  8-598 


BANKRUPTCY  —  Cont'd. 

Involuntary  bankruptcy,  Congress  may  es- 
tablish, 8-580 

Jurisdiction  of  liens,  state  courts  have,  8- 
601 

Jurisdiction  of  state  court,  effect  of  federal 
statute  upon,  as  to  pending  bankruptcy 
matter,  8-600 

Jurisdiction  of  state  court  of  partition  pro- 
ceedings not  ousted  by  federal  statute,  8- 
602 

Jurisdiction,  power  of  Congress  to  impose 
on  state  courts,  8-588   • 

Jurisdiction  under  state  statute  after  fed- 
eral enactment,  8-601 

Liens,  effect  on  pending  proceedings  in  state 
court  to  enforce,  of  institution  of  pro- 
ceedings in  bankruptcy,  8-602 

Liens,  jurisdiction  of  state  court  as  to,  8- 
601 

Liens,  power  of  Congress  to  abrogate  effect 
of,  8-602 

Limitation  not  imposed  on  exercise  of  power 
by  Congress,  8-587 

Liquidation  of  bank,  state  statute  suspended 
by  federal  statute,  8-603 

Local  law,  recognition  of,  as  delegation  of 
legislative  power,  8-588 

Nature  of  uniformity  required,  8-589 

Nonaction  by  Congress  as  affecting  power 
of  states  to  regulate  bankruptcy,  8-591 

Nonimprisonmeni  statute  of  state,  effect  of 

'    federal  statute  on,  8-697 

Notice  of  appointment  of  receiver  in  bank- 
ruptcy not  essential,  9-294 

Notice  of  order  in  bankruptcy,  when  suffi- 
cient, 9-294 

Notice  to  creditors  not  essential  in  volun- 
tary proceedings  in  bankruptcy,  9-294 

Order  in  bankruptcy  without  notice  uncon- 
stitutional, 9-294 

Partition,  jurisdiction  of  state  court  as  to 
not  ousted  by  federal  statute,  8-602 

Pending  assignments,  effect  of  federal  stat- 
ute upon,  8-600 

Persons,  classification  of,  powers  of  Con- 
gress as  to,  8-590 

Persons,  exception  of  class  of,  in  federal 
statute,  effect  upon  state  laws,  8-595 

Persons  to  whom  statute  may  apply,  8- 
586 

Persons,  uniform  operation  of  statute  on 
not  required,  8-589 

Petition  filed  on  day  of  repealing  act,  ef- 
fect of,  8-592 

Plenary  power  granted  to  Congress  over, 
8-586 

Power  granted  to  Congress  unrestricted,  8- 
586 

Power  not  limited  to  establishment  of  sys- 
tem for  traders,  8-586 

Privilege  of  witness  in  bankruptcy  proceed- 
ings against  self-incrimination,  9-283 

Proceedings  binding  in  state  court  to  en- 
force liens,  effect  on  of  institution  of 
bankruptcy  proceedings,  8-602 

Property  acquired  subject  to  enactment  of 
general  statute  right  of  assignee  under 
state  statute  to,  8-601 

Property  acquired  subsequent  to  enactment 
of  federal  statute,  right  of  assignee  un- 
der state  statute  to,  8-601 
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BANKRUPTCY  —  Cont'd. 

Property,  distribution  of,  subject  to  con- 
gressional legislation,  8-587 

Railroads  created  by  states,  bankruptcy 
acts  applicable  to,  8-588 

Receiver  for  insolvent  corporations,  power 
of,  8-602 

Release  by  creditors,  state  statute  providing 
for,  suspended  by  federal  statute,  8-599 

Repeal  of  Bankruptcy  Act  of  Congress,  ef- 
fect of,  8-592 

Repeal  of  federal  statute,  effect  of  state 
law  passed  before,  8-598 

Restrictions  not  imposed  on  exercise  of 
power  by  Congress,  8-587 

Restrictions  not  imposed  on  grant  of  power 
to  Congress,  8-586 

Retroactive  effect  not  given  to  provisions 
of  statute  as  to  exceptions,  8-588 

Sales  of  bankrupt  goods,  regulation  of  by 
state,  8-498 

Settlement  of  decedent's  estate,  state  stat- 
ute may  control,  8-602 

State  courts,  Congress  cannot  require  bank- 
ruptcy proceedings  to  be  entertained  by, 
9-109 

State  courts,  effect  of  federal  statute  upon 
jurisdiction  of  pending  bankruptcy  cause, 
8-600 

State  courts,  jurisdiction  of  liens,  8-601 

State  courts,  jurisdiction  of  partition  pro- 
ceedings not  ousted  by  federal  statute,  8- 
60* 

State  courts,  power  of  Congress  to  Impose 
jurisdiction  on,  8-588 

State  exemption  laws,  adoption  of,  8-589 

State  insolvent  laws,  title  as  between  as- 
signee and  insolvent  under,  and  assignee 
in  voluntary  bankruptcy,  8-600 

State  laws,  effect  of  federal  statute  on,  8- 
593 

State  laws,  nature  of,  8-594 

State  laws,  nonconflicting  provisions  of  ef- 
fect, 8-596 

State  laws,  suspension  of,  by  federal  stat- 
utes, 8-592 

State  laws,  when  suspension  of  by  reason  of 
federal  enactment  takes  effect,  8-594 

State  nonimprisonment  statute,  effect  of 
federal  statute  on,  8-597 

States,  extent  to  which  power  of  Congress 
and,  concurrent,  8-596 

States,  power  of  to  act  in  absence  of  action 
by  Congress,  8-591 

States,  power  of,  to  enact  bankrupt  laws 
denied,  8-592 

States,  powers  as  to  enactment  of  insolvent 
laws,  8-592,  593,  594,  595 

State's  power  to  regulate  arrest  of  debtor, 
8-597 

State  statute,  assignment  under  binding 
when  untainted  with  fraud,  8-599 

State  Rtatute,  continuance  in  effect  until 
invocation  of  federal  jurisdiction,  8-601 

State  statute,  exception  of  claRs  of  persons 
in  federal  statute,  effect  upon,  8-596 

State  statute  for  liquidation  of  banks, 
suspension  of  by  federal  statute,  8-603 

State  statute,  insolvent  corporation  may  be 
wound  up  under,  8-602 

State  statute,  jurisdiction  under,  after 
federal  enactment,  8-601 


BANKRUPTCY  —  CtmVd. 

State  statute  may  control  settlement  of  de- 
cedent's estate,  8-602 

State  statute  not  discharging  debts,  effect 
of,  8-597 

State  statute  passed  during  existence  of 
federal  statute,  effect  of  upon  repeal  of 
federal  statute,  8-598 

State  statute  providing  for  release  by  cred- 
itors suspended  by  federal  statute,  8-599 

State  statute,  recognition  of,  as  delegation 
of  legislative  power,  8-588 

State  statute  regulating  distribution  of  in- 
solvent's estate,  effect  of  federal  statute 
on,  8-599 

State  statute,  validity  of  general  assign- 
ment under,  8-598 

State  statute,  when  suspension  of  by  fed- 
eral statute  goes  into  effect,  8-595 

Statute  enacted  by  Congress  suspends  state 
laws,  8-592 

Statute  may  operate  differently  in  different 
states,  8-589 

Statute  recognizing  state  exemption  lawa 
constitutional,  9-590 

Statutes,  requirement  as  to  uniformity  of, 
8-588 

Suit  under  state  law  to  compel  a  new  sur- 
render, effect  of  federal  enactment  upon, 
8-601 

Surrender,  effect  of  federal  enactment  upon 
Buit  under  state  law  to  compel,  8-601 

Suspension  of  state  laws  dates  from  time 
when  federal  statute  goes  into  effect, 
8-594 

Suspension  of  state  statute,  when  federal 
statute  has  effect  of  causing,  8-595 

Time  when  federal  statute  takes  effect, 
8-595 

Time  when  suspension  of  state  statute  by 
federal  statute  commences,  8-595 

Title  as  between  assignee  in  insolvency 
under  state  law  and  assignee  in  voluntary 
bankruptcy,  8-600 

Traders,  system  may  be  established  for 
others  than,  8-586 

Uniformity  of  laws,  8-588 

Voluntary  and  involuntary  bankruptcy  em- 
braced in  grant  of  power  to  Congress, 
8-586 

Voluntary  bankruptcy,  Congress  may  estab- 
lish, 8-586 

Voluntary  bankruptcy,  corporations  cannot 
go  into,  8-591 

Voluntary  bankruptcy,  title  as  between 
assignee  in,  and  assignee  in  insolvency 
under  state  law,  8-600 

Voluntary  proceedings  in  bankruptcy  with- 
out notice  to  creditors  constitutional, 
9-294 

Winding  up  insolvent  corporations,  pro- 
ceedings for  under  state  law  valid,  8-602 
BANKS  AND  BANKING : 

See  Bills  op  Credit;  National  Banks. 

Charter  of  banking  companies  as  contracts, 
8-831 

Deposits,  due  process  of  l->w  H  mnp  as 
affecting  recovery  of  bv  per"**'  "resumed 
dead.  0-458 

Due  process  of  law  clause,  atfltntn  limitinsr 
right  to  enrry  on  business  of  banking,  a 
violation  of,  9-501 
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BANKS   AND   BANKING  —  Con Vd. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Impairment  of  charter  privileges  of,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Insolvent  banks,  statute  prohibiting  ac- 
ceptance of  deposits  by,  constitutional, 
9-633 

Liquidation  of,  under  state  Btatute  aa  af- 
fected by  Federal  Bankruptcy  Act,  8-603 

Regulation  of,  not  unconstitutional  as  im- 
pairment of  charter  obligation,  8-755 

State  bank  notes,  taxation  of,  8-605 

State  banks,  charter  of,  as  contract,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

State  banks,  tax  on  issue  of,  not  a  direct 
tax,  8-306 

Taxation  of,  not  impairment  of  obligation 
of  contracts,  8-757 

United  States  bank,  federal  jurisdiction  of 
suits  by  and  against,  9-86  • 

United  States  bank,  state  taxation  of,  9- 
233 
BASTARDY: 

Xaw  relating  to  white  women  only  not  a 
denial  of  equal  protection  of  laws,  9-402, 
567 

Statute  regulating  proceedings  in  not  em 
post  facto  law,  8-728 
BATTLE  FIELDS: 

Condemnation  of  land  to  preserve  a  battle 
field  a  public  use,  9-317 

Preservation,  power  of  Congress  to  provide 
for,  8-684 
BELLIGERENT  RIGHTS: 

President  may  accord  to  insurgents,  9-11 
BENEFITS: 

Consideration  of  benefits  in  condemnation 
proceedings,  see  Eminent  Domain. 

BETTERMENT  ACTS: 

See  Landlord  and  Tenant. 
BICYCLES: 

See  Streets  and  Highways. 

Sidewalks,  prohibition  against  riding  bi- 
cycle on,  not  a  denial  of  equal  protection 
of  laws,  9-549 

BILLBOARDS: 

Ordinance  regulating  height  of,  constitu- 
tional, 9-534 

BILL  OP  ATTAINDER: 

See  Attainder,  Bill  of. 
BILLS:  , 

See  Statutes. 
BILLS  AND  NOTES: 

Demand,  statute  dispensing  with,  uncon- 
stitutional, 8-884 

Form  of  for  purchase  of  patent  rights, 
power  of  state  to  prescribe,  8-626 

Patent  rights,  statute  requiring  considera- 
tion to  be  shown  and  note  given  for,  con- 
stitutional, 9-592 

Promissory  note  for  sale  of  slaves  cannot 
be  impaired.  8-859 

Slave,  recovery  of  note  given  for  purchase 
price  of.  9-377 

Stamp  tax,  power  of  state  to  require,  8- 
895 


BILLS  OF  CREDIT: 

See  Coinage. 

Adoption  of  prohibition,  reason  for,  8-715 

Auditor's  warrants  for  money  due  not  bills 

of  credit,  8-7^0 
Bills  of  state  banks  not  bills  of  credit,  8- 

717 
Bonds  issued  to  redeem  outstanding  paper 

valid,  8-722 
Certificates  of  indebtedness  issued  by  state 

treasurer,  8-720 
Certificates  of  loan  office  as  bills  of  credit, 

8-721 
Certificates  of   state  treasury  as  bills  of 

credit,  8-719 
Certificates  of  stock  issued  for  money  bor- 
rowed, 8-722 
Change  bills  issued  by  state  corporations 

as  bills  of  credit,  8-721 
Character   as    legal  tender   not   essential, 

8-716 
Characteristics  of,  8-715 
Circulation  as  money,  bill  must  have  been 

issued  for,  8-717 
Confederate  treasury  notes,  extent  to  which 

bills  of  credit,  8-722 
Congress,   power   to   emit  bills  of  credit. 

8-717 
Construction  of  prohibition  against,  8-271 
Corporations,  change  bills  issued  by  as  bills 

of  credit,  8-721 
Corporations,    power  to  give  security   for 

money  borrowed,  8-722 
Coupons    receivable   as    tax    not   bills    of 

credit,  8-721 
Credit  of  state,  foundation  of  bill  on,  8-717 
Definition,  judicial  comments  upon,  8-716 
Definition  of,  8-715 
Emitting  bills  of  credit,  meaning  of,  8- 

715 
Intention  to  circulate  as  money  essential, 

8-717 
Issuance  on  credit  of  the  state,  8-717 
Judicial  comments  upon  definition,  8-716 
Legal   tender,   character  aa  not  essential, 

8-716 
Loan  office  certificates  as  bills  of  credit, 

8-721 
Money,  intention  to  circulate  bill  as,  es- 
sential, 8-717 
Municipal   corporations,    notes   issued   by, 

not  bills  of  credit,  8-721 
Notes  issued  by  bank  whose  capital  raised 

by  sale  of  state  bonds,  8-718 
Notes  issued  by  municipal  corporations  not 

bills  of  credit,  8-721 
Notes  issued  by  state  bank  in  which  state  is 

sole  stockholder,  8-718 
Notes  of  state  treasury  issued  on  security 

not  bills  of  credit,  8-719 
Pledge    of    state    credit    for    ultimate    re- 
demption of  state  bank  notes,  8-719 
Prohibition  against  issue  by  states,  8-715 
Prohibition  not  applicable  to  payment  of 

bills  of  credit,  8-722 
Property   of    state    pledged   to    secure    re- 
demption of  state  bank  notes.  8-710 
Reason  for  adoption  of  prohibition.  8-715 
Redemption  of  notes  issued  by  state  bank 

secured  by  pledge  of  state  credit,  8-719 
Redemption    of    outstanding    bills,    bonds 

issued  for,  valid,  8-722 
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BILLS  OF  CREDIT  —  trmfd. 

Redemption  of  state  bank  notes  secured 
by  pledge  of  state  property,  8-719 

Revenue  bond  script  issued  by  state  as 
bills  of  credit,  8-720 

Script  issued  by  state  treasury,  8-79© 

Security  for  money  borrowed,  power  of 
state  to  give,  n-722 

Sole  faith  and  credit  of  the  state.,  issuance 
of  bills  on  essentia)  characteristic,  8- 
718 

State  bank,  bills  of,  not  bills  of  credit, 
8-717 

State  bank  In  which  state  is  sole  stock- 
holder, issuance  of  notes  by,  8-7 IS 

State  bank  notes  of  bank  whose  capital 
raised  by  sale  of  state  bonds,  8-718 

State  bank  notes,  pledge  of  state  property 
to  secure  redemption,  8-719 

State  bank  not  provided  with  capital,  issu- 
ance of  notes  by,  as  violation  of  prohi- 
bition, 8-718 

State  credit  pledged  for  ultimate  redemp- 
tion of  state  bank  notes,  8-719 

State,  power*  of  to  give  security  for  money 
borrowed,  8-722 

State,  prohibition  against  issue  of  Mils  of 
credit  by,  8-715 

State  treasury  notes  issued  on  security 
not  bills  of  eredit,  8-719 

Stock  certificates  issued  for  money  bor- 
rowed, 8-793 

Tax  receivable  coupons,  not  bills  of  credit, 
8-721 

Transferable  certificates  of  stock  issued 
for  money  borrowed,  8-722 

Treasury  certificates  as  bills  of  credit, 
8-719 

Treasury  notes  issued  by  Confederate  gov- 
ernment, extent  to  which  bills  of  credit, 
8-722 

Treasury  notes  of  state  issued  upon  se- 
curity not  bills  of  credit,  8-719 

Warrant  of  auditor  for  money  due  not  bill 
of  credit,  8-720 

What  constitutes  bills  of  credit,  8-715 

BILLS  OF  LADING: 

Change  en.  route  of  local  bill  or  foreign 
bill  as  affecting  nature  of  shipment, 
8-380 

Stamp  tax  on  bills  of  lading,  8-704 

Stamp  tax  on,  power  of  state  to  exact, 
8-896 

Taxation  of,  8-360 
BLACKLISTING: 

See  Master  and  Servant. 

BLACKSTONE'S   COMMENTARIES: 

See  Common  Law. 
BLOCKADE: 

President  may  institute,  9-11 
90ARD  OF  CANVASSERS: 

Review  of  acts  of  by  state  court,  8*323 
BONDS: 
See  Municipal  Bonds,*  Offices  and  Of- 
ficers ;   Securities. 
Bills  of  or  edit,  issuance  of  bonds  as  issu- 
ance of,  see  Bills  of  Credit. 
Canvasser     foT     nonresident     corporation, 
execution  of  bond  by  as  interstate  com- 
merce, 8-386 


BONDS-  Cont'd* 

Confederate  coupon  bonds,  contract  for 
purchase  of,  not  enforceable,  9MJ30 

Confederate  States  of  America,  bands  is- 
sued by  unlawful,  8-713 

Constitutionality  of  statute  changing 
place  of  payment  of,  8-884 

Corporation  bonds,  prohibition  against  im- 
pairment of,  see  Impairment  or  Obli- 
gation OF  CONTRACT*. 

Distiller's  bond,  8-679 

District  of  Columbia,  taxation  by  state  on 
bonds  of,  8-662 

Gaol  bonds,  constitutionality  of  statute 
altering  effect  of,  8-858 

Illegal  issue  of  bonds  not  protected  from 
impairment,  8-760 

Impairment  of  bonds  issued  by  state,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Interest  due  on  corporation  bonds  taxable, 
8-335 

Issuing  under  treaties  with  Indians,  9-32 

Liquor  dealer's  bend,  statute  cannot  im- 
pair, 8-858 

Mode  of  suing  on,  statute  regulating,  con- 
stitutional, 8-886 

Municipal  bonda,  appropriation  of  sinking 
fund  for  payment  of,  to  other  purposes 
a<  impairment  of,  8-779 

Municipal  bonds,  impairment  of  obligation 
of,  see  Impairment  of  Obligation  of 
Contracts. 

Obligor's  liability  cannot  be  changed, 
8-857 

Payment  of  bonds  issued  under  treaty, 
necessity  for  appropriation  for,  8-710 

Power  of  government  to  take,  8-287 

Remedies  of  bondholders,  change  fn  as 
impairment  of  obligation  of  contracts, 
see  Impairment  of  Obligation  or  Con- 
tracts, 

Replevin  bond  a  contract,  8-857 

Seizure  of  United  States  bonds  for  taxes 
due  on  unexempt  property,  9-234 

State  taxation  of,  as  interference  with 
commerce,  see  Commerce. 

Taxation  of  administrator's  bond,  8-355 

Territory,  validation  of  bonds  issued  by 
county  of,  9-210 

United  States  bonds,  seizure  of,  for  tan* 
due  on  unexempt  property,  9-234 

United  States  bonds,  state  taxation  of 
legacy  consisting  of,  9-234 

United  States  bonds,  state  taxation  ef 
property  invested  in,  9»-233,  284 

Validation  of,  by  statute,  9-534 

BONDS  AND  MORTGAGES: 

See  Mortgages. 

BOOKS: 

See  Copyrights  and  Patents. 

BORROWING  MONEY: 

Power  of  Congress,  8-302 
State  taxation  of  stock  issued  lor  loans 
to  the  government,  8-362 
BOTTLES: 
See  Intoxicating  Liquors. 

BOUNDARIES: 

Agreement  between  states  as  to,  validity 
of,  8-906 
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Canvassers. 


BOUNDARIES  —  Cont'd. 

Boundary  of  state  a  question  of  fact  in 
determining  criminal  jurisdiction  of 
court,  9-132 

Effect  of  temporary  convention  with  re- 
gard to,  9-35 

Federal  jurisdiction  of  controversies  re- 
specting state  boundaries,  8-270 

Municipal  corporations,  delegation  to 
legislature  of  control  of  boundaries  of, 
9-215 

Supreme  Court  has  jurisdiction  of  ques- 
tions between  states  as  to,  9-119 

Supreme  Court,  jurisdiction  of  boundary 
question    between   state    and   territory, 
9-120 
BOUNTIES:  i 

See  Taxation. 

Assignment  of  bounty  warrants,  power  of 
Congress  to  prohibit,  9-203 

State  bounties  to  drafted  or  recruited  men, 
8^647 

Warrants  for  land  bounty*  Congress  may 
prohibit  assignment  of,  9-203 

BREACH  OF  PEACE: 

Right  to  require  security  to  keep  the  peace 
from  member  of  Congress;  8-331 

BRIBERY: 

See  Elections. 
BRIDGES] 

Authority  of  secretary  of  war  to  compel 
alteration  of  existing  bridge  qve*  navi- 
gable waters,  8-294 

Authority  of  secretary  of  war  to  declare 
existing  bridge  obstruction  to  navigable 
waters,  8-294 

Authority  of  secretary  of  war  to  deter- 
mine whether  an  obstruction  of  navi- 
gable waters,  8-293 

Concurrence  and  consent  of  states  for 
erection  over  navigahle  river  not  essen- 
tial, 8-415 

Congressional  sanction  for  erection  as 
affecting  legality,  8-418 

Congress  may  authorise  erection  of,  over 
navigable  waters,  8-294 

Construction  over  navigable  waters,  au- 
thority of  Congress,  8-4X4 

Delegation  to  secretary  of  war  of  power 
to  determine  whether  bridge  an  obstruc- 
tion constitutional,  9-70 

Erection  of,  over  navigable  waters  as 
affecting  interstate  commerce,  see  Com- 
merce. 

Exclusive  privileges  granted  to,  cannot  be 
impaired,  8-836 

Franchise  as  to  drawbridges  granted  in 
charter  of,  cannot  be  infringed,  8-838 

Franchise  given  to  railroad  to  erect  bridge 
cannot  be  impaired,  8-823 

Franchise  of  bridge  company  as  contract, 
8-836 

Franchise  to  construct  highways  and, 
grant  of  in  aid  of  postal  service,  8-613 

Incidental  preference  of  port  by  bridge 
obstructing  trade,  8-706 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Legality  of,  power  ascertained,  8-416 

Niagara  river,  approval  by  President  of 
erection  of  bridge  across,  9-3 


BRIDGES  —/Cont'd. 

Obstruction  of  naval  vessels  by  erection 
of,  8-648 

Obstruction  of  navigation  by,  jurisdiction 
of  Supreme  Court  as  to,  9-120 

President's  authority  to  approve  erection 
of  bridge  across  Niagara  river,  9-3 

Removal  oi  bridge  as  obstruction  to  navi- 
gation not  a  taking  within  meaning  of 
eminent  domain  clause,  9-312 

Requiring  construction  of  draw  in  bridge 
not  a  taking  within  meaning  of  eiuimnt- 
domain  clause,  9-313 

State  regulation  of,  8-394 

State's  consent  as  affecting  legality,  8-416 

State  taxation  of,  as  interference  with 
commerce,  see  Commerce. 

Tolls,  state  cannot  alter  rate  fixed  by 
charter,  8-839  { 

BROKERS: 

State  license  tax  on  sale  of,  see  Commerce. 

BUILDING       AND       LOAN       ASSOCIA- 
TIONS: 

Compliance  with  conditions,  statute  re- 
quiring, constitutional,  9-685 

Dues,  statute  prohibiting  receipt  of  by 
association  after  insolvency  unconstitu- 
tional, 9-532 

Regulation  of,  by  state,  8-840 

Taxation  of  receipts  not  denial  of  equal 
protection  of  law,  9-617 

Usurious  charges,  statute  authorizing,  not 
denial  of  equal  protection  of  laws,  9-585 

BUILDINGS; 

Limitation  of  height  of,  not  impairment  of 
contract,  8-756 

BURDEN  OF  PROOF: 

Aliens,  statute  may  place  burden  of  proof 
of  right  to  remain  on,  9-297 

Faith  and  credit  clause,  burden  of  estab- 
lishing violation  of,  9-144 

Minors,  commitment  to  reformatory  not  a 
violation  of  due-process  clause,  9-297 

Want  of  jurisdiction  of  court  rendering 
judgment,  burden  of  proving,  9-149 

BURIAL: 

Bee  Dead  Bombs. 

BUTTER: 

State  regulations  concerning  renovated 
butter  as  affecting  interstate  commerce, 
see  Commerce. 

CABLE: 

See  Telegraph  and  Telephone. 

CALIFORNIA: 

Act  of  admission  as  affecting  control  of 
navigable  waters,  8-476 

CANALS: 

Authority  of  secretary  of  war  to  prescribe 
regulations  for  use  of,  8-293 

Federal  license  does  not  except  payment  of 
tolls  in,  8-496 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

State  regulation  of,  8-394 

CANVASSERS: 

State  tax  on  sales  by,  see  Commerce. 
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CAPIAS: 

Discrimination  against  nonresident  in  pro- 
viding for  issuance  of,  validity  of  stat- 
ute providing  for,  9-182 

CARRIERS    OF    FREIGHT: 

See  Interstate  Commerce. 

Congress   may   prohibit  transportation  of 

particular  articles  outside  of  state,  8-381 
Discrimination   by   state  statute  in   favor 

of  local  freight  rates,  valid,  9-181 
Duty  to  receive  and  transport  freight,  pun- 
ishment by  state  for  failure  or  refusal 

to  comply  with,  as  affecting  interstate 

commerce,  see  Commerce. 
Interstate    commerce,  loading,    unloading, 

and  storing  of  grain  is,  8-382 
Interstate     commerce,     transportation     of 

freight  as,  8-377,  378 
Interstate  commerce,  transportation  of  live 

stock  as,  8-379 
Nonperformance   of   contract   of   carriage, 

validity  of  state  statute  giving  lien  for, 

9-96 
Shipment  to  forwarding  agent  within  state 

as  interstate  commerce,  8-381 
State   taxation   of,    as   tax   on   interstate 

commerce,  see  Commerce. 
Tonnage,  tax  on  railroad  freight  not  duty 

on,  8-905 
Transportation  of  property  between  states, 

power  of  Congress  to  regulate,  8-388 

CARRIERS  OF  LIVE  STOCK: 

State  regulation  of  as  affecting  interstate 
commerce,  see  Commerce. 

CARRIERS  OF  PASSENGERS: 

See  Commerce. 

Capitation  tax  on  passengers  unconstitu- 
tional, 9-413 

Due  process  of  law  clause  as  affecting 
regulation  of,  see  Due  Process  of  Law. 

Exclusion  from  trains,  state  cannot  abro- 
gate common-law  right  of  action  for, 
8-462 

Injuries  to  passengers,  constitutionality 
of  statute  regulating  liability  for,  9-475 

Injuries  to  passengers,  statute  regulating 
liability  for,  constitutional,  9-576 

Interstate  commerce,  8-377 

Interstate  commerce,  rule  for  vessel  dis- 
charging passenger  as  regulation  of, 
8-380 

Interstate  commerce,  taxation  of  carriers 
of  passengers  as  taxation  of,  see  Com- 
merce. 

Interstate  commerce,  transportation  of 
persons  as,  8-378 

Separate  accommodations  for  different 
races,  8-380 

Separate  coach*  laws  constitutional,  9-477 

Separate  railway  accommodations,  statute 
requiring,  constitutional,  9-379 

Transportation  of  persons  between  states, 
regulation  by  Congress,  8-388 

CASES: 
Definition  of,  9-79 

CATTLE: 

See  Animals. 

CATTLE  YARDS: 

See  Stock  Yards. 
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CEMETERIES: 

See  War. 

State  attachment  against  personal  prop- 
erty in  limits  of,  8-672 

CEMETERY  ASSOCIATIONS: 

Charter  of,  a  contract,  8-841 

CENSUS: 

Apportionment  of  representation  on  basu 

of,  8-303 
Direct  taxes,  apportionment  according  to 

census,  8-702 
Gathering  statistics,  power  to  provide  for, 

8-685 

CERTIFICATE  OF  ELECTION: 

See  Elections. 

CERTIFICATES : 

Bills  of  credit,  issuance  as,  see  Bills  of 
Credit. 

CERTIORARI: 

Military  commission,  review  of  proceed- 
ings of,  by  Supreme  Court,  9-127 

CHALLENGES: 

See  Jury  and  Jury  Trial. 

CHANCERY: 

See  Equity. 

CHANGE  BILLS: 

Bills  of  credit,  issuance  of  change  bills  by 
state  corporations  as,  see  Bills  of 
Credit. 

CHAPLAIN: 

See  Offices  and  Officers. 

CHARITABLE  CORPORATIONS: 

Charter  of,  a  contract,  8-841 

Exemptions,  charter  provisions  aa  to,  valid, 
8-802 

Impairment  of  charter  provisions,  see  Im- 
pairment of  Obligation  of  Contracts. 

CHARTERS: 

See  Corporations. 

Impairment  of  charter  obligation,  see  Im- 
pairment of  Obligation  of  Contracts. 

CHATTEL  MORTGAGES: 

See  Mortgages. 

CHILDREN: 

See  Minors. 

CHINESE: 

Citizenship  of  children  of  Chinese  parent*, 

9-389 
Deportation,   provision   for   jury   trial  in 

criminal  prosecutions  not  applicable  to, 

9-326 
Due   process   of    law 

legislation    against 

Process  of  Law. 
Entry   of,   cannot  be   regulated   by  state, 

8-518 
Equal     protection     of 

statute  regulating,  see  Equal  Protection 

of  Law. 
Exclusion  Act,  privileges  and    immunities 

clause    of    Fourteenth    Amendment   not 

violated  by,  9-393 
Exclusion  Acts  not  unconstitutional,  8-698 
Exclusion  of,  8-680 
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CHINESE  —  VonVd. 

Geary  Act  for  deportation  of,  a  violation 
of  right  of  trial  by  jury,  9-130 

Geary  Act,  provisions  of  for  haid  labor 
during  detention  period  unconstitutional, 
9-327 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  deportation 
of  Chinese,  9-326 

Laundry  business,  regulation  of,  as  viola- 
tion of  privileges  and  immunities  of 
Chinese,  9-403 

Privileges  and  immunities  violated  by  pro- 
hibition against  employment  by  corpora- 
tion, 9-402 

Prohibition  against  employment  by  cor- 
poration a  violation  of  privileges  and 
immunities,  9-402 

State  legislation  affecting  treaty  rights  of, 
see  Treaties. 

CHRISTIAN  SCIENTISTS: 

Constitutionality  of  statute  regulating 
practice  by,  9-603 

CIGARETTES: 

See  Tobacco. 

License  tax  on  sale  of,  constitutional,  9- 

592 
Ordinance  regulating  license  and  sale  of, 

constitutional,  9-492 
State  license  tax  on  sale  of,  see  Commerce. 
State  regulation   on  sale  of,   as  affecting 

interstate  commerce,  see  Commerce. 

CITIZENS: 

Set  Naturalization. 

Admission  of  aliens  to  citizenship,  8-289 

Ascertainment  of  fact  of  citizenship,  as 
means  for  exclusion  of  aliens  to  be  de- 
termined by  Congress,  8-421 

Birth  and  naturalization  as  sources  of 
citizenship,  9-386 

Child  born  of  Chinese  parents  in  United 
States  a  citizen,  9-389 

Child  born  of  Indian  parent  off  reserva- 
tion, citizenship  of,  9-390 

Children  of  ministers  and  consuls  born  in 
United  States  not  citizens,  9-388 

Chinese  parents,  child  born  of,  in  United 
States  a  citizen,  9-389 

Choice  of  state  citizenship,  9-388 

Citizen  denned,  9-386 

Citizenship  and  residence  distinguished, 
9-385 

Citizenship  of  representative  at  time  of 
election  sufficient,  8-301 

Congress  may  empower  officer  to  determine 
fact  of  citizenship,  9-635 

Consuls  of  foreign  governments,  children  of, 
not  citizens,  9-388 

Corporations  are  not,  9-397 

Corporations  as  citizens,  9-106 

Corporations  not  citizens,  9-386 

Creation  and  definition  of  citizenship  by 
Fourteenth  Amendment,  9-387 

Definition  of  citizen,  9-386,  396 

Discrimination  by  state  in  favor  of,  with 
regrnrd  to  taking  oysters,  8-616 

Distinction  between  citizenship  and  resi- 
dence. 9-385 

Distinction  between  citizenship  by  birth 
and  by  naturalization,  8-581 


CITIZENS  —  Cont'd. 

Distinction  between  citizenship  of  United 

States  and  state,  9-387 
Domicile  of  father  determines  domicile  of 

minor  son,  8-300 
Empowering  officer  to  determine  facts   of 

citizenship,  9-635 
Enforcement   of    rights    of,    by    Congress, 

9-634 
Essential  qualifications  of  senator,  8-314 
Expatriation,  right  of,  9-390 
Federal    citizenship,    rights   of,   as   distin- 
guished from  rights  of  state  citizenship, 

9-398 
Foreign  vessels,  citizenship  of  persons  born 

on  board  of,  9-390 
Fourteenth  Amendment  creates  and  defines 

citizens-hip,  9-387 
Fourteenth    Amendment,    first    clause    of, 

does  not  confer  right  of  suffrage,  9-390 
Fourteenth    Amendment,    first    clause    of, 

self-operating,  9-385 
Fourteenth  Amendment,  opening  clause  of, 

reverses    previous    rule    of    citizenship, 

9,387 
Fourteenth  Amendment,  operation  of  first 

clause  not  limited  by  main  object,  9-385 
Fourteenth    Amendment,    purpose   of    first 

clause  of,  9-385 
Indians,  effect  of  grant  of  citizenship  to, 

8-575 
Indians  liable  to  be  taxed  as  citizens,  9-390 
Indians  not  taxed  are  not  citizens,  9-626 
Indians,  status  as  citizens,  9-389 
Jurisdiction  of  United   States  as   test   of 

citizenship,  9-388 
Ministers  and  consuls  of  foreign  govern- 
ments, children  of,  not  citizens,  9-388 
Mode  of  ascertainment  to  be  determined  by 

Congress,  8-421 
Mongolian   race,   extent  to  which   amend- 
ment confers  citizenship  on,  9-389 
National  banks  are  not,  9-397 
Native-born,  naturalization  of,  unnecessary 

to  render  a  citizen,  9-386 
Naturalization  as  affecting  capacities  as  a 

citizen,  8-579 
Naturalization    as    source    of    citizenship, 

9-386 
Naturalization  of  native-born  unnecessary 

to  citizenship,  9-386 
Naturalized    citizen,    qualifications    of    as 

representative,  8-300 
Operation    of    first    clause    of    Fourteenth 

Amendment  not  limited  by  main  object, 

9-385 
Original     Constitution,     requirements    for 

citizenship  under,  9-387 
Person  born  in  foreign  country  of  citizen 

parents,  citizenship  of,  9-387 
Persons    born    on    board    foreign    vessel, 

citizenship  of,  9-390 
President's  duty  to  protect  citizens  abroad, 

fl-2 
Presumptions  in  favor  of,  8-300 
Previous   rule   of   citizenship   reversed   by 

first   clause   of  Fourteenth   Amendment, 

9-387 
Privileges  and  immunities: 

Abolition  of  imprisonment  for  debt,  ex- 
ception   of    nonresident    in    statute 
providing  for,  valid,  9-176 
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CITIZENS  —  Cont'd. 

Privileges  and  tmimwttiea —  47a*4'a\ 

Acquisition  of  property*  a milage  of, 
secured,  9-tfU 

Actions  by  personal  TOpjeaeniatives  to 
enforce  liability,  protected,  9-11$ 

Actions  by  states*  pWubhion  of  Four- 
teenth Amendment  applies  to,  9-J93 

Actions,  different  provision  in  statute 
Jsauting  as  to  actions  against  non- 
residents, valid,  9-177 

Actions,  right  t#  institute,  protected 
by  clause,  9-174 

Acts  of  individuals  not  included  in 
privilege  and  immunity  clause,  9- 
159 

Acts  cff  individuals,  prohibition  of 
Fourteenth  Amendment  does  not 
apply  to,  9-396 

Administrative  officer  of  state,  privi- 
leges and  immunities  cannot  be  vio- 
lated by,  9-394 

Admission  of  attorneys  net  a  privilege 
protected  by  Fourteenth  Amend- 
ment, 9-400 

Agencies  of  foreign  corporations,  tftate 
may  .regulate,  £-164 

Agencies  of  states,  prohibition  against 
interference  with  privileges  and  im- 
munities, 9-393 

Agents  acting  for  nonresidents  in 
transacting  insurance,  statute  can- 
not discriminate  against,  9-179 

Agents  of  foreign  express  companies, 
state  tax  on,  valid,  9-164 

Agents  of  foreign  insurance  companies, 
state  tax  on,  valid,  9-164 

Agents  of  national  government,  state 
cannot  restrict  privileges  of  corpora- 
tions acting  as,  9-166 

Agents  to  secure  emigrants,  state  may 
impose  tax  on,  9-182 

Alienage,  exemption  from  law  tif,  a 
privilege  secured,  9-160 

Alien  enemy,  act  of  Confederate  gov- 
ernment providing  for  sequtstration 
of  property  of,  a  violation  of  clause, 
9-183 

Amendments,  right  claimed  under,  jury 
protected  by,  9-308 

Application  of  clause  limited  to  privi- 
leges belonging  to  citizenship,  £-160 

Application  of  term,  9-160 

Appointment  of  guardians  for  minors 
having  living  parents,  statute  pro- 
viding for,  constitutional,  9-404 

Arms,  right  to  keep  and  bear,  Four- 
teenth Amendment  does  not  protect, 
9-399 

Articles  of  Confederation,  privilege  and 
immunity  clause  of,  9-160 

Ascertainment  of  privileges  and  im- 
munities, 9~rl61 

Assessment  and  collection  of  taxes  need 
not  be  same  as  to  residents  and  uon- 
Teaidents,  9-171 

Assignee  for  benefit  o'f  creditors, 
statute  requiring  to  be  a  resident, 
valid,  9-179 

Assignments  for  benefit  of  creditors, 
statute  requiring  recording  of,  valid, 
9-179 


CITIZENS  —  Confd. 

JfoMftegts  and  imnuanitiea—  GtrnVd. 

Assignment  to  secure  collection  by 
foreign  attachment,  state  may  aro- 
niait,  9-1*2 

Assumption  of  title  of  officer  of  state 
by  person  anointed  ty  another  state, 
statute  p«mibitm&  vajtu\  fr-LBl 

Asylum,  Fourteenth,  Amendment  does 
not  apsigr  a*  right  an,  against  unlaw- 
ful abduction,  a^i0a 

Attachment  against  nonresident  not 
violation  oi  Fourteenth  Amendment, 
9-404 

Attachment  against  nonresident,  stat- 
ute providing  for*  constitutional,  9- 
176 

Attachment  against  nonresident  with- 
out undertaking,  statute  providing 
for,  valid,  9-176 

Attachment  against  property  of  non- 
resident executor,  statute  providing 
for,  void,  fr-lTHJ 

Attachment  of  property  of  nonresident, 
state  may  provide  for,  9»-17<l 

Attachment,  right  of  nonresident  to 
sue  out  against  nonresident,  pro- 
tected by  clause,  9-175 

Attorneys,  admission  of,  to  practice 
not  protected  by  Fourteenth  Amend- 
ment, 9-400 

Auctioneer^  discrimination  ajpiinst 
nonresidents  in  t^x  on  sales  by,  un- 
constitutional, 9-168 

Baseball,  statute  prohibiting  playing 
of  on  Sunday  not  violation  of  four- 
teenth. Amendment  9-405* 

Pieyeles,  statute  regulating  use  ef  in 
streets  constitutional,  9-413 

Bill  posting  ordinance,  discrimination 
agaktst  nonresident  not  unconstitu- 
tional, 9-168 

Bond  on  sale  of  foreign  goods,  statute 
requiring,  unconstitutional,  9«-172 

business  investment  of  nonnesidsnt, 
validity  of  tag:  on,  9-170 

Canvassers  for  foreign  corporations, 
Unease  tax  discriminating  against, 
inWiaV  9-167 

Capias  against  nonresidents,  discrim- 
iaation  of  statute  providing  for,  un- 
constitutional^ 9-18& 

Capitation  tax,  on  paasengera  a  viola- 
tion of  privileges  and  immunities, 
9r4U 

Cattle  grazing,  regulation  of  use  of  land 
by  nonresidents  for,  9-174 

Charter  provisions  of  foreign  corpora- 
tion doing  business  in  state  not 
limitation  of  state's  power,  to  regu- 
late, 9-1(63 

Chinese,  constitutionality  of <  statute  ex- 
cluding from  jury,  9-404 

Chinese,  statute  prohibiting  employ- 
ment °f  by  corporation  unconstitu- 
tional, 9*403 

Citizenship,  protection  of  clause  lim- 
ited to  privileges  belonging  to,  9-160 

Citizens  of  United   States,   privileges 
and  immunities  protected  by  Four- 
teenth   Amendment    are    those   of, 
9-398 
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CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Citieens,  wfco  are  entitled  to  privileges 
and  immunities  of,  9-386 

Citinens  who  are  entitled  to  protection 
of  clause,  9-162 

Civil  service  law  of  state  not  violation 
of  privileges  and  immunities,  9- 
41* 

Classification  of  privilege*  of  citizens, 
9-398 

Coal,  state  statute  regulating  weigh- 
ing and  measuring  of  at  Mines  not 
Violation  of  privileges  and  immuni- 
ties, 9-411 

Coal,  uniform  tax  on  sale  of,  valid, 
9-169 

Collateral  inheritance  tax  statute  and 
immunities  under,  extended  to  non- 
residents, 9-171 

Common  privileges  of  citizens  in  their 
own  state,  operation  of  clause  lim- 
ited to,  9-161 

Common  property  of  state,  prohibition 
against  use  of,  by  nonresident,  valid, 
1M73 

Communal  rights  of  property  in  Louis- 
iana, statute  may  limit  to  residents, 
9-180 

Compulsory  labor  in  repairing  roads, 
statute  providing  for  constitutional, 
9-412 

Conditions  of  doing  business*  in  state, 
state  may  impose  on  foreign  corpora- 
tion, 9-163 

Confrontation  with  witnesses,  right  of, 
not  protected  by  Fourteenth  Amend- 
ment, 9-399 

Congress,  powers  of  over  unorganized 
territories  and  Indian  reservations 
not  affected  by  clause,  9-166 

Congress,  prohibition  of  Fourteenth 
Amendment  does  not  apply  to  action 
by,  CK393 

Consigned  goods,  uniform  tax  on  sale 
of,  valid,  9-169 

Constitutional  privileges,  Fourteenth 
Amendment  protects,  9-397 

Constitutional  privileges  protected  by 
Fourteenth  Amendment,  9-396 

Construction  to  give  operation  to 
statute  creating  privileges  and  im- 
munities preferred,  9-196 

Conveyance  of  dower,  statute  dis- 
criminating against  rights  of  non- 
resident wife  in,  constitutional, 
9-179 

Corporate  stock  having  situs  outside 
state,  taxation  of  in  hands  of  resi- 
dent valid,  9-182 

Corporation  not  a  citizen  entitled  to 
privileges  and  immunities,  9-397 

Corporation  not  entitled  to  privileges 
of  its  personal  members,  9*482 

Corporation*  acting  as  agents  of  na- 
tional govern  men  t.  state  cannot  re- 
strict privileges  of.  9-166 

Corporations  art*  citizens  of  creating 
state  for  judicial  purposes  only, 
9-163 

Corporations  not  citizens  entitled  to 
protection  of  clause,  9-162 


CITIZENS  —  Cont'd. 

Privileges  ami  immunities. —  Vont'iL 

Costs,  statute  requiring  nonresident  to 
enter  security  for,  valid,  9~177 

Creation  of  privileges  and  immunities, 
clause  does  not  provide  for,  9-161 

Creditors-  residing  is  state  cannot  be 
given  priority,  9-17? 

Cruel  and  unusual  punishments,  pro- 
visions of  Fourteenth  Amendment 
not  applicable  toy  9»-399 

Debt  of  nonresident  held  by  resident, 
taxation  of,  not  infringement  of 
clause,  9-161 

Definition  of,  *-l69 

Definition  of  eitizevs  within  meaning 
of  clause,  9-162 

Dentistry,  statute  regulating  practice 
of,  by  ndnresktent,  valid,  9-181 

Departments  of  state  governments, 
pfofeibrtion  of  Fourteenth  Amend- 
ment applies  to,  9-394 

Deposit  for  security  of  resident  cred- 
itors, statute  requiring  valid,  9-178 

Deposit  of  state  bonds  by  foreign  cor- 
poration as  condition  to  do  business 
m  state,  statute  requiring,  constitu- 
tional, 9-164 

Discriminating  tax  on  sales  by  non- 
residents a  violation  of  clause,  9- 
163 

Discrimination  against  individuals 
transacting  insurance  for  nonresi- 
dents, invalid,  9-179 

Discrimination  against  nonresidents 
does  not  invalidate  oyster  laws, 
9-173 

Discrimination  against  nonresidents  in 
bill  posting  ordinance  unconstitu- 
tional, 9-169 

Discrimination  against  nonresidents  in 
license  tax  On  peddlers,  invalidates, 
9-167,  168 

Discrimination  against  nonresidents  in 
statute  providing  for  right  of  dower 
valid,  9-179 

Discrimination  against  nonresidents  in 
tax  on  sales  made  by  auctioneers,  in- 
Valid,  9-168 

Discrimination  against  nonresident 
stockholders  in  national  bank  not 
allowed,  9-170 

Discrimination  in  favor  of  local 
freight  rates  not  a  violation  of 
clause,  9-181 

Discrimination  in  fish  and  game  laws 
against  nonresident  does  not  render 
statute  unconstitutional,  9-173 

Discrimination  in  license  tax  on  drum- 
mers and  canvnssers  for  foreign  cor- 
poration invalid,  9-167 

Discrimination  In  taxation  of  per- 
sonalty of  nonresident,  unconstitu- 
tional 9-170 

Discrimination  in  taxation  of  slaves  of 
nonresident,  unconstitutional.  9-171 

Diflcrlniififltion  In  taxation  of  stock 
held  by  nonresident  not  allowed, 
9-171 

Discriminntlon    in   whnrfacrc1    rates   in 
favor   of    state   canal   boats,    valid, 
9-181 
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CITIZENS  —  Cont'd. 

Privileges  and   immunities  —  Cont'd, 

Discrimination  of  statute  providing 
for  capias  of  nonresident,  uncon- 
stitutional, 9-182 

Diseased  animals  from  other  states, 
limitation  against,  valid,  9-182 

Dispensary  Act  of  South  Carolina,  con- 
stitutionality of,  9-406 

District  of  Columbia,  extent  to  which 
amendment  applies  to,  9-396 

Dower  rights,  discrimination  against 
nonresidents  in  statute  providing 
for,  valid,  9-179 

Druggists,  statute  prohibiting  sale  of 
intoxicating  liquors  by,  constitu- 
tional, 9-406 

Druggists,  statute  requiring  taking 
out  of  license  by,  constitutional, 
9-407 

Drummers  for  foreign  corporation,  dis- 
criminating license  tax  on,  a  viola- 
tion of  clause,  9-167 

Drummers,  uniform  license  tax  on, 
valid,  9-169 

Eight-hour  law  for  laborers  on  public 
work  not  violation  f  Fourteenth 
Amendment,  9-411 

Eligibility  to  office  not  a  privilege 
secured,  9-161 

Emancipation  of  slaves  voluntarily 
taken  into  free  state,  statute  provid- 
ing for,  valid,  9-163 

Emigrant  agents,  provision  for  tax- 
ation of,  valid,  9-182 

Employment  of  Chinese  by  corporation, 
statute  prohibiting  unconstitutional, 
9-403 

Employment  of  women  in  bar  rooms, 
statute  prohibiting,  not  violation  of 
Fourteenth  Amendment,  9-406 

Enforcement  of  liability,  right  of,  a 
privilege  protected  by  clause,  9-174 

Exclusion  of  negroes'  from  jury  not 
constitutional,  9-404 

Executive  department,  prohibition  of 
Fourteenth  Amendment  applies  to, 
9-394 

Executive  officers  of  state,  privileges 
and  immunities  cannot  be  violated 
by,  9-394 

Executor  residing  in  another  state, 
state  may  authorize  attachment 
against,  9-176 

Exemptions  from  law  of  alienage  a 
privilege  secured,  9-160 

Exemptions,  nonresident  stockhold- 
ers in  national  bank  cannot  be 
discriminated  against  in  matter  of, 
9-170 

Express  agents  of  foreign  corpora- 
tions, state  tax  on,  valid,  9-164 

Extension  of  privileges  to  citizens  of 
other  states  preferred  to  invalida- 
tion of  statute  as  to  citizens  of 
enacting  state,  9-166 

Extent  of  power  of  Congress  to  legis- 
late as  to,  9-633 

Extent  of  protection  of  clause,  9-159 

Fees  of  harbor  masters,  statute  pre- 
scribing, cannot  discriminate  against 
nonresident,  9-181 


CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  ConVd. 

Fertilizers,  license  tax  on  sale  of,  con- 
stitutional, 9-414 

Fertilizers,  uniform  tax  on  sales  of, 
valid,  9-169 

Firearms,  right  to  sell,  not  a  privilege 
protected  by  clause,  9-183 

Firearms,  statute  regulating  sale  of, 
valid,  9-183 

Fish  and  game  laws,  provision  of, 
requiring  payment  of  license  fee  by 
nonresident,  valid,  9-173 

Flag,  statute  prohibiting  use  of  for 
advertising  purposes  unconstitu- 
tional, 9-410 

Foreign  attachment,  state  may  pro- 
hibit assignment  to  secure  collection 
by,  9-162 

Foreign  corporations  doing  business  in 
state,  state  may  impose  conditions 
on,  9-163 

Foreign  corporations  doing  business  in 
state,  state  may  impose  privilege 
tax  on,  9-164 

Foreign  corporations  doing  business  in 
state,  state  may  require  deposit  of 
state  bonds  by,  9-164 

Foreign  corporations,  state  may  pro- 
hibit doing  of  business  by,  in  state, 
9-163 

Foreign  corporations,  state  may  regu- 
late agencies  of,  in  state,  9-164 

Foreign  corporations,  state  may  regu- 
late suits  by  nonresidents  against, 
9^175 

Foreign  corporations,  state  may  re- 
voke license  of  to  do  business  in 
state,  9-164 

Foreign  corporations,  state  regula- 
tion of,  constitutional,  9-163 

Foreign  corporations,  state  taxation 
on  agents  of,  valid,  9-164 

Foreign  goods,  statute  requiring  bond 
on  sale  of,  unconstitutional,  9- 
172 

Foreign  insurance  companies,  state 
may  prohibit  doing  business  by, 
9-164 

Foreign  manufactures  or  products, 
validity  of  license  tax  on  sales  of. 
9-170 

Fourteenth  Amendment,  first  eight 
amendments  limited  by,  9-398 

Fourteenth  Amendment  not  a  grant 
of  new  privileges,  9-397 

Fourteenth  Amendment,  privileges 
protected  by,  are  those  secured  by 
Constitution,  9-397 

Fourteenth  Amendment,  prohibition 
of  applies  to  state  action,  9-393 

Fourteenth  Amendment  protects  con- 
stitutional privileges,  9-398 

Fourteenth  Amendment  protects  privi- 
leges and  immunities  of  citizens  of 
United  States,  9-398 

Fourteenth  Amendment  protects  rights 
necessary  to  federal  supremacy, 
9-397 

Fourteenth  Amendment,  relations  ot 
state  and  federal  government  not 
changed,  9-397 
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Citizens. 


CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Freedom  of  speech,  protection  of  right 
of,  by  Fourteenth  Amendment, 
9-399 

Free  negroes  as  citizens  before  adop- 
tion of  Thirteenth  Amendment, 
9-166 

Freight  for  local  points,  discrimina- 
tion in  rates  on,  not  unconstitu- 
tional, 9-181 

Fundamental  nature  of  privileges  and 
immunities  protected,  9-159 

Game  laws,  provision  of,  requiring 
payment  of  license  fee  by  nonresi- 
dent, valid,  9-173 

Game,  statute  prohibiting  shipment 
out  of  state,  constitutional,  9-406 

Grazing  laws,  prohibition  in,  against 
use  of  land  by  nonresidents  for, 
valid,  9-174 

Harbor  master's  fees,  statute  dis- 
criminating against  nonresidents  in 
fixing,  unconstitutional,  9-181 

Immigrant  agent,  state  taxation  of, 
not  abridgment  of  privileges  and 
immunities,  9-413 

Immunities  and  privileges  synony- 
mous, 9-160 

Immunities  of  citizens  under  collat- 
eral inheritance  tax  statute  extended 
to  nonresident,  9-171 

Imprisonment  for  debt,  exception  of 
nonresident  in  statute  abolishing, 
valid,  9-176 

Indian  reservations,  effect  of  clause 
upon  residents  in,  9-166 

Indians,  prohibition  against  sale  of 
intoxicating  liquors  to,  does  not  in- 
validate statute,  9-172 

Indians,  statute  prohibiting  sale  of 
intoxicating  liquors  to,  not  viola- 
tion of  Fourteenth  Amendment, 
9-407 

Individuals,  acts  of,  not  included  in 
privilege  and  immunity  clause, 
9-157 

Individuals,  prohibition  of  Fourteenth 
Amendment  does  not  apply  to  ac- 
tion of,   9-393 

Individuals,  prohibition  of  Fourteenth 
Amendment  does  not  apply  to  acts 
of,  9-395 

Inspection  of  vessels  of  nonresidents, 
validity  of  statute  providing  for, 
9-182 

Insurance  agents  acting  for  nonresi- 
dents, statute  cannot  discriminate, 
9-179 

Insurance  agents  of  foreign  corpora- 
tions, tax  on  valid,  9-164 

Insurance  agent,  state  may  prohibit 
nonresident  acting  as,  for  foreign 
companies,  9-164 

Insurance  business,  statute  regulating 
not  a  violation  of  Fourteenth 
Amendment,  9-41 1 

Insurance  companies  of  other  states, 
state  may  prohibit,  9-164 

Intoxicating  liquors,  no  inherent  right 
in  citizen  to  sell,  9-406 


CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Intoxicating  liquors,  prohibition 
against  sale  of  to  Indiana  does  not 
invalidate  statute,  9-172 

Intoxicating  liquors,  prohibition  by 
state  against  manufacture  of,  not 
violation  of  Fourteenth  Amendment, 
9-406 

Intoxicating  liquors,  regulation  of 
manufacture  and  sale  not  violation 
of  Fourteenth  Amendment,  9-405 

Intoxicating  liquors,  right  to  sell,  not 
a  privilege  growing  out  of  citizen- 
ship, 9-406 

Intoxicating  liquors,  right  to  traffic 
in,  not  privilege  of  citizen,  9-406 

Intoxicating  liquors,  statute  prohibit- 
ing employment  of  females  in  places 
for  sale  of,  constitutional,  9-407 

Intoxicating  liquors,  statute  prohibit- 
ing keeping  in  possession  for  an- 
other, unconstitutional,  9-172 

Intoxicating  liquors,  statute  prohibit- 
ing sale  of,  by  druggist,  constitu- 
tional, 9-406 

Intoxicating  liquors,  statute  prohibit- 
ing sale  of  in  certain  localities 
constitutional,   9-406 

Intoxicating  liquors,  statute  prohibit- 
ing sale  of,  to  Indians,  not  violation 
of  Fourteenth  Amendment,  9-407 

Intoxicating  liquors,  statute  prohibit- 
ing sale  or  giving  of  within  certain 
distance  of  Soldiers'  Home  consti- 
tutional, 9-406 

Intoxicating  liquors,  statute  requiring 
druggists  using,  to  take  out  license, 
constitutional,  9-406 

Intoxicating  liquors,  traffic  in,  not  a 
privilege  protected  by  clause,  9-172 

Itinerant  venders,  state  taxation  of, 
constitutional,  9-414 

Judgment  of  state  court  cannot  vio- 
late prohibition  of  Fourteenth 
Amendment,  9-394 

Judicial  department,  prohibition  of 
Fourteenth  Amendment  applies  to, 
9-394 

Judicial  officers  of  state,  prohibition 
of  Fourteenth  Amendment  applies 
to,  9-394 

Jurors,  statute  prescribing  qualifica- 
tions of,  constitutional,  9-403 

Jury,  constitutionality  of  statute  ex- 
cluding Chinese,  9-404 

Jury,  exclusion  of  negroes  from,  not 
'        constitutional,  9-404 

Jury,  Fourteenth  Amendment  does  not 
prohibit  reduction  in  number  of 
jurors,  9-403 

Jury,  service  of  women  on,  9-404 

Jury  trial  not  a  privilege  to  which 
Fourteenth  Amendment  applies, 
9-399 

Justices  of  peace,  acts  of,  cannot 
abridge  privileges  and  immunities, 
9-394 

Keeping  liquors  in  possession  for  an- 
other, statute  prohibiting,  unconsti- 
tutional, 9-172 
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CITIZENS  —  ConVd. 

Privileges  and  immunities  —  Cont'd^ 

Labor,  law  regulating  hours  of  not 
violation  of  Fourteenth  Amend- 
ment, 9-4 11 

Labor,  right  of  to  organize  not  pro- 
tected by  Fourteenth  Amendment, 
9-400 

Laundry,  statute  prohibiting  keeping 
of,  within  city,  unconstitutional, 
9-403 

Laundry,  statute  requiring  persons 
employed  in,  to  have  health  certifi- 
cates, constitutional,  9-403 

Lease  of  oyster  lands,  statute  pro- 
hibiting grunting  of,  to  nonresi- 
dents, valid,  9-174 

Lease  of  oyster  lands,  statute  regu- 
lating, not  violation  of  Fourteenth 
Amendment,  9*405 

Legislative  department,  prohibition 
against  interference  with  immuni- 
ties applies  to,  9-394 

Liability,  right  to  enforce,  a  privilege 
protected  by  clause,  9-174 

License  fee,  provision  of  fish  and  game 
laws  requiring  payment  of,  by  non- 
resident, valid,  9-173 

License  tax,  discrimination  against 
canvassers  for  foreign  corporations, 
invalid,  9-167 

License  tax  on  drummers  for  foreign 
corporation,  discrimination  in,  un- 
constitutional, 9-167 

License  tax  on  drummers,  valid,  when 
uniform,  9-169 

license  tax  on  foreign  manufactures 
or  products,  validity  of,  9-170 

License  tax  on  peddlers,  discrimina- 
tion against  nonresident  invalid, 
9-167, 168 

License  tax  on  peddlers  valid  when 
uniform,  9-169 

License  tax  on  persons  dealing  in  trad- 
ing stamps  constitutional,  9-415 

License  tax  on  sale  of  fertilizers, 
state  statute  providing  for,  consti- 
tutional, 9-414 

License  to  foreign  corporation  to  do 
business  in  state  may  be  revoked, 
9-164 

License  to  peddle  goods,  statute  dis- 
criminating against  nonresidents  in 
granting  of,  unconstitutional.  9-171 

License  to  sell  intoxicating  liquors, 
discrimination  against  nonresident 
in  granting,  does  not  render  statute 
unconstitutional,  9-172 

Limitation  of  actions,  provision  in 
statute  as  to,  discriminating  against 
nonresident,  valid,  9-177 

Limitation  of  Fourth  and  Fifth 
Amendments,  Fourteenth  Amend- 
ment is,  9-398 

Limitation  upon  powers  of  states, 
clause  intended  as,  9-165 

Liquor  license,  provision  against 
granting  of  to  nonresident  does  not 
Invalidate  statute,  9-172 

Live  stock  of  other  states,  discrimina- 
tion against  invalidates  statute, 
9-182 


CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Local  freight  rates,  discrimination  in 
favor  of,  not  a  violation  of  clause, 
9-181 

Local  option  law  discriminating  in 
favor  of  prohibition  vote  not  viola- 
tion of  Fourteenth  Amendment, 
9-407 

Louisiana  statute  limiting  communal 
rights  of  property  to  residents, 
valid,  9-180 

Lynching  as  violation  of  prohibition 
of  Fourteenth  Amendment,  9-396 

Manufacture  and  sale  of  intoxicating 
liquors,  statute  providing  for  regu- 
lation of,  no^  violation  of  Four- 
teenth Amendment,  9-405 

Margin  sales  and  sales  for  future  de- 
livery, statute  declaring  void,  con- 
stitutional, 9-410 

Market,  ordinance  prohibiting  sale  of 
meat  outside  of,  constitutional, 
9-408 

Markets,  municipal  regulations  of, 
not  a  violation  of  Fourteenth 
Amendment,  9-408 

Marriage  of  white  and  'colored  per- 
sons, state  statute  prohibiting, 
valid,  9-401 

Marriage,  privilege  of,  not  protected 
by  Fourteenth  Amendment,  9-401 

Members  of  corporation,  citizenship 
of,  does  not  render  corporation  citi- 
zen, 9-162 

Methods  of  assessment  and  collection 
of  taxes  need  not  be  the  same  in 
case  of  residents  and  nonresidents, 
9-171 

Minors,  appointment  of  guardians  for, 
where  parents  are  living,  statute 
providing  for,  constitutional,  9- 
404 

Mob  violence  as  a  violation  of  prohi- 
bition of  Fourteenth  Amendment, 
9-396 

Monopoly,  statute  creating,  in  slaugh- 
ter-house business,  not  a  violation 
of  Fourteenth  Amendment,  9-409 

Municipal  council,  abridgment  of  privi- 
leges and  immunities  by,  not  al- 
lowed, 9-395 

Municipal  ordinance  regulating  public 
speaking  on  public  grounds  eonsti- 
tional,  9-412 

Municipal  ordinance  requiring  license 
tax  from  persons  dealing  in  trading 
stamp*  constitutional,  0-415 

Municipal  ordinances,  extent  to  which 
prohibition  of  Fourteenth  Amend- 
ment applies  to,  9-394 

Municipal  regulation  of  markets  con- 
stitutional, 9-408 

National  banks  not  citizens  within 
meaning  of  Fourteenth  Amendment, 
9-397 

National  banks  not  citizens  within 
meaning  of  provision,  9-163 

Nature  of,  9-15*1 

Negotiable  public  securities  in  hands 
of  residents,  taxation  of,  valid  irre- 
spective of  situs,  9-162 
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CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Negroes,  exclusion  of  from  jury  not 
constitutional,  9-404 

Negroes  who  were  free  before  adop- 
tion of  Thirteenth  Amendment  en- 
titled to  protection  of  clause,  9-165 

New  privileges  not  granted  by  Four- 
teenth Amendment,  9-397 

Nonresident  acting  as  agent  for  for- 
eign insurance  companies,  state  may 
prohibit,  9-164 

Nonresident  and  resident,  uniform  tax 
on  sales  by,  valid,  9-169 

Nonresident  cannot  be  discriminated 
against  in  taxation  of  personalty, 
9-170 

Nonresident,  discriminating  tax  on 
sales  by,  a  violation  of  clause,  9- 
166 

Nonresident,  discrimination  against, 
in  oyBter  laws,  valid,  9-173 

Nonresident,  discrimination  in  taxa- 
tion of  slaves  of,  unconstitutional, 
9-171 

Nonresident,  discrimination  in  taxa- 
tion of  stock  held  by,  not  allowed, 
9-171 

Nonresident  entitled  to  immunities 
under  collateral  inheritance  tax 
statute,  9-171 

Nonresident  executor,  statute  may 
authorize  attachment  against  prop- 
erty of,  9-176 

Nonresident,  grazing  laws  may  dis- 
criminate against,  9-174 

Nonresident,  provision  of  game  laws 
requiring  payment  of  license  fee  by, 
valid,  9-173 

Nonresident,  refusal  to  license  sale  of 
intoxicating  liquors  by,  does  not 
render  statute  unconstitutional, 
fr-172 

Nonresident,  state  may  provide  for 
attachment  of  property,  9-176 

Nonresident,  state  may  regulate  suits 
by,  against  foreign  corporations, 
9-175 

Nonresident,  statute  abolishing  im- 
prisonment for  debt  may  except, 
9-176 

Nonresident,  statute  discriminating 
against  in  granting  peddler's  license, 
unconstitutional,  9-171 

Nonresident,  statute  prohibiting  use 
of  common  property  of  state  by, 
constitutional,  9-173 

Nonresident,     statute     providing     for 
attachment   against,    constitutional, 
.      9-176 

Nonresident,  statute  providing  for 
attachment  against,  not  violation  of 
Fourteenth  Amendment,  9-404 

Nonresident,  statute  providing  for 
service  of  process  by  service  on 
agent,  unconstitutional,  9-176 

Nonresident  stockholders  in  local  cor- 
poration, validity  of  taxation  of 
stock  of,  9-170 

Nonresident  stockholders  of  national 
banks  entitled  to  same  exemption  as 
resident  stockholders,  9-170 
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CITIZENS  —  Cont'd . 

Privileges  and  immunities  —  Cont'd. 

Nonresident,  suit  by,  against  nonresi- 
dent, a  privilege  protected  by  clause, 
9-175 

Nonresident,  taxation  of  debts  due  by, 
not  violation  of  privileges  and  im- 
munities, 9-414 

Nonresident,  taxation  of  property  of, 
valid,  9-170 

Office,  clause  does  not  secure  privi- 
lege of  eligibility  to,  9-161 

Officers  of  state,  privileges  and  immu- 
nities cannot  be  violated  by,  9-394 

Operation  of  clause  does  not  extend  to 
special  privileges  of  citizens  in  their 
own  state,  9-161 

Operation  of  clause  limited  to  common 
privileges  of  citizens  in  their  own 
state,  9-161 

Opinion  of  juror  as  affecting  qualifica- 
tion, statute  relating  to,  constitu- 
tional, 9-403 

Opium,  ordinance  prohibiting  visiting 
places  for  sale  of,  unconstitutional, 
9-408 

Ordinance  prohibiting  visiting  place 
where  opium  is  sold,  unconstitu- 
tional, 9-408 

Ordinance  regulating  posting  of  bills, 
discrimination  in,  against  nonresi- 
dent, unconstitutional,  9-168 

Ordinances,  extent  to  which  prohi- 
bition of  Fourteenth  Amendment 
applies  to,  9-394 

Organization  of  labor  not  a  privilege 
protected  by  Fourteenth  Amend- 
ment, 9-400 

Oyster  lands,  statute  regulating  lease 
of,  not  violation  of  Fourteenth 
Amendment,  9-405 

Oyster  laws,  discrimination  in,  against 
nonresident,  valid,  9-173 

Oysters,  extent  to  which  state  may 
discriminate  against  purchases  and 
sales  of,  by  nonresident,  9-174 

Passengers,  state  taxation  of,  an 
abridgment  of  privileges  and  immu- 
nities, 9-413 

Patent  rights,  statute  regulating  sale 
of,  not  violation  of  Fourteenth 
Amendment,  9-409 

Paupers,  clause  does  not  authorize 
mandate  to  compel  another  state  to 
receive,  9-182 

Peddler's  license,  discrimination  in  a 
violation  of  clause,  9-167,  168 

Peddler's  license,  statute  discrimi- 
nating against  nonresidents  in 
granting  of,  unconstitutional,  9-171 

Peddlers,  uniform  license  tax  on,  valid, 
9-169 

Personal  nature  of  privileges  secured, 
9-160 

Personal  property,  clause  secures 
privilege  of  acquiring  and  holding, 
9-160 

Personal  representatives,  actions  by,  to 
enforce  liability,  protected,  9-175 

Personalty  of  nonresident  cannot  be 
discriminated  against  in  taxation. 
*-170 
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CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Physicians  and  surgeons,  statute  regu- 
lating practice  by,  constitutional, 
9-410 

Physicians,  statute  regulating  admis- 
sion of  nonresidents  to  practice  as, 
valid,  9-180 

Pistol,  right  to  sell,  not  a  privilege 
protected  by  clause,  9-183 

Pleading  violation  of  clause  by  license 
tax  on  agents,  9-167 

Port  wardens,  statute  preventing  per- 
sons from  assuming  title  of,  valid, 
9-181 

Practice  of  dentistry  by  nonresident, 
statute  regulating,  valid,  9-181 

Practice  of  medicine,  statutes  regu- 
lating, not  violation  of  Fourteenth 
Amendment,  9-410 

Practice  of  medicine,  statutes  regu- 
lating, valid,  9-180 

Presumption  against  railroad,  statute 
'providing   for  constitutional,   9—404 

Priority,  statute  giving  resident  cred- 
itors, unconstitutional,  9-177 

Privileges  of  citizens, 'classification  of , 
9-398 

Privileges  secured  those  of  citizens  of 
states  whose  laws  are  complained 
of,  9-161 

Privilege  tax  on  foreign  corporations 
doing  business  in  state  valid,  9-164 

Process,  statute  providing  for  service 
on  nonresident  by  service  on  agent, 
unconstitutional,  9-176 

Prohibition  against  assignment  to  se- 
cure collection  by  foreign  attach- 
ment not  unconstitutional,  9-162 

Prohibition  against  sales  of  meat  out- 
side of  market,  ordinance  providing 
for,  constitutional,  9-408 

Property  of  nonresident,  state  may 
render,  subject  to  attachment,  9-176 

Property  rights,  extent  to  which  privi- 
leges relating  to,  are  secured,  9-160 

Property  tax  on  nonresident  valid,  9- 
170 

Prosecution  and  defense  of  action  pro- 
tected by  clause,  9-174 

Prostitution,  statute  regulating  con- 
stitutional, 9-408 

Protection  designed  by  clause,  9-161 

Publication,  statute  providing  for  ser- 
vice on  nonresident  by,  when  prop- 
erty within  state,  valid,  9-177 

Public  board,  action  of,  infringing 
privileges  and  immunities  of  citizen 
unconstitutional,  9-395 

Public  speaking  on  public  grounds, 
municipal  ordinance  Tegulating,  con- 
stitutional, 9-412 

Purchase  and  sale  of  oysters  in  state, 
extent  to  which  state  may  dis- 
criminate against  nonresidents, 
9-174 

Purposes  of  clause,  9-161 

Qualifications  of  jurors,  statute  may 
prescribe,  9-403 

Race  discrimination,  extent  to  which 
Fourteenth  Amendment  defends, 
tMOQ 


CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

Railroad  accommodations  for  negroes 
and  whites,  statute  requiring  sep- 
aration of,  constitutional,  9-402 

Railroad,  statute  providing  for  pre- 
sumption against,  constitutional, 
9-404 

Real  and  personal  property,  privilege 
of  acquiring  and  holding,  secured, 
9-160 

Recording  of  assignments  for  benefit  of 
creditors,  statutory  provision  re- 
quiring valid,  9-179 

Relations  of  state  and  federal  govern- 
ments not  changed  by  Fourteenth 
Amendment,  9-397 

Resentence  after  serving  part  of  illegal 
sentence  not  a  violation  of  Four- 
teenth Amendment,  9-401 

Residence  in  unorganized  territories, 
effect  of  clause  upon,  9-165 

Resident  creditors,  statute  giving 
priority,  unconstitutional,  9-177 

Resident  creditors,  statute  requiring 
deposit  for  security  of,  valid,  9- 
178 

Residents  in  Indian  country,  effect  of 
clause  upon,  9-165 

Revocation  of  license  of  foreign  cor- 
poration to  do  business  in  state 
valid,  9-164 

Right  of  asylum  against  abduction  of 
fugitive,  Fourteenth  Amendment 
does  not  apply  to,  9-401 

Rights  dependent  upon  Constitution 
protected  by  Fourteenth  Amend- 
ment, 9-398 

Rights  of  citizens  of  state  as  such  not 
protected  by  Fourteenth  Amendment, 
9-398 

Rights  pertaining  to  state  citizenship, 
Fourteenth  Amendment  not  appli- 
cable to,  9-398 

Rights  protected  by  Fourteenth  Amend- 
ment those  necessary  to  federal 
supremacy,  9-397 

Right  to  enforce  liability  a  privilege 
protected  by  clause,  9-174 

Right  to  hold  property  as  trustee, 
statute  providing  that  nonresident 
shall  not  have,  unconstitutional, 
9-178 

Right  to  suit  protected  by  clause, 
9-174 

Roads,  statute  providing  for  compul- 
sory labor  in  repairing  constitu- 
tional, 9-412 

Sale  of  foreign  goods,  statute  requir- 
ing bond  on,  unconstitutional,  9-172 

Sale  of  intoxicating  liquors,  statute 
regulating  not  violation  of  Four- 
teenth Amendment,  9-405 

Sale  of  intoxicating  liquors  to  Indians, 

Srohibition  against  does  not  invali- 
ate  statute,  9-172 
Sale  of  patent  rights,  statute  imposing 
conditions  on,  constitutional,   9-409 
Sale  of  seed  cotton,  statute  regulating, 

not  unconstitutional,  9-409 
Sales   by   residents   and   nonresidents, 
uniform  ta*  on.  valid,  9-169 
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Citizens. 


CIT1  ZENS  —  Cont'd. 

Privileges  and   immunities  —  Cont'd. 

Sales  made  by  auctioneers,  discrimina- 
tion in  tax  on,  invalid,  9-168 

Sales  of  foreign  manufactures  or  prod- 
ucts, validity  of  license  tax  on,  9- 
170 

Sales  of  oysters  by  nonresidents,  ex- 
tent to  which  state  may  discriminate, 
9-174 

School,  privilege  of  attending  not  pro- 
tected by  Fourteenth  Amendment, 
9-401 

Securing  resident  creditors,  statute  re- 
quiring deposit  for  purpose  of, 
valid,  9-178 

Security  for  costs,  statute  requiring 
nonresident  to  furnish,  valid,  9-177 

Seed  cotton,  statute  regulating  sale  of, 
not  a  violation  of  Fourteenth  Amend- 
ment, 9-400 

Separate  coach  law  constitutional, 
9-402 

Separate  schools  for  whites  and 
negroes,  state  statute  providing  for, 
constitutional,  9-401 

Sequestration  by  Confederate  govern- 
ment of  property  of  alien  enemy  a 
violation  of  clause,  9-183 

Service  of  process  on  nonresident  by 
service  on  agent,  statute  providing 
for,  unconstitutional,  9-176 

Service  on  nonresident  by  publication 
when  property  with  state,  statute 
providing  for,  valid,  9-177 

Setting  aside  verdicts,  statute  prohibit- 
ing not  unconstitutional,  9-404 

Settlement  of  paupers,  clause  does  not 
authorize  mandate  to  compel  an- 
other state  to  fix,  9-182 

Sewing  machine,  uniform  tax  on  sale 
of,  valid,  9-169 

Slaves  of  nonresidents,  discrimination 
in  taxation  of,  unconstitutional, 
9-171 

Slaves,  statute  regulating  purchase  and 
exportation  of,  valid,  9-183 

Slaves  voluntarily  taken  into  free  state, 
statute  providing  for  emancipation 
of,  valid,  9-183 

Soldiers'  Home,  statute  prohibiting 
sale  of  intoxicating  liquors  within 
certain  distance  of,  constitutional, 
9-406 

South  Carolina  Dispensary  Act  con- 
stitutional, 9-406 

Special  privileges  of  citizens  in  their 
own  state  not  included  under,  9-161 

Standard  according  to  which  privileges 
and  immunities  are  ascertained, 
9-161 

State  agencies,  prohibition  against  in- 
terference .with  privileges  and  im- 
munities applies  to,  9-393 

State  and  federal  governments,  rela- 
tions of,  not  changed  by  Fourteenth 
Amendment,  9-397 

State  citizenship,  Fourteenth  Amend- 
ment not  applicable  to  rights  per- 
taining to,  9-398 

State  civil  service  law  constitutional, 
9-412 


CITIZENS  —  Cont'd. 

Privileges  and  immunities  —  Cont'd. 

State  courts,  judgments  of,  cannot 
violate  prohibition  of  Fourteenth 
Amendment,  9-394 

State  officers  cannot  violate  privileges 
and  immunities,  9-394 

State  regulation  of  foreign  corpora- 
tion doing  business  in  state  constitu- 
tional, 9-163 

State  succession  tax  not  violation  of 
privileges  and  immunities,  9-414 

State  taxation  of  debt  due  from  non- 
resident to  resident  not  violation  of 
privileges  and  immunities,  9-414 

State  taxation  of  immigrant  agents  not 
violation  of  privileges  and  immuni- 
ties, 9-413 

State  taxation  of  passengers  a  viola- 
tion of  privileges  and  immunities, 
9-413 

State  taxation  of  sale  of  fertilizers, 
9-414 

Status  as  citizen,  privileges  secured  an- 
nexed to,  9-160 

Statute  granting  privilege  extended  to 
citizens  of  other  state  rather  than 
invalidated  as  to  citizens  of  enact- 
ing state,  9-166 

Statute  prescribing  use  of  particular 
petroleum  lamp  a  violation  of  privi- 
leges and  immunities,  9-413 

Statutes  of  limitations,  provision  in, 
for  different  rule  as  to  nonresident, 
valid,  9-177 

Stock  held  by  nonresident,  discriminat- 
ing taxation  of,  unconstitutional, 
9-170 

Stockholders  of  national  banks  not 
residing  in  state  entitled  to  same  ex- 
emption as  resident  stockholders, 
9-170  • 

Stock  pf  nonresident  in  local  corpora- 
tion, taxation  of,  9-170 

Stock,  sales  of,  on  margin  or  for  future 
delivery,  statute  declaring  void,  con- 
stitutional, 9-410 

Streets,  statute  regulating  use  of  bi- 
cycles in,  not  violation  of  privileges 
and  immunities,  9-412 

Subordinate  state  officers,  wrongful 
acts  of,  in  violation  of  Fourteenth 
Amendment,  9-396 

Succession  tax  imposed  by  state  not 
violation  of  privileges  and  immuni- 
ties, 9-414 

Suffrage,  Fourteenth  Amendment  not 
infringed  by  denial  of,  to  women, 
9-400 

Suffrage,  right  of.  Fourteenth  Amend- 
ment not  applicable  to,  9-399 

Suffrage,  right  of,  not  secured  by 
clause,  9-161 

Suit  by  nonresident  agninst  nonresi- 
dent a  privilege  protected  by  clause, 
9-175 

Suits  against  foreign  corporations, 
state  may  regulate  right  of  nonresi- 
dent ns  to,  9-175 

Sunday,  prohibition  agninst  playing 
baseball  on,  statute  providing  for, 
constitutional,  9-405 
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CITIZENS  —  Cont'd. 
Privileges  and  immunities  —  Cont'd. 

Sunday,  statute  requiring  closing  of 
business  places  on,  constitutional, 
9-405 

Suspension  of  privilege  of  prosecuting 
and  defending  action,  statute  pro- 
viding for,  unconstitutional,  0-174 

Synonymous  terms,  privileges  and  im- 
munities are,  9-160 

Tariff  in  intoxicating  liquors  not  a 
privilege  protected  by  clause,  9-172 

Taxation  or  corporate  stock  having 
situs  outside  of  state  valid  when  held 
by  resident,  9-162 

Taxation  of  debt  due  from  nonresident 
to  resident  not  a  violation  of  clause, 
9-161 

Taxation  of  emigrant  agents,  state  may 
impose,  9-182 

Taxation  of  itinerant  vendors  not  vio- 
lation of  privileges  and  immunities, 
9-414 

Taxation  of  negotiable  public  securities 
held  by  resident  valid  irrespective  of 
situs,  9-162 

Taxation  of  personalty  of  nonresident, 
discrimination  in,  invalidates,  9-170 

Taxation  of  property  of  nonresidents 
valid,  9-170 

Taxation  of  stock  held  by  nonresi- 
dent, discrimination  in,  not  allowed, 
9-171 

Taxation  of  stock  of  nonresident  in 
local  corporation,  validity  of,  9-170 

Taxation  on  sale  by  nonresident,  dis- 
crimination in,  a  violation  of  clause, 
9-166 

Taxes,  distinction  between  method  of 
collecting  and  assessing  as  against 
residents  and  nonresidents  does  not 
invalidate  statute,  9-171 

Taxing  debt  due  by  nonresident  not 
violation  of  privileges  and  immuni- 
ties, 9-414  s 

Tax  on  express  agents  of  foreign  cor- 
porations valid,  9-164 

Tax  on  insurance  agents  of  foreign  cor- 
porations valid,  9-164 

Tax  on  property  of  nonresident  in- 
vested in  business,  valid,  9-170 

Tax  on  sales  by  residents  and  nonresi- 
dents, valid  when  uniform,  9-169 

Ten  on  sales  made  by  auctioneers,  stat- 
ute providing  for  cannot  discrimi- 
nate against  nonresident,  9-168 

Territories,  Fourteenth  Amendment 
not  applicable  to,  9-396 

Theatre  rules,  Fourteenth  Amendment 
not  violated  by,  9-396 

Ticket  scalping,  statute  nrohibiting 
business  of,  not  a  violation  of  Four- 
teenth Amendment,  9-408 

Trading  stamps,  municipal  ordinance 
requiring  license  to  deal  in,  constitu- 
tional, 9-415 

Trial  by  less  than  twelve  jurors  not  a 
•  violation  of  Fourteenth  Amendment, 
9-403      * 

Trustees,  statute  providing  that  non- 
resident shall  not  hold  property  as, 
unconstitutional,  9-178 


TITIZENS  —  ConVd. 
Privileges  and  immunities  —  ConVd. 

Uniform  license  tax  on  drummers 
valid,  9-169 

Uniform  license  tax  on  peddlers  valid, 
9-169 

Uniform  tax  on  goods  consigned  for 
sale  valid,  9-169 

Uniform  tax  on  sale  of  coal  valid, 
9-169 

Uniform  tax  on  sale  of  sewing  ma- 
chine valid,  9-169 

Uniform  tax  on  sales  by  resident  and 
nonresident  valid,  9-169 

Uniform  tax  on  sales  of  fertilizers 
valid,  9-169 

Unlawful  abduction  of  fugitive,  Four- 
teenth Amendment  does  not  apply 
to,  9-401 

Unorganized  territories,  effect  of  clause 
upon  residence  in,  9-165 

Use  of  common  property  of  state,  stat- 
ute prohibiting  nonresident  from,  9- 
173 

Use  of  national  flag  for  advertising 
purposes,  statute  prohibiting,  viola- 
tion of  Fourteenth  Amendment,  9- 
410 

Use  of  particular  petroleum  lamp, 
statute  requiring,  a  violation  of 
privileges  and  immunities,  9-413 

Validation  of  gifts  made  for  education 
of  white  persons,  statute  providing 
for,  constitutional,  9-401 

Verdicts,  statute  prohibiting  setting 
aside,  not  unconstitutional,  9-404 

Vessels  of  nonresidents,  validity  of 
statute  providing  for  inspection  of, 
9-182 

Voting,  clause  does  not  secure  privi- 
lege of,  9-161 

Wages  of  employees,  state  statute 
regulating  payment  of  in  scrip  not 
violation  of  privileges  and  immuni- 
ties, 9-412 

Wages,  state  statute  regulating  pay- 
ment of  in  scrip  not  violation  of 
privileges  and  immunities,  9-412 

Weighing  and  measuring  coal  at  mines, 
state  statute  regulating,  not  an  in- 
terference with  privileges  and  im- 
munities, 9-411 

Wharfage  rates,  discrimination  in 
favor  of  state  canal  boats,  valid,  9- 
181 

Witnesses,  right  of  accused  to  be  con- 
fronted with,  not  protected  by  Four- 
teenth Amendment,  9-399 

Women,  service  of,  on  jury,  9-404 

Women's  suffrage,  Fourteenth  Amend- 
ment not  infringed  by  denial  of,  9- 
400 

Women,  statute  prohibiting  employ- 
ment of  in  bar  room  not  violation 
of  Fourteenth  Amendment,  9-406 

Women,    statute    prohibiting    employ- 
ment of  in  places  where  intoxicating 
liquor  sold,  constitutional,  9-407 
Purpose    of    Fourteenth    Amendment,    6- 

385  • 
Residence  and  citizenship  distinguished,  9- 
106,  385 
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CITIZENS  —  Cont'd. 

Right  of  suffrage,  first  clause  of  Fourteenth 
Amendment  does  not  confer,  9-390 

Sources  of  citizenship  are  birth  and  natu- 
ralization, 9-386 

State  and  United  States,  distinction  be- 
tween citizenship  of,  9-387 

State  citizenship,  rights  of,  as  distinguished 
from  rights  of  federal  citizenship,  9-398 

States  and  citizens  distinguished,  9-103 

States  are  hot  citizens,  9-106 

State  citizenship,  right  of  person  to  choose, 
9-388 

Status  of  Indians  as  citizens,  9-389 

Subjects  of  foreign  states,  children  of,  born 
in  United  States  not  citizens,  9-388 

Suffrage,  right  of,  not  conferred  by  first 
claUse  of  Fourteenth  Amendment,  9-390 

Suffrage,  right  of,  not  inherent  in  citizen- 
ship, 9-637 

Taxation,  liability  of  Indians  to,  as  test  of 
citizenship,  9-890 

Term  synonymous  with  "people  of  the 
United  States,"  8-275 

United  States  and  states,  distinction  be- 
tween citizenship  of,  9-387 

Women  born  of  citizen  parents  within  juris- 
diction of  United  States  are  citizens,  9- 
387 

CIVIL  RIGHTS: 

Enforcement  of,  by  Congress,  9-631 
Indians,  effect  of  recognition  of  civil  rights 

of,  8-675 
Legislation  regarding,  constitutionality  of, 

9-382 
Power  of  Congress  to  prevent  race  discrimi- 
nation at  elections,  8-320 
Privileges  and  immunities  clause  of  Four- 
teenth Amendment  not  applicable  to  acts 
of  individuals,  9-395 
Protection  of,  by  Congress,  8-684 
Removal  of  causes  for  denial  of,  9-635 
Requirement   for   separate   and    equal   ac- 
commodations for  different  races  as  af- 
fecting  interstate   commerce,    see   Com- 
merce. 

CIVIL.  SERVICE: 

Appointments  under,  as  affected  by  equal 
protection  of  laws,  9-594 

Ascertainment  of  qualifications  of  officers 
by  civil  service  commission,  9-42 

Constitutionality  of  statutes,  8-686 

Political  funds,  prohibition  against  co-op- 
eration in  raising,  8-686 

State  civil  service  law  constitutional,  9-412 

CIVIL  WAR: 

See  War. 
CLAIMS  AGAINST  UNITED  STATES: 

Appropriations,  necessity  of  for  payment  of 
claims  against  United  States,  see  Appro- 
priations. 

CLERKS: 

See  Judicial  Officers. 
C.  O.  D.: 

See  Sales. 
COFFEE: 

Adulteration  of,  prohibition  by  state,  8-509 


COINAGE: 

Bank  notes  issued  by  s*ate  bank,  taxation 
of,  8-605 

Bills  of  credit,  Congress  may  prohibit  issue 
of  by  state,  8-606 

Bills  of  credit,  power  to  issue,  8-604 

Coinage  of  money  by  state,  Congress  may 
prohibit,  8-606 

Counterfeiting  and  forging,  as  to  power  of 
Congress  to  provide  for  punishment  of, 
see  Counterfeiting  and  Forging. 

Credit,  bills  of,  power  of  Congress  to  issue, 
8-604 

Currency,  exclusive  power  of  Congress  as 
to,  8-605 

Currency,  power  to  create  uniform,  8-604 

Exclusive  power  of  Congress  as  to  cur- 
rency* B-4J05 

Exclusive  power  of  CoHgreBS  to  coin  money, 
8-714 

Extrinsic  value,  poWer  of  Congress  to  re- 
duce, 8-604 

General  power  of  Congress  over,  8-604 

Gold  and  silver  currency,  exclusive  power 
of  Congress  as  to,  8-606 
'  Legal  tender,  Congress  may  make  bills  of 
credit  receivable,  8-604 

Legal  tender,  power  of  states  as  to,  8-723 

Legal  tender,  what  constitutes,  8-604 

Money,  power  of  Congress  to  issue  exclu- 
sive, 8-606 

Municipal  notes  paid  out  by  bank,  taxation 
of,  8-605 

Power  of  Congress  over,  8-604 

Redemption  of  bills  of  credit,  power  to  pro- 
vide for,  8-604 

Restriction  on  issue  of  state  bank  notes,  8- 
605 

State  bank  notes,  restrictions  on  issue  of, 
8-605 

State  bank  notes,  taxation  of,  8-605 

States,  coinage  of  money  by,  prohibited,  8- 
714 

States,  Congress  may  prohibit  coinage  of 
money  by,  8-606  '. 

States,  Congress  may  prohibit  Issue  of  bills 
of  credit  by,  8-606 

Taxation  of  municipal  notes  paid  out  by 
banks,  8-605 

Taxation  of  state  bank  notes,  8-605 

Treasury  notes,  power  to  issue,  8-604 

Uniformity  of  standard,  necessity  for,  8- 
714 

Value  of  coins,  power  of  Congress  to  reduce, 
8-604 

COLLEGES: 

See  Educational  Institutions. 

COLLISIONS: 

dee  ADMIRALTY. 

COMMANDER-IN-CmEF : 
See  President. 

COMMERCE: 

See  Interstate  Commerce  Commission. 

Army,  employment  of,  by  federal  govern- 
ment to  prevent  interference  with  inter- 
state  commerce,   8-283 

Associated  press  business  not  commerce, 
A-387 

Books  and  abstract  forms  as  articles  of, 
8-384. 
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COMMERCE  —  Cont'd. 
Definition   of  interstate   commerce,  8-376, 

377,  378 
Duration  of  character  as  interstate  com- 
merce: 
Admixture  with  property  of  state,  in- 
terstate  character   ceases   upon,   8- 
424 
Admixture  with  property  of  state,  in- 
terstate   character    terminated    by, 
8-425 
Arrival  at  place  of  destination,  inter- 
state character  not  terminated  im- 
mediately upon,  8-426 
Original    package,    determination    of 
character    as    interstate    commerce, 
8-425 
Temporary   detention   in    transit,   in- 
terstate   character    not    terminated 
by,  8-425 
Extension  of  term  to  meet  new  conditions, 

8-271 
Grants  of  power  to  regulate,  coextensive 

with  mischief,  8-270 
Interstate    commerce,    duration    of    inter- 
state character,  8-423 
Regulation  of: 

Congress  cannot  regulate,  8-372 
Copyrights  and  patents,  clause  giving 
power   in   regard   to  not   authority 
for  regulation  of  foreign  commerce, 
8-421 
Corporation  of  state  may  be  restrained 
from     interfering     with     interstate 
commerce,  9-361 
District  of  Columbia,  license   tax  in, 
as  interference  with  interstate  com- 
merce, 8-661 
Indirect     or     incidental     interference 

with,  8-393 
Power  of  Congress: 

Action  of  CongresB  in  respect  to 

legislation   for   preservation   of 

interstate    commerce    supreme, 

8-415 

Affirmative  exercise  of  power,  8- 

308 
Aliens,    admission    and    exclusion 
of,  power  of  Congress  to  regu- 
late, 8-420 
Anarchists,  Congress  may  exclude, 

8-420 
Application  of  principles  of  com- 
mon law,  8-374 
Authority    of   Congress    to   regu- 
late, 8-388 
Bridges,  concurrence  and   consent 
of  states  not  essential  to  con- 
struction, 8-415 
Bridges,   Congress    may    regulate, 

8-414 
Bridges  over  navigable  waters,  8- 

413 
Bridges,    power    of    Congress    to 
construct  or  authorize  construc- 
tion, 8-414 
Bridges,    power    of    Congress    to 

pass  upon  legality  of,  8-415 
Bridges,    power    of    Congress    to 

regulate,  8-416 
Bridges,    state    cannot     abrogate 
authority  given  by  Congress  to 
construct,  8-415 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  Cont'd.  * 

Build  and  equipment  of  vessels, 
regulation  by  Congress,  8-407 

Canals,  power  to  open,  8-414 

Carriage  of  live  stock,  regulations 
as  to,  8-403 

Coextensive  power  as  to  foreign 
and  interstate  commerce,  8-395 

Coextensive  with  that  of  states 
over  domestic  commerce,  8-397 

Combinations  between  competing 
roads,  8-402 

Commerce  with  foreign  nations 
not  subject  to,  8-396 

Commercial  marine,  power  of 
Congress  to  regulate,  8-404 

Common  carriers,  regulating 
rights  and  liabilities  of  vessels 
as,  8-406 

Common  law  as  controlling  in,  8- 
374 

Compensation  for  property  rights 
taken  by  removal  of  obstruc- 
tions in  navigable  waters,  9- 
412 

Compensation  for  taking  private 
property,  power  subject  to  regu- 
lations as  to,  8-397 

Competing  railroads,  combina- 
tions between,  8-402 

Competition,  restraint  of,  inter- 
state commerce  regulations  may 
affect,  8-419 

Congress  granted  supreme  power, 
8-394 

Constitutional  provisions  as  con- 
trolling, 8-397 

Construction  of  bridges,  powers  of 
Congress  as  to,  8-414 

Contracts  between  individuals  and 
corporations  subject  to  com- 
merce regulation,  8-417 

Conveyances  of  vessels,  regula- 
tions as  to  recording,  8-407 

Corporations  as  means  of  regula- 
tion, 8-401 

Corporations,  contracts  between, 
subject  to  commerce  regula- 
tions, 8-417 

Criminal  laws,  power  to  enact, 
8-400 

Delegation  of  power  by  Congress, 
8-401 

Delegation  to  state  of  power  to 
prohibit  introduction  of  ex- 
plosives, 8-402 

Deportation  of  aliens,  8-420 

Destruction  of  vessels,  power  to 
punish,  8-400 

Discrimination  in  rates,  8-374 

District  of  Columbia,  commerce 
between  states  and,  8-372 

District  of  Columbia,  power  to 
regulate  commerce  cannot  be 
delegated  to,  8-401 

Duty  on  incoming  aliens,  Con- 
gress may  impose,  8-421 

Embargo  acts  as  exercise  of 
power,  8-422 

Employees  of  railroads,  qualifica- 
tions and  duties  of,  8-403 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  Cont'd. 

Enactments  in  enforcement  of,  8- 

398 
Enrolling  and  licensing  of  vessels, 

8-405 
Enterprises  within  a  state,  power 

of  Congress  in  regard  to,  8-419 
Exclusion  of  aliens  under  contract 

to  labor,  8-420 
Exclusiveness    of    power,    8-387, 

388 
Exclusiveness    of    power,    as    de- 
pendent on  nature  of  case,  8- 

•387 
Exclusive  power  of  Congress,  8- 

372,  395 
Exclusive   power,   when   Congress 

has,  8-389 
Explosives,    Congress    may    dele- 

Sate  to  states  power  to  pro- 
ibit  introduction  of,  8-402 

Extent  of  power,  8-402,  080 

Extent  to  which  granted,  8-396 

Falls  in  navigable  rivers,  pro- 
tection of,  8-413 

Ferries,  regulation  of,  8-417 

Foreign  vessels,  prohibition 
against   entering,  8-408 

Franchises,  grant  of,  as  means  of 
regulation,  8-401 

Free  competition,  rule  of,  8-399 

Freedom  of  navigation,  power  to 
preserve,  8-412 

Freight,  regulations  as  to  carriage 
of,  8-403 

Grant  of  citizenship  to  Indians  as 
affecting  right  of  Congress  to 
regulate  commerce  with,  8-575 

Harbor  lines,  power  of  Congress 
to  establish,  8-413 

Harbors,  power  to  regulate  and 
improve,  8-413 

Head  money,  power  of  Congress 
to  exact  from  incoming  aliens, 
8-421 

High  seas,  navigation  on,  subject 
to   regulation,    8-411 

Impediment  or  regulation  of 
transportation,  8-389 

Importation  and  migration  clause 
as  limitation  on,  8-688 

Imports,  quality  of  subject  to 
regulation  by  Congress,  8-419 

Incidental  effect  upon  state  au- 
thority, 8-400 

Indians,  effect  of  grant  of  citizen- 
ship on  power  of  Congress  to 
regulate  commerce  with,  8-575 

Indian  Territory,  Congress  may 
prohibit  and  regulate  sale  of 
intoxicating  liquors  in,  8-576 

Indian  Territory,  grant  of  rights 
of  way  in,  8-575 

Indian  Territory,  taxation  of 
goods  of  traders  in,  8-578 

Indian  tribes,  Congress  may  regu- 
late commerce  with,  8-575 

Indian  tribes  included  within 
limits  of  state,  when  Congress 
may  regulate  commerce  with, 
8-677 


COMMERCE —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  Cont'd. 

Indian  tribes,  power  to  prohibit 
or  regulate  intercourse,  8-576 

Indian  tribes,  suppression  of  dis- 
turbances in,  as  exercise  of 
power  to  regulate  commerce, 
8-576 

Injunctions  to  restrain  obstruc- 
tions, power  to  authorize,  8-399 

Instrumentalities  of  commerce 
embraced  in  power  to  regulate, 
8-388 

Interference  with,  must  be  direct, 
8-387 

Interior  of  states,  power  reaches, 
8-398 

Internal  commerce  of  a  state  not 
subject  to,  8-399 

Interstate  commerce  commission, 
power  which  may  be  delegated 
to,  8-401 

Intoxicating  liquors,  Congress 
may  prohibit  and  regulate  sale 
in  Indian  Territory,  8-576 

Intrastate  commerce,  regulation 
of  vessels  engaged  in,  8-411 

Intrastate      enterprises,      regula- 

1    tion  of,  by  Congress,  8-419 

Jurisdiction,  grant  of,  as  affected 
by  power  of  Congress  over  com- 
merce, 9-94 

Legislation  not  essential  to  exer- 
cise of,  8-374 

Licensing  and  inspection  of  steam- 
boats, power  of  Congress  to  re- 
quire, 8-418 

Licensing  of  vessels,  8-405 

Licensing  of  vessels,  extent  of 
power  as  to,  8-406 

Limitation  of  liability  of  vessel 
owners,  8-406 

Limitation  on  power  by  importa- 
tion and  migration  clause,  8-688 

Limitations  placed  on,  by  Consti- 
tion,  8-396 

Live  stock  and  regulations  as  to 
carriage  of,  8-403 

Lottery  tickets,  prohibition  of 
carriage  of,  8-422 

Master  and  servant,  regulation  as 
to  payment  of  seamen's  wages, 
8-408 

Means  employed,  8-401 

Means  to  be  used  in  exercise  of, 
8-397 

Monopolies  and  trusts,  power  of 
Congress  to  control,  8-418 

National  corporations,  power  of 
Congress  to  regulate,  8-419 

National  subjects  requiring  uni- 
form regulations,  8-388 

Nature  of  power  as  limiting,  8- 
397 

Navigable  rivers,  police  power  of 
states  over,  subordinate  to  con- 
gressional regulations ,  8-414 

Navigable    waters,    bridges    over, 
8-413 
#  Navigable  waters  entirely  within 

limits  of  state  subject  to  regu- 
lation, 8-409 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd, 

Power  of  Congress  —  Cont'd. 

Navigable  waters,  obstructions 
and  alterations  in,  in  aid  of 
commerce,  8-412* 

Navigable  waters,  protection  of 
falls  in,  8-413 

Navigable  waters,  servitude  of 
title  to  shore  and  submerged 
soil,  8-410 

Navigable  waters,  state  action  or 
nonaction  in  regard  to,  imma- 
terial, 8-410 

Navigation,  8-40O 

Navigation  and  navigable  waters, 
regulation  of,  8-400 

Navigation,  power  of  regulating, 
8-411 

Navigation,  regulation  of  vessels 
engaged  in  intrastate  com- 
merce, 8-411 

Navigation,  regulations  as  to,  8- 
404 

Navigation  within  limits  of  Btate, 
extent    to    which    affected    by 
•     regulation,  8-4 11 

Negligence,  liability  of  railroads 
for,  8-403. 

Obstruction  of  commerce,  power 
to  punish,  8-400 

Obstruction  of  navigation,  power 
to  punish,  8-412 

Obstructions,  power  to  authorize 
injunctions  to  restrain,  8-399 

Obstructions,  power  to  place  in 
rivers,  8-412 

Obstructions  to  navigation,  power 
to  prevent  and  remove,  8-412 

Oil,  extent  of  power  to  regulate 
quality,  8-421 

Original  packages,  intoxicating 
liquors  in,  when  protection 
ceases,  8-395 

Overcharge,  authorizing  recovery 
of,  8-375 

Overloading  vessels,  power  of 
Congress  to  prohibit,  8-408 

Packing  houses,  business  of,  not 
subject  to  congressional  regula- 
tion, 8-417 

Paramount  authority  of  Congress, 
8-395 

Penal  enactment  to  protect,  8- 
634 

Persons,  power  may  be  exercised 
upon,  8-402 

Pilots,  concurrent  power  of  states 
as  to,  8-416 

Pilots,  congressional  action  as  to 
paramount,  8-416 

Police  power  of  states  as  affect- 
ing, 8-391 

Police  power  of  states  over  navi- 
gable rivers  subordinate  to 
power  of  Congress,  8-414 

Posting  of  laws  in  conspicuous 
places,  power  of  Congress  to  re- 
quire, 8-407 

Power  complete  except  as  limited 
by  Constitution,  8-396 

Power  given  harbor  supervisor*  to 
prescribe  limits  of  discharge  of 


COMMERCE  —  ConVd. 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  ConVd. 

refuse    on    tidal   waters  not  a 
delegation  of  power,  8-&95 

Private  contracts  subject  to  inter- 
state commerce  regulation,  &- 
417 

Private  property,  taking  of,  for 
improvement  of  navigation,  8- 
413 

Private  riparian  rights  of  access, 
commerce  regulations  may  con- 
trol, 8-410 

Prohibition  against  transporta- 
tion of  particular  articles,  8-381 

Property  rights,  duty  to  give 
compensation  for  injury  to,  for 
removal  of  obstruction  in  navi- 
gable waters,  8-412 

Protection  by  penal  enactment, 
8-634 

Railroad  employees,  qualification* 
and  duties  of,  8-403 

Railroad  incorporated  by  .state 
engaging  in  interstate  com- 
merce, 8-402 

Railroads,  construction  may  be 
authorized  under,  8-402 

Railroads,  regulation  of  rights,  8- 
402 

Rates,  authorizing  recovery  of 
overcharge,  8-375 

Rates,  prohibition  against  unrea- 
sonable rates,  8-375 

Rates,  regulation  of,  8-402 

Rates,  unjust  discrimination  in, 
8-374 

Recording  conveyances  of,  8-407 

Recording  conveyances  of  vessels, 
power  of  Congress  to  regulate, 
8-407 

Relation  of  admiralty  and  mari- 
time jurisdiction*  8-373 

Restriction  and  impediment,  Con- 
gress may  prevent,  8-389 

Right  of  way,  grant  of,  as  exer- 
cise of  power,  8-402 

Right  of  way  in  Indian  Territory, 
Congress  may  grant,  8-575 

Riparian  rights  of  access,  com- 
merce regulations  as  affecting, 
8-410 

Rivers,  alterations  of,  in  aid  of 
commerce,  8-412 

Rivers  navigable  in  fact,  pro- 
tection of  freedom  of  navigation 
in,  8-409 

Rivers,   power  to  obstruct,  8-412 

Rules  by  which  commerce  shall  be 
governed,  Congress  may  pre- 
scribe, 8-398,  419 

Seamen,  power  to  regulate,  8-404 

Seamen's  wages,  Congress  may 
regulate  payment  of,  8-408 

Ships  and  shipping,  8-404 

Shore  and  submerged  soil  of 
navigable  waters,  servitude  of 
title  to  regulations  of  com- 
merce. 8-410 

Slave  trade,  suppression  of,  within 
power  of  Congress,  8-422 

Source,  8-396 
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COMMERCE  —  CofiVd . 
Regulation  of  —  Cont'd. 

Power  of  Congress  —  Cont'd. 

State   cannot   abrogate  authority 
granted   by    Congress    for    con- 
struction of  bridge,  8-415 
State   corporations   as   agency  of 

regulation,  8-401 
State  railroads  engaging  in  inter- 
state commerce,  8-402 
State's  concurrence  and  consent  to 
erection   of   bridges   not   essen- 
!  tial,  8-415 

States,    extent    of    power    as    to 

regulation  of  pilotage,  8-416 
State   sovereignty   as  controlling, 

8-397 
Steamboats,  licensing  of,  8-406 
Subjects   of   commerce,   power  of 
Congress   to   declare   what   are, 
8-397 
Subjects  of  regulation,  8-402 
Taking   of    private    property    for 
improvement  of  navigation,  8- 
413 
Taxation  of  goods  of  traders  in 

Indian  Territory,  8-578 
Taxation,    of    trade    or    business 
within  a  state  not  authorized, 
8-400 
Telegraph    companies,    power    to 

regulate,  8-403 
Telegraphs,     prohibition     against 
state   interference  with,  8-404 
Territorial  jurisdiction,  8-398 
Territories,     commerce      between 

states  and,  8-373 
Tolls,  power  of  Congress  to  regu- 
late, 8-416 
Trademarks,    power    of    Congress 

as  to,  8-421 
Transportation    of    persons    and 
property  between  states,  8-388 
Transportation  of  persons  subject 

to,  8-402 
Trusts  and  monopolies  subject  to 

commerce  regulations,  8-418 
Unreasonable     rates,     power     to 

prohibit,  8-375 
Vessel  owners'  liability,  power  of 

Congress  to  limit,  8-406 

Vessels,  build  and  equipment  of, 

8-407 

•    Vessels     engaged     in     intrastate 

commerce,  regulation  of,  8-411 

Vessels,    enrolling    and    licensing 

of,  8-405 
Vessels,  prohibition  against  over- 
loading, 8-408 
Vessels,     regulating     rights     and 
liabilities    as    to    common    car- 
riers, 8-406 
Wharves,     local     regulations     as 
controlling,  8-417 
Power  of  state: 

Abrogation  of  common-law  right 
of  action  for  exclusion  from 
trains,  state  statute  as  to,  in- 
valid, 8-462 
Action,  abrogation  by  state  of 
common-law  right  of  action  for 
wrongful  exclusion  from  trains, 
8-462 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Action  by  Congress,  effect  of,  8- 
394 

Action,  regulation  by  state  of 
contracts-  making  notice  pre- 
requisite to,  8-446 

Actions,  power  of  state  to  pro- 
hibit contracts  limiting  time  of, 
8-446 

Adulterated  articles,  power  of 
state  to  prohibit  importation 
of,  8-435 

Adulterated  food  products,  state 
may  prohibit,  8-509 

Adulteration  of  imports,  finding 
of  state  officers  as  to,  valid, 
8-435 

Agencies,  power  of  state  to  regu- 
late mercantile,  8-521 

Aliens,  state  cannot  regulate 
landing  of,  8-51? 

Anchorage  of  vessels,  regulations 
as  to,  8-482 

Anchor  lights,  municipal  ordi- 
nance regulating,  valid,  9-483 

Animals  exposed  to  disease,  regu- 
lations as  to  introduction  of, 
8-442 

Animals,  power  of  state  to  pro- 
hibit importation  of  certain 
classes  at  stated  periods,  8- 
443 

Animals,  prohibition  against  in- 
troduction of  diseased,  8-441 

Animals,  statute  making  importer 
of  animals  communicating  dis- 
ease civilly  liable,  8-442 

Arrival  of  trains,  power  of  state 
to  require  posting  of  notice  of, 
8-57 

Articles  of  commerce,  inspection 
laws  regulating  importation  of, 
8-436 

Articles  of  commerce,  prohibi- 
tions against  adulteration,  8- 
435 

Attachment  and  garnishment, 
levy  of,  on  interstate  traffic, 
8-466 

Baggage,  detention  of,  under 
quarantine  and  health  laws,  8- 

Baking  powder,  regulation  of  sale 
of,  8-511 

Bankrupt  goods,  state  may  regu- 
late sale  of,  8-498 

Bays  and  rivers,  effect  of  grant 
of  shores  of,  8-477 

Berth  of  vessels  in  harbor,  mu- 
nicipal ordinance  regulating 
valid,  8-483 

Betting  on  contest  outside  of 
state  may  be  prohibited,  8-518 

Bonds  of  foreign  government  as 
subjects  of  lotteries,  8-520 

Boom  companies,  state  may  au- 
thorize collection  of  compensa- 
tion by,  from  owners  of  logs, 
8-495 

Booms,  state  may  regulate  erec- 
tion of,  8-494 
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COMMERCE!  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Brand  on  convict-made  goods 
from  other  states,  requirement 
as  to,  invalid,  8-434 

Bridges,  authority  of  state  to 
erect  across  mouth  of  cove,  8- 
489 

Bridges,  authority  of  state  to 
erect  over  navigable  waters,  8- 
488 

Bridges,  invalidation  of  action  of 
state  by  federal  government, 
8-490 

Bridges,  regulation  of  tolls  over, 
8-400 

Bridges,  where  port  of  entry  is 
above  bridge,  8-490 

Butter,  Btate  may  regulate  sale  of 
renovated,  8-608 

California  Admission  Act,  effect 
of  grant  of  powers  over  naviga- 
ble waters,  8-476 

Carriers  of  freight,  power  of  state 
to  regulate  liability  for  acts  of 
nonfeasance  or  misfeasance,  •  8- 
461 

Carriers  of  freight,  prohibition 
against  exemption  from  liabil- 
ity in,  in  contracts  for,  8-445 

Carriers  of  freight,  regulation  of 
contracts  for,  8-445 

Carriers  of  freight,  regulation  of 
statute  that  freight  be  shipped 
on  route  designated  by  shipper 
not  applicable  to  interstate 
commerce,  8-447 

Carriem  of  freight,  state  cannot 
regulate  liability  of,  in  case  of 
shipments  by  water,  8-445 

Carriers  of  freight,  state  may 
punish  for  failure  to  furnish 
cars  to  shipper,  8-462 

Carriers  of  freight,  Sunday  laws 
as  affecting,  8-465 

Carriers  of  passengers,  limitation 
upon  power  of  state  to  regu- 
late stoppage  of  trains  of,  8-456 

Carriers  of  passengers,  power  of 
state  to  regulate  liability  for 
nonfeasance  or  misfeasance,  8- 
461 

Carriers  of  passengers,  power  of 
state  to  regulate  stoppage  of 
trains  of,  8-455 

Carriers  of  passengers,  power  of 
state  to  require  stoppage  of 
trains  at  cities  of  certain  class, 
8-456 

Carriers  of  passengers,  provision 
for  separate  and  equal  ac- 
commodations for  different 
races,  8-457 

Carriers  of  passengers,  regulation 
of  sale  of  tickets  by,  8-454 

Carriers  of  passengers,  state  can- 
not require  equal  rights  and 
privileges  for  all  passengers,  8- 
460 

Carriers  of  passengers,  state  may 
require  notice  of  time  of  trains' 
arrival  to  be  posted,  8-457 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Carriers  of  passengers,  state  regu- 
lation of  heating  of  cars  of,  8- 
458 

Charges  for  switching,  power  of 
state  to  regulate,  8-464 

Charges  of  elevators,  power  of 
state  to  regulate,  8-496 

Charges  of  warehouses,  state  may 
regulate,  8-496 

Charges  on  poles  and  wires,  mu- 
nicipal corporation  may  impose 
as  license  fee,  8-469 

Chinese,  state  cannot  regulate 
entry  of,  8-518 

Cigarettes,  extent  of  power  to 
regulate  sale  of,  8-509 

Cigarettes,  sale  of  in  original 
package  cannot  be  prohibited, 
8-509 

Cities  of  certain  class,  power  of 
state  to  require  stoppage  of 
trains  at,  8-456 

Citizens,  Btate  statute  regulating 
planting  and  taking  of  oysters 
may  discriminate  in  favor  of, 
8-516 

Coal  and  coke  gaugers,  8-435 

Coextensive  with  power  of  Con- 
gress over  interstate  commerce, 
8-397 

Coffee,  state  may  prohibit  adul-' 
teration  of,  8-509 

Color-blindness,  state  may  require 
examination  of  railroad  em- 
ployees for,  8-458 

Combinations  of  railroads,  pro- 
hibition against,  8-444 

Commerce  wholly  within  state 
subject  to,  8-429 

Commercial  contracts,  power  of 
state  to  prescribe  forms,  8- 
518 

Commission  sales,  power  of  state 
to  regulate,  8-520 

Common  carriers,  garnishment  of, 
8-466 

Common  carriers,  payment  of,  or 
refusal  to  pay,  claim  within 
certain  time,  power  of  state  to 
regulate,  8-462 

Common  carriers,  power  of  state 
to  regulate  liability  for  acts 
of  nonfeasance  or  misfeasance, 
8-461 

Common-law  right  of  action  for 
exclusion  from  cars,  abrogation 
of  by  state  invalid,  8-462 

Compact  between  states  as  to 
navigation  on  navigable  river, 
8-475 

Concurrent  power  not  granted  to 
states,  8-394 

Congressional  legislation  covering 
entire  subject,   effect  of,  8-39-1 

Connecting  carriers,  power  of 
state  to  make  regulations  to 
determine  liability  as  between 
two  or  more  carriers,  8-463 

Connecting  carriers,  regulation  of 
state  as  to,  8-463 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Connecting  carriers,  state  may  re- 
quire facilities  for  transfer  of 
cars  and  traffic  to  be  furnished 
by, 8-463 

Connecting  railroads,  establish- 
ment of  through  rates  on,  8- 
449 

Consolidation  of  corporations, 
state  control  of,  8-524 

Consolidation  of  railroad  corpora- 
tions, state  may  authorize, 
8-444 

Construction  of  railroads,  power 
of  state  to  regulate,  8-458 

Contract  for  exemption  from 
liability,  prohibition  against, 
8-445 

Contract  of  carriage,  regulation 
of  form  of,  8-445 

Contract  of  carriage,  rule  of,  to 
establish  liability  of  carrier, 
8-445 

Contracts  limiting  time  to  sue, 
power  of  state  to  prohibit, 
8-446 

Contracts,  power  of  state  to  pre- 
scribe forms  of  commercial, 
8-618 

Contracts  requiring  notice  as  pre- 
requisite to  right  of  action, 
power  of  state  to  regulate, 
8-446 

Contracts,  state  may  prohibit 
making  of,  with  foreign  corpo- 
rations, 8-524 

Contract  to  prevent  discrimina- 
tion, enforcement  of,  8-451 

Control  over  intrastate  commerce, 
extent  of,  8-430 

Convict-made  goods  of  other 
states,  requirement  as  to  brand 
on,  invalid,  8-434 

Convicts,  state  may  exclude,  8-516 

Corporations,  consolidation  of, 
under  authority  from  state, 
8-444 

Corporations,  delegation  by  state 
to,  of  power  to  restrain  inter- 
state commerce,  invalid,  8-431 

Corporations  engaged  in  inter- 
state commerce,  state  cannot 
exclude,  8-523 

Corporations,  right  of  state  to 
exclude  foreign,  8-522 

Corporations,  state  control  of  con- 
solidation of  foreign  corpora- 
tions under  state  laws,  8-524 

Corporations,  state  may  impose 
conditions  on  transaction  of 
business  by,  8-522 

Corporation,  state  may  regulate 
manufacture  of  oleomargarine 
by  domestic,  8-508 

County  printing,  power  to  deter- 
mine place  in  which  to-  be  done, 
8-521 

County  seat,  limitation  upon 
power  of  state  to  require  stop- 
page of  trains  at,  8-456 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

County  seat,  requiring  stoppage 
of  passenger  train  at,  8-455 

Cove,  erection  of  bridge  across, 
8-489 

Crossings,  municipality  may  re- 
quire lighting  of,  8-457 

Damages,  power  of  state  to  regu- 
late time  of  payment  by  car- 
riers of  claim  for,  8-462 

Dams  and  booms,  state  may  regu- 
late erection  of,  8-494 

Dead  bodies,  prohibition  against 
removal  of,  8-441 

Delegation  by  state  to  corpora- 
tions, power  to  restrain  inter- 
state commerce  not  allowed,  8- 
431 

Delegation  of  right  to  collect  toll 
on  navigable  water,  how  far  in 
power  of  state,  8-479 

Delivery  of  freight  and  express 
matter,  power  of  state  to  regu- 
late, 8-453 

Delivery  of  goods  purchased  in  an- 
other state,  state  cannot  pro- 
hibit, 8-498 

Delivery  of  telegram  to  addressee, 
statute  requiring,  invalid,  8- 
467 

Depots,  power  of  state  to  regulate 
time  of  opening,  8-455 

Desertion  of  seamen,  state  may 
prohibit  aiding  or  enticing,  8- 
473 

Detention  of  passengers  and  bag- 
gage under  quarantine  and 
health  laws,  8-440 

Deviation  from  designated  route, 
requirement  of  statute  that  car- 
riers shall  comply  with  ship- 
pers' directions  not  applicable 
to  interstate  shipments,  8-447 

Dipping  sheep,  state  requirement 
as  to,  invalid,  8-433 

Discrimination  against  foreign 
products,  local  regulations  giv- 
ing rise  to,  invalid,  8-431 

Discrimination  against  imported 
wines  invalid,  8-433 

Discrimination  against  use  of  for- 
eign materials  in  municipal  im- 
provements invalid,  8-433 

Discrimination,   contract   between 
city     and     railroad     providing 
against,  enforced,  8-451 
*  Discrimination  in  favor  of  citizens 

by  statute  regulating  planting 
and  taking  of  oysters,  8-516 

Discrimination  in  pilotage,  effect 
upon  validity  of  statute,  8- 
40* 

Discrimination  in  rates  by  express 
company,  prohibition  against, 
8-451 

Discrimination  in  rates,  prohibi- 
tion against,  8-450 

Discrimination,  inspection  laws 
cannot  be  used  as  means  of,  8- 
436 
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COMMERCE  —  Contd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  ConVd. 

Discrimination  in  wharfage  rates, 
statute  allowing,  invalid,  8-488 

Discrimination,  regulations  for 
inspection  cannot  provide  for, 
8-437 

Discrimination,  state  cannot  re- 
quire, in  rates,  8-447 

Diseased  animals,  federal  regula- 
tion as  to  introduction  of,  con- 
trolling, 8-442 

Diseased  animals,  prohibition 
against  introduction  of,  8-441 

Diseased  cattle,  civil  liability  for 
importation  of,  8-442 

Diseased  persons,  state  may  ex- 
clude, 8-516 

Disinfection  of  imported  rags  un- 
der health  laws,  8-441 

Dispensary  law,  inspection  of  in- 
toxicating liquors  under,  8- 
43o 

Dispensary  law  of  South  Carolina, 
discrimination  in  against  im- 
portation of  intoxicating  liq- 
uors, 8-434 

Docks,  power  of  state  to  authorize 
construction,  8-486 

Domestic  carriage,  power  of  states 
to  fix  rates  for,  8-447 

Domestic  wines,  discrimination 
in  favor  of,  invalid,  8-433 

Double-decked  cars,  state  may  re- 
quire furnishing  of  for  shipment 
of  sheep,  8-460 

Drawbridges,  authority  of  state  to 
erect  over  navigable  waters,  8- 
489 

Drifted  logs,  statute  may  regulate 
compensation  for,  8-496 

Elevator  charges,  power  of  state 
to  fix  maximum,  8-496 

Elevators,  state  cannot  prohibit 
unloading  of  export  grain  at,  8- 
496 

Elevators,  state  may  regulate,  8- 
496 

Employees  of  railroads,  state  may 
regulate  examination  and  licens- 
ing of,  8-457 

Employers'  liability,  power  of 
state  to  regulate,  8-462 

Entry,  port  of,  existence  as  affect- 
ing erection  of  bridge,  8-490 

Equal  rights  and  privileges  for  pas- 
sengers, state  cannot  require,  8- 
460  « 

Examination  of  railroad  employees 
for  color-blindness,  power  of 
state  to  require,  8-458 

Examination  of  railroad  em- 
ployees, power  of  state  to  regu- 
late, 8-457 

Exclusion  of  criminals,  power  of 
state,  8-516 

Exclusion  of  healthy  persons  from 
infected  locality  under  quar- 
antine laws,  8-440 

Exclusion  of  paupers,  power  of 
state,  8-516 


COMMERCE-  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont9d. 

Exclusion  of  persons,  power  of 
state  as  to,  8-516 

Exclusive  grant  of  ferry  privi- 
leges, effect  of,  8-485 

Exclusive  grant  of  ferry  rights, 
limitation  on  powers  of  states, 
8-485 

Exclusive  power  as  to  regulation 
of  internal  commerce,'  8-399 

Exclusive  power  of  Congress, 
failure  to  exercise  as  affecting 
powers  of  states,  8-395 

Exclusive  privileges,  grant  of,  to 
telegraph  company  by  state,  8- 
470 

Exclusive  privileges,  grant  of,  to 
telephone  company  by  state,  8- 
471 

Exclusive  privileges  of  navigation 
in  river  within  state,  grant  of, 
by  state  upheld,  8-478 

Exclusive  privileges  of  navigation, 
power  of  state  to  grant,  on 
navigable  waters,  8-479 

Exemption  from  liability,  pro- 
hibition against,  in  contract  of 
carriage,  8-445 

Explosives,    states    may    prohibit 
•     introduction  of,  8-402 

Express  companies,  prohibition 
against  discrimination  in  rates 
of,  8-451 

Express  matter,  penalty  for 
failure  to  deliver,  8-453 

ExpresB  matter,  power  of  state  to 
regulate  delivery  of  freight,  8- 
453 

Express  rates,  regulation  of,  8- 
452 

Failure  of  Congress  to  act  as  to 
national  subjects,  construction 
placed  upon,  8-395 

Failure  of  Congress  to  exercise 
exclusive  power,  8-395 

Failure  to  furnish  facilities,  state 
may  impose  penalty  on  carrier 
for,  8-462 

Failure  to  ship  freight  within 
prescribed  time,  state  may  im- 
pose penalty  for,  8-462 

Farm  products,  power  of  state  to 
regulate  sales  of,  8-520 

Federal  courts  controlled  by  con- 
struction of  state  courts  of 
state  and  municipal  legislation 
affecting  commerce,  8-430 

Feeding  and  watering  of  live  stock 
in  transportation,  power  of 
state  to  regulate,  8-460 

Fees,  discrimination  in  mode  of 
ascertaining  and  collecting  in- 
spection fees,  8-437 

Fees  for  cost  of  quafantine,  power 
of  state  to  exact,  8-443 

Fees  of  harbor  masters  and 
wardens,  effect  of  state  statute 
regulating,  8-482 

Fees,    right    of    state    to    collect 
wharfage,  8-487 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 
•     Ferries,    authority    of    state    to 
establish,  8-484 

Ferries,  canals,  eta,  state  may 
regulate,  8-304 

Ferries,  effect  of  exclusive  grant 
of  right,  8-486 

Ferries,  grant  of  right  to  main- 
maintain,  is  subject  to  con- 
trolling power  of  Congress,  8- 
486 

Ferries,  limitation  on  power  of 
state  to  establish,  8-484 

Ferries,  roads,  etc.,  state  regula- 
tion of,  8-303 

Fertilizers,  power  of  state  to  re- 
quire fees  for  inspeotion  of,  8- 
437 

Fire  screens,  state  statute  may 
require  provision  of,  for  steam 
vessels,  8-472 

Fires,  power  of  state  to  regulate 
liability   of  railroad   for,   8-461 

Fisheries  in  navigable  waters, 
power  of  Btate  as  to  regulation 
of,  8-514 

Fish  laws,  power  of  state  as  to, 
8-513 

Fish,  limitation  on  power  to  pro- 
hibit possession  of  at  certain 
periods,  8-514 

Fish,  power  of  state  to  prohibit 
exportation,  8-513,  514 

Floating  logs,  state  may  not  im- 
pose toll  on,  8-405 

Floating  of  logs,  power  of  state 
to  regulate,  8-494 

Flour,  extent  as  to  which  intro- 
duction of,  may  be  governed  by 
inspection  laws,  8-436 

Flour,  inspection  laws  as  to,  8- 
436 

Flour,  regulation  as  to  inspection 
of,  8-436 

Food  products,  regulation  of  in- 
troduction of,  by  inspection 
laws,  6-436 

Food  products,  regulations  as  to 
purity,  8-435 

Food  products,  regulations  in- 
suring purity  of,  8-302 

Food  products,  state  \  may  pro- 
hibit sale  of  adulterated,  8- 
509 

Foreign  corporation  engaged  in 
interstate  commerce,  state  can- 
not exclude,  8-523 

Foreign  corporations,  limitation 
on  power  of  state  to  exclude, 
8-523 

Foreign  corporations,  limitation 
on  power  of  state  to  impose 
conditions  upon,  8-523 

Foreign  corporations,  regulation 
of,  by  state  in  operation  of, 
leased  line,  8-465 

Foreign  corporations,  right  of 
state  to  exclude,  8-522 

Foreign  corporations,  right  of 
state  to  impose  conditions  on 
doing  business  by,  8-522 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Foreign  corporations,  state  control 
of  consolidation  under  state 
laws,  8-524 

Foreign  insurance  corporation, 
state  may  exclude,  8-524 

Foreign  vessels,  regulation  against 
unloading  by  sailors  of,  8-474 

Franchise  to  maintain  ferry,  grant 
of,  is  subject  to  controlling 
power  of  Congress,  8-486 

Freedom  of  competition,  re- 
straint of,  8-431 

Freight  and  express  matter,  power 
of  state  to  regulate  delivery  of, 
8-453 

Freight,  state  may  impose  penalty 
for  failure  to  ship  within  pre- 
scribed time,  8-462 

Freight,  state  may  impose  penalty 
for  refusal  to  receive,  8-462 

Gambling,  betting  on  contest  out- 
side of  state  may  be  prohibited, 
8-619 

Gambling,  state  may  prohibit 
transmission  by  telegraph  to 
pool  room  used  for,  8-518 

Gambling,  transmission  of  money 
by  telegram  for  purpose  of, 
may  be  prohibited,  8-510 

Game  laws,  power  of  state  to 
enact,  8-511 

Game,  power  of  state  to  impose 
penalty  for  possession  of,  dur- 
ing certain  periods,  8-512 

Game,  power  of  state  to  prohibit 
exportation  of,  8-512 

Game,  sale  of,  at  certain  periods 
may  be  prohibited  by  state,  8- 
512 

Garnishment  of  common  carrier, 
power  of  state  as  to,  8-466 

Gaugers,  appointment  of,  for  coal 
and  coke  boats,  8-435 

Goods  purchased  in  another  state, 
state  cannot  prohibit  delivery 
of,  8-408 

Governmental  agencies,  limita- 
tion on  power  of  state  to  regu- 
late foreign  corporations  acting 
as,  8-523 

Grain,  state  cannot  prohibit  un- 
loading of  export  grain  at  cer- 
tain elevator,  8-406 

Grants  of  shores  and  tide-water 
lands,  effect  of,  8-476 

Harbor  commissioners,  establish- 
ment of  harbor  lines  by,  8- 
484 

Harbor  commissioners,  powers  as 
to  wharfage  fees,  8-487 

Harbor  lines,  statute  establishing 
valid,  8-484 

Harbor  masters  and  wardens, 
effect  of  state  statute  regulat- 
ing fees  of,  8-482 

Harbor  regulations  as  to  accom- 
modations and  stations  of  ves- 
sels and  display  of  lights,  mu- 
nicipal ordinance  prescribing, 
yalid,  8-483 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Harbor  regulations,  effect  of,  8-482 

Harbor  regulations,  ordinance  pre- 
scribing, may  prohibit  deposit 
of  offensive  matter  in,  8-484 

Hay,  state  may  provide  for  in- 
spection of,  8-435 

Health  laws  regulating  disin- 
fection of  imported  rags,  8-441 

Health  regulations,  state  may 
adopt,  8-434 

Heating  passenger  cars,  regulation 
of,  by  state,  8-458 

Idiots,  state  may  exclude,  8-516 

Immigrants,  requring  masters  of 
vessels  to  report,  8-473 

Immigrants,  state  cannot  regulate 
entry  of  Chinese,  8-518 

Immigrants,  Btate  cannot  regulate 
landing  of,  8-517 

Immigrants,  state  may  require 
master  of  vessel  to  report,  8- 
517 

Importation  of  certain  cattle  dur- 
ing stated  seasons,  limitation 
upon  power  of  state  aa  to  pro- 
hibition of,  8-443 

Importation  of  intoxicating 
liquors,  power  of  state  to  pro- 
hibit, 8-502 

Imports,  adulteration  of,  state 
officer  may  find  as  to,  8-435 

Imports,  discrimination  under 
guise  of  inspection  law  not  al- 
lowed, 8-436 

Imports  in  original  package,  ap- 
plication of  inspection  laws  to, 
8-436 

Imports,  prohibition  of  adulter- 
ated, 8-435 

Improvements  on  navigable 
waters,  power  to   make,  8-477 

Incidental  effect  upon  commerce, 
8-393 

Increase  of  rates,  prohibition 
against,  on  tender  of  freight, 
8-451 

Indirect  effect  on  interstate  com- 
merce, regulation  of  Btate  may 
have,  8-430 

Indirect  or  incidental  interference 
with  commerce,  8-393 

Inspection  fees,  defrayment  of 
cost  of  inspection,  purpose  of, 
8-437 

Inspection  fees,  exorbitant  amount 
not  allowed  as,  8-437 

Inspection  fees  for  inspection  of 
live  stock  in  transit  through 
state,  8-439 

Inspection  fees,  mode  of  ascer- 
taining and  collecting,  8-437 

Inspection  fees,  power  of  Btate  to  * 
require,  8-437 

Inspection  fees,  power  of  state  to 
require,  for  inspection  of  meat, 
8-438 

Inspection  laws  as  affecting  sales 
by  soliciting  agents,  8-438 

Inspection  laws,  discrimination 
under,  prohibited,  8-437 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Inspection  laws,  imports  in  orig- 
inal packages  subject  to,  8-436 
Inspection  laws,  powers  of  states 

as  to,  8-435 
Inspection  laws,  state  may  adopt, 

8-434 
Inspection  laws,  when  proper  exer- 
cise of  police  power,  8-435 
Inspection  of  live  stock  in  transit 

through  state,  8-439 
Inspection  of  raw  materials,  pow- 
ers of  state  as  to,  8-435 
Inspection  of  vessels,  9-439 
Instruments   of  commerce   wholly 

within  state,  8-430 
Insurance  corporations,  power  of 

state  to  exclude  foreign,  8-524 
Insurance  corporations,  power  of 
state   to   impose   conditions   on 
admission  to  do  business,  8-524 
Interchange  of  traffic,   state  may 
require    connecting    carriers   to 
furnish  facilities  for,  8-463 
Intermingled  interstate  and  local 
transactions,  powers  of  state  as 
to,  8-430 
Internal  commerce  subject  to  state 

regulation,  8-394 
Interstate  commerce  subject  to,  8- 

429 
Intoxicating  liquors: 

Discrimination  in  favor  of 
domestic  wines  invalid,  8- 
433 
Discrimination  in  South  Car- 
olina dispensary  law  against 
importation  of,  invalid,  8- 
434 
Inspection   of,    by   municipal 

corporation,  8-435 
Inspection  of,   under  dispen- 
sary law,  8-435 
Prohibition    against    sale    to 
minors     and     intemperates 
valid,  8-500 
Prohibition  against  soliciting 

orders  for,  invalid,  8-502 
Sales  in  original  packages  as 
affected  by  Wilson  Act,  8- 
.  501 

State  cannot   prohibit  bring- 
ing into  state,  8-504 
State  cannot  prohibit  sale  in 

original  package,  8-501 
State  may  prohibit  importa- 
tion   in    original    packages 
for  storage  and  sale,  8-502 
State    may    prohibit    manu- 
facture for  exportation,  8- 
500 
State  may  regulate  traffic  in, 

8-498 
Statute  prohibiting  transpor- 
tation of,  by  common  car- 
riers invalid,  8-504 
Validity  of  statute  authoriz- 
ing seizure  in  possession  of 
express  company,  8-504 
"Wilson   Act,"   effect  of.  8- 
434 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Intrastate  as  distinguished  from 
interstate  commerce  subject  to 
state  regulation,  8-430 

Intrastate  rates,  power  of  state  to 
prescribe,  8-447 

Leases  of  railroads,  state  may 
regulate  recording  of,  8-406 

Legislation  by  state  and  munici- 
pality affecting  commerce,  adop- 
tion of  construction  of  state 
courts,  8-430 

Legislation  by  state  and  munici- 
pality affecting  commerce,  con- 
struction placed  by  state  officer 
on,  not  binding  on  federal  court, 
8-431 

Liability  as  between  connecting 
carriers,  extent  of  state's  power 
to  regulate  manner  of  determin- 
ing, 8-463 

Liability,  prohibition  against  ex- 
emption from,  in  contract  of  car- 
riage, 8-445 

License  fees,  imposition  of,  by  mu- 
nicipal corporation  on  poles 
and  wires,  8-469 

License  under  federal  statutes, 
vessels  having,  not  exempt  from 
operation  of  state  law  regulat- 
ing taking  of  oysters,  8-516 

Licensing  of  pilots,  power  of  state 
to  provide  for,  B-492 

Licensing  of  railroad  employees, 
power  of  state  to  regulate,  8-467 

lien  on  vessels,  provisions  of  state 
statute  for,  valid,  8-474 

Liens  for  inspection  and  scaling 
of  logs,  Btate  statute  creating, 
valid,  8-495 

Limitation  of  actions,  state  may 
prohibit  contracts  affecting,  &- 
446 

Limitation  of  actions,  state's  power 
as  to,  8-521 

Limitation  of  liability,  prohibition 
of,  in  case  of  shipments  by 
water,  invalid,  8-446 

Live  stock,  inspection  laws  regu- 
lating sale,  8-437 

Live  stock,  inspection  of,  in  tran- 
sit through  state,  8-439 

Live  stock,  power  of  state  to  pro- 
hibit overloading  cars,  8-461 

Live  stock,  power  of  state  to  regu- 
late transportation  of,  8-460 

Live  stock,  power  of  state  to  re- 
quire furnishing  of  double- 
decked  cars  for  shipment  of 
sheep,  8-460 

Live  stock,  regulations  as  to  in- 
troduction of,  8-442 

Loading  and  unloading  vessels,  or- 
dinance may  prescribe.  8-484 

Local  matters  subject  to  exclusive 
regulation  of,  8-399 

Local  subjects  may  be  regulated 
by,  8-389,  396 

Location  of  telegraph  office,  power 
of  state  to  regulate.  8-470 

(togs  drifted  on  shore,  statute  may 


7« 


COMMERCE  —  ConVd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

regulate   compensation   for,   8- 
496 

Logs,  scaling  of,  subject  to  state 
regulation,  8-495 

Logs,  state  may  regulate  floating 
of,  8-494 

Logs,  toll  on  floating,  may  not  be 
imposed  by  state,  8-495 

Long  and  short  hauls,  regulating 
proportion  of  charges  on,  8-452 

Lotteries,  foreign  government 
bonds  as  subjects  of,  8-520 

Lotteries,  power  as  to,  8-520 

Lunatics,  state  may  exclude,  8-516 

Mails,  interference  with  carriage 
of,  not  proper  exercise  of  police 
power,  8-393 

Mail  trains,  state  cannot  compel 
deviation  from  direct  route,  8- 
467 

Management  of  railroads,  power 
of  state  to  regulate,  8-458 

Manufacture  of  goods,  state  may 
regulate,  8-497 

Manufacture  of  intoxicating  liq- 
uors for  exportation,  state  may 
prohibit,  8-500 

Manufacture  of  oleomargarine  by 
domestic  corporations,  state  may 
regulate,  8-508 

Marine  torts,  power  of  state  to 
regulate  liability  for,  8-480 

Markets,  prohibition  by  munici- 
pality against  sales  of  meat  at 
other  than,  8-436 

Marshes  on  tide  water,  effect  of 
grant  of,  with  power  to  drain, 
8-477 

Master  and  servant,  power  of  state 
to  regulate  employers'  liability, 
8-462 

Master  and  servant,  requiring  re- 
porting of  immigrants  by,  8-473 

Masters  of  vessels,  state  may  re- 
quire report  as  to  immigrants 
from,  8-517 

Meat,  fees  for  inspection  of,  8-438 

Meat,  laws  requiring  inspection 
of,  before  slaughtering  animals, 
8-436 

Meat  markets,  regulations  forbid- 
ding sale  of  meat  at  other  places 
than,  8-436 

Meat,  regulation  of  sale  of,  by  in- 
spection laws,  8-437 

Meats,  prohibition  against  sale  of 
unwholesome  meats,  8-436 

Mercantile  agencies,  power  of 
Btate  to  regulate,  8-521 

Mileage  books,  state  may  require 
sale  of,  8-454 

Minors,  Drohibition  against  sale  of 
intoxicating  liquors  to,  valid,  8- 
500 

Misfeasance  of  common  carriers, 
power  of  state  to  regulate  lia- 
bility for.  8^*61 

Mortgages,  fpderal  statute  with  re- 
gard to  recording  n>nrtfwgres  on 
vessels  paramount.  8-479 
Yplume  IX, 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Mortgages,    penalty   may   be   im- 
posed for  failure  to  enter  satis- 
faction, 8-520 
Municipal  corporations,  establish- 
ment of  market  by,  to  facilitate 
inspection,  8-436 
Municipal   corporations,   improve- 
ment   of   navigable   waters   by, 
8-478 
Municipal  corporations,  inspection 
of   intoxicating   liquors  by,  8- 
435 
Municipal  corporations,  power  of 
as   to   regulation   of   switching 
charges,  8-464 
Municipal  corporations,  power  of 
state    to    require    stoppage    of  • 
trains  at  cities  of  certain  classes, 
8-456 
Municipal  corporations,  powers  as 

to  wharfage  fees,  8-487 
Municipal  corporations,  power  to 
require  lights   at  crossings,  8- 
'    457 

Municipal  corporations,  power  to 

require    removal    of    telephone 

poles  and  wires  to  another  state, 

8-468 

Municipal  corporations,  regulation 

of  speed  of  trains  by,  8-455 
Municipal  improvements,  prohibi- 
tion against  use  of  foreign  ma- 
terial in,  invalid,  8-433 
Municipal    improvements,    specifi- 
cation of  particular  article  for, 
8-432 
National  subjects  npt  susceptible 

of  regulation  by,  8-395 
Natural  gas,  regulation  of  trans- 
portation of,  8^-509 
Navigable  waters: 

Authority   of   state   to   erect 
bridge     across     mouth     of 
cove,  8-489 
Authority   of   state   to   erect 

bridges  over,  8-488 
Delegation  to  corporation  im- 
proving, of  power  to  exact 
tolls,  8-479 
Drawbridges  over,  8-489 
Effect    of    compact    between 
states  as  to  navigation  of, 
8-475 
Effect    of    state    statute    de- 
claring   waters    navigable, 
8-481 
Exaction  of  tolls  on,  8-477 
Extent  of  power  of  state  to 
prohibit  obstruction,  8-480 
Extent  of  power  of  state  to 

control,  8-475 
Grant  of  exclusive   privilege 

of  navigation  on,  £-479 
Grants  of  shores,  8-476 
Improvement     by     municipal 

corporation,  8-478 
In  California,  effect  of  Act  of 

admission,  8-476 
Obstruction  of  by  state,  not  N 
allowed,  8-479 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Navigable   waters  —  Cont'd. 

Obstruction  of  commerce  on, 

by  states,  8-394 
Ownership     and     grants    of 
shores  and  tide-water  lands, 
8-476 
Power     of     states     admitted 

after  Constitution,  8-476 
Power  of  state  to  define  line  ] 
of  navigability,  8-486  j 

Power    of  state    to    regulate 

fisheries  in,  8-514 
Power  to  make  improvements 

on,  8-477 
Removal  of  obstruction  in,  by 

state,  8-477 
State    may    exact    tolls    for 
passing  through  after  im- 
provement, 8-478 
Wholly  within  state,  congres- 
sional   control    paramount, 
8-475 
Wholly  within  state,  regula- 
tion by  state  of,  8-474 
Within  state,  grant  of  exclu- 
sive privilege  of  navigation 
in,  upheld,  8-478 
Navigation,  effect  of  harbor  regu- 
lations, 8-482 
Navigation,    effect    of    ordinance 
prohibiting   emission   of  smoke 
from  boats,  8-481 
Navigation,  effect  of  rules  of,  as 

to  displaying  lights,  8-481 
Navigation,    municipal    ordinance 
regulating  accommodations  and 
stations  of  vessels  and  display 
of  lights,  valid,  8-483 
Navigation,  regulations  as  to  an- 
chorage of  vessels,  8-482 
Negligence    in    delivery    of    tele- 
gram,  state   may  provide  pen- 
alty for,  8-375. 
Negroes,  exclusion  of  free  negroes 

invalid,  8-516 
Negroes,  state  may  require  sepa- 
rate and  equal  accommodations 
for,  8-459 
Nonaction  by  Congress,  effect  of, 

8-395 
Nonfeasance  of  common  carriers, 
power  of  state  to  regulate  lia- 
bility for,  8-461 
Notice  of  claim  against  telegraph 
company,  extent  to  which  state 
may  invalidate  stipulation  for, 
8-470 
Notice,  power  of  state  to  regulate 
contracts    requiring    notice    as 
prerequisite  to  action,  8-446 
Obstruction  in  navigable  waters, 
extent  of  power  of  state  to  pro- 
hibit, 8-480 
Obstruction  in  navigable  waters, 

power  of  state  4enied,  8-479 
Obstruction  in   navigable  waters, 

state  may  remove,  8-477 
Ocean,      transportation     between 
ports  in  same  state,  state  can- 
not regulate,  8-430 
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Commerce. 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Oleomargarine,  extent  of  state's 
power  to  prevent  sale  of,  when 
made  in  imitation  of  butter,  8- 
507 

Oleomargarine,  regulation  of  state 
to  prevent  deception  in  manu- 
facture of,  valid,  8-506 

Oleomargarine,  state  cannot  pro- 
hibit sale  of,  in  original  pack- 
ages, 8-505 

Oleomargarine,  state  cannot  re- 
quire color  of,  to  be  pink,  8- 
508 

Oleomargarine,  state  may  exclude 
artificially  colored,  8-506 

Oleomargarine,  state  may  pro- 
hibit sale  of  when  colored  with 
annotto,  8-507 

Oleomargarine,  state  may  regulate 
manufacture  of,  by  domestic  cor- 
poration, 8-508 

Oleomargarine,  statute  prohibiting 
introduction  into  state,  invalid, 
8-505 

Operation  of  railroads,  power  of 
state  to  regulate,  8-455,  456, 
457,  458,  459 

Ordinance  against  deposit  of  of- 
fensive matter  in  harbor  valid, 
8-484 

Ordinance  prohibiting  emission  of 
smoke  by  vessels,  effect  of,  8- 
481 

Ordinance  regulating  accommoda- 
tions and  stations  of  vessels 
and  display  of  anchor  lights 
valid,  8-483 

Ordinance  regulating  use  of 
wharves,  extent  of  validity,  8- 
487 

Original  package,  inspection  of 
imports  in,  8-436 

Original  packages,  sale  of  cigar- 
ettes in,  cannot  be  prohibited, 
8-509 

Original  packages,  sales  of  liquor 
in,  as  affected  by  Wilson  Act, 
8-501 

Original  packages,  state  cannot 
prohibit  sale  of  intoxicating 
liquors  in,  8-501 

Original  packages,  state  cannot 
prohibit  sale  of  oleomargarine 
in,  8-505 

Original  packages,  state  may  pro- 
hibit importation  of  liquor  in, 
for  storage  and  sale,  8-502 

Overcharges,  prohibition  against 
increase  of  rates  on  tender  of 
freight,  8-451 

Overloading  live  stock  cars,  power 
of  state  to  regulate,  8-461 

Ownership  of  shores  and  tide- 
water lands,  8-476 

OyBters,  discrimination  by  statute 
regulating  planting  and  taking 
of,  8-516 

Oysters,  power  of  state  to  regulate 
planting  and  taking  of,  8-515 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Oysters,  regulation  of  state  as  to 
taking  applicable  to  vessels  en- 
rolled and  licensed  under  fed- 
eral statutes,  8-515 
'Parallel  and  competing  railroads, 
purchase  of,  may  be  prohibited, 
8-444 

Passengers  and  baggage,  detention 
of,  under  quarantine  and  health 
laws,  8-440 

Patent  rights,  regulation  of  sale 
of,  8-511 

Paupers,  state  cannot  require  rail- 
roads to  return,  8-518 

Paupers,  state  may  exclude,  8- 
516 

Peddling  goods  from  other  states, 
prohibition  against,  invalid,  8- 
432 

Peddling  goods,  prohibition 
against,  valid,  8-497 

Penalty  for  failure  of  master  of 
vessel  to  report  immigrant, 
state  may  impose,  8-473 

Penalty  for  failure  to  deliver  ex- 
press matter,  8-453 

Penalty  for  failure  to  enter  satis- 
faction of  mortgage  may  be  im- 
posed, 8-520 

Penalty  for  failure  to  furnish 
facilities  to  •shipper,  state  may 
impose,  8-462 

Penalty  for  failure  to  transmit 
and  deliver  telegram,  8-466 

Penalty  for  negligence  in  failing 
to  deliver  telegram,  8-375 

Penalty  for  refusal  to  receive 
freight  for  transportation,  state 
may  impose,  8-462 

Penalty,  state  may  impose  for 
failure  to  ship  freight  within 
prescribed  time,  8-462 

Persons,  state  cannot  exclude  cer- 
tain classes  of,  8-516 

Piers,  power  of  state  to  authorize 
construction,  8-486 

Pilotage  charge,  discrimination  by 
state,  8-493 

Pilots  and  pilotage,  limitation  of 
powers  of  states  to  regulate,  8- 
492 

Pilots  and  pilotage,  regulation  of, 
by  states,  8-490 

Pilots,  licensing  of,  power  of  state 
to  provide  for,  8-492 

Pilots,  prohibition  against  un- 
licensed persons  acting  as,  8- 
493 

Pilots,  state  may  require  that  ser- 
vices of,  may  be  used,  8—492 

Plants,  regulation  of  sale  of,  8- 
510 

Poles  and  wires  of  telegraph  com- 
panies, power  of  state  to  regu- 
late erection  of,  8-468 

Police  power: 

Detention  of  passengers  and 
baggage  under  quarantine 
laws  as  exercise  of,  8-440 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 
Police  power  —  Cont'd. 

Exclusion  of  paupers,  etc.,  as 

exercise  of,  8-516,  517 
Exercise  of,  by  municipal  cor- 
poration     over     telegraph 
companies,  8-469 
Exercise  of,  in  absence  of  leg- 
islation by  Congress,  8-391 
Exercise  of,   with   regard  to 
erection   of    telegraph   and 
telephone  poles,  8-468 
Inspection  laws  as  exercise  of, 

8-435 
Inspection   of   live   stock    in 
transit  through  state  as  ex- 
ercise of,  8-439 
Limitation  on  exercise  of,  to 
prevent  importation  of  cer- 
tain cattle,  8-443 
Limitations  on  inspection  laws 

as  exercise  of,  8-436 
Prohibition    against    sale   of 
adulterated    food    products 
as  exercise  of,  8-509 
Prohibition  against  sales  out- 
side of  market  as  exercise 
of,  8-436 
Prohibition  against  transmis- 
sion of  money  by  telegram 
for    gambling    purposes,    a 
proper  exercise  of,  8-519 
Prohibition     of     articles    of 
commerce    under,    not    al- 
lowed, 8-435 
Quarantine  and   health   laws 

as  exercise  of,  8-440 
Regulation  as  exercise  of,  8- 

390 
Regulation    by    state   of    de- 
livery  of   freight   and  ex- 
press matter  under,  8-453 
Regulation  of  traffic  in  intoxi- 
cating  liquors  as  exercise 
of,  8-498 
State    prohibiting    aiding   or 
enticing   desertion   of    sea- 
men a  proper  exercise  of, 
8-474 
Statute  prohibiting  transpor- 
tation of   intoxicating  liq- 
uor by  common  carrier  not 
a  proper  exercise  of,  8-504 
Police     regulation,     requirements 
that  masters  of  vessels  report 
immigrants,  a  proper,  8-473 
Pool  rooms,  transmission  of  tele- 
graph message  to,  may  be  pro- 
hibited by  state,  8-518 
Port     gauger,     appointment     by 

state,  8-439 
Port  of  delivery,  establishment  of 
by  federal  government  does  not 
affect  right   of   state   to  exact 
tolls  on  navigable  waters,  8-479 
Port  of  entry  above  bridge,  effect 
on  right  of  state  to  erect  bridge, 
8-490 
Ports,     state     may     adopt     laws 
governing,  8-434 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Port  wardens,  statute  prohibiting 
assumption  of  title  by  unau- 
thorized persons  valid,  8-482 

Posting  notice  of  time  of  trains' 
arrival,  power  of  state  to  re- 
quire, 8-457 

Posting  of  rates,  power  of  state 
to  require,  8-449 

Process,  service  of,  on  one  tempo- 
rarily within  state  not  inter- 
ference with  commerce,  8-520 

Prohibition  of  articles  of  com- 
merce, police  power  cannot  be 
exercised  for,  8-435 

Prohibition  of  importation  of  law- 
ful article  of  commerce  not 
proper  exercise  of  police  power, 

Proportional  charges  on  long  and 
short  hauls,  8-452 

Proportional  tariffs,  requirement 
for  cancellation  of,  on  inter- 
state  shipments   invalid,   8-452 

Public  health,  extent  of  authority 
to  protect,  8-393 

Public  health,  state  may  protect, 
8-392 

Public  morals,  state  may  protect, 
8-390 

Public  safety,  state  may  protect, 
8-392 

Public  schools,  state  may  require 
uniform   text-books  for,  8-521 

Purity  of  imports,  regulations  in- 
suring, 8-392 

Quarantine  and  health  laws  within 
powers  of  states,  8-440 

Quarantine  charges,  power  of  state 
to  exact,  8-443 

Quarantine  laws,  exclusion  of 
healthy  persons  from  infected 
locality   under,   8-440 

Quarantine  laws,  state  may 
adopt,  8-434 

Railroad  corporations,  power  of 
state  to  authorize  consolidation, 

Q    AAA 
O    '±"xt 

Railroad  engaged  in  interstate 
traffic,  power  of  state  to  levy 
attachment  on,  8-466 

Railroads,  construction  of,  power 
of  state  to  regulate,  8-458 

Railroads,  foreign  corporations 
operating  leased  line  in  state 
subject  to  state  regulation,  8-465 

Railroads,  liability  for  communi- 
cating fires,  8-461 

Railroads,  power  of  state  to  re- 
quire separate  and  equal  ac- 
commodations for  different 
races,  8-459 

Railroads,  power  to  regulate 
operation  of,  8-455,  456,  457, 
458,  459 

Railroads,  prohibitions  against 
combinations  of,  to  control 
rates,  8-444 

Railroads,  purchase  of  parallel  or 
competing  line  by,  may  be  pro- 
hibited, 8-444 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Railroads,  recording  of  leases  of, 
may  be  regulated  by  state,  8- 
465 
Railroads,  state  cannot  place  duty 
of  returning  paupers  upon,  8-- 
518 
Railroads,  Sunday  laws  of  state 

as  affecting,  8-465 
Rates: 

Absence  of  congressional  leg* 
islation    no    authority    for 
fixing  of,  by  state  on  inter- 
state shipment,  8-451 
Enforcement   of  contract  be- 
tween city  and  railroad  as 
to,  8-451 
Establishment      of      through 
rates  on  connecting  roads, 
8-449 
Limitation  on  power  of  state 
to  prescribe   intrastate,  8- 
447 
On    interstate   shipment,    ab- 
sence of  congressional  leg- 
islation as  affecting  power 
of  state  to  fix,  8-451 
On    part   of   interstate   ship- 
ment within  state,  8-449 
Power  of  state  to  fix  for  rail- 
roads   organized    by    Con- 
gress, 8-448 
Power  of  state  to  fix  where 
route      crosses      adjoining 
state,  8-448 
Powers  as  to  prohibiting  com- 
binations   of    railroads    to 
control,  8-444 
Prohibition  against  advance- 
ment    of,     on     tender     of 
freight,  8-451 
Prohibition  against  discrimi- 
nation  by   express   compa- 
nies, 8-451 
Prohibition  against  discrimi- 
nation in,  8-450 
Regulating  proportion  of,  on 
long  and  short  hauls,  8-452 
Regulation   of   express   rates. 

Requirement  for  annual  fix- 
ing and  posting,  8-449 
State  cannot  fix  for  interstate 

shipments,  8-445 
State  cannot  fix  interstate,  9- 

448 
State    cannot    regulate    tele- 
graphic rates  for  intrastate 
business,  8-468 
State  cannot  require  discrim- 
ination in,  8-447  . 
State    may    prescribe    intra- 
state, 8-447 
Raw  materials,  powers  of  state  as 

to  inspection  of,  8-435 
Recording  of   leases   of  railroads, 

state  may  regulate,  8-465 
Recording  of  mortgages  on  vessels 
controlled    by    federal    statute, 
8-472 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Redemption    of     unused    tickets, 
power   of   state   to   require,   8- 
454 
Refusal     to    receive    freight    for 
transportation,   state    may   im- 
pose penalty  for,  8-462 
Registration  of  vessels,  state  can- 
not prescribe,  8-472 
Regulating  boilers  used  on  scows 

on  navigable  rivers,  8-473 
Regulation     of     construction     of 
wharves,  piers,  and  docks,  limi- 
tation   on   power    of   state,    8- 
486 

Removal  of  remains  of  deceased 
persons,  prohibition  against,  8- 
441 

Renovated  butter,  power  of  state 
to  regulate  sale  of,  8-508 

Repugnant  state  statutes  super- 
seded by  congressional  action, 
8-394 

Restraint  of  commerce,  state  can- 
not  authorize,   8-431 

Route  of  shipment,  requirement 
of  statute  that  shipper's  di- 
rection be  complied  with  not 
applicable  to  interstate  ship- 
ments, 8-447 

Rules  of  navigation  as  to  dis- 
playing lights,  effect  of,  8-481 

Sale  and  delivery  of  goods,  state 
may  regulate,  8-497 

Sale  of  dangerous  weapons,  state 
may  prohibit,  8-497 

Sale  of  perishable  articles  at 
depots  and  landings,  ordinance 
prohibiting  unreasonable,  8-498 

Sales  by  soliciting  agent,  in- 
spection laws  affecting,  8-438 

Sales  of  bankrupt  and  salvage 
goods,  state  may  regulate,  8- 
498 

Sales  of  farm  products  on  com- 
mission, power  of  state  to  regu- 
late, 8-520 

Sales  of  intoxicating  liquors, 
regulation  of,  by  state,  8-498 

Salvage  goods,  state  may  regulate 
sale  of,  8-498 

Satisfaction  of  mortgage,  penalty 
may  be  imposed  for  failure  to 
enter,  8-620 

Scaling  logs,  power  of  state  to 
regulate,  8-495 

Scaling  logs,  statute  creating  lien 
for,  valid,  8-495 

Scows  in  navigable  waters,  regu- 
lation of  boilers  used  on,  8-473 

Seas,  bays,  and  rivers,  effect  of 
grant  of  shores  of,  8-477 

Seeds  and  plants,  regulation  of 
sale  of,  8-510 

Seizure  of  intoxicating  liquors  in 
possession  of  express  company, 
validity  of  statute  authorizing, 
8-504 

Separate  accommodations  for  dif- 
ferent races,  power  of  state  to 
require,  8-559 
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COMMERCE—  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Service  of  process  on  one  tempo- 
rarily within  state  not  an  in- 
terference with  commerce,  8-520 

Sheep,  requirement  for  dipping 
of,  invalid,  8-443 

Shrubs,  limitation  of  power  to 
regulate   sale  of,  8-510 

Slavery,  powers  of  states  as  to, 
8-521 

Slaves,  power  of  state  to  free 
slaves  voluntarily  taken  into 
free  state,  8-522 

Slaves,  power  of  state  to  regulate 
importation  of,  8-522 

Slaves,  state  may  provide  protec- 
tion for  property  in,  8-522 

Smoke  ordinance,  application  of  to 
vessels  on  navigable  waters,  8- 
481 

Solicitation  of  orders  for  intoxi- 
cating liquors,  state  cannot  pro- 
hibit, 8-503 

Specification  of  particular  article 
for  municipal  improvements,  8- 
432 

Speed  of  trains,  regulation  by  city 
of,  8-455 

Speed  of  trains,  state  may  regu- 
late, 8-454 

Speed  of  vessels,  regulation  of,  8- 
473 

State  and  municipal  legislation  af- 
fecting commerce,  adoption  by 
federal  courts  of  construction 
given  by  state  courts  to,  8-430 

State  and  municipal  legislation  af- 
fecting commerce,  construction 
by  state  officer  as  to,  not  con- 
trolling in  federal  court,  8- 
431 

State  cannot  authorize  restraint 
of  commerce,  8-431 

State  law  superseded  by  congres- 
sional legislation,  8-394 

State  officers,  construction  by  state 
and  municipal  legislation  af- 
fecting commerce,  effect  on  fed- 
eral courts,  8-431 

State  officers,  finding  of  as  to 
adulteration  of  imports  valid,  8- 
435 

Stations,  power  of  state  to  regu- 
late time  of  opening,  8-455 

Statute  of  limitations,  extent  of 
state's  power,  8-521 

Steamboats,  regulation  of  speed 
of,  8-473 

Steamboats,  state  statute  may  re- 
quire providing  fire  screens  for, 
8-472 

Stipulation  for  notice  of  claim 
against  telegraph  companies,  ex- 
tent to  which  state  may  invali- 
date, 8-470  , 

Stock  yards,  power  of  state  to 
regulate,  8-497 

Stop-over  privileges,  state  cannot 
regulate  for  interstate  travel,  8- 
454 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Pqwer  of  state  —  Cont'd. 

Stoppage  of  mail  trains,  state  can- 
not compel  deviation  of  from 
direct  route,  8-457 

Stoppage  of  trains  at  cities  con- 
taining over  three  thousand  in- 
habitants, power  of  state  to  re- 
quire, 8-456 

Stoppage  of  trains,  limitation 
upon  power  of  state  to  regulate, 
8-456 

Stoppage  of  trains,  regulation  by 
state,  8-455 

Subjects  not  requiring  uniform 
rules,  8-389 

Sunday  laws,  effect  on  operation 
of  railroads,  8-465 

Surveys  and  repairs  of  vessels,  ef- 
fect of  statute  regulating,  8- 
484 

Switching  and  terminal  facilities, 
federal  statutes  regulating, 
paramount,  8-465 

Switching  and  terminal  facilities, 
regulation  of  by  state,  8-464 

Switching  charges,  federal  stat- 
utes as  to  discrimination  in, 
paramount,  8-465 

Switching  charges,  state  may  regu- 
late, 8-464 

Tariffs,  cancellation  of  propor- 
tional tariffs,  provision  requir- 
ing invalid,  8-452 

Taxation  by  state,  see  infra,  this 
title. 

Telegrams,  penalty  for  failure  to 
transmit  and  deliver  messages, 
8-466 

Telegrams,  penalty  for  negligence 
in  failing  to  deliver,  8-375 

Telegrams,  state  may  prohibit 
transmission  to  pool  rooms,  8- 
518 

Telegrams,  statute  cannot  pre- 
scribe order  of  transmission  of, 
8-467 

Telegrams,  statute  requiring  de- 
livery by  messenger  to  addressee 
invalid,  8-467 

Telegram,  transmission  of  money 
by  for  betting  purpose  may  be 
prohibited,  8-519 

Telegraph    companies,    extent    to 

•  which  state  may  regulate  poles 
and  wires  of,  8-468 

Telegraph  companies,  grant  of  ex- 
clusive privileges  to,  by  state, 
8-470 

Telegraph  companies,  notice  of 
claim  against,  extent  to  which 
state  may  invalidate  stipulation 
for,  8-470 

Telegraph  companies,  penalty  for 
failure  to  transmit  and  deliver 
messages,  8-466 

Telegraph  companies,  regulation 
of  rates  for  intrastate  business, 
8-468 

Telegraph  offices,  state  may  regu- 
late location  of,  8-470 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Telephone  companies,  grant  of  ex- 
clusive privileges  to,  by  state, 
8-471 

Telephone  companies,  municipal 
corporations  may  control  re- 
moval of  to  less  frequented 
street,  8-468 

Telephone  companies,  regulation 
of  poles  and  wires,  8-468 

Telephones,  extent  of  power  of 
state  to  regulate  rentals  of,  8- 
468 

Terminal  facilities,  power  of  state 
to  regulate,  8-464 

Term  of  tickets,  state  cannot 
regulate,  for  interstate  travel, 
8-454 

Texas  fever,  civil  liability  of  im- 
porter of  cattle  communicating, 
8-442 

Text-books  for  schools,  state  may 
require  uniformity  in,  8-521 

Through  rates,  shipment  on,  on 
connecting  roads,  8-449 

Tickets,  redemption  of  unused, 
power  of  state  to  require,  8-454 

Tickets,  regulation  of  sale  of,  8- 
454 

Tickets,  state  cannot  regulate  term 
of  for  interstate  travel,  8-454 

Tide-water  lands,  on  navigable 
waters,  ownership  of,  8-476 

Tide- water  marshes,  effect  of  grant 
with  power  to  drain,  8-477 

Tobacco,  extent  of  power  to  regu- 
late sale  of  cigarettes,  8-509 

Tobacco,  powers  of  state  as  to  in- 
spection of,  8-436 

Toll  on  floating  logs,  state  may  not 
impose,  8-495 

Tolls,  regulation  of,  on  bridge  over 
navigable  waters,  8-490 

Tolls,  right  of  state  to  exact  not 
affected  by  establishment  of  port 
of  delivery  by  federal  govern- 
ment, 8-479 

Tolls,  right  of  state  to  exact  on 
navigable  waters,  8-477 

Tolls,  state  may  delegate  to  person 
or  corporation  improving  navi- 
gable water  right*  to  collect,  8- 
479 

Tolls,  state  may  exact  for  naviga- 
tion on  improved  water,  8-478 

Tolls,  when  state  may  exact,  8-478 

Tonnage  of  vessels,  statute  cannot 
proportion  wharfage  fees  to,  8- 
488 

Torts,  extent  of  power  of  state  to 
regulate  liability  for  marine,  8- 
480 

Trains,  running  of,  regulation  by 
state,  8-455 

Transmission  of  telegrams,  statute 
cannot  prescribe  order  of,  8-467 

Trees,  shrubs,  and  vines,  limita- 
tion on  power  to  regulate  sale 
of.  8-510 

Unloading  foreign  vessels,  state 
statute  regulating,  8-474 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Power  of  state  —  Cont'd. 

Usury,  extent  of  power  of  state 
to  regulate,  8-521 

Veal,  regulation  of  sale  of,  8-511 

Vessels  enrolled  and  licensed  un- 
der federal  statutes,  regulation 
of  state  as  to  taking  oysters, 
applicable  to,  8-515 

Vessels,  federal  statute  as  to  re- 
cording mortgages  paramount, 
8-472 

Vessels,  imposition  of  quarantine 
charges  on,  8-443 

Vessels,  inspection  of,  8-439 

Vessels,  ordinance  may  prescribe 
rules  for  loading  and  unloading, 
8-484 

Vessels,  ordinance  regulating  as- 
signment to  berth  or  wharf 
valid,  8-484 

Vessels,  state  registration  laws  for, 
invalid,  8-472 

Vessels,  state  statutory  lien  on, 
8-474 

Vessels,  surveys  and  repairs  of, 
effect  of  statute  regulating,  8-484 

Vinegar,  prohibition  against 
manufacture  and  sale  of  imita- 
tion of,  8-511 

Vines,  limitation  on  power  to 
regulate  sale  of,  8-510 

Warehouses,  state  may  regulate, 
8-496 

Weapons,  prohibition  against  sale 
of,  valid,  8-497 

Wharfage  charges,  authority  of 
state  as  to,  8-432 

Wharfage  fees,  discrimination  in, 
not  allowed,  8-488 

Wharfage  fees,  powers  of  harbor 
commissioners  as  to,  8-487 

Wharfage  fees,  powers  of  munici- 
pal corporations  as  to,  8-487 

Wharfage  fees,  right  of  state  to 
collect,  8-487 

Wharfage  fees,  statute  proportion- 
ing to  tonnage  of  vessel  invalid, 
8-488 

Wharves^  municipal  ordinance  pre- 
scribing use  of  by  vessels,  valid, 
8-483 

Wharves,  piers,  and  docks,  limi- 
tation on  power  of  state  as  to 
conHtruction  and  regulation  of, 
8-486 

Wharves,  piers,  and  docks,  power 
of  state  to  authorize  construc- 
tion, 8-486 

Wharves,  power  of  state  to  regu- 
late use  of,  8-487 

"  Wilson  Act,"  effect  of,  8-434 

Wires,   right    of    city    to    compel 
wires  to  be  placed  under  sur- 
face of  street,  8-468 
Public  morals,  extent  of  authority  to 

protect,  8-393 
Public  safety,  extent  of  authority  to 

protect,  8-393 
State   corporation   may   be   restrained 
from     interfering     with     interstate 
commerce,  9-361 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 
Taxation  by  state: 

Act  of  July  24,  1866,  as  affecting 
privilege  tax  on  telegrams,  8- 
548 

Act  of  July  24,  1866,  as  affecting 
privilege  tax  on  telegraphs  and 
telephones,  8-548 

Agent  selling  liquor  in  original 
package  not  subject  to  license 
laws,  8-667 

Agents  of  express  companies, 
privilege  tax  on,  8-660 

Agents  of  foreign  insurance  com- 
panies, extent  of  power  to  tax, 
8-671 

Agents  of  railroads  and  steam- 
boats, privilege  tax  on,  8-549 

Agents  of  railroads  as  means  of 
commerce,  8-549 

Agents,  sales  by,  of  goods  in 
original  package  not  taxable, 
8-556 

Agents  to  secure  emigrants,  state 
may  tax,  8-571 

Alien  passengers,  state  cannot 
tax,  8-533 

Auction  sales,  license  tax  on 
business  of  conducting,  valid, 
8-559 

Basis  of  taxation,  unit  rule  as, 
8-540,  541 

Bills  of  exchange,  stamp  tax  on 
foreign  bills  valid,  8-573 

Bond  required  of  carrier  with  al- 
ternative payment  of  (ax,  8-532 

Bonds  and  credits,  state's  power 
to  tax,  8-573 

Bond  to  report  passengers,  state 
cannot  require,  8-532 

Branch  road  forming  part  of 
transcontinental  line,  municipal 
corporation  cannot  impose  li- 
cense tax  on,  8-642 

Bridge  carrying  trains  engaged  in 
interstate  commerce  subject  to 
license  tax,  8-651 

Bridge  company,  franchise  of, 
taxable,  8-551 

Bridge  company,  property  of,  over 
navigable  river,  subject  to  mu- 
nicipal tax,  8-651 

Bridge  company,  taxation  of  capi- 
tal stock  not  allowed,  8-552 

Bridges  and  bridge  companies,  au- 
thority of  state  to  tax,  8-551 

Bridges  declared  to  be  post  roads 
taxable,  8-51 

Brokers,  power  of  states  to  tax, 
8-561 

Building  and  loan  association  of 
foreign  state,  taxation  of,  8- 
750 

Cab  service  of  railroad  company, 
state  may  tax,  8-543 

Canvassers  of  nonresident  princi- 
pal, ordinance  imposing  tax  on 
sales  of  pictures  and  picture 
frames  by.  invalid,  8-563 

Canvassers'  sales  by  sample  for 
nonresident  principal  not  sub- 
ject to  taxation,  8-562 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Capital  invested  in  shipping,  state 
may  tax,  8-536 

Capital  of  foreign  corporation, 
how  far  taxable,  8-663 

Capital  of  resident  used  in  com- 
merce taxable,  8-570 

Capital  stock  of  domestic  bridge 
company  taxable,  8-662 

Capitation  tax  for  right  of  tran- 
sit, powers  of  state  as  to,  8-632 

Chose  in  action  of  nonresident, 
power  of  state  to  tax,  8-673 

Cigarettes,  license  tax  on  sale  of 
in  original  package  not  valid, 
8-557 

Cigarettes,  tax  upon  sale  of,  not 
discriminating  against  product 
of  other  states  valid,  8-560 

Commission  sales  by  agent  of 
goods  in  original  package  not 
taxable,  8-556 

Conditional  sales  by  peddler, 
when  license  tax  on,  allowed, 
8-558 

Condition  precedent  to  doing  busi- 
ness in  the  state,  license  tax 
cannot  be  imposed  on  telegraph 
and  telephone  companies  as,  o- 
546 

Connecting  lines  within  state, 
taxation  of  gross  receipts  of, 
8-537 

Convict-made  goods,  tax  on  sale 
of,  invalid,  8-572 

Corporate  franchises  of  domestic 
corporations  taxable,  8-552 

Corporation  of  state  authorised  by 
Congress  to  construct  bridge, 
capital  stock  of,  taxable,  8-553 

Corporations  created  by  Congress, 
franchises  of,  not  taxable,  8-653- 

Corporations,  taxation  of  fran- 
chises of,  8-552 

Credits  and  bonds,  power  of  state 
to  tax,  8-673 

Dealing  in  futures,  state  may  tax 
business  of,  8-561 

Delay  in  transit  as  affecting  right 
of  state  to  tax,  8-568 

Delivery  of  goods  by  agent  solicit- 
ing order  does  not  validate  tax, 
8-567 

Discrimination,  absence  of,  does 
not  validate  tax  on  sale  of 
goods  in  original  package,  8-556 

Discrimination  against  goods  from 
other  states  or  abroad  not  al- 
lowed, 8-555 

Discrimination  against  interstate 
business  of  domestic  corpora- 
tion not  allowed,  8-552 

Discrimination  in  favor  of  do- 
mestic commerce,  absence  of, 
does  not  validate  tax  on  drum- 
mers for  nonresident  principal. 
8-666 

Discrimination    in    favor    of    pro 
ducers   of   farm   products,  ordi- 
nance providing  for,  invalid,  S  - 
559* 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Discrimination,  state  cannot 
make,  in  taxing  instrumentali- 
ties of  commerce,  8-533 

Distinction  between  exemption  of 
instrumentality  of  commerce 
from  regulation  and  property 
tax,  8-534 

Distributing  point  in  state  of 
goods  sold  by  sample,  •  sales  not 
subject  to  tax,  8-562 

Domestic  corporations  authorized 
by  Congress  to  construct  bridge, 
capital  stock  of  taxable,  8-553 

Domestic  corporations,  fran- 
chises of,  taxable,  8-552 

Dredges  for  increasing  navigabil- 
ity, state  may  tax,  8-536 

Drugs  and  medicines  of  other 
states,  extent  of  power  to  tax, 
8-560 

Drugs,  when  license  tax  on  sale 
of,  in  original  package  allowed, 
8-557 

Drummers,  canvassers,  and  ped- 
dlers for  nonresident  principal, 
delivery  of  goods  by  one  solicit- 
ing order  does  not  validate  tax, 
8-567 

Drummers,  canvassers,  and  ped- 
dlers for  nonresident  principal, 
identity  of  agents  soliciting 
and  agent  delivering  as  affect- 
ing validity  of  tax,  8-567 

Drummers,  canvassers,  and  ped- 
dlers for  nonresident  principal, 
tax  on  sales  by,  not  validated 
by  retention  of  title  by  vender, 
8-567 

Drummers,  canvassers,  and  sam- 
ple peddlers  for  nonresident 
principal,  rulings  upon  particu- 
lar statutes  and  ordinance  tax- 
ing, 8-563 

Drummers,  canvassers,  and  sam- 
ple peddlers  selling  goods  of 
nonresident  principal,  tax  on, 
invalid,  8-562 

Drummers,  distinction  between 
sales  by,  to  merchants  and  to 
public  generally  does  not  vali- 
date taxing  ordinance,  8-562 

Drummers,  exception  of  manu- 
factured goods  from  tax  on 
sales  by,  does  not  validate  ordi- 
nance, 8-563 

Drummers  for  nonresident  prin- 
cipals, absence  of  discrimination 
in  favor  of  domestic  commerce 
does  not  validate  tax  on,  8-566 

Exception  of  manufactured  goods 
from  tax  on  sales  by  drum- 
mers does  not  validate  ordi- 
nance, 8-563 

Exchange  brokers,  power  of  states 
to  tax.  8-561 

Exemption  from  regulation  and 
property  tax  distinguished,  8- 
534 

Export,  ex  ton*  of  power  to  tax 
property  intended  for,  8-569 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Export,  taxation  of  property  in- 
tended for,  while  undergoing 
finishing  process,  8-569 

Export,  tax  on  buying  goods  for, 
8-569 

Export,  tax  on,  invalid,  8-568 

Express  agents,  privilege  tax  on, 
8-550 

Express  companies,  taxation  of 
gross  receipts  according  to  unit 
rule,  8-540 

Express  companies,  taxes  on,  8-543 

Express  companies,  valuation  of 
property  of,  8-534 

Express  company  having  terminus 
only  in  state,  privilege  tax  on, 
8-544 

Express  company  within  state, 
municipal  tax  on  gross  receipts 
of,  8-537 

Extent  of  power  to  tax  movable 
property  engaged  in  commerce, 
8-534 

Extent  to  which  state  may  tax 
interstate  commerce,  8-534 

Farm  products,  ordinance  impos- 
ing tax  on  sale  by  others  than 
producers  invalid,  8-559 

Federal  agencies,  corporations  ex- 
ercising, not  taxable,  8-553 

Fee  for  filing  articles  of  incorpo- 
ration of  foreign  corporation, 
8-554 

Ferries,  privilege  tax  on  receiv- 
ing and  landing  freight  and 
passengers,  8-549 

Ferries,  when  privilege  tax  may 
be  imposed  on,  8-548 

Ferry  franchise  granted  by  two 
states,  extent  to  which  taxable, 
8-552 

Filing  articles  of  incorporation  of 
foreign  corporation,  fee  may  be 
charged  for,  8-554 

Fishing,  tax  for  privilege  of,  valid, 
8-574 

Foreign  bills  of  exchange,  stamp 
tax  on,  valid,  8-573 

Foreign  building  and  loan  asso- 
ciation, intrastate  business  tax- 
able, 8-570 

Foreign  corporations,  extent  of 
power  to  tax,  8-553 

Foreign  corporation's  fee  for  filing 
articles  of  incorporation  of,  8- 
554 

Foreign  corporations  having  office 
within  state,  privilege  tax  on, 
8-554 

Foreign  corporations,  how  far 
capital  of,  taxable,  8-553 

Foreign  corporations,  privilege 
taxes  on,  not  allowed,  8-654 

Foreign  corporations,  privilege 
tax  on  intrastate  business  of,  8- 
554 

Foreign      corporations,      tax      on 
gross    receipts    as    condition   of 
doing  business  within  State,  8- 
537 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd, 

Taxation  by  state  —  Cont'd. 

Foreign  pauper  passengers,  impo- 
sition of  tax  on  carrier  for  sup- 
port of,  8-532 

Franchise  granted  by  two  states, 
extent  to  which  taxable,  8-552 

Franchise  of  bridge  company  tax- 
able, 8-55-1 

Franchises  of  foreign  corporations 
created  by  Congress  not  taxable, 
8-553 

Franchises  of  foreign  corporations, 
extent  of  power  to  tax,  8-553 

Franchise  tax,  tax  on  gross  re- 
ceipts as,  8-537 

Freight  brought  into  state,  imposi- 
tion of  tax  on,  unauthorized,  8-  ' 
#       533 

Freight  leaving  state,  imposition 
of  tax  on,  unauthorized,  8-533 

Futures,  tax  on  business  of  deal- 
ing in,  allowed,  8-561 

Goods  from  other  states  or  abroad 
taxable  as  property,  8-555 

Goods  in  original  packages  as 
property,  8-555 

Goods  in  transit,  extent  of  power 
to  tax,  8-568 

Grain  elevator,  license  tax  on 
owners  authorized,  8-551 

Gross  receipts,  effect  of  tax  on, 
when  interstate  and  intrastate 
receipts  are  separable,  8-539 

Gross  receipts  from  internal  trans- 
portation, 8-539 

Gross  receipts  from  interstate  and 
foreign  transportation,  power  of 
state  to  tax,  8-536,  537,  538 

Gross  receipts  from  transportation 
between  points  in  the  same  state 
through  adjoining  state,  8-539 

Gross  receipts,  municipal  ordi- 
nance imposing  tax  on,  under 
void  statute,  8-538 

Gross  receipts  of  connecting  line 
within  state,  taxation  of,  8- 
537 

Gross  receipts  of  express  com- 
panies, taxation  according  to 
unit  rule,  8-540 

Gross  receipts  of  express  company 
within  state,  municipal  tax  on, 
8-537 

Gross  receipts  of  oil  transporta- 
tion company,  taxation  of,  ac- 
cording to  unit  rule,  8-540 

Gross  receipts  of  railroad  com- 
panies, taxation  according  to 
unit  rule.  8-540 

Gross  receipts  of  sleeping  car  com- 
panies, taxation  of,  according  to 
unit  rule,  8-540 

Gross  receipts  of  steamship  com- 
pany, state  cannot  tax,  rf-538 

Gross  receipts  of  telegraph  com- 
panies, taxation  according  to 
unit  rule,  8-541 

Gross  receipts,  power  to  impose 
tax  on,  as  franchise  tax,  8- 
637 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Gross  receipts,  tax  on,  as  condi- 
tion of  doing  business  in  state, 
8-537 

Gross  receipts,  tax  on,  graduated 
to  the  proportion  of  number  of 
miles  authorized,  8-538 

Hawkers,  when  license  tax  on,  al- 
lowed, 8-558 

Hospital  purposes,  tax  on  officers 
and  crew  for,  unauthorized,  8- 
536 

Identity  of  agent  soliciting  order 
for  goods  of  another  state  with 
agent  delivering  goods  as  af- 
fecting validity  of  tax,  8-567 

Immigrants  and  passengers,  taxa- 
tion of,  unauthorized,  8-550 

Immigration  agents,  state  may 
tax,  8-571 

Imported  goods  not  taxable  as 
property  before  character  as  im- 
port ceases,  8-556 

Imports  taxable  as  property  after 
sale  by  importer,  8-555 

Inheritance  or  succession  taxes 
valid,  8-573 

Inspection  of  passengers,  power  of 
state  to  exact  fee  for,  8-532 

Instalment  plan,  sales  by  peddler 
on,  subject  to  license  tax,  8- 
558 

Instrumentalities  of  commerce, 
taxation  as  property,  8-533 

Insurance  agents,  extent  of  power 
to  tax,  8-571 

Insurance  premiums,  tax  on,  by 
domestic  corporation,  8-571 

Insurance  upon  imports,  premiums 
for,  taxable,  8-571 

Intoxicating  liquors,  effect  of  Wil- 
son Act  on  sales  of,  in  original 
package,  8-557 

Intoxicating  liquors,  license  laws 
as  to,  not  applicable  to  agents 
selling  goods  in  original  pack- 
age, 8-557 

Intoxicating  liquors,  license  laws 
not  applicable  to  sales  of,  on 
board  vessels  in  navigable 
waters,  8-559 

Intoxicating  liquors,  sale  of  in 
original  package  not  subject  to 
tax,  8-556 

Intrastate  commerce,  taxation  of 
gross  receipts  from,  8-539 

Intrastate  receipts  of  packing- 
house business,  extent  of  power 
to  tax,  8-570 

Itinerant  vendors,  license  tax  may 
be  imposed  on  sales  of  patent 
medicine  by,  8-660 

Laundry  business,  power  of  Btate 
to  tax,  8-574 

Leased  line,  tax  on  rent  of,  in- 
valid, 8-538 

Leased  line,  tax  on  tolls  received 
for  use  of,  8-539 

Leased  roads,  rolling  stock  used 
on,  not  taxable,  8-535 
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Commtrec 


COMMERCE:  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Legacies,  tax  on,  valid,  8-573 

License  fee  on  steamship  com- 
panies for  privilege  of  navigat- 
ing, when  unauthorized,  8-548 

License  fee  required  of  .  nonresi- 
dent for  using  vehicles  on  pub- 
lic streets,  8-572 

License  taxes,  distinction  between 
interstate  and  internal  business 
to  be  observed,  8-544 

License  tax  for  residing  upon 
watercraft,  8-574 

License  tax,  municipal  corporation 
cannot  impose  on  branch  road 
forming  part  of  transconti- 
nental line,  8-542 

License  tax  on  bridge  carrying 
trains  engaged  in  interstate 
commerce  authorized,  8-551 

License  tax  on  business  of  con- 
ducting auction  sales  valid,  8- 
559 

License  tax  on  business  of  pack- 
ing and  canning  oysters,  8-574 

License  tax  on  business  of  putting 
up  lightning  rods,  valid,  8- 
563 

License  tax  on  express  companies, 
8-543 

License  tax  on  lightning  rod  ped- 
dlers, 8-558 

License  tax  on  merchants  and  ped- 
dlers, when  valid,  8-557 

License  tax  on  owners  of  grain 
elevators  authorized,  8-551 

License  tax  on  sale  of  coal  oil 
and  products  in  original  pack- 
ages, invalid,  8-557 

License  tax  on  sale  of  goods  in 
original  package  not  allowed,  8- 
556 

License  tax  on  sale  of  liquors  in 
original  package  not  invalid,  "8- 
556 

License  tax  on  .telegraph  and  tele- 
phone companies,  8-546 

License  tax  on  telegraph  and  tele- 
phone companies  as  condition  of 
doing  business  in  state,  unau- 
thorized, 8-546 

Lightning  rod  peddlers,  license  tax 
on,  8-558 

Lightning  rods,  tax  on  business  of 
putting  up,  valid,  8-563 

Limitation  of  power  to  tax  live 
stock  grazing  in  state,  8-573 

Liquor  license  laws  not  applicable 
to  agent  selling  goods  in  origi- 
nal package,  8-557 

Live  stock  grazing  in  state,  lim- 
itation on  power  to  tax,  8-573 

Locomotives,  cars,  etc.,  power  of 
state  to  tax,  8-543 

Manufactured  goods,  exception  of, 
from  tax  on  sales  by  drummers 
does  not  validate  ordinance,  8- 
563 

Merchandise  brokers,  state  may 
tax,  8-560 


COMMERCE:  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Merchants  and  peddlers,  rulings 
on  particular  statutes,  8-558 

Merchants  and  peddlers,  when 
license  tax  may  be  imposed,  8- 
557 

Merchants'  purchases  of  state  and 
foreign  goods,  uniform  tax  on, 
valid,  8-569 

Money  or  exchange  brokers,  power 
of  states  to  tax,  8-561 

Mortgages,  power  of  state  to  tax, 
8-573 

Movable  personal  property  en- 
gaged in  commerce,  state  may 
tax,  8-534 

Municipal  corporation  may  im- 
pose uniform  tax  on  all  sales, 
8-559 

Municipal  ordinance  imposing  tax 
on  gross  receipts  under  void 
statute,  8-538 

Municipal  taxation  of  steamship 
companies,  8-549 

Municipal  tax  on  gross  receipts  of 
express  company  within  state, 
8-537 

Municipal  tax  on  property  of 
bridge  company  over  navigable 
river,  authorized,  8-551 

National  corporations,  franchises 
of  not  taxable,  8-553 

Navigable  waters,  license  fee  for 
privilege  of  using,  when  unau- 
thorized, 8-548 

Newspapers,  Sunday,  state  may 
tax  sale  of,  8-561 

Occupations,  professions,  and 
trades,  power  to  tax,  8-560 

Office,  privilege  tax  on  railroad 
company  conducting,  8-550 

Officers  and  crew  not  taxable  by 
state  for  hospital  purposes,  8- 
£36 

Oil  and  products  in  original  pack- 
ages, license  tax  on  sale  of,  in- 
valid, 8-557 

Oil  transportation  company,  taxa- 
tion on  gross  receipts  according 
to  unit  rule,  8-540 

Ordinance  imposing  'tax  on  sales 
of  pictures  and  picture  frames 
by  canvassers  of  nonresident 
principal  invalid,  8-563 

Original  package,  absence  of  dis- 
crimination does  not  validate 
tax  on  sale  of  goods  in,  8-556 

Original  package,  agent  selling  liq- 
uor in,  not  subject  to  license 
laws,  8-567 

Original  package,  commission  sales 
by  agent  of  goods  in,  not  tax- 
able, 8-556 

Original  package,  effect  of  Wilson 
Act  on  sales  of  liquor  in,  8-557 

Original  package,  goods  in,  tax- 
able as  property,  8-555 

Original  package,  license  tax  on 
sale  of  coal  oil  and  products  in, 
invalid,  8-557 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Original   package,   license  tax   on 
sale  of  goods  in,  not  allowed,  8- 
556 
Original  package,  premium  for  in- 
surance of  exports  in,  taxable, 
8-571 
Original  package,  sale  of  cigarettes 
in,  license  tax  on,  invalid,  8-557 
Original  package,  sale  of  drugs  in, 
when  license  tax  allowed,  8-557 
Original  package,  sale  of  intoxi- 
cating liquors   in,   not  taxable, 
8-656 
Oysters,  license  tax  on  business  of 

packing  or  canning,  8-574 
Packing  and  canning  oysters,  tax 

on  business  of,  8-574 
Passenger  contracts,  state  cannot 

impose  stamp  tax  on,  8-572 
Passengers  ana  immigrants,  taxa- 
tion of,  unauthorised,  8-550 
Passengers,  state  statute  imposing 

tax  upon,  authorized,  8-531 
Passing  through  state,  when  taxa- 
tion of  rolling  stock  authorised, 
8-535 
Peddlers     carrying     goods     with 
them,  license  tax  on,  allowed,  8- 
558 
Peddlers,    rulings    on    particular 

statutes,  8-558 
Peddlers,  sales  by  sample  for  non- 
resident principal  not  subject  to 
tax,  8-562 
Peddlers,  when  license  tax  may  be 

imposed  on,  8-557 
Personal  property  employed  in  in- 
terstate   commerce,  state    may 
tax,  8-533 
-   Pictures  and  picture  frames,  tax 
on   sales  of  by  canvassers   for 
nonresident    principal    invalid, 
8-563 
Premium  for  insurance  upon  im- 
ports taxable,  8-571 
Premiums  of   domestic  insurance 
company,  power  of  state  to  tax, 
&-571 
Privilege  and  property  tax  on  in- 
strumentality of  commerce  dis- 
tinguished, 8-534 
Privilege  of  fishing,  state  may  im- 
pose tax  for,  8-574 
Privilege  tax: 

Distinction  between  interstate 
and  internal  business  to  be 
observed  in  imposing,  8-544 
For  interstate  transportation 
of  sleeping-car  service  void, 
8-546 
'On  express  agents,  8-550 
On  express  companies,  8-543 
On   express   company   having 
terminus  only  in  state,  8- 
544 
On  ferries   for  receiving  and 
landing  freight  and  passen- 
gers, 8-549 
On   ferries,  when   authorized, 
8-549 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 
Privilege  tax  —  Cont'd. 

On  foreign  corporation  doing 

intrastate  business,  8-554 
On  foreign  corporations  hav- 
v  ing  office  within  state,  8-554 

On    foreign  corporations   not 

allowed,  8-554 
On  intrastate  telegraph  mes- 
sages allowed,  8-547 
On    railroad    and    steamboat 

agents,  8-549 
On  railroad  company  occupy- 
ing an  office,  8-550 
On  railroads,  state  may  im- 
pose, 8-542 
On  sleeping-car  companies,  8- 

545 
On   steamship  companies  for 
privilege      of      navigating, 
when  authorized,  8-548 
On   telegraph   and    telephone 

companies,  8-546 
On   telegraph    and    telephone 
companies   as  condition  of 
doing  business  in  state  un- 
authorized, 8-546 
On  telegraph  company  grad- 
uated  according   to   value, 
8-542 
On  telegraphs  and  telephones 
as  affected  by  Act  of  July 
24,  1866,  8-548 
On  telegraphs  and  telephones 
as  limited  by  value  of  prop- 
eVty,  8-547 
On      telephone      instruments 
valid,  8-547 
Professions,       occupations,       and 

trades,  power  to  tax,  8-560 
Property  awaiting  transportation, 

when  taxable,  8-568 
Properly    in    state    employed    in 
interstate  commerce,  state  may 
tax,  8-533 
Property     intended     for     export, 

power  of  state  to  tax,  8-569 
Property    in    transit,    extent    of 

power  to  tax,  8-568 
Property  tax  applicable  to  vessels 

registered  or  enrolled,  8-535 
Property  tax  on  goods  from  other 

states  or  abroad,  8-555 
Property  tax  upon  instrumentali- 
ties of  commerce,  8-583 
Proportion  between  capital  stock 
and  value  of   property   within 
state,  ascertainment  as  basis  of 
taxation,  8-541 
Proportioning  taxation   according 

to  mileage,  8-540 
Proportioning    taxation    of   gross 
receipts  to  number  of  miles.  8- 
538 
Proprietary  medicines,  license  tax 
may  be  imposed  on  sales  of,  by 
itinerant  vendors,  8-560 
Purchase  of  goods  for  export  from 

state  taxable,  8-569 
Railroad    and    steamboat   agents, 
privilege  tax  on.  8-549 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Railroad  companies,  state  may  im- 
pose privilege  taxes  on,  8-542 

Railroad1  companies,  state  may 
tax  independent  cab  service  of, 
8-643 

Railroad  companies,  taxation  of 
gross  receipts  according  to  unit 
rule,  8-640 

Railroads,  privilege  tax  on  com- 
pany conducting  an  office,  8-550 

Receipts  from  interstate  and  for- 
eign transportation,  power  of 
state  to  tax  in  gross,  8-536,  537, 
538 

Refrigerator  cars  passing  through 
state,  taxation  authorized,  8- 
535 

Registered  vessels,  where  taxable, 
8-535 

Rent  of  leased  railroad,  tax  on, 
invalid,  8-538 

Residence  upon  watercraft,  license 
tax  on,  8-574 

Resident  capital  used  in  commerce 
taxable,  8-570 

Retention  of  title  by  vendor  of 
goods  of  another  state,  effect  on 
validity  of  tax,  8-567 

Rivers,  license  tax  on  person  re- 
siding on  boats  on,  8-574 

Rolling  stock  of  railroads,  power 
of  state  to  tax,  8-534 

Rolling  stock  used  on  leased  road, 
8-535 

Sale  of  cigarettes  in  original  pack- 
age, license  tax  on,  invalid,  8- 
657 

Sale  of  coal  oil  and  products  in 
original  package,  license  tax  on, 
invalid,  8-557 

Bale  of  convict-made  goods,  tax  on, 
invalid,  8-572 

Sale  of  drugs  in  original  package, 
license  tax  on,  when  allowed, 
8-557 

Sale  of  farm  products  by  others 
than  producers,  ordinance  im- 
posing tax  on,  invalid,  8-559 

Sale  of  goods  in  original  package, 
absence  of  discrimination  does 
not  validate  tax,  8-556 

Sale  of  goods  in  original  package, 
license  tax  on,  not  allowed,  8- 
556 

Sale  of  goods  in  other  states  by 
merchandise  brokers,  power  of 
state  to  tax,  8-560 

Sale  of  goods  of  nonresident  prin- 
cipal by  drummers,  canvassers, 
and  sample  peddlers  not  subject 
to  tax,  8-502 

Sale  of  goods  of  other  states,  rul- 
ings upon  particular  statutes 
taxing.  8-560 

Sale  of  liquor  in  original  package, 
license  tax  on,  not  invalid,  8- 
556 

Sale  of  liquor  oft  board  vessels  in 
navigable  wnters.  license  laws 
not  applicable  to,  8-559 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Sale  of  patent  medicine  by  itin- 
erant vendors,  license  tax  may 
be  imposed  upon,  8-560 

Sale  of  Sunday  newspapers,  tax 
on,  valid,  8-561 

Sales  at  auction,  license  tax  on 
business  of  conducting,  valid,  8- 
559 

Sales  by  agent  on  commission  of 
goods  in  original  package  not 
taxable,   8-556 

Sales  by  drummers,  distinction  be- 
tween sales  to  merchants  and  to 
public  generally  does  not  vali- 
date ordinance  taxing,  8-562 

Sales  by  sample  for  nonresident 
principal,  absence  of  discrimina- 
tion in  favor  of  domestic  com- 
merce does  not  validate  tax,  8- 
566 

Sales  by  sample  for  nonresident 
principal,  rulings  upon  particu- 
lar statutes  and  ordinances  tax- 
ing, 8-563 

Sales  by  sample  of  goods  dis- 
tributed from  point  within  state 
not  subject  to  tax,  8-562 

Sales,  municipal  corporation  may 
impose  uniform  tax  on  all,  8- 
559 

Samples,  sales  of  goods  byv  not 
subject  to  tax,  8-562 

Separability  of  interstate  and  in- 
trastate receipts,  effect  on  valid- 
ity of  tax  on  gross  receipts,  8- 
539 

Shipping,  tax  imposed  on  money 
or  capital  invested  in,  valid,  8- 
536 

Sleeping  car  companies,  privilege 
taxes  on,  8-545 

Sleeping  car  companies,  privilege 
tax  for  interstate  transportation 
of,  void,  8-546 

Sleeping  car  companies,  taxation 
of  gross  receipts  according  to 
unit  rule,  8-540 

Sleeping  cars,  power  of  state  to 
tax,  8-535 

Stamp  tax  on  foreign  bills  of  ex- 
change valid,  8-573 

Stamp  tax  on  passenger  contracts 
invalid,  8-672 

State  capitation  tax  on  persons 
leaving  or  passing  through  state 
unauthorized,  8-551 

Steamship  companies,  municipal 
taxation  of,  8-549 

Steamship  companies,  when  privi- 
lege tax  on,  for  privilege  of 
navigating,  unauthorized,  8-548 

Steamship  company,  tax  on  gross 
receipts  of,  invalid,  8-538 

Stock  of  telegraph  companies, 
manner  of  ascertaining  tax  on, 
8-541 

Succession  taxes  valid.  8-573 

Tax  not  interfering  with    powers 
of  national  govern'r^nt.  8-534 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Telegrams,  privilege  tax  on,  as  af- 
fected by  Act  of  July  24,  1866, 
8-548 
Telegrams,  specific  tax  on  inter- 
state messages  not  allowed,  8- 
648 
Telegrams  within  state,  privilege 

tax  authorized  on,  8-647 
Telegraph     and     telephone    com- 
panies, license  tax  on  as  condi- 
tion of  doing  business  in  state, 
unauthorized,  8-546 
Telegraph   and   telephone  compa- 
nies, privilege  taxes  on,  8-546 
Telegraph   companies,  manner   of 
determining  tax  on  stock  of,  8- 
541 
Telegraph     companies,     privilege 
tax  on,  graduated  to  value  of 
property,  8-542 
Telegraph  companies,  taxation  of 
gross  receipts  according  to  unit 
rule,  8-541 
Telegraphs  and  telephones,  privi- 
lege tax  as  limited  by  value  of 
property,   may  be  imposed  on, 
8-547 
Telephone  instruments,  state  may 
•       impose  privilege  tax  on,  8-547 
Terminus  in  state,   privilege  tax 
on  express  company  for  having. 
8-544 
Title,  retention  of,  by  vendor  of 
goods  of  another  state,  effect  on 
validity  of  tax,  8-567 
Tolls   received   for   use  of  leased 

line,  8-539 
Trades,  professions,   and    occupa- 
tions, power  to  tax,  8-560 
Transit  duty,   power  of   state  to 

impose  on  carrier,  8-532 
Transit,  goods  in,  extent  of  power 

to  tax,  8-568 
Transportation    of    persons    and 
property,  power  of  state  to  tax, 
8-531 
Uniform   tax    by    municipal    cor- 
poration on  all  sales,  valid,  8- 
550 
Unit   rule,  taxation  of  gross  re- 
ceipts of  express  companies  ac- 
cording to,  8-540 
Unit  rule,   taxation   of  gross  re- 
ceipts of  oil  transportation  com- 
pany according  to,  8-540 
Unit   rule,   taxation   of  gross   re- 
ceipts of  railroad  companies  ac- 
cording to,  8-540 
Unit   rule,   taxation   of  gross  re- 
ceipts of  sleeping  car  companies 
according  to,  8-540 
Unit  rule,   taxation  of  gross   re- 
ceipts   of    telegraph    companies 
according  to,  8-541 
Use    of    locomotives,    cars,    etc., 
power  of  state  to  tax,  8-543       * 
Use  of  vehicle  on  public  streets, 
tax  valid  as  to  nonresidents,  8- 
672 


COMMERCE  —  Cont'd. 
'  Regulation  of  —  Cont'd. 

Taxation  by  state  —  Cont'd. 

Valuation  of  property  of  telegraph 
company  for  taxation,  8-541 

Vessels  employed  wholly  within 
state,  power  of  state  to  tax,  8- 
536 

Vessels  in  navigable  waters,  sales  * 
of  liquor  on  board,  not  subject 
to  license  laws,  8-559 

Vessels,  officers  and  crew  of,  not 
taxable  for  hospital  purposes, 
8-536 

Vessels  registered  or  enrolled  not 
exempt  from  property  tax,  8- 
535 

Vessels,  situs  for  taxation,  8-535 

Volume  of  business,  state  may  im- 
pose tax  proportioned  to,  8-533 

Wilson  Act,  effect  on  taxation  of 
sales  of  liquor  in  original  pack- 
age, 8-557 
What  constitutes  interstate  commerce: 

Accommodations  for  passengers  of 
different  races,  8-380 

Bills  of  lading,  change  of  local 
bills  en  route  for  foreign  bills, 
8-380 

Canvasser  for,  nonresident  corpo- 
ration, execution  of  bond  by,  8- 
386 

Citizens  of  other  states  and  manu- 
facturing companies,  transac- 
tions between,  8-387 

Commerce  carried  on  by  Congress, 
8-378 

Commercial  intercourse,  8-376 

Communications  between  servants 
of  railroad  company  not  inter- 
state commerce,  8-381 
v         Conditional  sales,  8-385 

Contract  for  erection  of  factory  to 
be  engaged  in  interstate  com- 
merce, not  interstate  commerce, 
8-384 

Definition,  8-397 

Delivery  in  another  state  as  af- 
fecting character  of,  8-384 

Discharging  passenger  from  ves- 
vel,  8-380 

Every  species  of  commercial  inter- 
course included,  8-376 

Fire  insurance,  8-524 

Foreign  corporation  furnishing 
and  adjusting  milling  ma- 
chinery engaged  in,  8-384 

Goods  supplied  from  warehouse 
within  state*  not  interstate  com- 
merce, 8-386 

Grain,  loading,  unloading,  and 
storing,  8-382 

Instrumentalities  of  commerce, 
8-378 

Insurance  not  commerce,  8-524 

Insurance  not  interstate  commerce, 
8-383 

Interruption  of  shipment,  nature 
of  commerce  not  affected  by,  8- 
380 

Lightering  goods  as  interstate 
commerce,  8-471 


764 


Volumft  IX. 


Commerce. 


NOTES  ON  THE  CONSTITUTION 


Commtxee* 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

What  constitutes  interstate  commerce 
—  Cont'd. 
Live-stock  exchange,   business  of, 
not  interstate  commerce,  8-383 
Live  stock,  handling  and  slaugh- 
tering, 8-382 
Loan  of  money,  8-387 
Local  bills  of  lading,  changed  en 

route  to  foreign  bills,  8-380 
Marine  insurance   not   commerce, 

8-524 
Means  and  appliances  necessarily 

employed,  8-377 
Moving  goods   from   platform   to 

freight  warehouse,  8-380 
Navigation,  8-377 
Original  package  as: 

Bottles     constitute     original 

packages,  8-427 
Bottles   packed   in   boxes,   8- 

427 
Bottles  shipped  separately,  8- 

428 
Cigarettes,    packages    of,    8- 

428 
Cigarettes,  packages  of,  con- 
tained in  boxes,  8-420  - 
Definition  of,  8-427 
Determination  as  to  what  con- 
stitutes, 8-426 
Flour,  bran,  etc.,  sacks  of,  8- 

429 
Intoxicating    liquors,    bottles 

packed  in  boxes,  8-427 
Oleomargarine,    what    consti- 
tutes original   package   of, 
8-428 
Question  of  fact,  8-427 
Size  as  affecting,  8-426,  427 
Suitability  for    retail   trade, 
ft-427 
Original    packages,     delivery    by 

agent  after  breaking,  8-385 
Original  packages,  sales  in,  8-386 
Passage  over  soil  of  another  state 
when  not  interstate  commerce, 
8-379 
Press  dispatch  business,  8-387 
Purchase  and  sale  of  commodities, 

8-376 
Railroad  crossing  state  line,  fc-379 
Railroad  or  vessel  forming  link  on 

through  route,  8-379 
Retailing  liquors  on  boat  while  at 
landing     not     interstate     com- 
merce, 8-387 
Sale   by    foreign    corporation,    8- 

384 
Sale  by  telegraphic  order,  8-385 
Sale,     delivery     by     agent     after 

breaking  bulk,  8-385 
Sale  in  one  state  for  delivery  in 

another,  8-384 
Sale    of    goods    after    arrival    in 

state,  8-386 
Sale  of  goods  in  another  state,  8- 

384 
Sales  in  original  packages,  8-386 
Sales  through   ncronts.  8-386 
Shipments  C.  O.  D.,  8-385 
Shipments  on  commission,  8-385 


COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

What  constitutes  interstate  commerce 
—  Cont'd. 

Shipment  to  forwarding  agents 
within  state,  8-380 

Solicitation  or  giving  of  orders 
upon  dealer  outside  of  state,  8- 
384 

Telegrams  between  points  of  the 
same  state  transmitted  through 
adjoining  state,  8-383 

Telegraph  and  telephone,  com- 
munication by,  8-381 

Transactions  between  manufactur- 
ing companies  and  citizens  of 
other  states,  8-383 

Transactions  wholly  within  state 
not  interstate  commerce,  8-376 

Transportation  between  points 
within  a  state  passing  through 
adjoining  state,  8-379 

Transportation  of  persons  and 
properly,   8-377 

Vessels,  when  engaged  in  domestic 
commerce,  8-471 

Vessels,    when    engaged    in    inter- 
state commerce,  8-405 
What  constitutes  regulation,  8-413 
When  commerce  becomes  interstate: 

Actual  delivery  to  common  carrier 
as  commencement  of  interstate 
commerce,  8-423 

Character  of  commodity  does  not 
determine  commencement  of, 
8-423 

Commencement  of  transportation, 
commerce  becomes  interstate 
upon,  8-422 

Export,  fact  that  goods  were 
manufactured  for  does  not  con- 
stitute interstate  commerce,  8- 
424 

Export,  goods  intended  for  but 
not  in  course  of  transportation 
not  interstate  commerce,  8- 
423 

Goods  placed  on  vessel  plying  en- 
tirely within  state,  8-423 

Intention  of  owner  as  to  disposi- 
tion of  property  as  affecting 
nature  of  commerce,  8-423 

Placing  of  logs  in  streams  for  pur- 
pose of  preservation  does  not 
constitute  them  interstate  com- 
merce, 8-423 

Property  which  has  lawfully  com- 
menced to  move  is  subject  to 
regulation  as  interstate  com- 
merce, 8-423 

Purchase  of  property  for  exporta- 

^  tion  does  not  constitute  it  in- 
terstate commerce,  8^424 

Shipping   or   entry   with   common 
carrier,  8-422 
When    commerce   ceases    to   be    inter- 
state: 

Arrival  at  place  of  destination,  in- 
terstate character  does  not  cease 
immediately  upon,  8-425 

Breaking  of  original   package: 
Drawing  of  huncrs  of  barrels, 
when  not,  8-429 
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COMMERCE  —  Cont'd. 
Regulation  of  —  Cont'd. 

When  commerce  ceases  to  be  interstate 
—  Cont'd. 
Breaking  of   original   package  — 
Cont'd. 
Opening  bottles  on  premises, 

8-429 
Removal  of  lid  from  tub  of 
oleomargarine,  8-429 
Breaking  up  for  retail  trade,  8- 

425 
Change  of  form   as  affecting,  8- 

426 
Duration  of  interstate  character, 

8-424 
Intent  to  break  up  package  and 
sell   as   affecting  character,    8- 
426 
Mingling  with   property  of  state 

terminates,  8-425 
Offering  for  sale  at  destination,  8- 

425 
Sale  by  importer,  8-425 
Temporary    detention    in    transit, 
interstate  character  is  not  ter- 
minated by,  8-425 
Subjects  of,  power  of  Congress  to  declare, 

8-397 
What  included  in  term,  8-271 
With  foreign  nations: 
Definition,  8-376,  377 

COMMERCIAL.  AGENT: 

United  States  marshal  may  act  as,  for  for- 
eign government,  8-712 

COMMISSION: 

See  Offices  and  Officers;  Saixb. 
Executive  commission  to  senator  not  con- 
clusive as  to  election,  8-324 

COMMISSIONER   OF   PATENTS: 

See  Copyrights  and  Patents. 

COMMISSIONER  OF  PENSIONS: 

See  Offices  and  Officers. 

COMMISSIONERS : 

See  Offices  and  Officers. 

Review  of  findings  of,  by  courts,  9-64 

COMMISSION   MERCHANTS: 

Sales  by,  as  interstate  commerce,  8-385 
COMMON  CARRIERS: 

Interstate  commerce,  delivery  to  common 
carrier  as  commencement  of,  8-422,  423 

Interstate  commerce  regulations  as  affect- 
ing, 8-406 

Persons  engaged  in  telephone  business  are, 
8-382 

COMMON  LAW: 

As  an  aid  of  construction  andr  interpreta- 
tion of  Constitution,  8-268 

Assignment  for  benefit  of  creditors  under, 
validity  of,  8-698 

Blackstone's  Commentaries,  as  exposition 
of,  8-268 

Concurrent  remedy  at  common  law  in  mari- 
time matters  as  affecting  admiralty  juris- 
diction, 9-87 

Copyright  not  patented  on,  8-618 

Criminal  prosecutions,   provision  that  ac- 


COMMON  IiAW  —  Cont'd. 

cused  in  shall  be  informed  of  nature  of 
accusation  an  affirmation  of  principles 
of  common  law,  9-330 

Decision  of  state  court  as  to  what  is,  effect 
of,  9-451 

Defense  at  common  law,  federal  jurisdiction 
as  to,  9-108 

Due  process  of  law  an  affirmation  of  prin- 
ciples of,  9-289 

Equity  and  admiralty  jurisprudence  dis- 
tinguished *  om  common  law  in  provision 
for  jury  trial,  9-337 

Existence  and  authority  of,  8-268 

Jeopardy,  prohibitions  of  common  law  as 
to,  adopted  by  Constitution,  9-267 

Jurisdiction  of  federal  courts  under,  9-107 

Jury  to  be  composed  of  number  fixed  by 
common  law,  9-328 

Jury  trial  in  actions  of  common  law,  effect 
of  constitutional  provision  as  to,  see 
Jury  and  Jury  Trial. 

Jury-trial  provision  does  not  make  com- 
mon law  part  of  national  jurisprudence, 
9-338 

Re-examination  of  facts  after  jury  trial, 
common-law  rules  govern,  9-348 

Regulation  of  commerce,  application  of 
principles  of  in,  8-374 

Self-incriminating  evidence,  constitutional 
provision  against,  an  affirmation  of  com- 
mon-law principles,  9-277 

United  States,  common  law  does  not  exist 
in,  9-212 

COMMUNITY  PROPERTY: 

Due  process  of  law  clause  as  affecting  par- 
ties  interested    in   community .  property, 

Regulation  of  rights  of,  in  Louisiana  under 
statute  providing  for,  valid,  9-180 

COMMUTATION  OF  SENTENCE: 

See  Pardon. 

COMPACT: 

See  States. 

Definition  of,  8-268,  905 

COMPENSATION : 

See  Eminent  Domain. 

Duty  to  make,  for  injury  to  property  rights 
by  removal  of  obstruction  in  navigable 
waters,  8-412 

Interstate  commerce,  regulation  of,  subject 
to  constitutional  requirement  as  to  pay- 
ment of  just  compensation,  8-397 

COMPETITION: 

Congress  may  require  freedom  of,  8-399 

COMPLAINT: 

Constitutionality  of  statute  regulating,  8- 
745 

Extradition  of  fugitive  upon  sworn  com- 
plaint, 9-187 

COMPOSITION: 

See  Bankruptcy. 

COMPTROLLER  OF  CURRENCY: 

Appointments  by,  see  Offices  and  Offi- 
cers. 

CONCEALED  WEAPONS: 

Statute  prohibiting  carrying  of,  constitu- 
tional, 9-248 
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CONDEMNATION: 

See  Eminent  Domain. 

Due  process  of  law  as  affecting  condemna- 
tion proceeding,  see  Dm  Pbooess  or 
Law. 

CONDITIONAL.  SALES: 

See  Sales. 

CONFEDERATE  NOTES: 

Enforcement  of  contracts  with  reference 
to,  8-859 

CONFEDERATE  STATES: 

Bills  of  credit,  issuance  of  Confederate 
money  as  issuance  of,  see  Bills  or 
Credit. 

Bonds  of  Confederate  government,  contract 
for  purchase  of,  not  enforceable,  9-630 

Confederate  coupon  bonds,  contract  for  pur- 
chase of,  not  enforceable,  £-636 

Confederate  notes,  contract  for  payment  of, 
enforceable,  9-237 

Contracts  between  citizens  of,  prohibition 
against  impairment  of,  8-763 

Enforcement  of  contract  for  payment  of 
Confederate  notes,  8-859;  9-237 

Expulsion  of  senators  from,  8-329 

Laws  passed  by,  as  affecting  obligation  of 
contracts,  8-863 

Ordinance  of  secession,  validity  of,  9-235 

Purchase  of  property  captured  from  Con- 
federate government,  9-205 

Rebellion,  contract  made  in  aid  of,  void.  9- 
237 

Status  of  adherents  with  respect  to  treason, 
9-138 

Statutes  of,  see  Statutes. 

CONFEDERATE  STATUTES: 

Acts  of  state  governments  during  rebellion, 
validity  of,  see  Statutes. 

CONFESSION: 

Treason,  confession  as  evidence  of,  SHI 39 

CONFESSION  OF  JUDGMENT: 

See  Judgments. 
CONFIRMATION : 
See  Offices  and  Officers. 

CONFISCATION: 

Enemy  property,  confiscation  of,  see  War. 
Compensation  not  required  for  confiscation 
of  property  of  public  enemy,  9-316 

CONGRESS: 

Absence  of  ruling  on  motion,  legislature 
may  determine  effect  of,  9-68 

Acquisition  of  territory,  authority  of  Con- 
gress as  to,  9-193 

Action  by  as  to  subjects  of  interstate  com- 
merce, effect  upon  powers  of  state,  8-394 

Admission  of  new  states,  power  of  Congress 
as  to,  9-193 

Admission  of  new  states,  power  to  prescribe 
conditions  upon,  9-194 

Affirmative  grants  of  power,  power  of  Con- 
gress to  legislate  under.  9-632 

Agreements  between  states,  how  consent  of 
Congress  to,  indicated.  8-899 

Agreements  or  compacts  between  states, 
content  of  Congress  to,  8-899 

7i7 


CONGRESS  —  Cont'd. 

Amnesty  acts,  power  of  Congress  to  pass. 
9-16 

Appeals,   Congress  may  give  retrospective 
effect  to,  9-69 

Attorneys,  Congress  cannot  prescribe  quali- 
fications for  admission,  9-69 

Authority  over  territory  freed  from  foreign 
country,  9-31 

Authority  to  release  members  from  arrest, 
8-332 

Bankruptcy,  powers  of  as  to,  see  Bank- 
ruptcy. 

Bills  of  credit,  power  to  emit,  8-717 

Commercial  power  as  affecting  legislation 
over  maritime  law,  9-94 

Compelling  attendance  of  absent  members, 
8-325 

Compensation  of  members,  from  what  time, 
fr-335 

Conditions  on  use  of  public  lands,  power  of 
Congress  to  impose,  9-202,  203 

Conditions  to  recovery  against  government, 
extent  of  power  of  Congress  to  fix,  9-69 

Conditions  upon  admission  of  new  state, 
power  of  Congress  to  prescribe,  9-194 

Consent  of,  to  agreements  or  compacts  be- 
tween states,  8-899 

Control  over  public  lands,  9-201 

Conveyance  of  public  lands,  power  of  Con- 
gress to  regulate,  9-202 

Courts,  duty  of  Congress  to  establish,  man- 
datory, 8-58 

Courts  for  District  of  Columbia,  power  to 
'  establish,  9-59 

Creation  of  new  state,  Congress  has  no 
power  as  to,  9-193 

Debates  of  as  guide  to  interpretation,  8-270 

Delegation  of  authority,  as  to  regulations 
respecting  mining  claims,  8-264 

Delegation  of  legislative  powers  to  other 
tribunals  unconstitutional,  8-290 

Disposition  of  public  lands,  power  of  Con- 
gress as  to,  fr-201 

Disqualification  of  persons  engaged  in  re- 
bellion, 9-627 

District  of  Columbia,  power  of  Congress  as 
to,  see  District  of  Columbia. 

Domestic  relations,  Congress  cannot  legis- 
late as  to,  9-635 

Eligibility  of  members,  9-627 

Enforcement  of  Fifteenth  Amendment, 
power  as  to,  9-640 

Exclusive  power  of  Congress  over  public 
lands,  9-201 

Exclusive  power  to  regulate  slavery,  9-190 

Excuse  for  nonattendance  in  compliance 
with  order,  8-325 

Executions,  Congress  may  authorize  issue 
on  judgments,  9-69 

Executive  and  administrative  officers,  Con- 
gress cannot  impose  judicial  functions 
on,  9-70 

Fifteenth  Amendment,  power  of  Congress 
to  enforce,  9-640 

Forms  of  proceedings,  Congress  may  regu- 
late, 9-68 

Fourteenth  Amendment,  power  of  Congress 
to  enforce,  9-631 

Funds  of  United  States  subject  to  control 
of,  8-709 

Habeas  corpus,  powers  as  to,  see  Habeas 
Cojtpus. 
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CONGRESS  —  Cont'd. 
Incompatible  offices: 

Acceptance  of  office  after  taking  seat, 

8-335 
Effect  of  acceptance  of,  8-335 
Holding  state  office  after  election  but 

before  taking  seat,  8-335 
Member  may  hold  office  before  taking 

oath  of  office  in  Congress,  8-335 
Nomination    and    confirmation   of   in- 
eligible person  not  effective  after  in- 
compatibility ceases,  8-334 
Office  not  in  fact  existing,  8-335 
Office  of  brigadier-general  in  volunteer 

forces  incompatible,  8-336 
Office  of  colonel  of  volunteers  incom- 
patible, 8-336 
Office  of  major  of  militia  incompatible, 

8-335 
Resignation    does   not   render   senator 
eligible  to  office  created  during  term, 
8-334 
Resignation  of  member  before  assum- 
ing duties,  8-334 
Resignation  of  member-elect  from  office 
virtually  abolished  not  essential,  8- 
335 
What  constitutes   incompatibility,   8- 
335 
Indictment  or  presentment,  Congress  can- 
not limit  constitutional  right  to,  9-257 
Interstate  commerce  commission,  Congress 
may  prescribe  effect  to  be  given  to  find- 
ings of,  9-68 
Interstate  commerce,  powers  as  to,  see  Com- 
merce. 
Interstate  extradition,  necessity  of  legisla- 
tion by  Congress  in  aid  of,  9-186 
Investigation     of     affairs    of     government 

debtor,  Congress  cannot  authorize,  9-69 
Joint    resolution    prohibiting    payment  of 

claim,  9-629 
Judicial  functions  cannot  be  exercised  by, 

9-67 
Jury  trial  in  actions  of  common  law,  Con- 
gress cannot  abrogate  constitutional  pro- 
vision for,  9-337 
Letters  of  marque  and  reprisal,  power  to 

issue,  8-713 
Limitation  on  legislative  power  of,  8-286 
Local   affairs,   Congress   has   no   power  to 

legislate  on,  9-635 
Maritime  law,  power  of  Congress  to  legis- 
late over,  9-93 
Maritime  law,  power  to  legislate  over,  as 

affected  by  commercial  power,  9-94 
Naturalization,  power  of  as  to,  see  Natu- 
ralization. 
Naturalization,  powers  as  to,  8-579 
Negroes,  denial  of  admission  of,  to  privi- 
leges of  public  places,  Congress  cannot 
prohibit,  9-381 
Newly-admitted  state,  when  representation 

of  in  Congress  begins,  9-199 
Nonaction  by  as  to  subjects  of  interstate 
commerce,   effect  upon   powers  of  state, 
8-395 
Offenses  on  the  high  seas,  power  of  Con- 
gress as  to.  8-400 
Pardoning  power  of  President,  control  of, 

9-15 
Patents   for   public   lands,   power   of   Con- 
gress as  to  issuance  of,  9-202 


CONGRESS  —  Cont'd. 
Payment  of  claim,  effect  of  joint  resolu- 
tion prohibiting,  9-629 
Peonage,  Congress  has  power  to  prohibit, 

9-381 
Police  system,  Thirteenth  Amendment  does 
not  authorize  establishment  of,  by  Con- 
gress, 9-381 
Powers  conferred  by  Constitution  not  af- 
fected by  delay  in  exercise,  8-265 
Powers  of: 

Aliens,  admission  and  exclusion  of,  8- 

680 
Armies,  power  to  raise  and  support, 

8-681 
As  to  elections: 

Conduct  of  congressional  elections, 

8-319 
Interference  at  state  election,  8- 

320  <- 

Power  limited  to  federal  elections, 

8-320 
Protection  of  elections,  8-319 
Punishment  for  violation  of  duty 

by  state  officers,  8-319 
Relation    of    state    and    congres- 
sional, powers,  8-320 
Supervisors,    appointment   of,   8- 

319 
To  protect  from  race  discrimina- 
tion, 8-320 
Battlefields,  preservation  of,  8-864 
Bond,  Congress  may  require  as  condi- 
tion precedent  to  engaging  in  busi- 
ness of  distilling,  8-679 
Census  statistics,  power  to  gather,  8- 

685 
Chinese,  exclusion  of,  8-680 
Civil  rights,  protection  of,  8-684 
Civil  service  statutes,  8-686 
Collection  of  taxes,  power  of  Congress 
to  employ  officers  and  agents  for,  8- 
679 
Commerce,  regulation  of,  8-680 
Compensation  of  pension  agent,  regu- 
lation of,  8-681 
Condemnation  of  land  for  public  use, 

8-685 
Contracts   of   seamen,   power   of  Con- 
gress to  regulate,  8-681 
Corporations,  creation  of,  8-684 
Courts,  distribution  of  judicial  power 

in,  8-682 
Crimes,  punishment  of,  8-683 
•  Delegation  of: 

Creation    of    territorial     legisla- 
tures, 8-290 
Enabling   people    of    territory  to 
provide  for  transfer   of  causes 
on  admission  as  a  state,  8-295 
Extent  to  which  powers  may  be 
delegated  to  administrative  of- 
ficers, 8-290 
Interstate   commerce   commission, 

8-290 
Legislative  powers,  8-290 
Official    regulations    making   acts 

criminal,  8-291 
Powers  other  than  legislative,  8- 

290 
Regulations  for  enrolling  militia, 
8-296 
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CONGRESS  —  Cont'd. 
Powers  of  —  Cont'd. 

Delegation  of  —  Cont'd. 

Regulations  for  protection  of  tim- 
ber on  public  lands,  8-204 
Regulations  prohibiting  importa- 
tion of  spirits  into  Alaska,  8- 
292 
Regulations   to   protect   improve- 
ments in  navigable  waters,  8- 
293 
Subjects  delegated  by  Acts  of  Con- 
gress, 8-291 
'  To  determine  whether  bridge  ob- 

structs navigation,  8-293 
To  establish  uniform  standards  of 

quality  of  imports,  8-292 
To  find  facts  to  determine  opera- 
tion  of   tariff   reciprocity   pro- 
visions, 8-291 
To  prescribe  limits  of  discharge 
of   refuse  on   tidal   waters,   8- 
295 
To  prescribe  marks  on  packages 
of  oleomargarine,  8-295 
Departments,    authorizing  making   of 

regulations  by  heads  of,  8-684 
Discretion  as  to  means  employed  for 

enforcement  of,  8-675 
Distiller,  power  of  Congress  to  require 

bond  of,  8-679 
Distilling   and    rectifying,    regulation 
of,  as  exercise  of  taxing  power,  8- 
679 
Elections,  relation  of  state  and  con- 
gressional powers,  8-320 
Embezzlement  of  pension  by  guardian, 

prohibition  of,  8-681 
Eminent  domain,  exercise  of  right  of, 

8-685 
Encouragement  of  patriotism,  8-684 
Enforcement  of  powers,  discretion  as 

to  means  employed  for,  8-675 
Enumerated     objects,     limitation     of 

power  to,  8-675 
Executions,    power     to    authorize    is- 
suance of,  on  judgments,  8-682 
Fraudulent    conveyances,    prohibition 

against,  8-685 
General  grant  of  power  to,  8-675 
General  powers  as  to  taxation,  8-679 
Heads    of    departments,    authorizing 

making  of  regulations  by,  8-684 
Implied   power  to  define  and  punish 

crimes,  8-683 
Incorporation   of   national   banks,   8- 

677 
Interest  on  loans  by  national  banks, 

8-677 
Issuance  of  executions,  power  to  au- 
thorize on  judgments,  8-682 
Judicial  power,  distribution  of,  8-682 
Legal  tender  treasury  notes,  power  to 

issue,  8-678 
Legislative  powers,  8-675 
Limitation  of  power  to  enumerated  ob- 
jects, 8-675 
Loans  by  national  banks,  power  to  fix 

interest  on,  8-677 
Means     consistent     with     letter    and 
spirit   of    Constitution   to   be    em- 
ployed, 8-677 

9F.S.A,— .4ft 


CONGRESS  —  Cont'd. 
Powers  of  —  Cont'd. 

Means   employed    for    enforcement   of 
powers  to  be  adapted  to  the  end  to 
be  accomplished,  8-676 
National  banks,  incorporation  of,  8- 

677 
Navy,  power  to  provide  and  maintain, 

8-682 
"Necessary  and  proper"  laws,  what 

are,  8-675,  676 
Necessity   of   relation   between  means 

and  end,  8-676 
Officers  and  agents,  Congress  may  em- 
ploy for  collection  of  taxes,  8-679 
Overloading        vessels,        prohibition 

against,  8-685 
Patriotism,  encouragement  of,  8-684 
Pension,  prohibition  against  embezzle- 
ment of  by  guardian,  8-681 
Pension   statutes,   regulation  of  com- 
pensation of  agents  by,  8-681 
Political  funds,  prohibition  against  co- 
operation in  raising,  8-686 
Post  offices  and  post  roads,  establish- 
ment of,  8-681 
Protection  of  civil  rights,  8-684 
Punishment  of  crimes,  8-683 
Purchase  of  land  for  taxes,  8-680 
Raising  and  supporting  armies,  8-681 
Recovery  of  illegal  tax,  power  to  deny 

jurisdiction  to  state  of,  8-686 
Rectifying    and    distilling,    regulation 
of  as  exercise  of  taxing  power,  8- 
679 
Regulation  of  commerce,  what  included 

in  power,  8-680 
Scope  of  discretion  which  may  be  ex- 
ercised, 8-675 
Seamen,  regulation  Oa  contracts  of,  8- 

681 
State  jurisdiction  for  recovery  of  il- 
legal tax,  power  to  deny,  8-686 
Taxation,  what  included  under  power 

of,  8-679 
Taxes,  purchase  of  land  for,  8-680 
To  enact  retrospective  statutes,  8-296 
"To  lay  and  collect  taxes,  duties,  im- 
posts," 8-679 
To  pass  retrospective  statutes,  8-296 
Treasury  notes,  power  to  issue,  8-678 
Vessels,  prohibition   against  overload- 
ing, 8-685 
Power  to  borrow  money,  8-362 
Presidential  electors,  authority  of  Congress 

as  to  choosing,  9-5 
Privilege  of  members: 

Attendance    as   witnesses   in   criminal 
prosecutions  may   be  compelled,  9- 
334 
Continuance   of   pending  cause  not  a 

matter  of  privilege.  8-332 
From  arrest: 

Authority  of   Congress  to   release 

from  arrest,  8-332 
Duration  of  privilege,  8-332 
On  indictment  in  state  court,  8- 

332 
Privilege    from    includes    judicial 

and  mesne  process,  8-331 
Privilege   liberallv    construed,    8- 
331 
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CONGRESS  —  ConVd. 

Privilege  of  members  —  Cont'd. 
From  arrest  —  VonVd. 

Process    unaccompanied   with    ar- 
rest, 3-332 
Security  to  keep  the  peace  may  be 

required,  8-331 
Service    of    subpoena    in    criminal 

case,  8-332 
Territorial    delegates   entitled    to 

privilege,  8-331 
Waiver  of  privilege,  8-332 
Of  speech  or  debate,  8-333 
Process,  Congress  may  authorize  service  of, 

in  or  out  of  district,  D-68 
Process,  Congress  may  confer  power  upon 

courts  to  alter  or  add  to,  9-68 
Public  land,  power  of  Congress  to  impose 

conditions  on  U9e  of,  9-202,  203 
Punishment  by  Congress  for  breach  of  mem- 
bers' privilege  not  bar  to  criminal  prose- 
.  cution  for  assault  and  battery  in  com- 
mitting breach,  9-265 
Read  judication     of     adjudicated     matters, 

Congress  cannot  compel,  9-68 
Recovery    against    government,    extent    of 

power  of  Congress  to  fix,  9-69 
Republican  form  of  government,  power  to 

protect  in  states,  see  States. 
Retrospective    effect   of   appeals,    Congress 

may  provide  for,  9-69 
Rights  or  immunities  guaranteed  by  Consti- 
tution, power  of  Congress  to  protect,  9- 
632 
Rules  of: 

Ascertainment  of  presence  of  majority, 

8-326 
Congress  may  prescribe,  8-326 
Contempt,  power  to  punish  for,  8-328 
Punishment  for  disorderly  behavior,  8- 

329 
Specifying  object  of  proceedings  under, 

8-327 
Statute,  rule  may  1  e  in  form  of,  8-327. 
Rules  of  decision  cannot  be  prescribed  by, 
v       9-67 
Rules  of  evidence,  Congress  may  prescribe, 

9-68 
Service  of  process  in  or  out  of  district,  Con- 
gress may  authorize,  9-68 
Slave  legislation,  power  of  Congress  as  to, 

9-189 
Slavery,  power  of  Congress  to  prohibit,  9- 

381* 
State    and    municipal    elections,    Congres3 

cannot  control,  9-641 
State  courts,  power  of  Congress  to  confer 

federal  jurisdiction  on,  9-109 
State  officers   engaging   in   rebellion   ineli- 
gible to,  9-627 
States,  concurrent  action   of  not  essential 

to  exercise  of  right,  8-375 
States,    congressional    enforcement   of   Fif- 
teenth    Amendment    must    be    directed 
against,  9-640 
States,  power  of  Congress  to  enforce  Four- 
teenth Amendment  against,  9-631 
Territories,    power    of    Congress    over,    see 

Territories. 
Territory  admitted  as  state,  jurisdiction  of 

Con«rocs  over,  fi— 190 
Territory,    authority    of    Congress    to    ac- 
quire," 9-193 


CONGRESS  —  ConVd. 

Territory  freed  from  foreign  country,  au- 
thority of  Congress  over,  9-31 

Thirteenth  Amendment  does  not  authorise 
establishment  of  police  system  by  Con- 
gress, 9-381 

Treason,  powers  as  to,  9-133 

Vacancy  created  by  acceptance  of  incom- 
patible office,  8-335 

When  representation  of  newly-admitted 
state  in  Congress  begins,  9-199 

Witnesses,  right  to  compel  attendance  of, 
8-327 

Witnesses,  right  to  examine,  8-327 

CONNECTING  CARRIERS: 
State  regulation  of  as  affecting  interstate 
commerce,  see  Cmmjebcs. 

CONSCRIPTION: 

See  Army. 

CONSENT  JUDGMENTS: 

See  Judgments. 

CONSEQUENTIAL  DAMAGES: 

See  Eminent  Domain. 

CONSIDERATION  t 

Immoral  consideration  for  contract,  suffi- 
ciency of,  8-762 
Sufficiency  to  support  contract,  8-761,  762 

CONSOLIDATION  OP  CORPORATIONS 

See  Corporations. 

CONSPIRACY: 

Conviction  of  conspiracy  to  commit  offense 
not  bar  to  indictment  for  actual  commis- 
sion, 9-269 

Destruction  of  vessel,  power  of  Oongresi 
to  punish,  8-400 

Equal  protection  of  law,  power  of  Oongresi 
to  punish  conspiracy  to  deprive  of,  9- 
632 

Witnesses,  conspiracy  to  prevent  appear- 
ance of,  9-631 

CONSTITUTION: 

See  Amendments. 

Alaska  within  provisions  of,  under  treaty 
of  cession,  8-278 

Amendments,  approval  of  President  to,  not 
essential,  9-217 

Amendments  of  corporation  charter  by 
constitutional  provision,  8-795 

Amendments  to  Federal  Constitution  the 
supreme  law  of  the  land,  9-220 

Analogy  to  state  constitution,  8-274 

Application  of  Federal  Constitution  to  ter- 
ritories, 9-206,  207 

Autonomy  of  states  preserved  by,  8-288 

Control  over  departments  of  government,  8- 
286 

Control  over  states,  8-286 

Convention  for  territorial  constitution,  val- 
idity of  statute  calling.  9-211 

Cuba  not  within  operation  of,  8-878 

Dntes  of  ratification  bv  several  states,  9- 
240 

District  of  Columbia,  application  of  provi- 
sions of  Constitution  to,  see  Dinner  of 
Columbia. 

Effect  of  existing  statute.  8-275 

Impairment  of  obligation   of  contracts  by 
constitutional     provisions,    see     Impah- 
ment  of  Obligation  of  Contracts. 
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CON STITIJTION  —  ConVa. 

Implied  powers  granted  to  United  States, 
by,  9-357 

Necessity  and  effect  of  written  constitu- 
tion, 8-269 

Operation  limited  to  states,  8-278 

Operation  not  coextensive  with  federal 
jurisdiction,  8-278 

Operation  not  extraterritorial,  8-277 

Operation  of,  on  annexed  territory  before 
incorporation  into  United  States,  8- 
279 

Organic  law  of  territory  as  constitution,  9- 
211 

People's  power  limited  by,  9-215 

Police  power,  limitations  placed  on  exercise 
of,  8-393 

Police  power  of  states,  exercise  of,  must  be 
subject  to  Federal  Constitution,  9-220 

Porto  Rico  not  subject  to  revenue  clauses 
of,  8-280 

Powers  not  delegated  by  Constitution  re- 
served to  states,  9-356 

Powers  of  United  States  derived  from,  9- 
357 

President's  approval  not  essential  to 
amendments  to,  9-217 

Provisions  affecting  obligation  of  contracts, 
see  Impairment  of  Obligation  op  Con- 
tracts. 

Ratification,  manner  of,  8-273 

Ratification  of,  8-274,  9-240 

Reserved  powers  of  states  under,  9-356 

Source  of,  8-273 

State  constitution  not  a  contract,  8-770 

State  constitutions,  effect  of  provisions  as> 
to  election  of  senators  and  representa- 
tives, 8-317 

State  laws,  supremacy  of  Federal  Constitu- 
tion over,  9-219 

Statutes  adopted  by  foreign  state  before 
admission  not  affected  by,  8-275 

Supremacy  of  Federal  Constitution  over 
state  laws,  9-219 

Supreme  control,  8-286 

Supreme  law  of  the  land,  amendments  to 
Federal  Constitution  are,  9-220 

Supreme  law  of  the  land,  Federal  Constitu- 
tion is,  9-219 

Territories,  application  of  Federal  Con- 
stitution to,  9-206,  207 

Time  of  going  into  effect,  8-273;  9-240 

Union  created  by,  binding  upon  state,  8- 
276 

Union  created  by,  indestructible,  8-288 

"United  States/*  meaning  of  term  in  de- 
termining application  of  statute,  8-280 

CONSTITUTION Ali  CONVENTION: 

Selection  of,  8-274 

CONSTRUCTION    AND    INTERPRETA- 
TION: 

Amendment  controlling  in  case  of  conflict, 
8-255 

Amendments,  consideration  to  be  given  to 
conditions  existing  at  time  of  adoption, 
8-270 

Amendments  to  be  construed  in  light  of  ex- 
isting conditions,  8-267 

Common  law  as  affecting,  8-268 

Construction  to  avoid  conflict  between 
amendment  and  original,  8-255 


CONSTRUCTION    AND    INTERPRETA- 
TION —  ConVd. 
Contemporaneous  and  subsequent  construc- 
tion: 
Contemporary  interpretation  to  be  con- 
sidered, 8-262 
Practice  of  prosecution  by  criminal 
information,  8-265 
Contemporary  legislation  as  determin- 
ing, 8-264 
Extent    to    which    practical    construc- 
tion employed,  8-266 
"  Federalist "  as  aid   in   construction, 

8-265 
Inconsistent   practice  not   controlling, 
8-266 
Contemporaneous  construction,  effect  to  be 

given  to,  8-261 
Debates    in    convention    and    Congress    as 

affecting,  8-270 
Exception  not  implied,  8-262 
Exceptions,  effect  of,  8-262 
Existing  laws  as  affecting  construction  of 

amendments,  8-267 
Existing  laws  as  affecting  construction  of 

Constitution,  8-267 
General  rules  of  interpretation: 

Adaptation  to  new  conditions,  8-271 
As  affected  by  nature  of  power  and 

nature  of  subject,  8-253 
As  a  whole,  8-253 
As  one  instrument,  8-253 
As  statutes  and  other  instruments,  8- 

252 
By  reference  to  sources  of  judicial  in- 
formation, 8-253 
Construction  to  defeat  object  of  grant 

not  allowed,  8-255 
Construction  to  favor  obvious  ends,  8- 

254  / 

Contemporaneous  and  subsequent  prac- 
tical construction,  when  allowed,  8- 
260 
Doubtful  construction  not  allowed,  8- 

253 
Effect  to  be  given  to  contemporaneous 
and   subsequent   practical    construc- 
tion, 8-262 
Import  of  terms  to  be  followed,  8-253 
Intent  to  be  followed,  8-253 
Judicial  construction  to  be  considered, 

8-271 
Mischief  to  be  remedied,  8-270 
Nature     and     object     of     particular 
powers,   etc.,   to   be   considered,   8- 
260 
Not  restricted  by  purpose  of  its  adop- 
tion, 8-254 
Objects  and  purposes  to  be  considered, 

8-253 
Practical  construction  required,  8-257 
Reasonable  interpretation  required,  8- 

253 
Rule  stated  by  "  Federalist,"  8-253 
Spirit  of  instrument  to  be  followed,  8- 

263 
To  meet  new  conditions,  8-271 
Words  and  phrases  s 

Affirmative  and  negative  words,  8- 

262 
As  words  of  general  import,  8-259 
By  comparison  with  words  in  con- 
text, 8-259 
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CONSTRUCTION    AND    INTERPRETA- 
TION —  Cont'd. 
General  rules  of  interpretation  —  Cont'd. 
Words    and    phrases  —  ConVd. 

Collateral  aids,  when  inadmissible, 

8-260 
Common  law  in  aid  of  construc- 
tion of,  8-268 
Construed    according   to   common 

meaning,  8-259 
Construed  in  natural  and  obvious 

sense,  8-259 
Contemporaneous   and    subsequent 
practical  construction,  when  in- 
admissible, 8-260 
Effect  to  be  given  to  all  words,  8- 

258 
In  sense  employed  at  time  of  adop- 
tion of  Constitution,  8-260 
In    sense    in    which   employed   at 
common    law    and    at    time    of 
adoption  of  Constitution,  8-259 
In  sense  to  give  effect  to  purposes 

intended,  8-260 
Liberal    construction    favored,    8- 

260 
Obvious  meaning  of  words  of  con- 
trol, 8-258 
Transposition  of  words  and  sen- 
tences not  favored,  8-261 
When     departure     from     obvious 
meaning  justified,  8-259 
Historical  origin  as  controlling,  8-266 
History    and    circumstances   of   period    as 

affecting,  8-267 
Liberal  and  strict  construction: 

Construed  as  outlining  powers  granted, 

8-256 
Fifth  Amendment,  liberal  construction 

favored,  8-256 
Fourteenth    Amendment,    liberal    con- 
struction favored,  8-256 
Liberal  construction  favored,  8-255 
powers  confided  to  the  general  govern- 
ment: 
Power  to  legislate  with  regard  to 
forts,    etc.,    liberally   construed, 
8-257 
Power   to   pass  statute  to   carry 
Constitution  into  effect  liberally 
construed,  8-257 
Remedial    powers    liberally    con- 
strued, 8-257 
Powers  not  so  extended  by  liberal  con- 
struction as  to  interfere  with  those 
of  states,  8-258 
Privileges  of  witnesses,  clause  secur- 
ing, broadly  construed,  9-278 
Prohibitions  and  limitations: 

On    power    of    Congress    liberally 

construed,  8-257 
On  powers  of  states  liberally  con- 
strued, 8-257 
Provisions     for     protection     of     life, 
liberty,  and  property: 
As  affecting  mode  of  taxation,  8- 

256 
Deprivation  of  property,  8-256 
Liberal    construction    favored,    8- 

255 
Prohibition   against   searches  and 

seizures,  8-255 
Putting  twice  in  jeopardy,  8-256 


CONSTRUCTION   AND    INTERPRETA- 
TION—Confd. 
Practical  construction,  effect  given  to,  8- 

262 
Preamble  as  aid  to,  8-280 

CONSTRUCTIVE  TREASON: 

See  Treason. 

CONSULAR  COURTS: 

Indictment  clause  not  applicable,  9-258 
CONSULS: 

See  Diplomatic  and  Consular  Officees. 
CONTEMPT: 

Commissioner  cannot  be  invested  with 
power  to  punish,  9-64 

Commission  for,  action  of  trespass  for,  8- 
329 

Congress  may  limit  power  of  federal  courts 
to  punish,  9-64 

Congress,  power  to  punish  for,  8-328 

Due  process  of  law  clause  as  affecting  power 
to  punish  for,  see  Due  Process  of  Law. 

Federal  courts,  Congress  may  limit  power 
to  punish  for  contempt,  9-64 

House  of  Representatives  may  punish,  8- 
329 

Jury  trial  in  criminal  prosecutions,  pro- 
visions as  to,  not  applicable  to  proceed- 
ings for  contempt,  9-326 

Jury  trial  not  required  in  proceeding  for, 
9-130,  434 

Pardon  of  sentence  for,  power  of  President 
as  to,  9-18 

Punishment  by  Congress  for  contempt  not 
a  bar  to  punishment  for  contumacy,  9- 
271 

Punishment  of,  power  of  court  as  to,  9-64 

Refusal  of  witness  before  Senate  to  an- 
swer, 8-327 

Secret  session,  punishment  for  contempt  in, 
8-329 

Senate  may  punish,  8-328 

Statutory  provisions  regulating  procedure 
in  cases  of,  constitutional,  9-559 

CONTINUANCE: 

Member  of  Congress  not  entitled  to,  as 
matter  of  privilege,  8-&S2 

CONTRACT  LABOR  LAW: 

See  Aliens. 

CONTRACTS: 

See  Impairment  of  Obligation  of  Con- 
tracts; Trade  Combinations  and 
Trusts. 

Breach  of  contract,  suit  to  restrain  acts 
by  state,  constituting,  9-365 

Capacity  of  government  to  contract,  8-287 

Collateral  inheritance  tax  not  a  contract, 
8-772 

Compensation  due  on  contracts  to  govern- 
ment, appropriation  essential  for,  8-710 

Confederate  notes,  contract  for  payment  of, 
enforceable,  9-237 

Congress  may  regulate  private  contracts 
affecting  interstate  commerce,  8-419 

Consideration,  necessity  for,  8-761 

Constitution  of  state  not  a  contract,  8-770 

Contract  not  controlled  by  law  of  another 
state,  faith  and  credit  clause  does  not 
apply  to,  9-142 

County  seats,  statute  establishing,  not  ft 
contract,  8-773 
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CONTRACTS  —  ConVd. 

Definition  of,  8-760 

Element  of,  8-761 

Executory  and  executed  contracts  of  states 
distinguished,  8-764 

Executory  contracts  protected  from  im- 
pairment, 8-762 

Exemption  from  taxation  as  contract,  8- 
761 

Extraterritorial  contracts  protected  from 
impairment,  8-763 

Faith  and  credit  clause  as  affecting  con- 
struction of  contracts  of  another  state, 
see  Faith  and  Credit. 

Faith  and  credit  clause  not  applicable  to 
contract  not  controlled  by  law  of  another 
state,  0-142 

Form  of,  may  be  prescribed  by  state,  8- 
518 

Illegal  contracts,  due  process  of  law  clause 
not  applicable  to,  9-297 

Immoral  consideration  sufficient  to  sup- 
port, 8-762 

Impairment  of  obligation  of  contracts,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Implied  contracts  protected  from  impair- 
ment, 8-762 

Indians,  effect  of  executory  contract,  8- 
576 

Law  consenting  to  be  sued  not  a  contract, 
8-770 

Laws  recognizing  rights  or  obligations  dis- 
tinguished from  express  contracts,  8- 
771 

Legal  tender,  bank  notes  as,  8-724 

Liability  of  father's  estate  when  acting  as 
guardian  of  minor  son,  statute  regulat- 
ing, not  a  contract,  8-773 

Liberty,  right  to  contract  as  liberty  se- 
cured by  Fourteenth  Amendment,  9-428 

Maritime  contracts,  admiralty  jurisdiction 
of,  see  Admiralty. 

Mutual  assent  an  essential  element  of,  8- 
761 

"Nudum  pactum  not  a  contract,  8-761 

Payment  of  Confederate  notes,  contracts 
for,  enforceable,  9-237 

Payment  of  taxes  condition  precedent  to 
recovery  on  contract,  constitutionality  of 
statute  making,  8-884 

President,  money  due  on  contracts  made 
by,  appropriation  essential  for,  8-710 

Privileges  and  immunities  clause  as  af- 
fecting, 9-160 

Rebellion,  contracts  made  in  aid  of,  void, 
9-237 

Repudiation  of,  as  taking  of  private  prop- 
erty, 9-316 

Seamen,  validity  of  statute  regulating  con- 
tracts, 9-297 

States,  suits  on  contracts  of,  9-364 

Statutes  as  contracts,  8-771 

Torts,  right  of  action  for,  not  a  contract, 
8-763 

Validation  of  void  contract,  constitution- 
ality of  statute  providing  for,  8-884 

Wharf  ace  line,  statute  providing  for  es- 
tablishment of,  8-773 

CONTRACTS   OF  AFFREIGHTMENT: 

See  Admiralty. 


CONTROVERSIES : 
Definition  of,  9-80 

CONVENTION: 

Debates  of  as  guiue  to  interpretation,  8- 

270 
CONVEYANCES: 
See  Real  Property. 
Regulation  of,  constitutionality  of  statute 

providing  for,  8-885 

CONVICTION: 

See  Jeopardy. 

CONVICT  LABOR: 

Contracts  for,  not  subject  to  protection 
against  impairment,  8-767 

CONVICT-MADE  GOODS: 

State  taxation  of,  see  Commerce. 

CONVICTS: 

See  Manufactures. 

COPYRIGHTS  AND  PATENTS: 

Arts,  what  are  useful,  8-622 

Assignee  of  author  or  inventor,  right  of, 
derivative,  8-624 

Assignee,     power     to     preserve     extended 

•    rights  to,  8-623 

Assignment  or  sale  of  patent  rights,  state 
cannot  interfere  with,  8-625 

Author  or  inventor,  power  of  Congress  to 
determine  who  was,  8-624 

Author,  right  of  dependent  upon  Btatute, 
8-618 

Authors  and  inventors,  power  to  grant 
limited  to,  8-624 

Authors,  protection  afforded  to  writings 
of,  8-622 

Common  law,  right  not  existing  at,  8-618 

Construction  of  patents  liberal,  8-622 

Control  of  state  over  dangerous  patented 
articles,  8-629 

Copyright  and  letters-patent  distinguished, 
8-619 

Copyright  of  state  laws  and  judicial  de- 
cisions, power  of  state  to  regulate,  8- 
630 

Copyright,  state  cannot  tax,  8-625 

Corporations,  state  interference  with  prop- 
erty right  in  patent  of  foreign,  8-631 

Corporation  stock  used  to  acquire  patented 
articles,  state  may  tax,  8-625 

Dangerous  patented  articles,  power  of 
state  to  control,  8-629 

Dedication,  Congress  may  define,  8-620 

Distinction  between  copyright  and  letters- 
patent,  8-619 

Duration  for  limited  period,  8-623 

Effect  of  letters-patent,  8-630 

Exclusiveness  of  power  in  Congress,  8-620 

Expired  patent,  extension  of,  8-623 

Extended  rights,  power  to  preserve  to  as- 
signee, 8-623 

Extension  of  expired  patent,  8-623 

Extension,  power  of  Congress  to  provide. 
8-623 

Extent  of  power  to  grant,  8-622 

Extent  of  protection  accorded  by  copy- 
right, 8-619 

Extent  to  which  state  may  impose  condi- 
tion on  sale  of  patent  rights,  8-629 

Extent  to  which  state  may  restrict  sale  of 
dangerous  patented  articles,  8-630 
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COPYRIGHTS  AND   PATENTS  —  Confd. 

Extraterritorial  effect  not  given  to,  8-621 

Foreign  corporations,  state  interference 
with  property  right  of,  in  patent,  8-931 

Government  cannot  use  patents  without 
compensation,  8-020 

Grant,  nature  and  purpose  of,  8-623 

Grant,  revocation  of  by  inventor,  Congress 
may  authorize,  8-621 

Incorporeal  right,  patent  is,  8-625 

Infringement,  injunction  to  prevent,  9-373 

Intellectual  labor,  writinga  and  discov- 
eries must  be  result  of,  8-622 

Invention,  patents  must  relate  to,  8-622 

Inventors  and  authors,  power  of  Congress 
to  determine  who  were,  8-624 

Inventors  and  authors,  power  to  grant  lim- 
ited to,  8-424 

Judicial  decisions  and  state  laws,  power 
of  state  to  regulate  copyright  of,  8- 
630 

Letters'patent  and  copyright  distinguished, 
8-619 

Letters  patent,  extent  of  protection  ac- 
corded by,  8-619 

Liberal  construction  of  patents,  8-622 

License  tax,  discrimination  in  imposition 
of  on  sale  of  patent  rights,  8-626 

License  tax  on  sale  of  patent  rights,  state 
cannot  impose,  8-626 

Limitation  of  time  for  which  granted,  8- 
623 

Literary  property,  power  of  Congress  as  to, 
8-620 

Medicine,  patent  for  not  an  authority  to 
practice,  8-631 

Nature  of  patent  right,  8-625 

Nature  of  trademark,  8-631 

Negotiable  instruments,  state  cannot  pre- 
scribe form  of  for  purchase  of  patent 
rights,  8-626 

Patent  an  incorporeal  right,  8-625 

Patented  articles  subject  to  state  taxation, 
8-625 

Patented  telephones,  Btate  regulation  of 
use  and  rental  of,  8-630 

Patent,  effect  of  grant  of,  8-630 

Patent  for  medicine  not  a  qualification  of 
unlicensed  person  to  practice,  8-631 

Patent  must  be  for  an  invention,  8-622 

Patents  liberally  construed,  8-622 

Patents,  right  of  government  to  use,  8- 
620 

Patents,  rights  acquired  under,  8-620 

Police  power,  state  control  of  dangerous 
patented  articles  as  exercise  of,  8-629 

Police  power,  state  tax  on  patented  ar- 
ticles an  exercise  of,  8-625 

Power  of  Congress  as  to,  limitation  on, 
8-622 

Power  to  define  dedication,  8-620 

Power  to  enact  special  statute  in  aid  of 
inventor,  8-420 

Power  to  give  inventor  authority  to  recall 
granted  rights,  8-621 

Power  to  provide  for  extension,  8-623 

Promissory  note,  power  of  state  to  regulate 
form  of,  in  purchase  of  patent  rights, 
8-626 

Promotion  of  progress  of  science  and  use- 
ful arts,  power  of  Congress  limited  to, 
8-422 


COPYRIGHTS  AND   PATENTS  —  Confd. 

Protection  accorded  by  copyright,  extent 
of,  8-619 

Protection  accorded  by  letters-patent,  8- 
619 

Protection  incidentally  afforded  trade- 
marks, 8-632 

Purpose  of  grant  of,  8-023 

Relief  of  particular  inventors,  Congress 
may  enact  special  Acts  for,  8-621 

Renewal  of  grant,  power  of  Congress,  8- 
623 

Renewed  patents,  extension  of,  8-623 

Retrospective  statute  protecting  patents, 
validity,  8-620 

Revocation  of  granted  rights,  Congress 
may  give  inventor  autnority  for,  8-621 

Right  dependent  on  statute,  8-618 

Right  of  discovery  not  taxable  by  states, 
8-624 

Sale  of  patented  articles,  power  of  state 
to  prohibit,  8-629 

Sale  of  patent  rights,  discrimination  by 
state  in  imposition  of  license  tax  on, 
8-626 

Sale  of  patent  rights,  imposition  of  condi- 
tions on  by  state,  8-628 

Sale  or  assignment  of  patent  rights,  state 
cannot  interfere  with,  8-625 

"  Secure "  used  in  reference  to  future 
right,  8-619 

Special  Acts  for  the  relief  of  particular 
inventors,  Congress  may  enact,  8-621 

Special  statute  in  aid  of  inventor,  8-620 

Specifications  liberally  construed,  8-622 

State  cannot  impose  discriminating  license 
tax  on  sale  of  patent  rights,  8-626 

State  cannot  impose  license  tax  on  sale  of 
patent  rights,  8-625 

State  cannot  prescribe  form  of  note  for 
purchase  of  patent  rights,  8-626 

State  cannot  regulate  assignment  or  sale 
of  patent  rights,  8-025 

State  cannot  tax  copyright,  8-625 

State  cannot  tax  patent  rights,  8-624 

State  control  over  dangerous  patented  ar- 
ticles, 8-629 

State,  extent  of  restrictions  which  may  be 
imposed  on  sale  of  dangerous  patented 
articles,  8-630 

State  interference  with  property  right  of 
foreign  corporations  in  patent,  8-631 

State  laws  and  judicial  decisions,  power 
of  state  to  regulate  copyright  of,  8- 
630 

State  may  impose  conditions  of  sale  of 
patent  rights,  8-628 

State  may  prohibit  sale  of  patented  ar- 
ticles, 8-629 

State  regulation  of  use  and  rental  of  pat- 
ented telephones,  8-630 

States  cannot  exercise  power,  8-620 

State  taxation  of  corporation  stock  used 
to  acquire  patented  articles,  8-625 

State  taxation  of  patented  articles,  8-625 

Statute  protecting  patent  given  retro- 
spective operation,   8-620 

Statute  the  source  of  right,  8-618 

Taxation  by  state  of  stock  used  to  acquire 
patented  articles,  8-625 

Taxation,  discrimination  in,  of  sale  of 
patent  rights,  8-626 
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Tax  on  patented  articles,  state  may  im- 
pose, 8-625 

Tax  on  patent  rights,  state  cannot  im- 
pose, 8-684 

Tax  on  property  right,  state  cannot  im- 
pose, 8-625 

Time  for  which  duration  limited,  8-623 

Trademark,  nature  of,  8-631 

Trademarks,  clause  not  authority  for  legis- 
lation as  to,  8-631 

Trademarks,  incidental  protection  of,  8- 
632 

Useful  arts,  what  comprised  in,  8-622 

Writings  and  discoveries  must  be  the  re- 
sult of  intellectual  labor,  8-622 

Writings  of  authors,  protection  afforded, 
8-622 

Writings,  what  included  under  term,  8-631 

CORPORATION  COMMISSIONS: 
See  Corporations. 

CORPORATIONS: 

See  Bonds;  Foreign  Corporations. 

Acceptance  of  new  charter,  effect  of,  8-787 

Agencies  of  federal  government,  state  taxa- 
tion of,  0-231,  232 

Aliens,  corporations  included  under,  9-106 

Amendment  of  charters  of,  as  impairment 
of  contract  obligation,  see  Impairment 

.  of  Obligation  of  Contracts. 

Bankruptcy  Acts  applicsble  to,  8-688 

Bills  of  credit,  issuance  of,  by  corporation, 
see  Bills  of  Credit. 

Bonds  of  private  corporations,  prohibition 
against  impairment  of,  see  Impairment 
of  Obligation  of  Contracts. 

Capital  stock,  constitutionality  of  stat- 
ute authorizing  reduction  of,  8-794 

Charter  as  contract,  8-261 

Charters  of,  prohibition  against  impair- 
ment of,  see  Impairment  of  Obligation 
of  Contracts. 

Chinese,  state  statute  prohibiting  employ- 
ment of,  a  violation  of  treaty  rights, 
9-229 

Citisens  are  not,  9-386 

Citizens,  corporations  are  not,  within 
meaning  of  privileges  and  immunities 
clauses,  9-162,  397 

Citizens,  corporations  as,  9-106 

Citizenship  of,  how  determined,  9-162 

Citizens  of  creating  state  for  jurisdic- 
tional purpose,  corporations  are,  9-163 

Commissioners,  injunction  to  restrain  en- 
forcement of  unlawful  order  by,  9-371 

Consolidation,  effect  as  dissolution,  8-809 

Consolidation  of  foreign  corporations,  8- 
524 

Conviction  of  stockholder  and  secretary  of 
corporation  as  bar  to  action  against  cor- 
poration, 9-268 

Creation  by  Congress,  8-684 

Discharge,  denial  of  in  Bankruptcy  Act 
does  not  affect  constitutionality  of  stat- 
ute, 8-590 

Discrimination  against  in  Bankruptcy  Acts, 
8-590 

Dissolution  of  constituent  companies  of 
consolidated  corporation  as  affecting 
grant  of  exclusive  privileges,  8-809 


CORPORATIONS  —  ConVd. 
Dissolution  of  corporation  not  impairment 

of-  charter,  8-790 
District  of  Columbia,  nature  of  corpora- 
tion organized  in,  8-658 
Due  process  of  law  clause  applies  to,  9-290 
Due  process  of  law  clause  as  affecting 
regulation  of,  see  Due  Process  of  Law. 
Due    process   of    law   clause   aB    affecting 

taxation  of,  see  Due  Process  of  Law. 
Due   process   of    law    clause    as    affecting 
validity  of  statute  relating  to,  see  Due 
Process  of  Law. 
Equal  protection  of  laws  as  affecting,  see 

Equal  Protection  of  Law. 
Faith  and  credit  clause  not  applicable  to 

acts  of,  9-142 
Foreign  corporations: 

Agencies  of  national  government,  state 
cannot  regulate  foreign  corporations 
acting  as,  9-165 
Conditions  imposed  by  state  on  right 
to  do  business  must  be  complied 
with,  9-163 
Consolidation  of,  under  state  laws,  8- 

524 
Injunction  to  prevent  exclusion  from 

state,  9-373  » 
Insurance  companies   of  other   states, 
state  may  regulate  agency  of,  9-164 
Power  of  state  to  impose  conditions 

on, 8-866 
Privileges  and  immunities  clause  does 
not  prohibit  state  regulation  of  right 
to  do  business,  9-163 
Revocation  of  permission  to  do  busi- 
ness in  state,  9-164 
Service  on,  as  affecting  faith  and  credit 

to  be  given  to  judgment,  9-151 
State   may   prohibit   actions   between, 

on  foreign  judgments,  9-156 
Suits  against  foreign  corporations  by 
nonresident,    state    statute    regulat- 
ing, valid,  9-175 
Foreign  corporations  as  persons,  9-423 
Foreign  corporations,  due  process  of  law 
clause  as  affecting,  see  Due  Process  of 
Law. 
Franchise  granted  to  corporation  by  two 

states  not  a  prohibited  compact,  8-906 
Franchise  tax  on   corporation  dealing  in 

imported  goods  valid,  8-895 
Interstate  commerce,  employment  of  state 
corporations  by  Congress  as  instrument 
to  regulate,  8-401 
Interstate  commerce,   protection  of  corpo- 
rations engaged  in,  8-378 
Officers,  equal  protection  of  laws  as  affect- 
ing statute  regulating,  see  Equal  Pro- 
tection of  Law. 
Persons,    corporations   as    persons    within 

equal  protection  of  law,  9-545 
Persons,    corporations    as,    within   mean- 
ing of  due  process  clause,  9-423 
Persons,  corporations  may  be,  9-386 
Police   power,   exercise   of,   by   state   over 
corporation   not  an   impairment  of  con- 
tract obligation,  8-752 
Property  tax  imposed  by  state  on  corpora- 
tions organized   under  Act  of   Congress 
valid,  9-232 
Railroad  corporations  as  persons,  9-423 
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CORPORATIONS  —  Cont'd. 
Receiver!   appointed   under   state   statute, 

powers  of,  8-602 
Restraint  of  interstate  commerce  by,  state 

cannot  prohibit,  8-431 
Service  of  process  on,  as  affected  by  due 

process  of  law  clause,  see  Dm  Process 

or  Law. 
Service  of  process  on,  statute  regulating, 

constitutional,  8-880 
State    control    of    corporations    organized 

under  law  of  Congress,  9-230 
State  not  required  to  give  faith  and  credit 

to  acts  of,  9-142 
State   taxation   of,    as  tax   on    interstate 

commerce,  see  Commerce. 
State  taxation  of  corporation  performing 

service  for  national  government,   9-232 
State   taxation   of   domestic   corporations, 

9-369 
State  taxation  on  property  of  corporations 

organized  under  Act  of  Congress  valid, 

9-232 
Stockholder   bound   by   judgment   against, 

9-147 
Taxation  of  domestic  corporations  by  state, 

9-359 
Tax  on  dividends  and  income  not  a  direct 

tax,  8-308 
Trustees  of  corporations,  statute  affecting 

liability  of,   not   applicable  to   existing 

contracts,  8-857 
Voluntary    bankruptcy,    corporations   can- 
not go  into,  8-591 
Winding    up    insolvent   corporations,   pro- 
ceedings under  state  statute,  8-602 

CORRUPT  PRACTICES  ACT: 

See  Statutes. 

COSTS: 

See  Actions. 

Allowance  of,  not  denial  of  equal  protec- 
tion of  laws,  9-567 

Increase  of  costs  on  conviction,  statute 
providing  for,  unconstitutional,  8-738 

Summary  judgment  against  prosecutor  for 
costs  not  a  violation  of  due-process 
clause,  9-444 

COUNTERFEITING    AND    FORGING: 

Altered  national  currency,  state  cannot 
punish  passing  of,  8-610 

Coin  and  securities,  Congress  may  punish 
passing  of  counterfeit,  8-607 

Conspiracy  to  make  counterfeit  coin  not  an 
infamous  crime,  9-260 

Counterfeit  government  obligations,  offense 
of  passing,  not  an  infamous  crime,  9- 
260 

Counterfeiting  and  passing  distinguished, 
8-609 

Counterfeiting  notes  at  different  times 
distinct  offenses,  9-270 

Foreign  coins,  state  courts  have  jurisdic- 
tion of  offense  of  counterfeiting,  8-610 

Foreign  notes,  state  may  punish  counter- 
feiting of,  8-636 

Foreign  securities,  Congress  may  punish 
counterfeiting  of,  8-607 

Forfeiture  of  counterfeit  coin  constitu- 
tional, 9-301 


COUNTERFEITING    AND    FORGING - 

Cont'd. 

Forging  order  laid  to  defraud  different 
persons  a  distinct  offense  for  each,  9-271 

International  law,  counterfeiting  foreign 
money  as  offense  against,  8-635 

International  law,  counterfeiting  notes  of 
foreign  corporation  as  offense  against, 
8-636 

International  law,  counterfeiting  securities 
of  foreign  nation  as  offense  against,  8- 
636 

Jurisdiction  of  states  to  punish  counter- 
feiting securities  and  current  coin  of 
United  States,  8-608 

Moulds  or  tools,  state  statute  may  pro- 
vide penalty  for  possession  of,  8-609 

Passing  altered  national  currency,  state 
cannot  punish,  8-610 

Passing  and  counterfeiting  distinguished, 
8-609 

Passing  counterfeit  coin  and  securities, 
power  of  states  to  punish,  8-609 

Passing  counterfeit  government  obliga- 
tions not  an  infamous  crime,  9-260 

Passing  counterfeit  notes  at  different  times 
distinct  offenses,  9-270 

Passing  counterfeit  securities,  state  may 
punish,  8-610 

Passing  of  counterfeit  coin  and  securities, 
Congress  may  punish,  8-607 

Possession  of  counterfeit  moulds  or  tools, 
state  statute  providing  penalty  for  valid, 
8-609 

Power  to  punish  passing  counterfeit  coin 
and  securities,  8-607 

Punishment    of    counterfeiting    securities 
and  current  coin  of  United  States,  con- 
current jurisdiction  of  state,  8-608 
v  Securities,  Congress  may  punish  counter- 
feiting and  forging  of,  £-607 

Securities,  power  of  state  to  punish  pass- 
ing counterfeit,  8-610 

State  cannot  punish  passing  altered  na- 
tional currency,  8-610 

State  courts  have  jurisdiction  of  offense 
of  counterfeiting  foreign  coins,  8-610 

State  may  punish  counterfeiting  of  for- 
eign notes,  8-636 

State  may  punish  passing  counterfeit  coin 
and  securities,  8-609,  610 

States,  concurrent  jurisdiction  of  to  punish 
counterfeiting  securities  and  current 
coin  of  United  States,  8-608 

State  statute  providing  penalty  for  pos- 
session of  counterfeit  moulds  or  tools 
valid,  8-609 

State  statute  punishing  counterfeiting 
securities  and  current  coin  of  United 
States  valid,  8-608 

States,  view  that  states  have  no  jurisdic- 
tion over  offense  of  counterfeiting  United 
States  currency,  8-608 

COUNTIES: 

Change  in  boundaries  of,  not  impairment 
of  obligation  of  contracts,  8-784 

Classification  of  counties  constitutional, 
9-595 

County  seat,  statute  establishing,  not  a 
contract,  8-773 

Demand  before  suit  against  county,  va- 
lidity of  state  statute  requiring,  9-114 
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COUNTIES  —  Cont'd. 

Injuries  from  defects  in  highway,  consti- 
tutionality of  statute  regulating  liabil- 
ity of  county,  9-605 

Printing,  provision  for  publishing  notices 
in  certain  newspapers  constitutional,  9- 
532 

Suits  against  counties  not  suits  against 
Btate,  9-363 

Suits  against  county,  state  statute  re- 
quiring bringing  of  in  county  court  not 
binding  on  federal  courts,  9-115 

Territorial  change  in,  as  impairment  of 
obligation  of  contracts,  8-781 

Warrants  issued  by,  see  Warrants. 

COUNTY  SEATS: 
See  Commerce;  Counties. 

COUNTY  WARRANTS: 

See  Warrants. 

COUPONS: 

*     Impairment  of  coupons  issued  by  state,  see 
Impairment    of    Obligation    op    Con- 
tracts. 
Tax-receivable  coupons,  issuance  as  bills  of 
credit,  see  Bills  of  Credit. 

COURT-MARTIAIi  : 

See  Army;  Militia;  Navy. 
Assassins    of    President,    trial    by    court- 
martial,  8-643 

COURT  OF  CLAIMS: 

Alteration  of  jurisdiction  of,  statute  pro- 
viding for,  not  impairment  of  contract 
obligation,  8-752 

Nature  and  jurisdiction  of,  9-59 
COURT  OF  INQUIRY: 

See  Courts-martial. 
COURTS: 

See  Removal  of  Causes. 

Absence  of  ruling  on  motion,  legislature 
may  prescribe  effect  to  be  given  to, 
9-68 

Administrative  departments,  courts  have 
not  supervisory  power  over,  9-64 

Admiralty  courts,  exclusive  jurisdiction 
of,  9-64 

Alteration  of  modes  of  proceeding  in  suits, 
Congress  may  authorize  courts  to  make, 
9-68 

Alterations  and  additions  in  process,  Con- 
gress may  authorize  courts  to  make, 
9-68 

Appeal,  Congress  may  prescribe  in  what 
cases  to  be  allowed,  9-68 

Appeal  from  commissioner  of  patents,  8- 
621 
•  Appeals    from,    Congress    may    authorize 
retrospective  effect  to  be  given  to,  9-69 

Appellate  jurisdiction,  see  Appeals. 

Appointment  of  election  supervisors  may 
be  imposed  on  courts,  9-66 

Appointment  of  examiner  in  another  dis- 
trict, power  of  Supreme  Court  to  fix 
rule  for,  9-67 

Appointments  of  officers  not  subject  to  su- 
pervision of,  9-45 

Assumption  of  judicial  functions  by  Con- 
gress unconstitutional.  !)— 07 

Attorneys,  Congress  may  not  prescribe 
qualifications  for  admission,  0-69 


COURTS  —  Cont'd. 

Board   of    land   commissioners,    review   of 

decisions  of,  may  be  imposed  on  courts, 

9-65 
Claims,    power    of    Congress    to    establish 

courts  for,  9-59 
Comments  by  court  on  evidence,  9-343 
Commercial   power,   grant   of   jurisdiction 

as  dependent  upon,  9-94 
Commissioner  of  United  States  not  a  court, 

9-60 
Commissioners,  power  of  courts  to  appoint, 

9-43 
Commissions,  Congress  may  require  courts 

to  review  findings  of,  9-64 
Condemnation  proceedings,  tribunal  to  de« 

termine  value  of  property  in,  9-321 
Conditions  to  recovery  against  government, 

power  of  Congress  to  prescribe,  9-69 
Confederate  courtB,  act  establishing,  void, 

9-235 
Congress  can  vest  judicial  power  in  courts 

only,  9-58 
Congress  may  limit  power  to  punish  for 

contempt,  9-64 
Conquered    territory,    military    courts    in, 

9-60 
Constitutionality  of  state  statutes  under 

state    constitutions,    power    of    federal 

court  to  ascertain,  9-63 
Constitutionality     of     statutes,     duty     of 

courts  to  determine,  9-61 
Constitutionality     of     statutes,     duty     of 

courts  to  presume,  9-62 
Construction    of    state    statutes    and    con- 
stitutions  by   state  courts,   effect  given 

to  in  federal  court,  8-886 
Construction  of  statutes,  duty  of  court  as 

to,  9-61 
Consular  courts,  provision  as  to  jury  trial 

not  applicable  to,  9-326 
Contempt,   Congress   may   limit   power   to 

punish  for,  9-64 
Contempt,  power  to  punish  for,  9-64 
Contracts   not   impaired   by   establishment 

or  discontinuance  of  courts,  8-883 
Court  of  Claims: 

Jury  trial  provision  not  applicable  to 

suits  against  government  in,  9-339 

Court   of   Claims,    power   of   Congress    to 

establish,  9-59 
Courts  of  Indian  offenses,  nature  of,  9-60 
Creation  of  inferior  courts,  power  of  Con- 
gress, 8-633 
Decisions,   Congress  cannot  prescribe  rule 

of,  9-67, 
De  facto  governments,   statute   validating 

proceedings  of  courts  of,  valid,  8-736 
Defense  interposed  to  indictment  in  state 

court,  federal  jurisdiction  of,  9-84 
Directing  verdict,  9-342 
Distribution  of  judicial  power  by  Congress, 

8-682 
District  of  Columbia,  courts  in,  8-659 
District    of    Columbia    courts,    powers    of 

Congress  as  to,  9-59 
Due  process  of  law  clause  as  affecting  pro- 
ceedings in,  see  Due  Process  of  Law. 
Effect  to  be  given  to  proceedings  of  United 

States  courts,  9-143 
Election  supervisors,  appointment  of,  may 

be  imposed  on  courts,  9-6C 
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COURTS  —  Cont'd. 
Eminent  domain,  power  of  courts  to   re- ' 

strain  exercise  of  right  of,  9-;319 
Enforcement    of    alleged    unconstitutional 
law,    courts    cannot    enjoin    President 
from,  9-73 
Enforcement  of  powers  of  federal  govern- 
ment by,  8-283 
Equity  jurisdiction,  power  of  Congress  to 

confer  on  inferior  courts,  9-68 
Establishment   of    courts    for    District   of 
Columbia,  power  of  Congress  as  to,  9-59 
Establishment  of  territorial  courts,  power 

of  Congress  as  to,  9-59 
Establishment,  requirement  as  to,  manda- 
tory on  Congress,  9-58 
Evidence,  Congress  may  prescribe  rules  of, 

9-68 
Examiner  to  take  evidence  in  another  dis- 
trict, power  of  Supreme  Court  to  regu- 
late appointment  of,  9-67 
Executions,  Congress  may  be  authorized  to 

issue,  on  judgments,  9-69 
Executive  and  administrative  officers,  ex- 
tent  to   which   judicial    power   may   be 
conferred  on,  9-70 
Executive  officers,  extent  of  power  of  Con- 
gress to  control  by  mandamus,  9-72 
Executive    officers,    extent    of    power    of 

courts  to  control  by  injunction,  9-72 
Faith  and  credit  clause  a  rule  for  guid- 
ance of,  9-145 
Faith  and  credit  clause  as  affecting  United 

States  courts.  9-143 
Faith  and  credit  to  be  given  by  United 
States    courts    to    proceedings    of    state 
courts,  9-143 
Faith  and  credit  to  be  given  to  judicial 
proceedings  of,  see  Faith  and  Credit. 
Finding  of  issues  of  fact  by,  9-342 
Forms  of  proceedings,  Congress  may  pre- 
scribe, 9-68 
Habeas  corpus,  issuance  and  suspension  of 

writ  of  by  inferior  courts,  8-633 
Indian  nations,  faith  and  credit  to  be  given 

judgments  of  courts  of,  9-143 
Indian  offenses,  nature  of  courts  for,  9-60 
Indictment  in  federal  court  not  barred  by 
indictment  for  same  offense  in  state  court, 
9-265 
Inferior  courts: 

Alteration  or  abolition  of  jurisdiction 

of  inferior  courts  by  Congress,  9-77 

Appellate  jurisdiction,  extent  to  which 

Congress    may    confer,    on    inferior 

courts,  9-78 

Appellate     jurisdiction     of     Supreme 

Court  over,  9-124 
Circuit  Courts,  extent  to  which  an  in- 
ferior court,  9-78 
Circuit  Courts,  jurisdiction  of  actions 
between  citizens  of  different  states 
as    related    to    legislative   grant   of 
jurisdiction  to,  9-104 
Circuit  Courts,  power  of  Congress  to 
confer   original  jurisdiction   on,   9- 
77 
Circuit  Courts,  power  of  Congress  to 
withhold    jurisdiction    of    any    enu- 
merated controversies  from,  9-77 
Circuit  Courts,   power   to  issue  man- 
damus, 9-107 


COURTS  —  Cont'd. 
Inferior  courts  —  Cont'd. 

Circuit  Courts,  removal  of  cause*  from, 

see  Removal  of  Causes, 
Circuit  Courts,  statute  giving  jurisdic- 
tion to,  in  all  suits  to  which  Alien  a 
party,  unconstitutional,  9-79 
Concurrence  of  Constitution  and  stat- 
utes essential  to  jurisdiction  Of,  9- 
77 
Constitution  and  laws  source  of  juris- 
diction of,  9-76 
Distribution  of  jurisdiction  among,  8- 

633.  9-78 
District  Courts,  admiralty  jurisdiction 

of,  9-86 
District  Court*,  nature  of  jurfodietion 

over  admiralty  courts,  9-87 
Grand  jury,  power  of  Inferior  court  to 

impanel,  not  inherent,  9-78 
Impaneling  grand  jury,  power  of  in- 
ferior court  aa  to,  not  whereat,  9- 
78 
Issuance  of  writs  by,  8-631 
Original  jurisdiction,  limit  on  power 
of  Congress  to  confer,  on  inferior 
courts,  9-78 
Original  jurisdiction  Of  Circuit  Courts, 

powers  of  Congress  as  to,  9-77 
Parties,  power  of  Congress  to  regulate 
jurisdiction  of  inferior  courts  as  to, 
9-77 
Power  of  Congress  tip  create,  8-413* 
Re-examination   of  facta,   Jurisdiction 

of  inferior  courts  as  to,  9~f00 
Source  of  jurisdiction  of,  9-70 
Succession  of  courts  for  original  and 

appellate  jurisdiction,  9-78 
Tenure  of  judges  of,  9-73 
Withholding  jurisdiction  of  enumerated 
controversies    from    Circuit    Court, 
power  of  Congress  aa  to,  9-77 
Injunction,  extent  of  power  of  courts  to 

control  executive  officers  by,  9-74 
Injunction  will  not  lie  to  restrain  enforce- 
ment of  alleged  unconstitutional  law  by 
President,  9-73 
Interstate  commerce  commission,  Congress 
may  authorize  issuance  of  subpoenas  by 
courts  in  aid  of  proceedings  of,  9-66 
Interstate  commerce  commission,  Congress 
may  prescribe  effect  to  be  given  findings 
of,  9-68 
Interstate    commerce    commission    not   a 

court,  9-61 
Interstate  commerce  commission,  review  by 

courts  of  findings  of,  9-65 
Investigation  of  affaire  of  debtor  of  govern- 
ment, Congress  cannot  authorise,  $-09 
Issuance  of  writs  by  inferior  courts,  power 

of  Congress  to  authorize,  8-633 
Judges,  diminution  of  salaries  of,  9-73 
Judges,  duties  which  may  be  Imposed  on, 

in  nonjudicial  capacity,  9-70 
Judges,  power  of  Congress  to  impose  non- 
judicial functions  on,  9-70 
Judgments,    Congress    may    authorise    is- 
suance of  executions  on,  9-69 
Judgments  not  subject  to  review  by  politi- 
cal departments.  9-64 
Judgments,   powers  of  Congress  Ss  to  re- 
versal of,  9-69 
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Judicial  functions  cannot  be  assumed  by 
Congress,  9-67 

Judicial  power,  extent  to  which  Congress 
may  confer  on  executive  and  adminis- 
trative officers,  9-70 

Judicial  power  to  be  vested  int  9-58 

Judicial  proceedings,  faith  and  credit  clause 
as  affecting,  see  Faith  and  Credit. 

Judicial  process,  duty  of  President  to  as- 
sist, 9-54 

Jurisdiction  of  inferior  courts,  8-633 

Jurisdiction  of  the  several  courts,  see 
Jurisdiction. 

Jury  trial,  courts  to  which  requirement  as 
to,  applies,  9-130 

Land  commissioners,  courts  may  be  com- 
pelled to  review  decisions  of,  9-65 

Limitation  upon  power  of  courts  to*  de- 
termine constitutionality  of  statute,  9-62 

Mandamus,  extent  of  power  of  courts  to 
control  executive  officers  by,  9-72 

Mandatory  provisions  as  to  establishment 
of,  9-58 

Military  authority,  power  of,  to  establish 
court,  9-10 

Military  courts  in  conquered  territory,  9- 
60 

Ministerial  duties,  power  of  courts  to  con- 
trol officers  in  exercise  of,  9-73 

Modes  of  proceedings  in  suits,  Congress 
may  authorize  courts  to  alter,  9-68 

New  trial,  powers  of  Congress  as  to,  9-69 

New  trial,  right  of  court  to  make  granting 
of,  conditional  upon  remission  of  part  of 
verdict,  9-350 

Nonjudicial  proceedings,  Congress  may  im- 
pose review  of,  on  courts,  SM54 

Nonsuit,  power  of  court  to  grant  for  want 
of  sufficient  evidence,  9-342 

Offense  on  vessel  held  by  pirates,  jurisdic- 
tion of  federal  courts  of,  8-635 

Officers  of,  see  Judicial  Officers. 

Pacific  railway  commission  not  a  court,  9- 
61 

Pension  bureau,  Congress  may  authorize 
courts  to  compel  attendance  of  witnesses 
before,  9-66 

Political  department  cannot  interfere  with 
judgments  of  court,  9-64 

Power  of  courts  to  punish  for  contempt,  9- 
64 

Privilege  of  witness,  duty  of  court  when 
privilege  claimed,  9-279 

Procedure,  power  of  Congress  to  prescribe, 
9-68 

Proceedings  of  courts  of  Indian  nations, 
effect  to  be  given  by  states  to  proceedings 
of,  9-143 

Proceedings  of  territorial  courts,  effect  to 
be  given  by  states  to,  9-143 

Process,  Congress  may  authorize  courts  to 
alter  or  add  to,  9-6*8 

Process,  Congress  may  regulate  service  in 
or  out  of  district,  9-68 

Production  of  documents,  Congress  may  au- 
thorize courts  to  compel,  for  use  of  inter- 
state commerce  commission,  9-65 

Provisional  court,  power  of  President  to 
establish,  9-9 

Public  use,  power  of  courts  to  determine 
fact  of,  9-317 


COURTS  —  Cont'd. 

Qualifications  of  attorneys,  Congress  may 

not  prescribe,  9-69 
Rates  of  tolls,  court  may  be  authorized  to 

fix,  9-66 
Re-examination   of  facts   in   causes   trans- 
ferred from  abolished  court,  9-350 
Regulation   of,   not   impairment  of   obliga- 
tion of  contracts,  8-883 
Relation  to  judicial  power  in  England,  9- 

62 
Retrospective   effect   of    appeals,    Congress 

may  regulate,  9-69 
Reversal  of  judgment,  powers  of  Congress 

as  to,  9-69 
Review    of    adjudicated    matter,    Congress 

cannot  compel,  9-68 
Review  of  findings  of  interstate  commerce 

commission,  9-65 
Review  of  nonjudicial  proceedings,  power  of 

Congress  to  impose  on  courts,  9-64 
Right  of  justices  to  hold  circuits  without 

commission,  9-55 
Rule  of  decision,  Congress  cannot  prescribe 

for  courts,  9-67 
Rule  of  evidence,  Congress  may  prescribe, 

9-68 
Rule  on  motion,  legislature  may  prescribe 

effect  to  be  given  to,  9-68 
Ruling  of  Supreme  Court  as   to  appoint- 
ment   of    examiner    in    another    district 
valid,  9-87 
Salaries   of  judges   cannot  be   diminished, 

9-73 
Salaries  of  judges  of  territorial  courts,  pro- 
hibition   against    diminution    does    not 
apply  to,  9-73 
Service  of  process   in   or   out  of  district, 

courts  may  regulate,  9-68 
State  cannot  interfere  with,  8-683 
State   constitution,   federal   courts   cannot 
determine     validity     of     state     statutes 
under,  9-63 
State  courts: 

Acquittal  in  state  court  not  a  bar  to 

indictment  in  federal  court  for  same 

offense,  9-265 

Administration  of  federal  law  by,  9-61 

Appellate     jurisdiction     of     Supreme 

Court  over,  8-263,  265,  9-124 
Appointment    of    senator,    extent    of 

jurisdiction  as  to,  8-323 
Appointment  of  senator,  state  Supreme 
Court  without  jurisdiction  of,  8-323 
Authority     from     Congress     to     state 

courts  to  act,  9-109 
Bankruptcy  Act,  effect  of,  on  jurisdic- 
tion of  liens,  8-601 
Bankruptcy  proceedings,  Congress  can- 
not require  state  courts  to  entertain, 
9-109 
Bankruptcy    proceedings,    jurisdiction 

as  to,  8-600,  601 
Concurrent    jurisdiction    with    federal 

courts,  extent  of,  9-108 
Congress  may  delegate  to  state  courts 
power  to  fix   compensation    in   con- 
demnation proceedings,  9-321 
Congress    may   exclude   state   jurisdic- 
tion,  9-110 
Construction  by  state  courts  of  statute 
and  ordinance,  effect  of,  9-544 
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COURTS  —  Cont'd. 
State  courts  —  Cont'd. 

Construction  of  state  statutes  and  con* 
stitutions  by  state  court,  extent  to 
which  followed  in  federal  court,  8- 
887 

Control  of  states  over,  9-360 

Decisions  of,  due  process  of  law  clause 
as  affecting  validity  of,  see  Due 
Process  of  Law. 

Decisions  of  state  courts,  effect  given 
to,  in  federal  courts,  9-103 

Delegation  by  Congress  to  state  courts 
of  power  to  determine  compensation 
in  condemnation  proceedings,  9-321 

Due  process  of  law  clause  as  affect- 
ing validity  of  rulings  of,  see  Due 
Process  of  Law. 

Effect  of  construction  of  Constitution, 
8-271 

Elections,  extent  of  jurisdiction  as  to, 
8-323 

Extent  to  which  Congress  may  confer 
jurisdiction  on  state  courts,  9-109 

Faith  and  credit  clause  as  affecting 
judicial  proceedings  of,  see  Faith 
and  Credit. 

Faith  and  credit  to  be  given  by  United 
States  courts  to  proceedings  of,  9- 
143 

Habeas  corpus  to  discharge  person  held 
for  extradition,  jurisdiction  of  state 
courts  on,  9-188 

Indictment  of  member  of  Congress  in, 
8-332 

Jurisdiction  in  bankruptcy  proceed- 
ings, Congress  cannot  impose,  8-588 

Jurisdiction  of,  in  matters  of  natural- 
ization, 8-583 

Jury  trial  in  common  law  actions,  con- 
stitutional provision  as  to,  not  ap- 
plicable to  state  courts,  9-336 

Liens,  effect  of  Federal  Bankruptcy  Act 
on  jurisdiction  of,  8-601 

Maritime  contracts  or  torts,  concur- 
rent jurisdiction  of  state  courts  of 
personal  suits  for,  9-87 

Naturalization,  jurisdiction  of  state 
courts  in  matters  of,  8-583 

Privilege  of  witness  in  federal  court 
applies  to  evidence  which  would  in- 
criminate in  state  court,  9-282 

Privileges  and  immunities  clause  of 
Fourteenth  Amendment  applies  to 
acts  of,  9-394 

Procedure,  power  of  state  to  control  in 
state  courts,  9-432 

Removal  of  causes  as  affecting  re-ex- 
amination of  facts  found  in  state 
courts,  9-350 

Removal  of  causes  from,  see  Removal 
of  Causes. 

Status  of  state  courts  administering 
federal  law,  9-61 

Transfer  of  causes  to,  on  admission  of 
territory  as  state.  8-295 

Treason,  state  courts  have  not  jurisdic- 
tion of,  9-140 

Unstamped  documents  as  evidence  in, 
8-356 
State  jurisdiction,  power  of  Congress  to  ex- 
clude, 9-110 


COURTS  —  Cont'd. 

Status  of  state  courts  administering  federal 

law,  9-61 
Statutes,     courts     cannot     determine    ex- 
pediency of,  9-63 
Statutes,  duty  of  court  as  to  construction 

of,  9-61 
Statutes,  duty  of  courts  to  presume  con- 
stitutionality of,  9-62 
Subpoenas    in    aid    of    administrative    ex- 
aminations,   power   of   Congress  to   au- 
thorize courts  to  issue,  9-65 
Suits  against  government,  power  of  Con- 
gress to  regulate,  9-69 
Supervisors    of    election,    appointment   of, 

may  be  imposed  on  courts,  9-66 
Supervisory  power  over  administrative  de- 
partments, courts  have  not,  9-64 
Supreme  Court: 

Action  on  judgment  by  state  against 
foreign  corporation,  Supreme  Court 
has  not  jurisdiction  of,  9-120 
Acts  endangering  adjacent  state,  orig- 
inal jurisdiction  of  Supreme  Court 
as  to,  9-120 
Ambassadors     and     consuls,     original 
jurisdiction  of  cases  affecting,  9-117 
Amount  in  controversy,  power  of  Con- 
gress to  limit  jurisdiction  by  fixing, 
9-112 
Appellate    jurisdiction,    see   Jurisdic- 
tion. 
Appellate  jurisdiction: 

Interpretation  of  words  granting, 

8-262 
Over  state  courts,  8-263,  265 
Assault  on  foreign  minister,  Supreme 
Court  has  not  original  jurisdiction 
of,  9-118 
Boundary  question  between  state  and 
territory,    jurisdiction    of    Supreme 
Court,  9-120 
Boundary    questions    between    states, 
jurisdiction  of  Supreme  Court,  9-119 
Bridge   obstructing   navigation,   juris- 
diction over,  9-120 
Congress    cannot    enlarge    or    restrict 

original  jurisdiction.  9-122 
Consent  of  state  to  suit  in,  institution 
of   suit  by  nttorney -general  as  evi- 
dence of,  9-121 
Constitution  the  source  of  jurisdiction 

of,  9-76 
Consuls,  original  jurisdiction  of  cases 

affecting,  9-117 
Criminal     sentences.     Supreme    Court 

cannot  review,  9-354 
Direct  interest  of  state  in  controversy 
essential    to    give    Supreme    Court 
original  jurisdiction,  9-119 
Exclusiveness  of  original  jurisdiction, 

9-121 
Exclusive  sense  given  to  words  grant- 
ing original  jurisdiction,  8-262 
Faith  and  credit  clause,  jurisdiction  of 

Supreme  Court  under,  9-157 
Foreign  corporation,  Supreme  Court 
has  not  jurisdiction  of  nction  on 
judgment  recovered  by  state  against, 
9-120 
Governor  may  represent  state  as  a 
party  to  suit  in,  9-121 
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COURTS  —  Cont'd. 

Supreme  Court  —  Cont'd.  ' 

Habeas  corpus,  Supreme  Court  may 
issue  in  aid  of  original  jurisdiction, 
9-123 

Judgment  recovered  by  state  against 
foreign  corporation,  Supreme  Court 
has  not  jurisdiction  of  action  on,  9- 
120 

Justices  sitting  at  circuit,  8-263 

Limitation  on  original  jurisdiction  of 
cases  in  which  state  a  party,  9-118 

Limit  on  amount  in  controversy  as  fix- 
ing jurisdiction,  9-122 

Mandamus,  extent  of  power  to  issue, 
9-123 

Meaning  given  to  words  defining  appel- 
late jurisdiction,  8-262 

Obligations,  jurisdiction  of  Supreme 
Court  to  compel  performance  of,  9- 
119 

Obstruction  to  natural  flow  of  water, 
jurisdiction  of  controversies  between 
states  as  to,  9-120 

Obstruction  to  navigation  by  bridge, 
jurisdiction  as  to,  9-120 

Original  jurisdiction  cannot  be  altered 
by  Congress,  9-122 

Original  jurisdiction,  court  may  issue 
habeas  corpus  in  aid  of,  9-123 

Original  jurisdiction  does  not  extend 
to  prize  causes,  9-123 

Original  jurisdiction,  extent  to  which 
exclusive,  9-121 

Original  jurisdiction,  issue  of  man- 
damus not  an  exercise  of,  9-123 

Original  jurisdiction  of,  9-117 

Original  jurisdiction  of  cases  in  which 
state  a  party,  9-118 

Original  jurisdiction  of  Supreme  Court 
as  to  acts  endangering  adjacent 
state,  9-120 

Original  jurisdiction  of,  what  is,  9-121 

Original  jurisdiction,  state  must  have 
direct  interest  in  controversy  to  give 
Supreme  Court,  9-119 

Performance  of  obligations,  jurisdic- 
tion of  Supreme  Court  to  compel,  9- 
119 

Power  of  court  to  regulate  process,  9- 
122 

Prize  cause,  Supreme  Court  has  not 
original  jurisdiction  in,  9-123 

Process,  power  of  court  to  regulate, 
9-122 

Provisional  government,  state  recog- 
nized under,  not  proper  party  to  suit 
in  Supreme  Court,  9-121 

Public  ministers,  original  jurisdiction 
of  cases  affecting,  9-117 

Source  of  jurisdiction  of,  9-76 

State  a  party,  extent  of  jurisdiction  of 
cases  in  which,  9-118 

State  a  party  plaintiff  or  party  defend- 
ant, original  jurisdiction  of  Supreme 
Court  of  cases  in  which,  9-118 

State  may  be  represented  by  governor 
as  party  to  suit  in,  9-121 

State  reorganized  under  provisional 
government  not  proper  party  as  state 
in  Supreme  Court.  9-121 

States,  jurisdiction  of  Supreme  Court 
of  boundary  questions  between,  9- 

\\* 


COURTS  —  Cont'd. 

Supreme  Court  —  Cont'd. 

Suit  instituted  by  attorney-general  of 
state  as  evidence  of  state's  consent 
to  suit  in  Supreme  Court,  9-121 
Territory  and  state,  Supreme  Court  has 
not  jurisdiction   of  boundary  ques- 
tions between,  9-120 
Violence  to  foreign  minister,  Supreme 
Court   has    original    jurisdiction    of 
offense  of,  9-118 
Waters  and  water  courses,  jurisdiction 
of  Supreme  Court  of  questions  be- 
tween states  concerning  obstruction 
of,  9-120 
Suspension  of  sentence  for  indefinite  time 

not  within  power  of  court,  «9-15 
Suspension  of  writ  of  habeas  corpus  by  in- 
ferior courts,  8-633 
Tenure  of  judges  of  inferior  courts,  9-73 
Tenure  of  judges  of  territorial  courts,  9-73 
Territorial  courts: 

Admiralty  jurisdiction  not  granted  to, 

9-106 
Admiralty  jurisdiction  of,  9-213 
Authority  for  establishment  of,  9-212 
Distinction  between  federal  and  state 

jurisdiction  nonexistent,  9-213 
Faith  and  credit  to  be  given  to  judg- 
ments of,  9-143 
Jurisdiction  of,  power  of  Congress  to 

define,   9-212 
Jury  trial  in  actions  at  common  law, 
constitutional    provision   as   to,   ap- 
plicable to  territorial  courts,  9-336 
Legislative    courts,    territorial    courts 

are,  9-212 
Nature  of,  9-58,  212 
Source  of  authority  for,  9-212 
Territorial   courts,   effect  to  be  given  by 

states  to  proceedings  of,  9-143 
Territorial  courts,  prohibition   against  re- 
duction   of    salaries    does    not    include 
judges  of,  9-73 
Territorial  courts,  tenure  of  judges  of,  9-73 
Tolls  for  use  of  bridge,  establishment  of, 

may  be  imposed  on  courts.  9-66 
Transfer  of  causes  from  territorial  to  state 

court,  8-295 
Transferred  causes  from  abolished  courts, 

re-examination  of  facts  in,  9-350 
Treaty,  nature  of  special  duties  imposed  on 

court  under,  9-65 
Tribunals    for    American    citizens    abroad, 

power  of  Congress  to  establish,  9-31 
United  States  commissioner  not  a  court,  9- 

60 
United    States    courts,    faith    and    credit 

clause  as  affecting,  9-143 
United  States  courts  have  jurisdiction  on 
habeas  corpus  to  discharge  person  held 
for  extradition,  9-187 
Venue,  power  of  Congress  to  fix,  9-132 
Verdict,  control  of  court  over,  9-349 
Wisdom  of  legislative  enactment  not  to  be 

determined  by  court,  9-63 
Witnesses,  Congress  may  authorize  courts 
to  compel  attendance  of.  before  pension 
bureau,  9-66 
Witnesses,    courts    may   be    authorized   to 
compel    attendance   nf.   bofnre    interstate 
commerce  commission.  0-05 
Writs,  power  of  Congress  to  nuthorize  is* 
suance  by  inferior  courts   S-C33 
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COURTS-MARTIAL: 

Civil  trial  as  bar  to  court-martial,  9-266 
Court  of  inquiry,  extent  to  which  finding 

of,  bars  civil  prosecution,  9-266 
Findings  of  courts-martial  as  bar  to  civil 

prosecution,  9-266 
Indictment  clause  not  applicable  to,  9-262 

COVENANTS: 

See  Deeds;  Leases. 

CfREDlT,  BILLS  OF: 

See  Bills  or  Credit;  Coin  age. 

CREDITORS: 

See  Assignment  fob  Benefit  of  Credi- 
tors; Bankruptcy. 

Compromises  with,  constitutionality  of 
statute  providing  for,  8-885 

Enforcement  of  securities  by,  constitution- 
ality of  statute  regulating,  8-885 

Priority  given  resident  creditors,  constitu- 
tionality of,  9-177 

Requiring  deposit  for  security  of  resident 
creditor,  constitutionality  of  statute,  9- 
178 
CREDITOR'S  BILL: 

Foreign  judgment  is  foundation  for,  9-148 

CREDITS: 

State  taxation  of,  as  interference  with  com- 
merce, see  Commerce. 

CRIMES  AND  OFFENSES: 

See  Criminal  Law;  Misdemeanors;  Trea- 
son. 

Abuse  of  legal  process  or  kidnapping,  re- 
moval of  fugitive  by,  not  a  defense,  9-187 

Admiralty  jurisdiction  of  ( see  Admiralty  ) , 
9-87 

Assault  and  battery,  right  of  trial  by  jury 
for,  9-129 

Capital  crimes,  what  are,  9-258 

Commitment  for  state  offense  upon  trial 
for  violation  of  city  ordinance  not  a  viola- 
tion of  due  process  of  law,  9-432 

Common-law  offense,  federal  courts  have 
not  jurisdiction  of,  9-108 

Contempt,  provision  for  trial  by  jury  does 
not  apply  to  proceeding  for,  9-130 

Conviction  of  offense  less  than  that  charged, 
statute  authorizing  constitutional,  8-746 

Crimes,  definition,  9-129 

Definition  of  crime,  9-129 

Definition  of  degrees  of  offenses,  constitu- 
tionality of  statute  changing,  8-739 

Due  process  of  law  as  affecting  punishment 
of,  see  Due  Process  of  Law. 

Extraditable  offense,  9-185 

Extradited  fugitive,  trial  for  other  offense 
than  that  stated  in  requisition,  9-187 

Felonies,  jury  trials  for,  9-434 

Felonies,  prosecution  on  information,  9-435 

Gambling,  provision  for  trial  by  jury  does 
not  apply  to,  9-129 

Identity  of  crimes,  how  determined  in  ap- 
plying jeopardy  clause,  9-269 

Imprisonment  in  penitentiary  as  determin- 
ing infamous  nature  of  crime,  9-259 

Indictment  or  presentment,  crimes  to  which 
constitutional  provision  as  to,  applies, 
see  Indictment. 

Infamous  crimes,  what  are,  9-258 

Jeopardy  clause  as  affecting  punishment 
for,  see  Jeopardy. 


CRIMES  AND  OFFENSES  —  Con  Vd. 

Jury  trial,  offenses  to  which  requirement 
for,  applies,  9-129 

Kidnapping  or  abuse  of  legal  process,  re- 
moval ot  fugitive  by,  not  a  defense,  9- 
187 

Military  service,  offenses  in,  extent  to 
which  indictment  clause  applicable,  see 
Indictment. 

Naval  force,  offenses  in,  extent  to  which  in- 
dictment clause  applicable  to,  see  In- 
dictment. 

Negligence,  suspension  of  pilot  for,  not  a 
proceeding  in  which  jury  trial  required, 
9-130 

Pardoning  power  of  President,  9-14 

Petty  larceny,  jury  trial  requisite  in  cases 
of,  9-129 

Petty  offenses,  jury  trial  not  requisite  in 
cases  of,  9-129 

Political  offenses,  interstate  extradition  for, 
9-185 

Punishment  attached  to  crime  as  determin- 
ing infamous  nature,  9-259 

Receiving  stolen  goods,  jury  trial  required 
for,  9-129 

Test  as  to  whether  crime  is  infamous,  9- 
258 

CRIMINAL  LAW: 

See  Crimes  and  Offenses  ;  Ex  Post  Facto 
Law;  Fines  and  Penalties;  Jeopardy; 
Jubt  and  Jury  Trial. 

Amendment  and  repeal  of  criminal  statute 
not  impairment  of  contract  obligation,  8- 
886 

Benefit  of  acquittal  of  first  degree  by  con- 
viction of  second,  constitutionality  of 
statute  providing  for,  8-740 

"  Charged  "  with  crime,  8-261 

Commerce,  protection  of  by  penal  statute, 
8-634 

Communication  of  offense  in  statute  not 
essential,  8-634 

Compulsory  process  to  obtain  witnesses 
for  accused  in  criminal  prosecution,  9- 
334 

Confrontation  with  witness,  accused  may 
waive  right  of,  9-334 

Confronting  accused  with  witnesses,  9-332 

Confronting  government  with  witnesses,  9- 
332 

Conviction  in  first  degree  after  reversed 
conviction  in  second  not  a  violation  of 
due  process  clause,  9-437 

Counterfeiting  foreign  money,  punishment 
of,  8-635 

Counterfeiting  foreign  notes,  state  may 
punish,  8-636 

Counterfeiting  notes  of  foreign  corpora- 
tion, 8-636 

Counterfeiting  securities  of  foreign  nation, 
8-635 

Courts  cannot  define  offense  against  inter- 
national law,  8-635 

Criminal  action  to  recover  value  of  for- 
feited merchandise,  when  deposition  al- 
lowed in,  9-332   • 

Definition  in  statute  of  offense  against 
international  law  not  essential,  8-634 

Deposition  in  action  to  recover  value  of 
forfeited  merchandise,  when  allowed,  9- 
332 
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CRIMINAL  IiAW  —  Cont'd. 

District    of     Columbia,     crimes     against 
United  States  in,  £-460 
.   Due  process  of  law  as  affecting  adminis- 
tration of,  see  Dim  Process  of  Law. 

Due  process  of  law,  statute  placing  burden 
{         of  proof  of  insanity  on  accused,  not  a 
violation  of,  9-506 

Dying  declarations  as  evidence  in  criminal 
prosecutions,  9-333 

Effect  of  annexation  upon  criminal  pro- 
cedure of  annexed  territory,  8-279 

Effect  of  practice  of  prosecution  by  crimi- 
nal information,  8-265 

Evidence  admissible  in  criminal  prosecu- 
tions, see  Evidence. 

Failure  of  statute  to  define  crime  renders 
it  unconstitutional,  8-735 

Federal  courts,  jurisdiction  of  offense  on 
vessels  held  by  pirates,  8-635 

Federal  jurisdiction  of  criminal  eases, 
9-84 

Furnishing  copy  of  indictment,  9-332 

Implied  power  of  Congress  to  punish 
crime,  8-183 

Indians  committing  offenses  outside  reser- 
vation subject  to  state  jurisdiction,  8- 
078 

Indians,  jurisdiction  of  crimes  by,  8-577 

Indictment  or  presentment  not  essential  to 
due  process  of  law,  8-269 

Insanity,  statute  placing  burden  of  proof 
as  to,  on  accused,  not  a  violation  of  due 
process  clause,  9-506 

International   law,   communication  of  of- 
-  f  ease  in  statute  punishing  offense  against 
not  essential,  8-634 

International  law,  counterfeiting  notes  of 
foreign  corporation  as  offense  against, 
8-636 

International  law,  counterfeiting  securities 
of  foreign  nation  as  offense  against,  8- 
636 

International  law,  judicial  definition  of 
offense  against  not  allowed,  8-635 

International  law,  jurisdiction  of  states 
of  offense  against,  8-636 

International  law,  requirement  of,  that 
counterfeiting  foreign  money  shall  be 
prevented,  8—635 

International  law,  statute  may  leave  of- 
fense as  defined  by,  8-634 

Interstate  commerce,  power  to  enact  crimi- 
nal laws  in  regulating,  8-400 

Jeopardy  clause  of  Constitution  as  affect- 
ing, see  Jeopardy. 

Judgment  of  conviction  of  larceny  not 
allowed  as  evidence  against  receiver  of 
stolen  goods,  9-833 

Judicial  definition  of  crime  against  inter- 
national law,  8-635 

Jurisdiction  of  federal  courts  of  offense 
on  vessel  held  by  pirates,  8-635 

Jury  trial,  see  Jury  and  Jury  Trial. 

Jury  trial,  right  of,  in  criminal  prosecu- 
tion, see  Jury  and  Jury  Trial. 

Members  of  Congress,  right  to  compel  at- 
tendance of,  as  witnesses  in  criminal 
prosecutions,  9-334 

Murder  by  a  foreigner  on  a  foreign  ship, 
extent  of  jurisdiction  of  lederal  courts, 
8-635 


CRIMINAL  IiAW—  Cont'd. 

Nature  of  accusation,  right  of  accused  to 
be  informed  of,  9-330 

Nature  of  accusation,  right  of  accused  to 
be  informed  of,  applies  to  preliminary 
proceedings,  9-331 

Offenses  against  international  law,  defini- 
tion by  statute,  8-634 

Offenses,  communication  of  in  statute  not 
essential,  8-634 

Offenses  on  the  high  seas  other  than  piracy 
or  felony,  jurisdiction  of  Congress  over, 
8-400 

Penal  statute  to  protect  commerce,  8-634 

Pirates,  jurisdiction  of  federal  courts  of 
offense  on  vessel  held  by,  8-635 

Postal  law,  offense  under,  see  Postal  Ser- 
vice. 

Preliminary  proceedings,  right  of  accused 
to  be  informed  of  nature  of  accusation, 
applies  to,  9-331 

Promulgation  of,  reasonable  time  allowed, 
8-345 

Prosecutions  pending  at  time  of  admis- 
sion of  state,  power  of  Congress  to  re- 
tain jurisdiction  over,  9-195 

Protection  of  commerce  by  penal  statute, 
8-634 

Punishment  of  crime,  power  to  provide 
for,  8-682 

Regulations  of  President  and  departments 
making  acts  criminal,  8-291 

Removal  of  state  criminal  cases  to  fed- 
eral courts,  9-113 

Repeal  of  criminal  statute  not  impairment 
of  contract  obligation,  8-886 

Right  of  accused  to  be  confronted  with 
witnesses,  8-267 

Right  of  accused  to  speedy  trial,  8-267 

Searches  and  seizures,  constitutional  pro- 
vision applies  to  criminal  cases  only, 
9-250 

Senate  cannot  investigate  charge  of  crime 
against  members,  8-329 

Service  of  subpoena  on  members  of  Con- 
gress, 8-332 

Slave  trade,  suppression  of,  8-636 

State  may  punish  counterfeiting  of  for- 
eign notes,  8-636 

State  may  punish  offense  against  inter- 
national law,"  8-636 

Statute  providing  for  surrender  of  person 
charged  with  crime  in  Cuba  constitu- 
tional, 8-278 

Trial  of  extradited  fugitive  for  other  of- 
fense than  that  stated  in  requisition, 
9-187 

Trial  of  petty  larceny  on  information, 
8-263 

Venue  of  trial  (see  Ventte),  9-131 

Vessel  held  by  pirates,  jurisdiction  of  fed- 
eral courts  of  offense  on,  8-635 

View  of  premises  by  jury  in  absence  of 
accused,  9-333  * 

Witness  absent  by  procurement  of  defend- 
ant, admissibility  of  evidence  of,  9-334 

Witnesses,  right  of  accused  to  be  con- 
fronted with,  9-332 

Witnesses,  right  of  government  to  be  con- 
fronted with,  9-332 
CRIMINALS: 

Power  of  state  to  exclude,  8-516 
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CROPS: 

See  Damages. 

CROSS-EXAMINATION : 

See  Witnesses. 

Privilege  of  witness  as  affecting  scope  of, 
9-287 

CROSSINGS: 

See  Commerce. 

Alterations  in,  statute  requiring  railroad 
to  pay  for,  constitutional,  9-478,  580 

Municipal  aid  for  abolition  of  grade  cross- 
ings not  a  violation  of  due-process  clause, 
9-508 

Notice  to  railroad  of  proceedings  to  estab- 
lish railroad  crossings  not  essential,  9- 
444 

CUBA: 

Constitutional  provisions  not  applicable 
to,  8-278 

CUMULATIVE  SENTENCE: 

See  Sentence  and  Punishment. 

CURATIVE  STATUTES: 

Effect  upon  obligation  of  contracts,  8-867 

CURRENCY: 

See  Coinage. 

Act  providing  for  national  currency  not  a 
bill  for  raising  revenue,  8-338 

Counterfeiting  and  forging  of,  see  Coun- 
terfeiting and  Foboino. 

CUSTOMS  APPRAISERS: 

See  Offices  and  Officers. 

CUSTOMS  OFFICERS: 

See  Offices  and  Officers. 

DAIRIES: 

Constitutionality     of     statute     regulating 

keeping  of,  9-596 
Statutory  regulation  of,  not  a  violation  of 

due  process  of  law  clause,  9-502 

DAMAGES: 

Assessment  of  damages  upon  default,  9- 
345 

Compensation  for  injury  from  change  in 
grade  of  street,  constitutionality  of 
statute  regulating,  9-605 

Compensation  for  taking  of  property  for 
public  use,  see  Eminent  Domain. 

Condemnation  proceedings,  measure  of 
damages  in,  see  Eminent  Domain. 

Direct  and  consequential  injuries  to  prop- 
erty, equal  protection  of  laws  as  affect- 
ing, 9-545 

Fires  set  by  railroads,  constitutionality 
of  statute  regulating  recovery  of  dam- 
ages for,  9-476 

Injury  to  crops,  statute  providing  double 
damages  for,  constitutional,  9-577 

Injury  to  stock,  statute  providing  double 
damages  for,  constitutional,  9-576 

Legal  tender  for  injuries  to  land  from 
property  improvements,  8-724 

Mental  anguish,  statute  allowing  recovery 
of  damages  for,  constitutional,  9-480, 
581 

Presumption  of  value  of  property  lost  by 
fire,  constitutionality  of  statute  provid- 
ing for,  9-459 


DAMAGES  —  Cont'd. 

Railroad  employees,  statute  prohibiting 
waiver  by,  of  right  to  damages  for  in- 
juries unconstitutional,  9-465 

Taking  and   damage  distinguished,   9-309 

DAMS  AND  BOOMS: 

State  regulation  of,  as  affecting  interstate 
commerce,  see  Commerce. 

DATE: 

When  statute  takes  effect,  see  Statutes. 

DEAD  BODIES: 

See  Commerce. 

Regulation  of  burial  of,  not  impairment  of 

contract,  8-756 
Removal   of,  power  of  state   to   regulate, 

9-228 

DEATH  PENALTY: 

See  Sentence  and  Punishment. 
Due-process   clause   as  affecting   execution 
of,  see  Due  Process  of  Law. 

DEBATE: 

As  guide  to  interpretation,  8-270 
Privilege  of  members  of  Congress,  8-333 

DEBTS: 

Payment  of   debts   of  United   States,  see 

Appropriations. 
Priority  of  debts   due   to   United   States, 

8-357 
Taxation  for  payment  of,  8-357 

DECEDENT'S  ESTATE: 

Claim  against  decedent's  estate,  jury  trial 
of,  not  essential,  9-341 

Jury  trial  of  claim  against,  not  essential, 
9-341 

Settlement  of,  as  affected  by  Federal  Bank- 
ruptcy Act,  8-602 

DECLARATION  OF  WAR: 

See  War. 

DECLARATIONS  : 
See  Evidence. 

Dying  declarations,  admissibility  in  crimi- 
nal prosecutions,  9-333 
Treason,  declarations  as  evidence  of,  9-140 

DECREES: 

Annulment  of,  statute  providing  for,  un- 
constitutional, 8-885 

Faith  and  credit  to  be  given  decrees  of 
other  states,  see  Faith  and  Credit. 

DEDICATION: 

See  Copyrights  and  Patents. 

DEEDS: 

Annulment  of,  statute  providing  for,  un- 
constitutional, 8-885 

Covenant  in  deed  against  conveyance  to 
Chinese  unconstitutional,  9-229 

Negative  covenants  in  deed  not  property 
within  meaning  of  eminent  domain 
clause,  9-308 

DE  FACTO  GOVERNMENTS: 

Courts,  statutes  validating  proceedings  of, 
constitutional,  8-736 

DEFAULT: 

See  Judgments. 

Assessment  of   damages   upon  default,  Jh 
345 
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DEFENSE: 

Faith  and  credit  clause  as  affecting  de- 
fense to  foreign  judgments,  see  Faith 
and  Credit. 

Powers  of  general  government  as  to  pro- 
viding for,  8-277 

Taxation  to  provide  for  common  defense, 
8-367 

DELEGATES: 

See  Territories. 

DELIVERY: 

Delivery  after  breaking  bulk,  8-385 

DEMAND: 

See  Extradition. 

DENTISTS: 

See  Physicians  and  Surgeons. 
Statute   regulating   practice   of    dentistry 
unconstitutional  as  ex  post  facto  law, 
8-732 
DEPARTMENTS: 
See  Executive  Departments. 
Appointments   by   heads   of,   see   Offices 

and  Officers. 
Authority,  acts  of,  9-1 
Constitution  the  source  of  power  of,  8-280 
Control  of  President  over  legislative,  ex- 
tent of,  8-286 
Co-ordinate  power  of  several  departments, 

8-286 
Definition  of,  9-12 

Delegation  of  power  conferred  on,  to  an- 
other department  prohibited,  8-287 
Distinction  in  Constitution  between  powers 

of  several  departments,  8-287 
Division  of  government  into  several  depart- 
ments, 8-286 
Due  process  of  law  clause  restrains  execu- 
tive,   legislative,    and    judicial    depart- 
ments, 9-289 
Gift  to  department  by  foreign  power  not 

prohibited,  8-712 
Impairment    of    obligation    of    contracts, 
contracts  with  departments  not  within 
prbtection  of  clause,  8-753 
Judicial  notice  of  regulations  of,  8-296 
Official  acts  presumed  those  of  President, 

9-1 
Post-office    department,  see    Postal    Ser- 
vice. 
•     Powers  of  several  departments,  8-285 
Public  property,  executive  department  can- 
not sell,  9-206 
Regulations  of: 

As  to  bridges  over  navigable  waters, 

8-293 
As   to  operation   of  tariff  reciprocity 

provisions,  8-291 
Congress  may  delegate  power  to  make, 

8-291 
Creation  of  criminal  offense  by,  8-291, 

293,  295 
Establishing     uniform     standards     of 

quality  of  imports,  8-292 
For  enrolling  militia,  8-296 
Judicial  notice  of,  &-296 
Limiting  discharge  of  refuse  on  tidal 

waters,  8-295 
Making  acts  criminal,  8-291 
Prescribing  marks  on  packages  of  oleo- 
margarine, 8-295 

9F.S.A.  —  50 


DEPARTMENTS  —  Cont'd. 
Regulations  of  —  Cont'd. 

Prohibiting     importation     of     spirits 

into  Alaska,  8-292 
Protecting  improvements  in  navigable 

rivers,  8-293 
Protecting  timber  on  public  landB,  8- 
294 
Relation  of  heads  of,  to  President,  9-1 
Rules,    power    of    Congress    to    authorize 

heads  to  make,  8-684 
Separate  resolutions  of  Congress  as  affect- 
ing action  of,  8-339 
Several  departments  of  government,  8-286 
Subject  to  control  of  Constitution,  8-285 

DEPORTATION: 

See  Aliens.  . 

DEPOSITIONS: 

Action  to  recover  value  of  forfeited  mer- 
chandise, admissibility  of  deposition  in, 
9-332 

Admission  of,  in  criminal  cases  not  a  de- 
nial of  due  process  of  law,  9-437 

Criminal  prosecution,  deposition  or  state- 
ment taken  on  preliminary  examination 
in,  admissibility  of,  9-333 

DEPOTS: 

See  Commerce. 

DEPRIVE: 

Definition  of,  8-260 

DEPUTY: 

See  Sergeant- at-arms. 

DEVOLUTION: 

Faith  and  credit  clause  as  affecting  devo- 
lution   of    property,    see    Faith    and 
Credit. 
DIPLOMATIC   AND   CONSULAR  OFFI- 
CERS: 

Acceptance  by  minister  of  United  States 
government  of  like  office  under  foreign 
power  prohibited,  8-712 

Ambassador  defined,  9-38 
'     Ambassadors    and    public    ministers,    Su- 
preme  Court    has    original    jurisdiction 
of  cases  affecting,  9-117 

Ambassadors,  appointment  of,  9-38 

Appointment  of  diplomatic  officer  by  Presi- 
dent, 9-38 

Appbintment  of  inferior  consular  officers, 
9-38 

Appointment  of  vice-consuls,  9-39 

Appointment,  powers  of  President  as  to, 
9-38 

Appropriations  for  salaries  subject  to  con- 
gressional control,  9-41 

Assaults  on  foreign  ministers,  jurisdiction 
of,  9-118 

Certificate  of  state  department  of  privi- 
lege of,  9-118 

Citizenship  of  children  of  ministers  and 
consuls,  9-388 

Commissioner  appointed  pursuant  to 
treaty  not  diplomatic  or  consular  officer, 
9-41 

Congress,  power  to  control  appointment  of 
diplomatic  agents,  9-41 

Consular  courts,  trial  of  offenses  in,  see 
Const'lar  Courts. 

Consular  officers,  appointment  of,  9-38 

786  Volume  IX, 


Diftautb  and  Otusnlar  Mem.        INDEX    TO   THE 


District  of  Coluaeia. 


DIPLOMATIC  AND  CONSULAR  OFFI- 
CERS —  Con/Vf. 

Consular  officers,  creation  of  office  of,  9-38 

Consuls,  appointment  of,  9-38 

Definition  of  ambassador,  9-38 

Diplomatic  officer,  appointment  by  Presi- 
dent, 9-38 

Foreign  governments,  duty  of  President  to 
receive  ambassadors  of,  9-53 

Inferior  consular  officers,  appointment  of, 
9-38 

Power  to  act  for  foreign  government,  8-712 

Privilege  of,  certificate  of  state  depart- 
ment as  evidence  of,  fc-118 

Beeess  appointment  by  President  to  meet 
public  exigency,  9-50 

Salaries,  power  of  Congress  to  control 
appropriations  for,  9-41 

Statutes,  execution  of,  duties  of  President 
as  to,  see  President. 

Supreme  Court  has  original  jurisdiction  of 
cases  affecting,  9-117 

Vice-consuls,  appointment  of,  9-38,  39 

DIRECT  TAXES: 

See  Taxation. 
Definition  of,  8-305 

DISCONTINUANCE : 

See  Actions. 

DISCOVERY  OF  ASSETS: 

Equity  proceedings  fox  discovery  of  assets 
of  judgment  debtor,  9-83 

DISCRIMINATION : 

See  Commerce. 

Equal   protection   of   laws,   discrimination 

as  affecting,  see  Equal  Protection  of 

Law. 
Interstate     commerce,     discrimination     in 

state  taxation  of,  see  Commerce. 
Suffrage,t  discrimination  in  granting  right 

of,  see  Suffrage,  Right  of. 

DISEASED  PERSONS: 

Power  of  state  to  exclude,  8-516 

DISORDERLY  CONDUCT: 

Punishment  of  members  of  Congress  for, 
8-329 

DISORDERLY  HOUSE: 

Keeping  faro  bank  and  keeping  disorderly 
house  distinct  offenses,  9-270 

DISPENSARY  LAWS: 

See  Intoxicating  Liquors. 

DISSOLUTION  OF  CORPORATION: 

See  Corporations. 

DISTILLED  SPIRITS: 

See  Intoxicating  Liquors. 

DISTILLING  AND  RECTIFYING: 

Bond,    power    of    Congress    to    require    ae 

condition  precedent,  8-679 
Regulation  of  by  Congress,  8-679 

DISTRESS: 

Collection  of  taxes  by  distress  and  seizure 
of  person  not  a  violation  of  due  process 
clause,  9-513 

Defaulting  officer,  distress  warrant  against, 
9-302 

Power  of  Congress  to  distrain  for  collec- 
tion of  taxes,  8-350 


DISTRESS  —  Cont'd. 

Power  of  solicitor  of  treasury  to 
8-263 

Solicitor  of  treasury,  statute  authorizing 
issuance  of  distress  warrant  by,  **J»d, 
9-71 

Statute  abolishing  resnedjr  by,  not  a§puem- 
ble  to  existing  contracts,  8-884 

Taxes,   distraint   for   payment   of,   consti- 
tutional, 0-301 
DISTRICT  OF  COLUMBIA: 

Accounting  officers  of,  8-661 

Acquisition  of  lead  in  adjoining  state, 
8-661 

Adjoining  state,  acquisition  of  laud  in, 
8-661 

Adoption  of  laws  of  Maryland  and  Vir- 
ginia iu,  8-4*7  , 

Apportionment  of  direst  tares  in,  8-S04 

Assessments,  defects  in  cured  by  statute, 
8-660    * 

Assessments      for      local 

.     power  of  Congress  to  make,  8-660 

Assessments    in  excess  of 
stitutional,  8-661 

Assessments  on  property  lor  national  pur- 
poses, 8-660 

Assumption  of  sovereignly  «verv  8-656 

Attainder,  bill  of,  Congress  cannot  render 
inhabitants  subject  to,  8-458 

Benefit,  assessment  must  be  proportionate 
to,  8-661 

Bonds  of  officers,  8-661 

Bonds,  taxation  of  by  states.  8-462 

Cession  of  territory  for,  8-656 

Common-law  offense  in,  8-659 

Constitutional  guaranties  of  individual 
rights  of  inhabitants,  8-456 

Construction  of  adopted  statute,  8-657 

Construction  of  aqueduct  by  Congress  to 
supply  the  city  of  Washington,  8-471 

Corporation  organised  in,  nature  of,  6-468 

Courts,  character  as  courts  of  the  United 
States,  8-659 

Courts,  jurisdiction  of,  8-459 

Courts  of,  9-59 

Courts,  power  to  organize,  8-659 

Crimes  against  United  States  in,  8-464 

Delegation  of  municipal  powers  by  Con- 
gress, 8-457 

Delegation  of  power  to  regulate  comsserce 
by  Congress  not  allowed,  8-401 

Discrimination  in  ordinance  not  allowed, 
8-659 

Due-process  of  law  clause  applies  fee,  9- 
289 

Effect  of  ordinance,  8-658 

Eminent-domain  clause,  restrictions  in  ap- 
plication to  District  of  Columbia,  9- 
007 

Employment  in  government  service  in,  not 
disqualification  to  election  as  represent- 
ative, 8-301 

Exclusive  power  of  Congress  as  ts  taxa- 
tion, 8-660 

Exclusive  power  of  Congress  over,  4-659 

Exemption  from  taxation,  power  of  Con- 
gress as  to,  8-661 

Ex  post  facto  laws,  Congress  cannot  enact 
in,  8-658 

Extent  of  jurisdiction  of  Congress  over, 
8-657 
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'  DISTRICT  OF   COLUMBIA  —  Cont'd. 

General  legislation,  Congress  cannot  dele- 
gate power  to  pass,  8-058 
Individual    rights    of    inhabitants, "  protec- 
tion of,  8-058 
Interstate  commerce,  license  tax  as  inter- 
ference with,  8-661 
Interstate  extradition,  provision  as  to,  ap- 
plicable to  District  of  Columbia,  9-186 
Interstate  extradition,  provision  as  to,  not 

applicable  to  Indian  nations-,  9-185 
Jurisdiction  of  Congress,  extent  of,  8-657 
Jurisdiction  of  Congress  over,  time  of  vest- 
ing, 8-656 
Jurisdiction  of  courts  of,  8-659 
Jury    trial,    constitutional    right    of,    not 

abrogated  in,  8-658 
Jury  trial  in  actions  of  common  law,  con- 
"  stitutional    provision    aa   to,    applicable 
to  courts  of  District  of  Columbia,  9-337 
Jury  trial  in  criminal  prosecutions,  pro- 
visions aa  to,  applicable  to  District  of  Co- 
lumbia, 9-325 
Jury   trial,    requirements   of    Constitution 
as  to,  apply  to  District  of  Columbia,  9- 
128 
Justices  of  the  peace,  jurisdiction  of,  9-59 
Laws  of  Maryland  and  Virginia,  adoption 

of,  8-657 
Legislative  power  of  Congress  over,  8-657 
Legislature  of  the  Union,  exercise  of  power 

of  Congress  as,  8-657 
License  tax  in  as  interference  with  inter- 
state commerce,  8-661 
Local   improvements,   Congress   may   make 

assessments  for,  8-660 
Municipal  and  national  powers  of  Congress 

in,  8-657 
Municipal  powers  in,  delegation  of  by  Con- 
gress, 8-657 
National  and  municipal  powers  of  Congress, 

8-657 
National  purposes,  assessments  on  property 

for,  8-660 
Nature  of  power  of   Congress  as  to  tax- 
ation, 8-661 
Not   a   state   within   meaning   of   judicial 

clause,  fr-105 
Offenses  in,  8-659 
Officers,  accounting  of,  8-661 
Official  bonds.  8-661 
Ordinance,  discrimination  in   not  allowed, 

8-659 
Ordinance  of,  effect,  8-658 
Organization  of  courts,  8-659 
Police  power  of  Congress  in,  8-659 
Privileges  and  immunities  clause  of  Four- 
teenth Amendment,  extent  to  which  ap- 
plicable to  District  of  Columbia,  9-396 
Register  of  wills,  appointment  of,  £-41 
Regulation  of  commerce  between,  and  state, 

8-372 
Regulations   affecting    peace,    morals,    etc., 

power  of  Congress  to  enact,  8-659 
Searches  and  seizures,   constitutional   pro- 
vision as  to,  applicable,  8-658 
Sovereignty  of  Congress  over,  8-656 
States,  taxation  of  district  bonds  by,,  8-662 
Statute  adopted  from  Maryland  and   Vir- 
ginia, construction  of,  8-657 
Statutes  cure  defects  in  assessments.  8-600 
Streets  and  sidewalks,  power  of   Congress 
to  levy  assessments  for,  8-660 


DISTRICT   OF   COLUMBIA  —  Cont'd. 
Taxation  by  Congress  in,  8-348 
Taxation  by  state  of  district  bonds,  8-662 
Taxation,   exclusive  power  of  Congress  aa 

to,  8-660 
Taxation  in,  by  Congress,  8-348 
Taxation,  nature  of  power  of  Congress,  8- 

661 
Taxation,    power    of    Congress    to    exempt 

property  from,  8-661 
Tonnage  duties  cannot  be  imposed  in,   8- 

903 
United  States,  crimes  against  in,  8-660 
Vesting  of  jurisdiction  of   Congress  over, 

time  of,  8-656 

DISTRICTS: 

Power  of  legislature  to  district  state,  8-318 

DIVIDENDS: 

Tax  on,  not  a  direct  tax,  8-308 

DIVORCE: 

Alimony,  faith  and  credit  clause  as  affect- 
ing decree  of,  see  Faith  and  Credit. 

Alimony,  writ  of  attachment  on  failure  to 
pay,  9-536 

Faith  and  credit  clause  as  affecting  decree 
of  divorce,  see  Faith  and  Credit. 

Faith  and  credit  clause  as  affecting  decree 
of  separation,  9-156 

Faith  and  credit  clause  not  applicable  to 
plea  where  court  had  no  jurisdiction,  9- 
149 

Remarriage  of  divorced  persons,  constitu- 
tionality of  statute  prohibiting,  8-742 

Separation,  faith  and  credit  clause  as  af- 
fecting decree  of,  9-156 

DOCK  YARDS: 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-664 

DOCUMENTARY  EVIDENCE: 

See  Production  of  Documents. 

Production  of,  under  compulsion  as  un- 
reasonable search,  see  Searches  and 
Seizures. 

Unstamped  documents  as  evidence  in  state 
courts,  8-356 

Writings,  statute  providing  for  comparison 
of,  constitutional,  8-736 

DOGS: 

Limiting  recovery  for  injury  to  dog  not  a 
violation  of  due-process  clause,  9-510 

Registration  of  certain  classes  of  dogs,  pro- 
vision requiring,  constitutional,  9-607 

DOMESTIC  RELATIONS : 

Federal  jurisdiction  of,  9-86 

DOMICILE: 

See  Citizenship. 

DOWER: 

Privileges  and  immunities  clause  as  affect- 
ing validity  of  statute  regulating  right 
of,  9-179 

Right  to  dower  as  a  contract,  8-854 

DRAINS: 

Construction  of  drains  on  lands  of  others, 
constitutional  provision  for,  valid,  9-534 
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DRAWBRIDGES: 

Franchises  granted   to  bridge  company  to 
maintain,  cannot  be  infringed,  8-838 
DRUGGISTS: 

Intoxicating  liquors,  sale  of,  by  druggists, 
see  Intoxicating  Liquors. 

Intoxicating     liquors,      statute      requiring 
druggist  to  take  out  license  for  sale  of, 
constitutional,  9-490 
DRUGS: 

State  license  tax  on  sale  of,  see  Commerce. 
DRUMMERS: 

License  tax  on,  by  state,  validity  of,  8-894 

State  tax  on  sales  by,  see  Commerce. 
DUE  PROCESS  OF  LAW: 

Abduction  in  extradition  proceedings  not 
violation  of  due  process  clause,  9-536 

Abolition  of  office  created  by  legislature  not 
a  violation  of  due  process  clause,  9-455 

Accused,  presence  of  in  appellate  court  not 
essential  element  of  due  process,  9-433 

Acquired  territory,  extent  to  which  pro- 
vision operates  in,  9-290 

Actions,  constitutionality  of  statute  im- 
mediately barring,  9-453 

Actions,  removal  of  bar  of  statute  limiting 
not  a  violation  of  due  process  clause,  9- 
454 

Actions,  statute  providing  limitation  for, 
not  violation  of  due  process  clause,  9-453 

Admission  of  deposition  in  criminal  cases 
not  a  violation  of  due  process  clause,  9- 
437 

Adulterated  milk,  statute  prohibiting  sale 
of,  constitutional,  9-490 

Adulteration  of  food  products,  findings  of 
fact  by  state  officer  as  to,  not  violation 
of  due  process  clause,  9-509 

Affidavit  of  plaintiff,  imprisonment  of  judg- 
ment debtor  upon  a  violation  of  due 
process  clause,  9-433 

Affirmation  of  principles  of  common  law, 
provision  is,  9-289 

Agent  of  insurance  companies,  statute  pro- 
viding for  licensing  of,  constitutional,  9- 
487 

Agents  and  attorneys  securing  pension, 
statute  limiting  compensation  of,  not  un- 
constitutional, 9-298 

Alien  jurors,  presence  of,  on  jury  not  viola- 
tion of  due  process  clause,  9-435 

Alien  resident,  due  process  clause  applies 
to  expulsion  of,  9-296 

Aliens,  deportation  of,  not  a  violation  of 
provision,  9-296 

Aliens,  determination  by  executive  officers 
of  right  of,  to  enter,  not  a  violation  of 
provision,  9-296 

Aliens,  imprisonment  at  hard  labor  before 
expulsion  unconstitutional,  9-297 

Aliens,  statute  placing  burden  of  proof  on 
of  right  to  remain  constitutional,  9-297 

Alimony,  attachment  on  failure  to  pay,  not 
violation  of  due  process  clause,  9-536 

Amending  statute  of  limitation  as  to  state 
not  violation  of  due  process  clause,  9-453 

Animals,  statute  limiting  recovery  for  in- 
jury to,  not  violation  of  due  process 
clause,  9-510 

Annexation  of  territory  to  municipal  cor- 
poration, constitutionality  of  statute 
regulating,  9-532 


DUE  PROCESS  OF  LAW  —  Can Vd, 

Annexed   territory,  operation  of  provision 

in,  9-290 
Anti-trust  law,  preliminary  examination  of 

witnesses  under,  constitutional,  9-462 
Anti-trust    laws    not    a    violation   of   doe 

process  clause,  9-460 
Appeal  from  judgment  of  conviction,  right 
of,  not  essential  to  due  process  of  law,  9- 
439 
Appellate  court  cannot  modify  verdict,  9- 

440 
Appellate    court,    rearrangement   of   juris- 
diction given  not  violation  of  due  process 
clause,  9-439 
Appointment    of    receiver    in    bankruptcy 
without  notice  not  a  violation  of  provi- 
sion, 9-294 
Apportionment  of   assessment  by  commis- 
sioners,  statute  providing  for,   constitu- 
tional, 9-300 
Apportionment    of    benefits    for    local   im- 
provements, statute  regulating  constitu- 
tional, 9-300 
Appropriate  proceeding  in  particular  case, 

due  process  of  law  is,  9-426 
Appropriation  for  benefit  of  public  officer, 
power  of  state  to  change  purpose  of,  9- 
456 
Arraignment  and  accusation  of  defendant 
under  state  laws,  due  process  clause  does 
not  affect,  9-436 
Arrest  and  bail  in  civil  action  not  a  viola- 
tion of  provision,  9-295 
Arrest  and  detention  by  order  of  war  de- 
partment a  violation  of  provision,  9-295 
Arrest   by    bail    outside    of    state   as  due 

process,  9-432 
Assessment   against   stockholders   of  bank, 
statute  making  conclusive,  not  violation 
of  provision,  9-295 
Assessment  for  public  parks,  constitution- 
ality of  statute  requiring,  9-300 
Assessment   for   taxation,   right  to   appeal 
from,  not  essential  to  due  process  of  law, 
9-439 
Assessment    of    taxes,    statute    prohibiting 

suits  to  restrain,  constitutional,  9-301 
Assessments   for  local    improvements,  con- 
stitutionality  of  statute   providing  for, 
9-299 
Assessments  for  local  improvements,  notice 
and  opportunity  to  be  heard  in.  as  ele- 
ment of  due  process  of  law,  9-293 
Assessments  for  public  improvements: 
Apportionment   of   assessment   accord- 
ing to  area  constitutional,  9-518 
Apportionment   of   assessment  accord- 
ing to  frontage  constitutional,  $H>18 
Area,  apportionment  of  assessment  ac- 
cording to,  constitutional,  9-518 
Assessment  according  to  laws  enacted 
after  improvements  made  constitu- 
tional, 9-521 
Assessment  not  limited  to  increase  in 

value.  9-520 
Benefits    from    improvements,    assesa- 
•    ments    on     nroperty     for,    constitu- 
tional, 9-517 
"Benefits   to   be   considered    in  making 

assessments,  9-519 
TCoTiofit    the   basis    for    assessment  for 
street  improvement.  9-520 
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DUE  PROCESS  OF  LAW  —  Cont'd. 

Assessments    for    public    improvements  — 
Cont'd. 

Benefit  the  basis  of  apportionment  of 
cost  of  opening  highway,  9-520 

Board  for  assessment,  membership  in, 
of  property  owners  does  not  invali- 
date proceedings  of,  9-522 

Bonds  issued  to  pay  cost  of  assessment 
not  invalidated  by  unconstitutional- 
ity of  assessment,  9-522 

Change  in  law  enacted  after  improve- 
ments made,  assessments  according 
to,  constitutional,  9-521 

Constitutionality  of  state  statutes  pro- 
viding for  assessments,  9-517 

Depreciation  of  property  by  improve- 
ment, effect  on  assessment,  9-521 

Discrimination  against  nonresident 
owners  protesting  against  improve- 
ment, 9-522 

District  which  shall  be  taxed  for  local 
improvement,  legislative  discretion 
to  fix,  9-521 
.Docks,  statute  requiring  construction 
by  riparian  owners  without  regard 
to  benefit  unconstitutional,  9-517 

Drainage  assessment,  proportion  of  tax 
for,  to  benefit  need  not  be  exact,  9- 
520 

Estoppel  of  petitioners  for  assessment 
to  set  up  illegality,  9-522 

Frontage,  apportionment  of  assess- 
ments according  to,  constitutional, 
9-518 

Highways,  cost  of  opening,  must  be 
apportioned  according  to  benefit,  9- 
520 

Increase  in  value  not  measure  of  as- 
sessment, 9-520 

Irrigation  benefits,  statute  providing 
for  assessment  according  to,  consti- 
tutional, 9-520 

Local  improvements,  assessments  for, 
properly  conducted  are  constitu- 
tional, 9-517 

New  assessment  in  lieu  of  prior  illegal 
assessment  constitutional,   9-521 

Nonresident  owners,  discrimination 
against,  protesting  against  improve- 
ment, 9-522 

Nonresidents,  assessment  statute  can- 
not impose  personal  liability  on,  9- 
522 

Paving  statute  constitutional,  9-517 

Personal  liability  cannot  be  imposed 
on  nonresident  owners,  9-522 

Personal  property  subject  to  assess- 
ment, 9-517 

Petitioners  for  assessment  estopped  to 
set  up  illegality,  9-522 

Prior  illegal  assessment  may  be  re- 
placed by  new  assessment,  9-521 

Property  depreciated  by  improvement 
cannot  be  assessed.  9-521 

Property  owners  may  be  members  of 
assessing  board,  9-522 

Riparian  owners,  statute  requiring  con- 
struction of  docks  by,  without  regard 
to  benefit,  unconstitutional,  9-517 

Sidewalk,  special  tax  for  construction 
of,  without  regard  to  benefit,  uncon- 
stitutional, 9-520 


DUE  PROCESS  OF  LAW  —  Cont'd. 

Assessments    for    public    improvements  — 
Cont'd. 
Special    benefits,   assessment   must   be 

made  with  regard  to,  9-519 
Special  tax  for  sidewalk  construction 
without  regard  to  benefit  unconsti- 
tutional, 9-520 
Special  taxing  districts,  power  of  legis- 
lature to  confine  assessments  to,  9- 
521 
Sprinkling  streets  at  expense  of  abut- 
ting owners,   statute  providing  for, 
constitutional,  9-517 
Street   improvements,   assessment   for, 

must  be  based  on  benefit,  9-520 
Streets,   statute  providing  for  assess- 
ments for  paving  of,  constitutional, 
9    518 
Taxing  district  for  local  improvement, 
legislature  has  discretion  to  fix,  9- 
521 
Unconstitutionality  of  assessment  does 
not  invalidate  bonds  issued  to  pay 
cost,  9-522 
Water  frontage  tax,  unconstitutional- 
ity of  statute  providing  for,  9-517 
Assignment  of  wages,  statute  prohibiting, 

constitutional,  9-463 
Attachment  on  failure  to  pay  alimony  not 

violation  of  due-process  clause,  9-536 
Attorneys,  disbarment  of,  by  summary  pro- 
ceeding, not  violation  of  clause,  9-304 
Attorneys'  fees,  statute  authorizing  recov- 
ery of,  against  insurance  companies  con- 
stitutional, 9-487 
Attorneys  to  secure  pensions,  statute  limit- 
ing compensation  of,  not  a  violation. of 
clause,  9-298 
Auditor,  summary  removal  by  governor  not 
a  violation  of  due-process  clause,  9-456 
Autrefois    acquit    or    convict,    due-process 
clause  of  Fourteenth  Amendment  as  af- 
fecting common-law  rule  as  to,  9-436 
Bakers,  ten-hour  labor  law  for,  unconsti- 
tutional,  9-464 
Banking  business,  statute  limiting  right  to 

carry  on,  unconstitutional,  9-501 
Bankruptcy,    appointment    of   receiver   in, 
without  notice,  not  a  violation  of  provi- 
sion, 9-294 
Bankruptcy,  notice  to  creditors   in  volun- 
tary   proceedings    in,   not   essential   ele- 
ment of  due  process  of  law,  9-294 
Bankruptcy,   order  in,  without  notice  not 

due  process  of  law,  9-294 
Banks,    statute   prohibiting   acceptance   of 
deposits    by    after    insolvency    constitu- 
tional, 9-533 
Barbers,     prohibition     against    conducting 
business  on  Sunday  constitutional,  9-506 
Barring  action  immediately,  constitutional- 
ity of  statute  having  effect  of,  9-453 
Beer,  statute  prohibiting   manufacture  of 
by  breweries  after  erection  constitutional, 
9^489 
Billboards,  ordinance  relating  to  height  of, 

constitutional.  9-534 
Blacklisting  employee,  statute  prohibiting, 

constitutional.  9-465 
Bon'K  statute  providing  that  obligors  need 
not  sicrn.  when  taken  in  court  of  record 
constitutional,  9-534 
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Books  and  papers  relating  to  fraud  on  rev- 
enue, seizure  of,  not  violation  of  clause, 
9-301 

Breweries,  statute  cannot  follow  property 
in,  without  due  process  of  law,  9- 
490 

Breweries,  statute  prohibiting  manufac- 
ture of  beer  by,  after  erection,  constitu- 
tional, 9-489 

Building  and  loan  association,  statute  pro- 
hibiting receipt  of  dues  by,  after  insol- 
vency not  violation  of  constitutional 
provision,  9-532 

Burden  of  proof  as  to  plea  of  insanity, 
placing  of  on  defendant  constitutional, 
9-607 

Burden  of  proof  of  right  to  remain,  statute 
placing  on  alien  constitutional,  9-297 

Burden  of  proving  unreasonableness  of 
water  rates,  9-482 

Business  and  rates  of  grain  elevator,  power 
of  legislature  to  regulate,  9-485 

Cancellation  of  lcu.se  from  state  not  viola- 
tion of  due-process  clause,  9-508 

Cemeteries,  statute  prohibiting  establish- 
ment of,  in  certain  city  districts  consti- 
tutional, 9-531  , 

Charge  of  court,  omission  in,  of  reference 
to  presumption  of  innocence  not  a  viola- 
tion of  due-process  clause,  9-437 

Chinese  aliens,  statute  placing  burden  of 
proof  on,  of  right  to  remain  constitu- 
tional, 9-297 

Chinese,  constitutionality  of  ordinance  re- 
quiring inoculation  of,  9-505 

.Chinese,  ordinance  requiring  removal  to 
designated  portion  of  city  unconstitu- 
tional, 9-505 

Chinese,  statute  regulating  laundry  busi- 
ness of,  constitutional,  9-504 

Cigarettes,  ordinance  regulating  license  of, 
constitutional,  9-492 

Civil  action,  arrest  and  bail  in,  not  viola- 
tion of  provision,  9-295 

Coal,  statute  regulating  screening  and 
weighing  of,  constitutional,  9-464 

Commissioners,  statute  requiring  payment 
of,  by  corporations  not  violation  of  due- 
process  clause,  9-467 

Commission  sales  of  farm  products,  statute 
regulating,  constitutional,   9-493 

Commitment  by  justice  for  crime  not  com- 
mitted in  his  county  not  due  process,  9- 
431 

Commitment  for  failure  to  testify  before 
county  attorney,  violation  of  due-process 
clause,  9-437 

Commitment  for  state  offense  upon  trial 
for  violation  of  city  ordinance  not  a  vio- 
lation of  due-process  clause,  9-432 

Commitment  of  minors  to  reformatory, 
clause  does  not  apply  to,  9-297 

Common  law,  error  of  state  court  in  decid- 
ing what  constitutes,  not  a  violation  of 
due-process  clause,  9-451 

Common-law  procedure,  legislation  in  dero- 
gation, as  violation  of  due-process  clause, 
9-434 

Compensation  for  losrs  drifted  on  shore, 
statute  providing  for,  constitutional,  9- 
534 

Compenaatioa  of  justices  of  fixed  classes, 
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statute   making   difference   in,   constitu- 
tional, 9-456 

Compensation   of    pension    agents,    statute 
limiting,  constitutional,  9-298 

Competing  waterworks  plant,  when  statute 
authorizing  erection  of  constitutional,  9- 

Compulsory  vaccination  statutes  constitu- 
tional, 9-507 
Condemnation  proceedings: 

Adverse  claim  to  property  sought  to  be 
condemned,  trial  of,  as  due  process, 
9-498 

Agricultural  purposes,  taking  of  land 
for  drainage  for,  constitutional,  9- 
497 

Arid  lands,  condemnation  for  irriga- 
tion of,  constitutional,  9-496 

Assessment  by  commissioners  or  jury, 
constitutional,  9-499 

Assessment  of  compensation,  by  whom 
made,  9-499 

Commissioners,  assessment  of  compen- 
sation by,  constitutional,  9-499 

Compensation,  decree  may  authorize 
possession  before  determination  of 
amount  of,  9-499 

Compensation,  judgment  without  se- 
curing, unconstitutional,  9-499 

Compensation  may  be  assessed  by  com- 
missioners or  jury.  9-499 

Compensation,  necessity  of  tribunal  to 
assess,  9-499 

Compensation,  provision  for,  essential 
to  due  process,  9-498 

Determination  of  amount  of  compensa- 
tion, decree  may  authorize  posses- 
sion before,  9-499 

Drainage  district,  taking  of  land  for 
establishment  of,  constitutional,  9- 
496 

Drainage  for  agricultural  purposes, 
taking  of  land  for,  constitutional,  9- 
497 

Elevator  site,  taking  of  railroad  right 
of  way  for,  not  constitutional,  9-496 

Fact,  finding  of,  by  triers  may  be  made 
final,  9-500 

Fifth  Amendment  as  affecting  due 
process  in  condemnation  proceedings, 
9-499 

Findings  of  fact  by  triers  may  be  made 
final,  9-500 

Hearing  as  element  of  due  process,  9- 
498 

Increase  of  operating  expenses  of  rail- 
road by  opening  new  streets  not  a 
taking  without  due  process,  9-497 

Irrigation  of  land,  taking  of  land  for, 
constitutional,  9-496 

Judgment  without  compensation  se- 
cured invalid,  9-499 

Jury,  assessment  of  compensation  by, 
constitutional,  9-499 

Land,  taking  of,  for  irrigation  pur- 
poses constitutional,  9-496 

Milldam  overflowing  land  by  erection 
of,  not  a  taking  without  due  process. 
9-496 

Necessity,  what  constitutes  due  process 
of  law  in  determining  question  of, 
9-495 
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Notice  as  element  of  due  process,  9- 

498 
Opening  of  streets  benefiting  railroad, 

constitutionality  of  taking  for,  9- 

497 
Opening  streets,   taking  of  land   for, 

constitutional,  9-498 
Overflowing  by  erection  of  milldam  not 

a  taking  without  due  process,  9-496 
Possession    before    determination    of 

amount,   decree   may   authorize,   9- 

499 
Private    Use,    taking    for,    not    due 

process  of  law,  9-495 
Question  of  necessity,  what  constitutes 

due  process  of  law  in  determining, 

9-495 
Railroad  right  of  way,  taking  of,  for 

elevator  site  not  constitutional,  9- 

499 
Railroads,  increase   of   operating   ex- 
penses of,  by  opening  new   streets 

not  a  taking  without  due  process, 

9-497 
Bight  of  way  of  railroad,  taking  of, 

for    elevator    site    unconstitutional, 

9-496 
Streets   benefiting   railroad,   constitu- 
tionality of  taking  for  opening  of, 

9-497 
Streets,  increase  of  operating  expenses 

of  railroad  by  opening,  not  a  taking 

without  due  process,  9-497 
Streets,  provision  for  compensation  for 

land  taken  for  widening  of,  essen- 
tial to  due  process,  9-498 
Streets,  taking  of  land  for  opening  of, 

constitutional,  9-498 
Taking  for  private  use  not  due  process 

of  law,  9-495 
Taking  of  land  for  establishment  of 

drainage  district  constitutional,  9- 

496 
Taking  of  land  for  irrigation  purposes 

constitutional,  9-496 
Taking  of  land  for  opening  of  streets 

benefiting  railroad,  constitutionality 

of,  9-497 
Trial   of   adverse    claim   to    property 

sought   to    be   condemned,  as    due 

process,  9-498 
Tribunal  to  assess  compensation,  ne- 
cessity of,  9-499 
Triers,   finding   of   fact   by,   may   be 

made  final,  9-500 
Widening    streets,    compensation    for 

taking  of  land  for,  essential  to  due 

process,  9-498 
Confinement  of  inebriates,  constitutionality 

of  statute  regulating,  9-507 
Confiscation  and  destruction  of  fish  nets, 
statute  providing  for,  constitutional,  9- 
503 
Constitutional  amendment  fixing  Jurisdic- 
tion of  cases  previously  appealed,,  valid, 
9-439 
Constitutional    provision    for    prosecution 
of  felonies  by  information,  valid*  9-436 
Constitutional  right,  who  may  invoke,  9- 
536 
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Construction  of  Fifth  Amendment  as  an 
aid  to  determination  of  due  process  of 
law  in  Fourteenth  Amendment,.  9-428 

Contempt,  due-process  clause  not  appli- 
cable to  punishment  for,  9-452 

Contempt  proceedings,  due  process  of  law 
does  not  require  jury  trial  in,  9-434 

Contempt,  statute  giving  power  to  punish 
for,  unconstitutional,  9-452 

Contempt,  summary  punishment  for,  not 
in  presence  of  court,  unconstitutional,  9- 
452 

Contempt,  trial  by  jury  of  question  of,  not 
essential  to  due  process  of  law,  9-452 

Contracts  for  sales  on  margin  or  for  future, 
statute  invalidating,  constitutional,  9- 
495 

Contracts  interfering  with  membership  in 
labor  organizations,  statute  prohibiting, 
unconstitutional,  9-465 

Contracts  in  violation  of  Constitution, 
clause  not  applicable  to,  9-297 

Contracts  of  insurance,  statute  prohibiting 
making  of,  outside  of  state,  unconstitu- 
tional, 9-486 

Contracts  of  seamen,  statute  regulating, 
not  a  violation  of  clause,  9-297 

Conviction  in  first  degree  after  reversed 
conviction  in  second  not  a  violation  of 
due-process  clause,  9-437 

Coolers  definition  of  due  process  of  law, 
9-296 

Corporation  does  not  take  property  of  dis- 
senting stockholder  without  due  process 
by  leasing  corporate  property,  9-467 

Corporation  privileges  and  franchises,  ex- 
tent to  which  state  may  regulate,  9-467 

Corporations  are,  within  meaning  of  due 
process  of  law,  9-423 

Corporations  as  persons  within  meaning  of 
due-process  clause,  9-423 

Corporations  of  another  state,  statute  giv- 
ing resident  creditors  priority  over,  con- 
stitutional, 9-459 

Corporations,  provision  applies  to,  9-290 

Corporations,  requirement  that  expense  of 
liquidation  of,  be  paid  out  of  assets  not 
a  violation  of  provision,  9-467 

Corporations,  statute  cannot  give  prefer- 
ence to  certain  stockholders  of,  on  liqui- 
dation, 9-460 

Corporations,  statute  requiring  payment  of 
commissioners  by,  not  a  violation  of 
due-process  clause,  9-467 

Counterfeit  coin,  due-process  clause  does 
not  apply  to  forfeiture  of,  9-301 

County  printing,  statute  limiting  publica- 
tion of,  to  certain  newspapers  constitu- 
tional, 9-532 

County,  statute  abrogating  judgment  of 
ultra  vires  in  favor  of,  constitutional, 
9-532 

Courts  of  justiee,  proceedings  in,  not  es- 
sential to  due  process  of  law,  9-391 
.  "  Court,"  trial  by,  not  a  violation  of  due- 

ncess  clause  as  denying  trial  by  jury, 
34 
Criminal     cases,     what     constitutes     due 

process  of  law  in.  9-291 
Criminal  law  of  states,  due-process  clause 
as  affecting  administration  of,  9-436 
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Criminal  proceeding  as  due  process  of  law, 

9-425 
Criminal  statute  * 

Carrying  of  weapons,  statute  prohibit- 
ing, constitutional,  9-455 
Condemnation  for  maliciously  injuring 
another,  constitutionality  of  statute 
providing  penalty  for,  9-454 
Knowledge  an  element  of  crime,  failure 
of  statute  to  make,  does  not  render 
it  unconstitutional,  9-454 
Malicious  injury  to  another,  constitu- 
tionality of  statute  providing  pen- 
alty for,  9-454 
Penal  ordinance  requiring  removal  of 

weeds,  constitutional,  9-455 
Possession  of  forbidden  articles,  stat- 
ute providing  for  presumption  aris- 
ing from,  constitutional,  9-454 
Presumption  of  possession  from  policy 
slips,  statute  providing  for,  consti- 
tutional, 9-454 
Removal  of  weeds,  penal  ordinance  re- 
quiring, constitutional,  9-455 
-    Weapons,  statute  prohibiting  carrying 
of,  constitutional,  9-455 
Cross-examination  by  state  of  its  own  wit- 
ness   not    a    violation    of    due-process 
clause,  9-437 
Customary  process  is  due  process  of  law, 

9-292 
Dairies  and  cow  stables,  statutory  regula- 
tion of,  constitutional,  9-502 
Damages  for  mental  anguish,  allowing  re- 
covery  of,   against  telegraph  companies 
constitutional,  9-480 
Damages  for  personal  injuries,  statute  pro- 
hibiting waiver  of,  unconstitutional,  9- 
465 
Death  sentence,  due  process  of  law  not  in- 
volved in  mode  of  carrying  out,  9-438 
Death  sentence,  execution  of,  by  electricity, 
statute  providing  for,  constitutional,  9- 
438 
Death  sentence,  statute  requiring  execution 
of,  at  time  to  be  fixed  by  governor,  con- 
stitutional, 9-43& 
Decisions  of  state  courts: 

Amendment  to    petition    for   removal, 
denial  of  leave  to  file  not  a  violation 
of  due-process  clause,  9-452 
As  to  matters  of  common  law  do  not 

involve  due-process  clause,  9-451 
Authority     exercised     under     United 
States,  judgment  of  state  court  as  to 
validity  of,  not  conclusive,  9-450 
Common  law,  error  of  state  court  in 
deciding  what  constitutes,  not  a  vio- 
lation of  due-process  clause,  9-461 
Constitutionality   of   judgment   giving 

unwarranted  effect  to,  9-303 
Criminality  under  state  statute  of  act 
charged,   decision  of  state  court  as 
to  conclusive,  9-450 
Defamation,  erroneous  decision  of  state 
court  as  to  what  constitutes,  not  a 
violation   of   due-process   clause,   9- 
450 
Denial   of  application   to  amend  peti- 
tion for  removal  not  a  violation  of 
due-process  clause,  9-452 
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Erroneous  decision  of  state  court,  when 
not  a  violation  of  due-process  clause, 
9-450 
Errors    in    deciding   what    constitutes 
common   law   not  violation   of   due- 
process  clause,  9-451 
Errors   of   law   in   judgment  of  state 
court  do  not  constitute  it  a  viola- 
tion of  due-process  clause,  9-450 
Errors  of  procedure  not  affecting  sub- 
stantial  rights    not    a   violation   of 
due-process  clause,  9-451 
Habeas    corpus,    refusal    of    state   to 
grant  upon  application  not  a  viola- 
tion of  due-process  clause,  9-451 
Interest,   adjudication   by   state  court 
as  to  right  to  recovery  as  due  proc- 
ess of  law,  9-450 
Irregularities  in  determining  issue  of 
lunacy  not  a  violation  of  due-process 
clause,   9-452 
Irregularity  in  procedure  not  a  viola- 
tion of  due-process  clause,  9-452 
Lunacy,  rulings  of  state  court  on,  con- 
clusive, 9-452 
Mistake  of  law  or  fact  in  decision  of 
state  court,  judgment  not  rendered 
unconstitutional  by,  9-450 
Notice  and  hearing,  erroneous  decision 
of  state  court  after,  not  a  violation 
of  due-process  clause,  9-450 
Petition  for  removal,  denial  of  applica- 
tion to  amend  not  a  violation  of  due- 
process  clause,  9-452 
Practice,    decision    of    state   court  on 
matter  of,  does  not  involve  due-proc- 
ess clause,  9-451 
Procedure,  mere  irregularities  in,  not 
violation   of  due-process   clause,  9- 
452 
Question  of   law,   conclusive  effect  of 

rulings  of  state  courts  on,  9-450 
Refusal  of  application  to  file  supple- 
mentary answer  not  a  violation  of 
due-process  clause,  9-452 
Refusal  of  habeas  corpus  upon  appli- 
cation not  a  violation  of  due-process 
clause,  9-451  , 

Supplementary  answer,  refusal  of  ap- 
plication to  file  not  a  violation  of 
due-process  clause,  9-452 
Widening  city  street,  errors  of  state 
court  in  judgment  as  to.  do  not  ren- 
der judgment  violation  of  due-proc- 
ess clause,  9-451 
Decree  of  judicial  power  as  element  of  due 

process,  9-431 
De  facto  judge,  judgment  by,  constitutional, 

9-438 
Defamation,    erroneous    decision    of    state 
court  as  to  what  constitutes  not  a  viola- 
tion of  due-process  clause,  9-450 
Defaulting  officers,  distress  warrant  against 
property  of,  not  violation  of  clause,  9-302 
Defendant's    presence    as    element    of   due 

process,  9-432 
Definition  of  due  process  of  law,  8-258;  9- 

290 
Definition  of  term   in  Fourteenth  Amend- 
ment, 9-429 
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Delegation  by  Congress  to  inferior  officers 
of  determination  of  right  of  aliens  to  en- 
ter constitutional,  9-2U6 

Delegation  of  pardoning  power  to  board 
not  violation  of  due-process  clause,  9-507 

Denial  of  right  to  hearing  in  proceedings  by 
agent  of  government  not  unconstitu- 
tional, 9-205 

Dentist,  statute  authorizing  examination 
of,  at  discretion  of  board,  constitutional, 
9-501 

Dentist,  statute  making  admission  of  to 
practice  discretionary  with  board  of  ex- 
aminers constitutional,  9-501 

Departments,  restraint  in  provision  applies 
to,  9-289 

Deportation  of  aliens  not  a  violation  of 
provision,  9-296 

Deportation  of  alien  to  another  country 
than  that  from  which  he  came  unconsti- 
tutional, 9-296 

Deposition  in  criminal  cases,  admission  of, 
not  a  violation  of  due- process  clause,  9- 
437 

Deposits,  statute  prohibiting  insolvent 
banks  from  accepting,  constitutional,  9- 
633 

"  Deprivation,"  meaning  of,  9-424 

Deprivation  of  life  and  liberty  without  due 
process  of  law  unconstitutional,  9-295 

"Deprive"  defined,  8-260 

Destruction  of  property  acquired  in  viola- 
tion of  revenue  laws  not  violation  of 
clause,  9-299 

Detention  of  offender  under  search  warrant 
unconstitutional,  9-433 

Determination  by  executive  officers  as  to 
right  of  aliens  to  enter  not  a  violation  of 
clause,  9-296 

Directors,  provision  rendering  liable  as 
sureties  for  codirectors  and  officers  con- 
stitutional,  9-468 

Disbarment  of  attorney  by  .summary  pro- 
ceeding constitutional,  9-304 

Discharge  of  surplus  naval  cadets  not  vio- 
lation of  clause,  9-304 

Discharge  of  union  employee,  statute  regu- 
lating, unconstitutional,  9-465 

Dismissal  of  writ  of  error  on  failure  of 
escaped  convict  to  surrender  not  a  vio- 
lation of  due-process  clause,  9-440 

Disposition  of  public  funds,  statute  regu- 
lating, constitutional,  9-532 

Distinguished  from  "  law  of  the  land,"  9- 
291 

Distraint  for  payment  of  taxes  not  viola- 
tion of  clause,  9-301 

Distress  warrant  against  defaulting  officer 
not  violation  of  clause,  9-302 

District  of  Columbia,  provision  applies  to, 
9-289 

Drains,  constitutional  provision  as  to  con- 
struction on  lands  of  others  not  violation 
of  due-process  clause,  9-634 

Drift  logs,  statute  providing  for  compen- 
sation to  shore  owner  for,  constitutional, 
9-534 

Druggists,    statute    requiring    license    for 
sale  of  intoxicating  liquors  to  be  taken 
out  by,  constitutional.  9-490 
.     Drug   stores,    statute    prohibiting    sale    of 
provisions  in,  unconstitutional,  9-492 
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Dry  goods  &lure,  slatuic  prohibiting  sale  ui 
provisions  in,  unconstitutional,  9-492 

Due  process  of  law  a  course  of  legal  pro- 
ceeding, 9-425 

Due  process  of  law  synonymous  with  law 
of  the  land,  9-425 

Easements  belonging  to  state,  due-process 
clause  not  applicable  to  enforcement  of, 
9-508 

Easements  of  light  and  air,  taking  of,  must 
be  by  due  process  of  law,  9-509 

Effect  of  power  of  taxation,  8-348 

Eight-hour  law,  constitutionality  of,  9- 
463 

Ejectment,  preliminary  hearing  in,  as  due 
process  of  law,  9-292 

Election  board,  trial  by,  for  offenses  under 
election  law  not  due  process  of  law,  9- 
292 

Electric  cars,  statute  requiring  screens  to 
be  placed  on,  constitutional,  9-480 

Electrocution  statute  constitutional,  9-438 

Emission  of  smoke  as  nuisance,  statute  pro- 
hibiting, constitutional,  9-304 

Employees,  statute  prohibiting  blacklisting 
of,  constitutional,  9-465 

Employment  agencies,  license  and  regula- 
tion of,  constitutional,  9-536 

Employment  of  women  in  places  of  amuse- 
ment, statute  prohibiting,  unconstitu- 
tional, 9-502 

Enforcement  of  state  servitudes  or  ease- 
ments, due  process  of  law  clause  does  not 
apply  to,  9-508 

Enforcement  of  stockholder's  liability,  con- 
stitutionality of  statute  regulating,  9- 
468 

Enjoining  execution  of  judgment  for  tort 
not  violation  of  due- process  clause,  9- 
510 

Equitable  interest  in  land,  jury  trial  in  suit 
to  establish,  not  essential  to  due  process 
of  law,  9-434 

Equity  jurisdiction  may  be  due  process  of 
law,  9-292 

Erroneous  decision  of  state  court  not  a  vio- 
lation of  due-process  clause,  9-450 

Escape  of  natural  gas,  statute  prohibiting 
constitutional,  9-505 

Essentials  of,   9-423 

Establishment  of  harbor  lines  by  commis- 
sioners not  violation  of  due-process 
clause.  9-508 

Establishment  of  hospitals  in  certain  city 
districts,  statute  prohibiting,  constitu- 
tional. 9-531 

Establishment  of  markets,  ordinance  pro- 
viding for,  constitutional,  9-492 

Establishment  of  special  school  district  not 
violation  of  due-process  clause.  9-531 

Excess  of  jurisdiction,  order  of  court  in, 
not  clue  process  of  law,  9-431 

Exclusion  of  aliens,  act  of  administrative 
officers  as  to,  as  due  process  of  law,  9- 
290 

Exclusion  of  aliens,  extent  to  which  due 
process   clause   applicable   to,   9-296 

Exclusion  of  mail  matter  by  postmaster- 
ironprn!  not  violation  of  clause.  9-302 

Evh'sif  n  of  unvnooinated  pupils  from 
schools  P'it  violation  of  duo  process 
clause,  9-507 
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DUE  PROCESS  OF  LAW  —  ConTd. 

Exclusive  right  to  remove  dead  animals, 
grant  of,  not  a  taking  without  due 
process  of  law,  9-430 

Execution  against  members  of  limited 
partnership  association  to  extent  of  un- 
paid stock  subscription  constitutional, 
9-468 

Execution  of  death  sentence,  due  process  of 
law  not  involved  in  mode  of,  9-438 

Execution  of  judgment  for  tort,  bill  en- 
joining, not  violation  of  due  process 
clause,  9-510 

Execution  of  sentence,  due  process  of  law 
not  involved  in  staying  of,  9-438 

Executive,  legislative,  and  judicial  depart- 
ments, provision  a  restraint  on,  9- 
289 

Expense  of  liquidation  of  corporation,  pay- 
ment of,  may  be  required  to  be  made 
out  of  assets*  9-467 

Express  companies,  statute  regulating 
rates  of,  constitutional,  9-481 

Expulsion  of  alien  resident,  due  process 
clause  applies  to,  9*-296 

Extension  of  railroad  tracks,  statute  re- 
quiring, not  violation  of  clause,  9-300 

Extradition,  forcible  abduction  in,  not  vio- 
lation of  due  process  clause,  9-536 

Extraterritorial  arrest  by  bail  as  due 
process,  9-432 

Failure  to  give  recognizance,  imprisonment 
of  witness  for,  not  a  violation  of  due 
process  clause,  9-437 

Failure  to  testify  before  county  attorney, 
commitment  for,  a  violation  of  due 
process  clause,  9-437 

False  imprisonment,  statute  taking  away 
right  of  action  for,  unconstitutional,  9- 
303 

Farm  products,  statute  regulating  sale  of 
on  commission  constitutional,  9-493 

Felony,  jury  trial  for,  not  requisite  of  due 
process,#  9-434 

Felony,  prosecution  of,  by  information  as 
due  process  of  law,  9-435 

Fencing  grazing  lands,  constitutionality  of 
statute  regulating,  9-533 

Fertilizer  manufactures,  bone  boiling,  etc., 
statute  prohibiting,  not  a  violation  of 
due  process  of  law,  9-430 

Findings  of  fact  by  state  officer  as  to  adul- 
teration of  food  not  violation  of  due 
process  clause,  9-509 

Fire  loss,  statute  providing  for  presump- 
tion as  to  amount  of,  constitutional,  9- 
459 

Fish,  constitutionality  of  statute  limiting 
right  to,  9-503 

Fish  nets,  statute  providing  for  confiscation 
and  destruction  of,  constitutional,  9- 
503 

Fish,  statute  making  sale  of  certain  kinds 
of,  unlawful,  is  constitutional,  9-504 

Fixing  by  governor  of  time  for  execution 
of  death  penalty,  statute  providing  for, 
constitutional,  9-438 

Flag,  statute  prohibiting  use  of  for  ad- 
vertising purposes  unconstitutional,  9- 
494 

Forcible  abduction  in  extradition  proceed- 
ings not  violation  of  due  process  clause. 
9-536 


DUE  PROCESS  OF  LAW  —  Conf  d. 

Foreclosure   sales,   seizure   on,   not 

sary  to  give  court  jurisdietkm  essential 
to  due  process,  9-466 

Foreign  corporations  are  persons  wMftin 
Fourteenth  AnMUtdmentr  9*409 

Foreign  corporations,  status*  gftriay  nari- 
dent  creditors  priority  over,  ossntita- 
tional,  9-459 

Forf ettnrs  of  counterfeit  sons,  duo  prsnui 
clause  ones  flat  apply  te\  fr-901 

Forfeiture  of  lands  for  nontenant!?  not 
violation  of  doe  process  etaasc,  9-634 

Forfeiture  of  liquor  license  for  unlawful 
sales  constitutional,   9-489 

Fourteenth  Amendaieot,  a«eertaa»ent  of 
due  process  of  law  in,  by  refer  onec  to 
Fifth  Amendment,  9-427 

Franchise  is  property  within  at ot action  of 
due  process  ctause,  9-467 

Franchises  and  srrrilegw  of  corporations, 
extent  to  which  state  may  refirtate,  9- 
467 

Futures,  sales  of,  statuto  iarnlaatinfr,  con- 
stitutional, 9-495 

Game,  constitutionality  of  statu!*  reflat- 
ing manner  of  killing;,  9  993 

Game,  statute  making  possession  of,  un- 
lawful in  close  season  cottstttnilonat,  9- 
603 

Game,  statute  prohibiting  sate  of,  not  vio- 
lation of  due  process  clause,  9-909 

Gas  companies,  constitutionality  of  statute 
regulating  rates  of,  9-489 

Gas  pipes,  constitutionality  of  aftffaanee 
requiring  change  of  location  of,  9-491 

Gas  works,  ordinance  requiring  removal  of, 
unconstitutional,  9-484 

General  provisions  of  law,  trial  ttttaW,  at 
due  process  of  law,  9-488 

Giving  of  intoxicating  liquors,  statnto  pro- 
hibiting, constitutional,  9-489 

Grain  elevators,  constitutionality  of  stat- 
ute regulating  business  and  rate*  of,  9- 
485 

Grain  elevators,  requirement  of  netnse 
from,  constitutional,  9  498 

Grand  jurors,  number  of,  as  element  of  sue 
process,  9*433 

Grassing  lands,  constitutionality  of  statute 
regulating  fencing  of,  9*403 

Guardians,  statute  allowing  recovery  by, 
of  property  belonging  to  noaresnfciit 
constitutional,  9-696 

Habeas  corpus,  refusal  by  court  not  vitia- 
tion of  due  process  clause,  9-461 

Harbor  lines,  establishment  of,  9a*  com- 
missioners not  violation  of  due  frocen 
clause,  9-508 

Hearing  as  element  of  due  process,  see  in- 
fra, this  title,  Notice  *n&  OpporUm&f  to 
Be  Heard. 

Hearing,  necessity  of  giving  Opnofttnity 
for,  see  %nfru,  this  title,  iVoffctf  Oaf  Op- 
portunity to  Be  He&rd. 

Height  of  billboard,  ordinance  reajttfsttng, 
constitutional,  9-634 

Highways,  municipal  regulation  of  use  of, 
not  a  taking  without  due  process  of  few, 
9-430 

Hospitals,    statute    prohibiting    estabaib- 
ment   of   in   certain   city   districts  con- 
stitutional, 9-691 
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Hours  of  labor,  constitutionality  of  stat- 
ute regulating,  0-463 

Ice,  statute  regulating  taking  of,  unconsti- 
tutional, 9-635 

Illegal  contracts,  clause  not  applicable  to, 
9-297 

Illegal  grand  jury,  trial  and  sentence  on 
indictment  found  by,  a  violation  of 
clause,  9-295 

Illegal  imports,  destruction  of,  by  officers, 
not  violation  of  clause,  9-299 

Illegally  acquired  property,  destruction  of, 
not  violation  of  clause,  9-299 

Illegal  sentence  partially  served,  resen- 
tence after,  not  a  violation  of  due- 
process  clause,  9-439 

Impaneling  of  jury  as  part  of  due  process 
of  law,  9-292 

Importation  of  particular  goods,  statute 
regulating,  not  violation  of  clause,  9- 
298 

Impounded  animals,  statute  providing  for 
summary  sale  of,  unconstitutional,  9-535 

Imprisonment  of  aliens  at  hard  labor  be- 
fore expulsion,  statute  providing  for,  un- 
constitutional, 9-297 

Imprisonment  of  judgment  debtor  'Upon 
affidavit  of  plaintiff  a  violation  of  due- 
process  clause,  9-433 

Imprisonment  of  witness  failing  to  give 
recognizance  not  a  violation  of  due- 
process  clause,  9-487 

Imprisonment  under  void  ordinance  uncon- 
stitutional, 9-439 

Incidental  injury  to  property  not  violation 
of  due-process  clause,  9-457 

Incidents  of  due  process  of  law,  9-424 

Indians,  statute  prohibiting  sale  of  in- 
toxicating liquors  to,  constitutional,  9- 
488 

Indictment  found  by  illegal  grand  jury, 
trial  and  imprisonment  upon,  unconstitu- 
tional, 9-295 

Indictment,  invalidity  of,  as  affected  by 
due  process  clause,  9-435 

Indictment  or  presentment  not  essential, 
8-269 

Indictment,  sufficiency  of,  as  affected  by 
due-process  clause,  9-435 

Inebriates,  constitutionality  of  statute 
regulating  confinement,  9-507 

Inebriates,  summary  commitment  of,  not 
due  process  of  law,  9-506 

Information,  prosecution  of  felony  by,  as 
due-process  clause,  9-435 

Injury  to  minor,  statute  allowing  action 
by  parent  for,  constitutional,  9-536 

Inoculation  ordinance  directed  against 
Chinese,  constitutionality  of,  9-505 

Inquest  of  lunacy  by  jury  of  six  not  a 
violation  of  due-process  clause,  9-435 

Insane  persons,  summary  commitment  of, 
not  due  process  of  law,  9-506 

Insanity,  jurv  trial  of  issue  of,  not  es- 
sential to  due  process  of  law,  9-434 

Insanity,  statute  placing  burden  of  proof 
as  to  plea  of,  on  defendant  constitu- 
tional, 9-506 

Insolvent  association,  statute  prohibiting 
receipt  of  dues  by,  not  violation  of 
stockholders'  rights,  9-532 

Insolvent   banks,   statute    prohibiting   ac- 
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ceptance  of  deposits  by,  after  insolvency 
constitutional,  9-533 

Inspection  of  mines,  statute  regulating, 
constitutional,  9-488 

Inspection  of  mining  claim  to  ascertain 
interest,  statute  providing  for,  not  vio- 
lation of  clause,  9-303 

Insurance  agent,  constitutionality  of  stat- 
ute prescribing  conditions  for  procuring 
of  policy  in  foreign  company  by,  9-487 

Insurance  agent,  statute  requiring  license 
of,  constitutional,  9-487 

Insurance  companies,  Btatute  authorising 
determination  of  solvency  of,  by  state 
officer  constitutional,  9-486 

Insurance  companies,  statute  authorizing 
recovery  of  attorney's  fees  against,  con- 
stitutional, 9-487 

Insurance  companies,  statute  prohibiting 
making  of  insurance  contract  by,  out- 
side of  state,  unconstitutional,  9-486 

Insurance  companies,  statute  regulating 
limitation  of  liability  of  policies  con- 
stitutional, 9-486 

Insurance  companies,  statute  regulating  re- 
insurance by,  constitutional,  9-487 

Interest,  decision  of  state  court  as  to  right 
to  recover,  as  due  process  of  law,  9-450 

Interest  essential  to  invoke  constitutional 
right,  9-536 

Intoxicating  liquors,  forfeiture  of  license 
for  unlawful  sales  constitutional,  9-489 

Intoxicating  liquors,  prohibition  statute 
against  keeping  of  stock  of,  constitu- 
tional, 9-489 

Intoxicating  liquors,  statute  limiting  man- 
ufacture of  for  certain  purposes  consti- 
tutional, 9-490 

Intoxicating  liquors,  statute  prohibiting 
giving  of,  constitutional,  9-489 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  to  Indians,  constitutional,  9-488 

Intoxicating  liquors,  statute  prohibiting 
sale  of  within  certain  distance  of  edu- 
cational institution  constitutional,  9-489 

Intoxicating  liquors,  statute  regulating 
manufacture  and  sale  of,  constitutional, 
9-488 

Intoxicating  liquors,  statute  requiring 
druggists  to  take  out  license  for  sale  of, 
constitutional,  9-490 

Intoxicating  liquors,  statute  taxing  sale 
of,  constitutional,  9-488 

Intoxicating  liquors,  summary  revocation 
of  license  to  sell,  unconstitutional,  9-489 

Invalid  indictment,  validation  of  court  pro- 
ceedings on,  a  violation  of  due-process 
clause,  9-435 

Irregularities  in  procedure  not  a  violation 
of  due-process  clause,  9-452 

Irrigation  companies,  constitutionality  of 
statute  regulating  rates  of,  9-485    * 

Jeopardy,  due-process  clause  of  Fourteenth 
Amendment  as  affecting  question  of,  9- 
436 

Judgment  against  sureties  without  notice 
not  due  process  of  law,  9-293 

Judgment  by  de  faoto  judge  constitutional, 
9-438 

Judgment  for  tort,  bill  to  enjoin  execution 
of,  not  violation  of  due-process  clause, 
9-510 
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Judgment  of  conviction,  right  of  appeal 
from,  not  an  ensential  element  to  due 
process  of  law,  9-439 

Judgment  of  ultra  vires,  subsequent  abro- 
gation of,  not  violation  of  due-process, 
clause,  9-532 

Judicial  inclusion  and  exclusion  to  ascer- 
tain due  process  of  law,  9-427 

Judicial,  legislative,  and  executive  depart- 
ments, provision  a  restraint  on,  9-289 

Judicial  office,  constitutionality  of  law  to 
determine  title  to,  9-455 

Judicial  power,  decree  of,  as  element  of 
due  process,  9-431 

Judicial  power,  due  process  of  law  not 
necessarily  exercise  of,  9-291 

Judicial  proceedings,  what  constitutes  due 
process  of  law  in,  9-291 

Judicial  process,  due  process  of  law  is  not 
necessarily,  9-427 

Jurisdiction  an  essential  element  of  due 
process,  9-431 

Jurisdiction  of  appellate  court,  rearrange- 
ment of,  not  violation  of  due-process 
clause,  9-439 

Jurisdiction  of  cases  previously  appealed, 
constitutional  amendment  fixing,  valid, 
9-439 

Jurisdiction  over  nonresident  suing  in  do- 
mestic court,  statute  conferring,  consti- 
tutional, 9-535 

Jury,  method  of  impaneling,  as  part  of  due 
process  of  law,  9-292 

Jury  of  six,  inquest  of  lunacy  by,  not  a 
violation  of  due-process  clause,  9-435 

Jury,  presence  of  aliens  on,  not  a  violation 
of  due-process  clause,  9-435 

Jury  trial  by  less  than  twelve  not  violation 
of  due-process  clause,  9-434 

Jury  trial,  due  process  of  law  does  not 
require,  in  contempt  proceedings,  9-434 

Jury  trial,  failure  to  demand,  a  waiver 
and  not  a  violation  of  due-process  clause, 
9-434 

Jury  trial  for  felony  not  requisite  to  due 
process,  9-434 

Jury  trial  not  essential  to,  9-291 

Jury  trial  not  requisite  of  due  process,  9- 
433 

Jury  trial  of  issue  of  insanity  not  essen- 
tial to  due  process  of  law,  9-434 

Justice  of  peace  not  having  jurisdiction  of 
crime,  commitment  by,  not  due  process, 
9-431 

Justices  of  fixed  classes,  statute  making  a 
difference  in  compensation  of,  constitu- 
tional, 9-456 

Killing  of  game,  statute  regulating  man- 
ner in  which  to  be  done,  constitutional- 
ity of,  9-503 

Labels  of  labor  unions,  ordinance  requiring 
use  of  on  city  printing,  unconstitutional, 
9-494 

Labor  organization,  statute  prohibiting 
contracts  interfering  with  membership 
in,  unconstitutional,  9-465 

Labor  unions,  statute  prohibiting  attempt 
to  prevent  employees  from  joining,  un- 
constitutional, 9-465 

Lard,  statute  regulating  sale  of,  constitu- 
tional, 9-490 


DUE  PROCESS  OF  LAW  —  Cont'd. 

Laundries,  constitutionality  of  ordinance 
prohibiting  keeping  within  city,  9-504 

Laundries,  municipal  ordinance  regulating 
business  of,  constitutional,  9-504 

"  Law,"  meaning  of,  9-425 

"  Law  of  the  land "  and  due  process  of 
law  distinguished,  9-291 

Law  of  the  land  synonymous  with  due 
process  of  law,  9-425 

Lease  by  corporation  not  violation  of  due- 
process  clause  as  to  dissenting  stock- 
holder, 9-467 

Lease  from  state,  cancellation  of,  not  vio- 
lation of  due  process  of  law,  9-508 

Legislation  in  derogation  of  common-law 
procedure  as  violation  of  due-process 
clause,  9-434 

Legislative,  executive,  and  judicial  depart- 
ments, provision  a  restraint  on,  9-289 

License  and  regulation  of  employment 
agencies,  constitutional,  9-536 

License,  extent  to  which  property  within 
protection  of  due-process  clause,  9-457 

License  fee  on  telegraph  companies  for  in- 
spection of  poles  and  wires,  constitu- 
tional, 9-481 

License  for  sale  of  cigarettes,  ordinance 
regulating,  constitutional,  9-492 

License,  ordinance  requiring,  of  persons 
selling  outside  of  markets,  constitutional, 
9-493 

License,  requirement  of,  from  grain  ele- 
vator constitutional,  9-486 

License,  statute  interfering  with  rights  ex- 
isting under,  after  expiration,  constitu- 
tional, 9-457 

License,  statute  requiring  druggists  to  take 
out,  for  sale  of  intoxicating  liquors,  con- 
stitutional, 9-490 

License  tax  on  persons  selling  meat  out- 
side of  market,  constitutional,  9-493 

License  tax  operating  unequally  as  viola- 
tion of  clause,  9-303 

Licensing  of  insurance  agent,  statute  pro- 
viding for,  constitutional,  9-487 

Lien,  constitutionality  of  statute  displac- 
ing priority  of,  9-459 

Lien  given  water  rents,  constitutionality  of 
statute  giving  priority  to,  9-460 

Life  and  liberty,  deprivation  of,  without 
due  process  of  law,  unconstitutional,  9- 
295 

Light  and  air,  taking  of  easements  of,  must 
be  by  due  process  of  law,  9-509 

Limitation  of  action,  state  statute  regulat- 
ing, nofr  violation  of  due-process  clause, 
9-453 

Limitation  of  liability  on  insurance  poli- 
cies, statute  regulating,  constitutional, 
9-486 

Limitation  of  patent  right  by  statute  con- 
stitutional, 9-302 

Limitation  of  time  of  recovery  of  property 
sold  at  tax  sale,  constitutionality  of 
statute  providing,  9-453 

Limitation,  removal  of  bar  imposed  by 
statute  of,  not  a  violation  of  due-process 
clause,  9-464 

Limited  partnership  association,  execution 
against  members  of  to  extent  of  unpaid 
stock  subscription  constitutional,  9-468 
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Limiting  recovery  for  injury  to  dog  not 
violation  of  due-process  clause,  9-510 

Limiting  taxing  power  of  city  to  prevent 
payment  of  judgment  not  violation  of 
due-process  clause,  9-508 

Liquor  license,  forfeiture  of,  for  unlawful 
sale,  constitutional,  9-489 

Liquor  license,  summary  revocation  of,  un- 
constitutional, 9-489 

Liquor  license,  termination  of,  before 
period  for  which  granted  not  violation 
of  due-process  clause,  9-457 

Liquor  saloons,  statute  requiring  removal 
of  screens  in,  constitutional,  9-489 

Local  improvements,  constitutionality  of 
statute  providing  for  assessments  for,  9- 
299 

Local  improvements,  notice  and  opportu- 
nity to  be  heard  in  assessments  for,  as 
elements  of  due  process  of  law,  9-293 

Location  of  gas  company,  constitutionality 
of  ordinance  requiring  removal  of,  9-484 

Logs  drifted  on  shore,  statute  fixing  com- 
pensation for,  constitutional,  9-534 

Lunacy,  irregularities  in  decisions  of  state 
court  in  rulings  on  issue  of,  not  a  viola- 
tion of  due-process  clause,  9-452 

Mail  matter,  exclusion  of,  by  postmaster- 
general,  not  violation  of  clause,  9-302 

Manner  of  arraignment  and  accusation  un- 
der state  laws,  due-process  clause  does 
not  affect,  9-435 

Manufacture  and  sale  of  intoxicating  liq- 
uors, statute  regulating,  constitutional, 
9-488 

Manufacture  and  sale  of  oleomargarine, 
constitutionality  of  statute  prohibiting, 
9-491 

Manufacture  of  intoxicating  liquors,  stat- 
ute limiting  to  certain  purposes  consti- 
tutional, 9-490 

Margin  or  future  sales,  statute  invalidat- 
ing, constitutional,  9-495 

Markets,  ordinance  establishing,  constitu- 
tional, 9-492 

Markets,  ordinance  imposing  tax  on  per- 
sons selling  meats  outside  of,  constitu- 
tional, 9-493 

Markets,  ordinance  prohibiting  sale  of  fresh 
meats  outside  of,  constitutional,  9-492 

Markets,  ordinance  regulating  keeping  of, 
constitutional,  9-492 

Marriage  between  whites  and  negroes,  stat- 
ute prohibiting,  constitutional,  9-506 

Master  and  servant,  constitutionality  of 
statute  regulating  relation  of,  9-462 

Meaning  of  term,  9-290 

Meaning  of  term  in  Fourteenth  Amend- 
ment, 9-429 

Means  adapted  to  the  end  to  be  attained  as 
due  process  of  law,  9-426 

Meats,  ordinance  prohibiting  sale  of,  out- 
side of  market  house  constitutional,  9- 
492 

Mechanics'  lien  law  constitutional,  9-533 

Membership  in  labor  organizations.,  stat- 
ute prohibiting  contracts  interfering 
with,  unconstitutional,  9-465 

Members  of  limited  partnership  association, 
execution  against  to  extent  of  unpiirl 
stock   subscription   constitutional,   9-468 
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DUE  PROCESS  OP  LAW  —  Cont'd. 

Mental  anguish,  statute  allowing  recovery 
against  telegraph  companies  of  damages 
for,  constitutional,  9-480 

Method  of  impaneling  jury  as  part  of  due 
process  of  law,  9-292 

Method  of  resentence  on  affirmance  of  judg- 
ment, due  process  of  law  not  involved  in, 
9-439 

Milkmen  and  dairymen,  statutory  regula- 
tion of  business  of,  constitutional,  9-502 

Milk,  statute  prohibiting  sale  of,  after 
adulteration  constitutional,  9-490 

Milk,  statute  prohibiting  sale  of,  from  cer- 
tain kinds  of  cattle  constitutional,  9- 
490 

Miners,  statute  regulating  working  hours 
of,  institutional,  9-463 

Mines,  statute  regulating  inspection  of, 
constitutional,  9-488 

Mining  claim,  statute  providing  for  inspec- 
'  tion  of,  to  ascertain  interest  not  viola- 
tion of  clause,  9-303 

Minors,  commitment  of,  to  reformatory, 
clause  does  not  apply  to,  9-297 

Minors,  statute  allowing  action  by  parent 
for  injury  to,  constitutional,  9-536 

Miscegenation  laws  not  violation  of  due- 
process  clause,  9-506 

Modification  of  verdict  by  appellate  court 
unconstitutional,  9-440 

Monopolies  and  trusts,  statute  directed 
against,  constitutional,  9-460 

Monopoly  of  slaughter-house  business,  stat- 
ute giving,  constitutional,  9-502 

Mortgagee  in  possession,  statute  interfering 
with  title  of,  a  violation  of  due-process 
clause,  9-466 

Mortgagee,  statute  affecting  remedy  of,  not 
a  violation  of  due-process  clause,  9-466 

Mortgage,  seizure  on  foreclosure  sale  un- 
der, not  necessary  to  give  court  jurisdic- 
tion essential  to  due  process,  9-466 

Mortgages,  validation  of  registration  of,  as 
against  judgment  creditors,  Act  provid- 
ing for,  constitutional,  9-301 

Municipal  aid  to  abolishment  of  grade 
crossings  not  violation  of  due-process 
clause,  9-508 

Municipal  corporation  erecting  competing 
waterworks  plant  does  not  violate  due- 
process  clause,  D-487 

Municipal  corporations,  constitutionality 
of  statute  providing  limitation  for  action 
against,  9-453 

Municipal  corporations,  constitutionality 
of  statute  regulating  annexation  of  ter- 
ritory to,  9-532 

Municipal  officer,  ordinance  giving  discre- 
tion to,  constitutional,  9-509 

National  flag,  statute  prohibiting  use  of  for 
advertising  unconstitutional,  9-494 

Natural  gas,  constitutionality  of  statute 
regulating  production  and  use  of,  9-505 

Natural  gas.  statute  prohibiting  escape  of, 
constitutional,  9-505 

Natural  gas,  statute  prohibiting  wasteful 
use  of,  constitutional,  9-506 

Nature  and  incidents  of,  9-424 

Naval  cadets,  discharge  of  surplus  of,  con- 
stitutional. 9-304 

Negligence,  statute  providing  for  presump- 
tion of,  constitutional,  9-458 
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DUE  PROCESS  OF  IiAW  —  Cont'd. 
Nonresident  suing  in  domestic  courts,  stat- 
ute conferring  jurisdiction  over,  constitu- 
tional, 9-535 
Nonresident  ward,  statute  allowing  recov- 
ery by  guardian  of  property  belonging  to, 
constitutional,  9-535 
Nontenantry,   forfeiture  of  lands  for,  not 

violation  of  due-process  clause,  9-634 
Notice  and  opportunity  to  be  heard: 
Appearance,  effect  of,  9-441 

As  elements  of  due  process  of  law,  9- 
440 

Assignee  for  creditors,  summary  pro- 
ceedings against,  unconstitutional, 
9-445 

Community  property,  power  of  state 
to  determine  parties  in  interest  to 
whom  notice  shall  be  given,  9-444 

Conclusive  effect  to  be  given  to  rates 
fixed  by  commission  without  hearing, 
statute  providing  for,  unconstitu- 
tional, 9-442 

Costs,  summary  judgment  against 
prosecutor  for,  constitutionality  of, 
9-444 

Creation  of  board  of  railroad  commis- 
sioners, notice  to  railroad  of,  not 
essential,   9-442 

Election  offenses,  statute  may  author- 
ize summary  proceedings  for,  9-445 

Etc  parte  decisions  of  overseers  invalid, 
9-445 

Extent  of  notice  to  be  given,  9-441 

Failure  to  make  defense  when  oppor- 
tunity given,  9-441 

Final  judgment,  notice  before,  suffi- 
cient, 9-444 

Fixing  railroad  rates,  sufficiency  of 
notice  of,  9-442 

Forthcoming  bond,  judgment  oh, 
against  surety  without  hearing  con- 
stitutional, 9-445 

Franchise  to  lay  tracks  in  street,  prop- 
erty owners  entitled  to  hearing  be- 
fore granting  of,  9-443 

Highway  crossing,  notice  to  railroad 
of  proceedings  to  establish,  not  neces- 
sary, 9-443 

Imprisonment  in  city  workhouse  with- 
out hearing,  9-441 

Judgment  against  surety  on  forthcom- 
ing bond,  without  hearing  valid,  9- 
445 

Necessity  to  constitute  due  process  of 
law,  9-440 

Notice  in  proceedings  in  rem,  9-441 

Opening  of  streets,  sufficiency  of  pro- 
vision for  hearing  as  to,  9-498 

Opportunity  to  make  particular  de- 
fense, 9-441 

Overseers,  ex  parte  decisions  of,  in- 
valid, 9-445 

Parties  in  interest  in  community  prop- 
erty, power  of  state  to  regulate  giv- 
ing of  notice  to,  9-444 

Procedure,  trial  according  to  applica- 
ble mode  of,  sufficient.  9-444 

Proceedings  in  rrm,  notice  tn,  9-441 

Kailrond  commissioners,  notice  to  rail- 
rood  of  rreition  of  board  of,  not  es- 
sential. 0-442 

Railroad,  notice  to,  of  proceedings  to 


Agent     ft     nonresident,     service 
upon,  9-449 


DUE  PROCESS  OF  LA W  —  Confd. 
Notice  and  opportunity  to  be  heard — Cont'd. 
establish   highway  crossing   not  es- 
sential, 9-443 
Railroad  rates,  sufficiency  of  notice  of 

fixing,  9-442 
Rates    fixed    by    commission,    statute 
making  conclusive  without  hearing, 
unconstitutional,  9-442 
Rates  for  water,  notice  of  fixing,  9-443 
Reasonableness  of  notice,  9-441 
Seizure  of  vessel  violating  oyster  law, 

sufficiency  of  notice  of,  9-442 
Service  of  process  x 

Agent  of  foreign  corporation,  when 
service  upon  sufficient,  9-446, 
447 

,  »-44 

Allowance  for  children  of  divorced 
parents,  service  in  proceedings 
for,  9-448 

Attachment  against  nonresident 
executor,  9-449 

Attachment  against  property  of 
nonresident,  9-448 

Attorney,  order  to  show  costs  can- 
not be  served  unon,  9-449 

Challenge  of  validity  of  service, 
statute  prohibiting,  constitu- 
tional, 9-446 

Children  of  divorced  parents,  ser- 
vice in  proceeding  for  allowance 
for,  9-448 

Delinquent  taxes,  summary  proc- 
ess to  collect,  constitutional,  9- 
449 

Domestic  corporations,  service  of 
process  on,  9-446 

Effect  of  challenging  validity  of 
service,  9-446 

Executor  not  residing  in  state,  at- 
tachment against,  9-449 

Foreign  corporations,  matters  as 
to  which  service  upon  agent  of, 
allowed,  9-446 

Foreign  corporations,  power  of 
state  to  regulate  service  on,  9- 
446 

Foreign  corporations,  service  upon 
special  agent  of,  sufficient,  9-447 

Foreign  corporations,  sufficiency  of 
service  upon  secretary  of,  9-446 

Nonresident  agent,  service  upon, 
9-449 

Nonresident  executor,  attachment 
against,  9-449 

Nonresident,  necessity  of  personal 
service  upon,  9-447 

Nonresident  parent,  service  upon, 
9-448 

Nonresident's  property,  attach- 
ment of,  9-448 

Order  of  publication,  service  by, 
9-449 

Order  to  show  costs,  service  of,  on 
attorney,  unconstitutional,  9- 
449 

Parent  nonresident  of  state,  ser- 
vice upon,  9-448 

Personal    judgment    against    un- 
served nonresident,  validitv  of. 
9-448 
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DUE  PROCESS  OF  JjAW  — Cont'd. 
Jfotioe  dad  opportunity  to  be  heard — Cont'd. 
Service  of  process  —  Cont'd. 

Personal    service    on    nonresident 

essential,  9-447 
Publication,  service  by  order  of, 

9-449 
Return  of  sheriff,  giving  conclu- 
sive effect  to,  not  violation  of 
due-process  clause,  9-449 
Secretary  of  foreign  corporation, 
aofficiency  of  service  upon,  9- 
446 
Sheriff's  return,  giving  conclusive 
affect  to,  not  a  violation  of  due- 
process  clause,  9-449 
Special  agent  of  foreign  corpora- 
tion,  sufficiency  of   service  on, 
9-447 
Summary  process  to  collect  delin- 
quent taxes,  constitutional,  9- 
449 
Unserved  nonresident,  validity  of 
personal  judgment  against,  9- 
448 
Settlement  without  notice  by  special 

administrator,  valid,  9-445 
Statute,  sufficiency  of  notice  by,  9-444 
Summary  judgment  against  prosecutor 
for  costs,  constitutionality  of,  9-444 
Summary  proceedings  against  assignee 
lor   creditors,    unconstitutional,  9- 
445 
Summary  proceedings  for  violation  of 
election  laws,  statute  may  authorize, 
9-445 
Aunty,  judgment   against,   on   forth- 
coming bond,  without  hearing,  valid, 
9-445 
Taxation,  necessity  of  notice  and  hear- 
ing in*  see  infra,  this  title,  Taxa- 
tion. 
Termination  of  tenancy  without  notice, 
validity  of  statute  providing  for,  9- 

Tracks  in  streets,  property  owners  en- 
titled to  hearing  before  granting  of 
permit  to  lay,  9-443 
Trial  according  to  applicable  mode  of 

procedure  sufficient,  9-444 
Water  rates,  notice  of  fixing,  9-442 
When  essential  elements  of  due  process 
of  law,  9-293 
Vetiee  an  element  of  due  process  of  law 
where  order  made  in  bankruptcy,  9-294 
Jfatiee   by  jNiblicatiou   in   special    assess- 
ments, sufficiency  of,  9-293 
Notice,  judgment  against  sureties  without, 

list  due  process  of  law,  9-293 
Jfatice  to  bankrupt  of  appointment  of  re- 
ceiver in  bankruptcy  not  an  element  of 
due  process  of  law,  9-294 
Notice  to  creditors  in  voluntary  proceed- 
ings in  bankruptcy  not  essential  element 
of  due  process  of  law,  9-294 
Number  of  grand  jurors  as  element  of  due 

process,  9-433 
Nsunher  of  jurors  less  than  twelve  not  a 

violation  of  due  process,  9-434 
Peru  nations,    constitutionality    of   statute 
imposing  additional  qualifications  on  per- 
sons engaged  in,  9-500 


DUE  PROCESS  OF  IiAW  —  Cont'd. 

Office,  constitutionality  of  statute  provid- 
ing for  removal  from,  9-450 

Officer  of  state,  findings  of  fact  by,  as  to 
adulteration  of  food  not  violation  of  due- 
process  clause,  9-509 

Oleomargarine,  constitutionality  of  statute 
authorizing  seizure  and  confiscation  of, 
9-491 

Oleomargarine,  constitutionality  of  statute 
prohibiting  manufacture  and  sale  of,  9- 
491 

Oleomargarine,  statute  regulating  sale  of, 
constitutional,  9-491 

Opium,  statute  regulating  sale  of,  consti- 
tutional, 9-492 

Order  in  bankruptcy  without  notice  not 
due  process  of  law,  9-294 

Ordinance  establishing  markets  constitu- 
tional, 9-492 

Ordinance  fixing  water  rates,  constitu- 
tionality of,  to  be  determined  by  judicial 
investigation,  9-482 

Ordinance  giving  discretion  to  municipal 
officer,  constitutional,  9-509 

Ordinance  licensing  sale  of  cigarettes,  con- 
stitutional, 9-492 

Ordinance  prohibiting  laundries  within 
city,  constitutionality  of,  9-504 

Ordinance  providing  for  summary1  destruc- 
tion of  unregistered  dogs,  unconstitu- 
tional, 9-299 

Ordinance  regulating  height  of  billboards, 
constitutional,  9-534 

Ordinance  regulating  keeping  of  markets, 
constitutional,  9-492 

Ordinance  regulating  water  rates  constitu- 
tional, 9-481 

Ordinance  requiring  removal  of  Chinese  to 
designated  localities,  constitutional,  9- 
505 

Ordinance  requiring  removal  of  gas  works, 
unconstitutional,  9-484 

Ordinance  requiring  use  of  union  label  on 
city  printing,  unconstitutional,  9-494. 

Pardoning  power,  delegation  to  board  not 
violation  of  due-process  clause,  9-507 

Parent,  statute  allowing  action  by,  for  in- 
jury to  minor,  constitutional,  9-536 

Parks,  constitutionality  of  statute  provid- 
ing for  assessment  for,  9-300 

Patent  right,  limitation  of,  by  statute  con- 
stitutional, 9-302 

Payment  for  lands  illegally  sold  by  rail- 
road, statute  requiring,  not  violation  of 
clause,  9-300 

Payment  of  wages  in  money,  statute  re- 
quiring, constitutional,  9-462 

Penalty,  collection  of,  by  summary  process 
a  violation  of  due-process  clause,  9- 
536 

Pension  agents  and  attorneys,  statute  lim- 
iting compensation  of,  not  a  violation  of 
clause,  9-298 

Personal  presence  of  defendant  during  trial 
essential  to  due  process  of  law,  9-295 

Pest  houses,  statute  prohibiting  establish- 
ment of,  in  certain  city  districts,  consti- 
tutional, 9-531 

Petition  for  removal,  denial  by  state  court 
of  application  to  amend  not  a  violation 
of  due-process  clause,  9-452 
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Pharmacy,  penalty  for  failure  to  comply 
with  regulation  as  to  practice  of,  con- 
stitutional, 9-501 

Physicians  and  surgeons,  statute  regulat- 
ing qualifications  of,  not  violation  of 
due  process  of  law  as  to  practicing  phy- 
sician, 9-500 

Physicians,  revocation  of  certificates  to 
practice,  9-500 

Physicians,  statute  providing  for  forfeiture 
of  license  by,  for  failure  to  report  con- 
tagious diseases  constitutional,  9-500 

Pilots,  statute  prescribing  qualifications  of, 
not  violation  of  due-process  clause,  9- 
501 

Plumbing,  statute  regulating  business  of, 
constitutional,  9-502 

Poles  and  wires  in  streets,  municipal  regu- 
lation of,  not  a  taking  without  due 
process  of  law,  9-429,  430 

Poles  and  wires,  statute  imposing  license 
fee  on  telegraph  companies  for  inspection 
of,  constitutional,  9-481 

Police  officer,  removal  of  by  city  alderman 
constitutional,  9-456 

Police  power,  exercise  of  by  state  not  a 
violation  of  provision,  9-429 

Policies,  statute  regulating  limitation  of 
liability  of,  constitutional,  9-486 

Policy  of  foreign  insurance  companies,  con- 
stitutionality of  statute  prescribing  con- 
ditions on  which  policy  may  be  procured 
from,  9-487 

Possession  of  game  in  close  season,  statute 
rendering  unlawful,  constitutional,  9-503 

Postmaster-general,  act  of,  in  excluding 
mail  matter  not  violation  of  clause,  9- 
302 

Preference  given  to  certain  stockholders  on 
liquidation  of  corporation,  unconstitu- 
tional, 9-460 

Preliminary  examination,  constitutional 
provision  for  prosecution  of  felony  by 
information,  valid,  9-436 

Preliminary  examination  of  witnesses  un- 
der anti-trust  law,  constitutional,  9- 
462 

Preliminary  hearing  in  ejectment  as  due 
process  of  law,  9-292 

Presence  of  accused  in  appellate  court  not 
essential  to  due  process,  9-433 

Presence  of  defendant  during  trial,  neces- 
sity for,  9-295 

Presence  of  defendant  essential  to  due 
process,  9-432 

Presumption  of  death  does  not  validate 
probate  proceedings  on  estate  of  living 
person,  9-458 

Presumption  of  death  from  length  of  ab- 
sence, statute  providing  for,  constitu- 
tional, 9-458 

Presumption  of  innocence,  refusal  of  court 
to  refer  to,  in  charge  to  jury,  not  viola- 
tion of  due-process  clause,  9-437 

Presumption  of  negligence,  statute  provid- 
ing for,  constitutional,  9-458 

Presumption  of  value  of  property  lost  by 
fire,  statute  providing  for,  constitutional, 
9-459 

Priority  of  lien,  constitutioLality  of  stat- 
ute displacing,  9-459 


1>L'E  PROCESS  OP  LAW  —  Coufd. 

Priority  of  lien,  constitutionality  of  stat- 
ute giving  water  rents,  9-460 

Priority  of  resident  creditor,  statute  pro- 
viding for,  constitutional,  9-459 

Private  corporations  are  persons  within 
meaning  of  Fourteenth  Amendment,  9- 
423 

Probate  proceedings  on  estate  of  person 
supposed  to  be  dead  but  in  fact  alive, 
unconstitutional,  9-458 

Procedure,  mere  irregularities  in,  not  a 
violation  of  due-process  clause,  9-452 

Proceeding  appropriate  to  particular  case, 
due  process  of  law  is,  9-426 

Proceeding  in  courts  of  justice,  due  proc- 
ess of  law  not  necessarily,  9-291 

Proceedings  by  agents  of  government,  de- 
nial of  hearing  in,  not  unconstitutional, 
9-295 

Process,  necessity  of  service  of,  see  supm, 
this  title,  Notice  and  Opportunity  to  Be 
Heard. 

Production  and  use  of  natural  gas,  statute 
regulating,  constitutional,  9-505 

Prohibition  against  restraining  assessment 
of  taxes,  statute  providing  for,  constitu- 
tional, 9-301 

Prohibition  against  use  of  trading  stamps 
unconstitutional,  9-493 

Prohibition  statute  against  keeping  stock 
of  liquors  already  in  possession  consti- 
tutional, 9-489 

Property  illegally  imported,  destruction  of 
by  officer  not  violation  of  clause,  9-299 

Property  illegally  used,  due-process  clause 
does  not  apply  to  summary  destruction 
of,  9-457 

Property  in  breweries  cannot  be  followed 
without  due  process  of  law,  9-490 

Prosecution  of  felony  by  information  as  due 
process  of  law,  9-435 

Prosecution  of  felony  by  information,  con- 
stitutional provision  for,  valid,  9-436 

Prosecution  of  felony  by  information  under 
leave  of  court,  constitutional  provision 
for,  valid,  9-436 

Provisions,  statute  prohibiting  sale  of,  in 
stores  selling  dry  goods  or  drugs  uncon- 
stitutional, 9-492 

Publication,  notice  by,  in  special  assess- 
ments, 9-293 

Publication  of  county  printing,  statute  lim- 
iting to  newspapers  of  certain  district 
constitutional,  9-532 

Public  funds,  statute  regulating  disposi- 
tion of,  constitutional,  9-532 

Public  officer,  power  of  state  to  change 
fund  appropriated  for  benefit  of,  9-456 

Public  offices  not  property  within  meaning 
of  due-process  clause,  $-455 

Purpose  of  Fourteenth  Amendment,  9425 

Quail,  statute  making  sale  of  a  misde- 
meanor not  violation  of  due-process 
clause,  9-503 

Quarantine  regulations  of  state  constitu- 
tional, 9-509 

Question  of  law,  constitutionality  of  rulings 
of  state  courts  as  to,  9-450 

Railroad  commissioner,  suspension  of  by 
statutory  proceedings  not  a  violation  of 
due-process  clause,  9-456 
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DUE  PROCESS  OP  LAW  —  Cont'd. 
Railroad  companies: 

Alterations  in  crossings,  at  expense  o! 
company,  constitutionality  of  statute     # 
requiring,  9-478 

Basis  to  be  observed  in  fixing  rates,  9- 
471 

Cancellation    of   contract   with   grain 
company,  order  of  railroad  commis-      , 
sion  requiring,  unconstitutional,  9* 
480 

Commissioners,  statute  authorizing  fix- 
ing of  joint  through  rates  by,  con- 
stitutional, 9-469 

Comparison  with  schedules  in  force 
elsewhere  not  a  means  of  determining 
reasonableness,  9-474 

Compensation  which  is  to  be  consid- 
ered in  fixing  rates  for  railroad,  9- 
472 

Connecting  carriers,  statute  regulating 
liability  of  for  damage  of  goods  con- 
stitutional, 9-477 

Consolidated  railroad,  constitutionality 
of  statute  fixing  rates  for,  9-470 

Constitutionality  of  rates  fixed  depend- 
ent upon  allowing  earning  of  just 
compensation,  9-471 

County  seats,  statute  requiring  stop- 
page of  trains  at,  constitutional,  9- 
478 

Court  of  visitation  cannot  be  author- 
ized to  sequestrate  property  of  rail- 
road for  failure  to  comply  with  rate 
schedule,   9-469 

Crossings,  constitutionality  of  statute 
requiring  alterations  in,  at  expense 
of  railroad,  9-478 

Crossings,  statute  requiring  railroad 
to  build  stations  at,  constitutional, 
9-477 

Damages  to  goods,  statute  regulating 
liability  of  connecting  carrier  for, 
constitutional,  9-477 

Depot  at  crossing,  statute  requiring 
railroad  to  build,  constitutional,  9- 
477  • 

Depots  at  incorporated  villages,  stat- 
ute regulating  establishment  of,  con- 
stitutional, 9-477 

Discrimination  on  account  of  race, 
statute  prohibiting,  constitutional, 
9-477 

Employees,  statute  requiring  railroad 
to  pay  fee  for  examination  of,  con- 
stitutional, 9-479 

Examination  of  employees,  statute  re- 
quiring railroad  to  pay  fee  forL  con- 
stitutional, 9-479 

Facilities  for  track  connections,  stat- 
ute requiring,  constitutional,   9-478 

Fares  for  transportation  of  passen- 
gers, statute  regulating,  constitu- 
tional, 9-469 

Fellow-servant  law,  constitutionality 
of  statute  modifying,   9-477 

Fires  set  by  railroads,  statute  making 
conclusive  presumption  of  negligence 
'         constitutional,  9-476 

Fires  set  by  railroads,  statute  regulat- 
ing liability  for,  constitutional,  9-476 

Forfeiture  of  right  of  railroad  to  oc- 
cupy streets  unconstitutional,  9-479 
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Free  transportation  to  shippers,  stat- 
ute requiring  railroad  to  furnish,  un- 
constitutional, 9-478 

Grain  company,  order  of  railroad  com- 
mission requiring  cancellation  of 
contract  with,  unconstitutional,  9- 
480 

Injunction  against  operation  of  rail- 
road at  suit  of  lienors,  statute  pro- 
viding for,  unconstitutional,  9-479 

Injuries  to  passengers,  statute  regulat- 
ing liability  for,  constitutional,  9- 
475 

Injury  to  stock,  statute  regulating  lia- 
bility for,  constitutional,  9-475 

Joint  through  rates,  statute  authoriz- 
ing fixing  of,  by  commissioners,  con- 
stitutional, 9-469 

Lienors,  statute  providing  for  injunc- 
tion by,  against  operation  of  railroad 
unconstitutional,  9-479 

Limiting  speed  of  trains  in  city  limits, 
statute  providing  for,  constitutional, 
9-478 

Local  rates,  reasonableness  not  deter- 
mined by,  alone,  9-472 

Long  and  short  hauls,  statute  requir- 
ing rates  to  be  adjusted  to,  consti- 
tutional, 9-474 

Maximum  rates,  statute  fixing,  consti- 
tutional, 9-469 

Mileage  tickets,  statute  fixing  rate  for 
less  than  general  fare  unconstitu- 
tional, 9-469 

Modification  of  fellow-servant  law,  con- 
stitutionality of  statute  providing 
for,  9-477 

Negligence,  statute  making  damages 
by  fire  set  by  railroad  conclusive  pre- 
sumption of,  constitutional,  9-476 

Negroes  and  whites,  statute  requiring 
separate  coaches  for,  constitutional, 
9-477 

Operation  of  railroad,  statute  provid- 
ing for  injunction  against  at  suit  of 
lienors,  unconstitutional,  9-478 

Passengers,  statute  regulating  liability 
for  injuries  to,  constitutional,  9-475 

Passenger  traffic,  statute  regulating, 
constitutional,   9-469 

Penalty  imposed  by  statute  for  failure 
to  keep  right  of  way  clear  as  pre- 
caution against  fire  constitutional, 
9-476 

Presumption  of  negligence,  statute 
making  damages  by  fire  set  by  rail- 
road conclusive,  constitutional,  9- 
476 

Race  discrimination,  statute  prohibit- 
ing, constitutional,  9-477 

Railroad  commissions,  constitutional- 
ity of  statute  conferring  on,  power 
to  fix  rates,  9-471 

Railroad  officers,  statute  declaring 
guilty  of  extortion  for  receiving 
higher  rates  than  fixed  by  commis- 
sion unconstitutional,  9-471 

Rates,  comparison  of  gross  receipts 
from  new  nnd  old  schedules  as 
method  of  determining  reasonable- 
ness of,  9-47fc 

Volume  IX, 


Proees:  af  Law. 


INDEX  TO  THE 


**•  Protest  tfUvm 


DUE  PROCKSF  OP  LAW  — fcrnl'd. 
Railroad   companies  —  Cont'd. 

Kates,  coin jKiiina lion  which  is  to  be 
consult!  id  in  iixing,  9-472 

Rates,  constitutionality  of  state  regu- 
lation of,  9-468 

Rates,  entire  schedule  to  be  considered 
in  determining  reasonableness  of,  9- 
472  • 

Rates,  extent  of  profit  as  determining 
reasonableness  of,  9-473 

Rates  fixed  by  railroad  commission 
presumptively  reasonable,  9-470 

Rates  fixed  by  state,  constitutionality 
of  a  judicial  question,  9-470 

Rates  fixed  by  state  must  admit  of 
earning  just  compensation,  9-471 

Rates  fixed  lower  than  cost  of  service 
unreasonable,  9-474 

Rates  for  consolidated  railroad,  consti- 
tutionality of  statute  establishing, 
9-470 

Rates  for  local  traffic,  reasonableness 
not  determined  by,  9-472 

Rates  for  reorganized  railroad,  reason- 
ableness ofj  9-472 

Rates  higher  than  in  adjoining  states 
not  necessarily  unreasonable,  9-474 

Rates,  illustrations  of  unreasonable 
schedules,  9-473 

Rates  prescribed  by  statute  must  be 
reasonable,  9-470 

Rates,  profit  in  various  years  to  be 
considered  in  fixing,  9-473 

Rates,  reasonableness  of,  cannot  be  es- 
tablished by  comparison  with  sched- 
ules elsewhere,  9-474 

Rates,  reasonableness  of,  how  deter- 
mined, 9-472 

Rates,  reference  to  be  had  to  value  of 
services  in  fixing,  9-473 

Rates,  schedule  of,  requiring  operation 
at  a  loss  not  enforced,  9-473 

Rates,  statute  prohibiting  higher  for 
short  than  for  long  hauls  constitu- 
tional, 9-474 

Reasonableness  not  determined  by  local 
rates  alone,  9-472 

Reasonableness  of  rates  a  judicial 
question,  9-470 

Reasonableness  of  rates  cannot  be  de- 
termined by  comparison  of  gross  re- 
ceipts from  new  and  old  schedules, 
9-472 

Reasonableness  of  rates  cannot  be  es- 
tablished by  rates  in  adjoining  states, 
9-474 

Reasonableness  of  rates,  entire  sched- 
ule to  be  considered  in  determining, 
9-472 

Reasonableness  of  rates  fixed,  how  de- 
termined,   9-472 

Reasonable  rates,  power  of  state  to  fix, 
9-470 

Reorganized  railroad,  reasonableness 
of  rates  fixed  by,  9-472 

Repair  of  viaduct,  ordinance  impos- 
ing on  railroad  constitutional,  9- 
480 

Right  of  way,  statute  imposing  addi- 
tional penalty  for  failure  to  keep 
clear  to  prevent  communication  of 
fires  constitutional,  9-476 
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Schedule  to  be  considered  in  determin- 
ing reasonableness  of  rates,  9-472 
Separate     coaches     for    negroes    and 
whites,    statute  requiring,   constitu- 
tional, 9-477 
Sequestration  of  railroad,  power  con- 
ferred upon  court  of  visitation  for 
failure  of  railroad  to  comply  with 
rates  fixed  unconstitutional,  9-469 
Service  to  be  considered  in  fixing  rates, 

9-478,  474 
Shippers,  statute  requiring  railroad  to 
furnish  free  transportation  to,  un- 
constitutional, 9-478 
Speed  of  trains  in  city  limits,  statute 

regulating,  constitutional,   9-478 
State  regulation  of  railroad  rates,  con- 
stitutionality of,  9-468 
Stations  at  incorporated  villages,  stat- 
ute regulating  establishment  of,  con- 
stitutional, 9-477 
Steam,  ordinance  prohibiting  operation 
of  cars  in  streets  by,  constitutional, 
9-480 
Stock,  statute  regulating  liability  for 

injury  to,  constitutional,  9-475 
Stoppage  of  trains  at  county  seat,  stat- 
ute requiring,   constitutional,   9-^478 
Streets,  forfeiture  of  right  of  railroad 
to  occupy,   unconstitutional,   9-479 
Streets,  ordinance  prohibiting  propel- 
ling of  cars  in,  by  steam  constitu- 
tional, 9-480 
Ticket    scalping,    statute    prohibiting 

business  of,   constitutional,   9-474 
Track    connections,    statute    requiring 
facilities    for,    constitutional,   9-478 
Unreasonable    rates,    illustrations   of, 

9-473 
Value  of  property  as  basis  for  fixing 

rates,  9-471 
Value  of  services  to  be  considered  in 

fixing  rates,  9-473 
Viaduct,  ordinance  requiring  railroad 
to  repair,  constitutional,  0-480 
Railroad   corporations  are  persons  within 
meaning  of  Fourteenth  Amendment,  9- 
423 
Railroad  employees,  ten-hour  labor  law  for, 

unconstitutional,  9-464 
Railroads,    statute   requiring  extension  of 
tracks  by,  not  violation  of  clause,  9-300 
Railroads,   statute  requiring  sinking  fund 
for  debts,  to  be  provided  by,  constitu- 
tional, 9-300 
Rates  for  sale  of  water,  burden  of  proving 

unreasonableness,  9-482 
Rates   for   sale   of   water,  municipal  ordi- 
nance regulating,  constitutional.  9-481 
Rates  of  express  companies,  statute  regu- 
lating, constitutional,  9-481 
Rates  of  gas   companies,   constitutionality 

of  statute  regulating,  9-483 
Rates  of  gas  companies,  reasonableness  of, 

a  judicial  question,  9-484 
Rates  of  grain  elevator,  power  of  legisla- 
ture to  regulate,  9-485 
Rates  of  irrigation  companies,  constitution- 
ality of  statutes  regulating,  9-485 
Rates  of   stock   yard   companies,   constitu- 
tionality of  statute  regulating,  9-485 
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Rates  of  telegraph  companies,  constitution- 
ality of  statute  regulating,  9-480 

Bates  of  turnpike  companies,  constitution- 
ality of  statute  regulating,  9-484 

Rearrangement  of  jurisdiction  given  appel- 
late court  not  violation  of  due-process 
clause,  9-439 

Reasonable  exercise  of  police,  power  by 
state  not  unconstitutional,  9-429 

Reasonableness  of  gas  rates  a  judicial  ques- 
tion, 9-484 

Reasonableness  of  rates  of  grain  elevator  as 
affecting  constitutionality  of  statute 
regulating,  9-485 

Reasonableness  of  water  rates  as  affecting 
constitutionality  of  statute  fixing,  9-482 

Reasonableness  of  water  rates,  how  deter- 
mined, 9-482 

Receipt  of  dues  of  insolvent  association, 
statute  prohibiting,  constitutional,  9-532 

Receiver,  appointment  in  bankruptcy  with- 
out due  notice  not  a  violation  of  provi- 
sion, 9-294 

Recognizance,  imprisonment  of  witness  for  . 
failure  to  give,  not  a  violation  of  due- 
process  clause*  9-437 

Recovery  for  injury  to  dog,  statute  limit- 
ing, constitutional,  9-510 

Redemption  of  store  order  in  cash,  statute 
providing  for,  constitutional,  9-462 

Refusal  of  court  to  charge  as  to  presump- 
tion of  innocence  not  violation  of  due- 
process  clause,  9-437 

Registration  of  mortgages,  Act  validating, 
as  against  judgment  creditors  not  viola- 
tion of  clause,  9-301 

Registration  of  title,  statute  requiring,  as 
condition  to  admissibility  as  evidence  un- 
constitutional,  9-533 

Reinsurance  by  insurance  companies,  stat- 
ute regulating,  constitutional,   9-487 

Remedy  of  mortgagee,  statute  affecting,  not 
a  violation  of  due-process  clause,  £-466 

Removal  from  office,  constitutionality  of 
statute  providing  for,  9-456 

Removal  of  bar  of  statute  of  limitation  not 
a  violation  of  due-process  clause,  9-454 

Removal  of  dead  animals,  grant  of  exclu- 
sive rights  by  municipal  corporation  not 
a  taking  without  due  process  of  law,  9-430 
t     Removal  of  police  officer  by  city  alderman 
constitutional,  9-456 

Removal  of  trustee  by  appointment  of  an- 
other not  violation  of  due-process  clause, 
9-536 

Resentence  after  serving  part  of  illegal  sen- 
tence not  a  violation  of  due-process 
clause,  9-439 

Resentence  on  affirmance  of  judgment,  due 
process  of  law  not  involved  in  method  of, 
9-439 

Resident  creditors,  statute  giving  priority 
over  foreign  creditors  constitutional,  &- 
459 

Restraint  on  executive,  legislative,  and 
judicial  departments,  provision  is,  9-289 

Restraint  on  importation  of  particular 
goods,  statute  providing  for,  not  viola- 
tion of  clause,  9-299 

Reversal  of  conviction  in  second  degree, 
conviction  in  first  degree  after,  not  a  vio- 
lation of  due-process  clause,  9-437 
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Revocation  of  certificate  to  practice  medi- 
cine, statute  providing  for,  constitutional. 
9-500 

Right  of  action  for  false  imprisonment,  stat- 
ute taking  away,  unconstitutional,  9-303 

Right  of  appeal  not  essential  to  due  process 
of  law,  9-439 

Riparian  ownership  and  rights,  state  stat- 
ute regulating,  constitutional,  9-509 

Rule  of  apportionment  of  benefits  of  local 
improvements,  ctatute  may  provide  for, 
9-300. 

Sale  and  manufacture  of  intoxicating  liq- 
uors, statute  regulating,  constitutional, 
9-488 

Sale  of  certain  species  of  fish,  statute  regu- 
lating, constitutional,  9-504 

Sale  of  lard,  statute  regulating  Bale  of, 
constitutional,  9-49Q 

Sale  of  oleomargarine,  state  may  regulate, 
9-491 

Sale  of  opium,  statute  regulating,  consti- 
tutional, 9-492 

Sale  of  provisions  in  dry  goods  or  drug 
stores,  statute  prohibiting,  unconstitu- 
tional, 9-492 

School  district,  establishment  of,  within 
another  district  «not  violation  of  due- 
process  clause,  9-531 

Screening  and  weighing  coal,  statute  regu- 
lating, constitutional,  9-464 

Screen  in  liquor  saloon,  statute  requiring 
removal  of,  constitutional,  9-489 

Screens  on  electric  cars,  statute  requiring 
placing  of,  constitutional,  9-480 

Scrip,  statute  regulating  payment  of  wages 
in,  constitutional,  9-463 

Seamen,  statute  regulating  contracts  of, 
not  a  violation  of  clause,  9-297 

Search  warrant,  detention  of  offender  un- 
der, unconstitutional,  9-433 

Seizure  and  confiscation  of  oleomargarine, 
constitutionality  of  statute  authorizing 
proceedings  for,  9-491 

Seizure  of  books  and  papers  relating  to 
fraud  on  revenue  not  violation  of  provi- 
sion, 9-301 

Seizure  on  foreclosure  not  necessary  to  give 
court  jurisdiction  essential  to  due  proc- 
ess, 9-^466 

Sentence,  due  process  of  law  not  involved 
in  staying  execution  of,  9-438 

Service  of  process,  necessity  of,  see  supra, 
this  title,  Notice  and  Opportunity  to  Be 
Beard. 

Service  on  nonresident  by  agent  as  affect- 
ing due  process,  9-431 

Servitudes  belonging  to  state,  due-process 
clause  not  applicable  to  enforcement  of, 
9-508 

Sinking  fund,  statute  requiring  railroad  to 
provide  for  debts  constitutional,  9-300 

Slaughter-house  business,  statute  creating 
monopoly  of,  not  violation  of  due-process 
Clause,  9-502 

Smoke  ordinance  constitutional,  9-304 

Solvency  of  insurance  companies,  statute 
authorizing  determination  of,  by  state 
officer  constitutional,  9-486 

Special  assessments  for  local  improvements, 
constitutionality  of  statute  providing  for, 
9-299 
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Special  assessments,  notice  and  opportu- 
nity to  be  heard  in,  as  elements  of  due 
process  of  law,  9-293 

Special  assessments,  statute  providing  foi 
determination  of  assessments  for,  by 
commissioner  constitutional,  9-300 

Special  assessments,  sufficiency  of  notice 
by  publication  in,  9-293 

Special  school  district,  establishment  of, 
not  violation  of  due-process  clause,  9- 
531 

State  courts,  constitutionality  of  judgment 
giving  unwarranted  effect  to,  9-303 

State  courts,  jurisdiction  of,  essential  to 
due  process,  9-431 

State  servitudes  or  easements,  due-process 
clause  not  applicable  to  enforcement  of, 
9-508 

States,  power  of,  not  limited  by  provision, 
9-289 

Statute  antedating  amendment,  effect  of 
prohibition  of  proceedings  under,  9-430 

Statute  of  limitation  not  a  violation  of 
due-process  clause,  9-453 

Statute  to  which  amendment  applies,  9- 
430 

Statutory  limitation  of  patent  right  con- 
stitutional, 9-302 

Staying  execution  of  sentence,  due  process 
of  law  not  involved  in  question  of,  9-438 

Stock,  allowance  of  attorneys'  fees  in  ac- 
tions against  railroads  for  killing  stock, 
unconstitutional,  9-555 

Stockholders,  constitutional  rights  not  in- 
fringed by  statute  prohibiting  receipt  of 
dues  by  insolvent  association,  9-532 

Stockholder's  liability,  constitutionality  of 
statute  regulating  enforcement  of,  9- 
468 

Stockholders  of  bank,  statute  making  as- 
sessment against  conclusive  not  a  viola- 
tion of  provision,  9-295 

Stockholder's  property  not  taken  without 
due  process  by  lease  by  corporation,  9- 
467 

Stock  sales  on  margin,  constitutional  pro- 
vision invalidating,  not  a  violation  of 
due  process  of  law,  9-495 

Stock  subscription  of  members  of  limited 
association,  enforcement  by  execution, 
constitutional,  9-468 

Stockyard  rates,  constitutionality  of  stat- 
ute regulating,  9-485 

Store  Order  Act  constitutional,  9-462 

Street  railways,  statute  requiring  furnish- 
ing by,  of  screens  for  motormen,  consti- 
tutional, 9-480 

Streets,  erroneous  rulings  in  proceeding 
for  widening,  not  a  violation  of  due- 
process  clause,  9-451 

Struck  jury,  trial  by,  as  due  process,  9- 

435 
Sufficiency  of  indictment  as  affected  by  due- 
process  clause,  9-435 
Suit  to  establish  equitable  interest  in  land, 
jury  trial  in,  not  essential  to  due  process 
of  law,  9-434 
Summary    commitment    of   inebriates    not 

due  process  of  law,  9-506 
Summary  commitment  of  insane  person  not 
due  process  of  Jaw,  9-506 


DUE  PROCESS  OP  IjAW  —  ConVd. 
Summary   destruction   of    illegal    imports 

not  violation  of  clause,  9-299 
Summary  destruction  of  property,  extent 
to  which  due-process  clause  applies  to, 
9-457 
Summary  destruction  of  property  illegally 

acquired  not  violation  of  clause,  9-299 
Summary  destruction  ot  property  illegally 

used,  constitutional,  9-457 
Summary  destruction  of  unregistered  dogs, 
ordinance  providing  for,  unconstitutional, 
9-299 
Summary  nature  of   remedy  as  affecting 

character  as  due  process  of  law,  9-425 
Summary  process,  collection  of  penalty  by, 

unconstitutional,  9-536 
Summary  process  is. due  process  of  law,  9- 

292 
Summary  punishment  for  contempt  not  in 
presence   of   court   unconstitutional,   9- 
452 
Summary    punishment    for    contempt   not 
violation  of  due  process,  9-452 
•     Summary  revocation  of  liquor  tax  certifi- 
cate unconstitutional,  9-489 
Summary   sale   of    impounded    animals  a 

violation  of  due-process  clause,  9-535 
Summary  sale  of  property  of  trespassers  a 

violation  of  due-process  clause,  9-535 
{Sunday  closing  laws  are  constitutional,  9- 

506 
Sunday  laws,  prohibition  in,  against  bar- 
ber conducting  business,  constitutional, 
9-506 
Sureties,  provision  making  directors  liable 
as,  for"  codirectors  and  officers,  constitu- 
tional, 9-468 
Suspension    of    railroad    commissioner   by 
statutory  proceedings,  not   violation  of 
due-process  clause,  9-456 
Tax  assessment,  right  to  appeal  from,  not 

essential  to  due  process  of  law,  9-439 
Taxation: 

Assessing  officer,  interest  of,  in  assess- 
ment as  invalidating  proceeding,  9- 
511 
Assessments    for   local   improvements, 
when    judicial    proceeding    in,   dis- 
pensed with,  9-525 
Back  taxes  and  interest,  statute  charg- 
ing,   on    lands    omitted    from  land* 
books,  constitutional,  9-511 
Bonds  and  mortgages,  statute  requir- 
ing corporation   to  collect  tax  on, 
valid,  9-510 
Bridge  outside  low-water  mark,  taxa- 
tion of,   by  municipal   corporation, 
9-515 
Capital   stock  estimated   on   extrater- 
ritorial property,  tax  on,  unconsti- 
tutional, 9-515 
Charging  back  taxes  and  interest  on 
land  omitted  from  land  books,  stat- 
ute providing  for,  constitutional,  9- 
511 
Collection  by  distress  and  seizure  of 
person  not  violation  of  due-process 
clause,  9-513 
Combination   of   regulation  and  reve- 
nue,   validity    of    taxing   ordinance 
not  affected  by,  9-511 
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Conclusiveness  of  tax  title,  statute 
changing,  unconstitutional,  9-513 

Confiscation  of  dogs  when  tax  not  paid, 
statute  providing  for,  unconstitu- 
tional, 9-511 

Corporation  franchises  granted  by 
state,  validity  of  tax  on,  9-515 

Credits  due  nonresident,  taxation  of, 
not  violation  of  due-process  clause, 
9-516 

Debt  due  by  nonresident,  state  may 
tax,  9-515 

Delinquent  taxes,  application  of  new 
remedies  to,  not  violation  of  due- 
process  clause,  9-513 

Distress  and  seizure  of  person,  statute 
providing  for  collection  by,  not  vio- 
lation of  due-process  clause,  9-513 

Dogs,  statute  providing  for  confisca- 
tion of,  when  tax  not  paid,  unconsti- 
tutional, 9-511 

Due-process  clause  as  affecting,  9-510 

Extraterritorial  franchises,  validity 
of  tax  on,  9-515 

Extraterritorial  property  cannot  be 
included  in  estimating  value  of 
capital  stock  for  taxation,  9-515 

Farm  land  within  city  limits,  taxation 
of,  not  violation  of  due-process 
clause,  9-511 

Foreclosure  of  tax  lien  by  proceedings 
in  rem,  statute  providing  for  consti- 
tutional, 9-512 

Forfeited  lands,  effect  of  violation  of 
statute  to  provide  for  redemption  of, 
9-512 

Forfeiture  of  land  on  nonpayment  of 
taxation,  constitutionality  of  stat- 
ute providing  for,  9-512 

Franchise  granted  by  another  state, 
validity  of  tax  on,  9-515 

Franchise  of  corporation  chartered  by 
state,  validity  of  tax  on,  9-515 

Interest  and  penalties  for  nonpayment, 
statute  providing  for,  constitutional, 
9-613 

Interest  of  assessing  officer  in  assess- 
ment as  invalidating  proceeding,  9- 
511 

Itinerant  vendors,  license  tax  on,  not 
violation  of  clause,  9-510 

Judicial  proceedings  not  essential  in 
taxation,  9-525 

License  tax  on  itinerant  vendors  not 
violation  of  clause,  9-510 

License  tax  on  sheep  raising,  statute 
discriminating  in  imposing,  uncon- 
stitutional, 9-510 

Limitation  placed  by  due-process  clause 
on  power  of  taxation,  9-510 

Local  improvements,  when  judicial 
proceedings  in  assessments  for,  dis- 
pensed with,  9-625 

Mortgage  interest  of  nonresident  in 
lands,  state  may  tax,  9-516 

Municipal  corporation,  power  to  tax 
bridge  outsida  low-water  mark,  9-515 

Municipal  taxation  of  farm  lands 
within  city  limits,  constitutional, 
9-511 


DUE  PROCESS  OF  LAW  —  Cont'd. 
Taxation  —  Cont'd. 

Navigable  waters,  tolls  for  use  of,  not 
violation  of  due-process  clause,  9-516 
Nonpayment,  of  taxation,  constitution- 
ality of  statute  providing  for   for- 
feiture of  land  on,  9-512 
Nonpayment,  statute  providing  for  in- 
terest  and    penalties    for,   constitu- 
tional, 9-513 
Nonresident,  state  may  tax  mortgage 

interest  of,  in  land,  9-516 
Nonresident,   taxation   of   credits   due 
to,     not    violation     of     due-process 
clause,  9-516 
Notice  and  opportunity  to  be  heard: 
Assessing  board,   time  and   place 
of  meeting  of,  fixed  by  statute 
obviates    necessity    for    notice, 
9-529 
Assessments  for  drainage  ditches, 
sufficiency    of     opportunity    to 
contest,  9-526 
Assessments  for  draining  swamp 
lands,  notice  of,   by  service  or 
publication  sufficient,  9-531 
Assessments   for    public    improve- 
ments, necessity  of  notice  in,  9- 
628 
Assessments    for    public    improve- 
ments,  notice   and   opportunity 
to  be  heard  essential  in,  9-524 
Assessments   for   public   improve- 
ments, when  notice  and  hearing 
may  be  dispensed  with,  9-525 
Benefits     from     public     improve- 
ments,    statute    providing    for 
hearing  upon  question  of,  con- 
stitutiopal,  9-524 
Board   of   equalization,   notice   of 
meeting  of,  unnecessary,  9-529 
Board  of  revision,  duty  to  provide 

for  hearing  before,  9-527 
Confirming     or     contesting     tax, 
notice  must  be  provided  for  in, 
9-527 
County   auditors,   proceedings   be- 
fore, without  notice  or  hearing, 
unconstitutional,  9-623 
Creation  of  taxing  district  by  stat- 
ute     without      providing      for 
notice,  constitutional,  9-525 
Direct  requirement  in  statute  for 
notice  and  hearing  upon  taxa- 
tion of  nonresident  stockholder 
not  essential,  9-524 
Drainage  district,  notice  and  op- 
portunity to  be  heard  essential 
to  constitutional   establishment 
of,  9-523 
Drainage  ditches,  sufficiency  of  op- 
portunity    to     contest     assess- 
ments for,  9-526 
Equalization  board,  notice  essen- 
tial to  constitutionality  of  ac- 
tion by,  9-523 
Equalization     board,     notice     of 
meeting    of,    unnnecessary,    9- 
529 
Establishment  of  drainage  district, 
notice  and  opportunity  for  hear- 
ing essential  to,  9-523 
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Due  Proeew  of  Xmt* 


DUE  PROCESS  OF  IiAW  —  Cont'd. 
Taxation  —  Cont'd. 

Notice  and  opportunity  to  be  heard  — 
VonVd. 

Formation  of  reclamation  dis- 
trict, notice  of  by  publication 
sufficient,  9-529 

Form  of  notice  sufficient,  9-529 

Hearing,  time  when  opportunity 
for,  to  be  given,  9-526 

Injunction  to  stay  collection, 
right  to,  recognized  by  statute 
as  opportunity  to  be  heard,  9- 
526 

Irrigation  district,  sufficiency  of 
notice  provided  for  in  proceed- 
ings to  organize,  9-528 

License  taxes,  sufficiency  of  notice 
to  pay,  9-527 

Mode  of  confirming  or  contesting 
tax,  provision  for  notice  must 
be  made  in,  9-526 

Mode  of  giving  notice,  9-529 

Municipal  council,  assessment  by, 
without  notice  and  opportunity 
for  hearing  unconstitutional,  9- 
623 

Necessity  of  notice  and  hearing,  9* 
523 

Nonresident  stockholders,  direct 
requirements  in  statute  for 
notice  and  hearing  on  taxation 
of  property  of,  not  essential,  9- 
524 

Notice  by  publication  or  posting, 
sufficiency  of,  9-629 

Notice  by  statute  sufficient,  9-528 

Notice  of  decision  with  right  of  ap- 
peal sufficient,  9-531 

Notice  rendered  unnecessary  by 
statute,  9-529 

Personal  notice,  when  unnecessary, 
9-629 

Persons  to  whom  notice  must  be 
given,  9-528 

Posting  of  notice  in  public  places 
sufficient,  9-530 

Private  sale  of  land  for  taxes 
without  notice  to  owner  consti- 
tutional, 9-527 

Proceedings  for  reassessment,  suffi- 
ciency of  hearing  in,  9-527 

Public  improvements,  necessity 
for  notice  in  assessments  for, 
9-528 

Public  improvements,  notice  and 
opportunity  to  be  heard  essen- 
tial in  assessments  for,  9-524 

Public  improvements,  statute  pro- 
viding for  hearing  upon  ques- 
tion of  benefits  from,  constitu- 
tional; 9-524 

Publishing  or  posting  notices, 
sufficiency  of,  9-529 

Reasonable  notice  of  reassessment 
necessary,  9-531 

Reassessment,  reasonable  notice  of, 
9-531 

Reassessment,  sufficiency  of  oppor- 
tunity for  h wiring  in  proceed- 
ings for,  9-527 

Reclamation     district,    notice    by 


DUE  PROCESS  OF  IiAW  —  Cont'd. 

Taxation  —  Confd.  r 

Notice  and  opportunity  to  be  heard  — 
Cont'd. 

publication     of     formation     of, 
sufficient,  9-530 
Shareholders,  sufficiency  of  oppor- 
tunity for   hearing  as  to  taxa- 
tion of  property  of,  9-523 
Statute  fixing  tax  obviates  neces- 
sity for  notice,  9-529 
Statute,    sufficiency    of   notice  by, 

9-528 
Statute,  when  notice  rendered  un- 
necessary by,  9-529 
Sufficiency  of  notice,  9-527 
Sufficiency   of    notice   and    oppor- 
tunity to  be  heard,  9-526 
Sufficiency  of  notice  by  statute,  9- 

528 
Sufficiency   of   notice   to   pay   li- 
cense tax,  9-527 
Tax   fixed  by   statute,  notice  not 

necessary,  9-529 
Taxing  district  may  be  created  by 
statute    without    providing   for 
notice,  9-325 
Tax-proceeding   cases,    Fourteenth 
Amendment   not   applicable  to, 
9-528 
Tax   proceedings   in   which   notice 

not  requisite,  9-528 
Tax  sale  of  lands  without  notice 
to  owner  constitutional,  9-527  ' 
When  notice  not  required  in  as- 
sessment   for    public    improve- 
ments, 9-528 
Payment  of  tax  prerequisite  to  resist- 
ing void  claim  under  tax  sale,  statu- 
tory provision  as  to,  constitutional, 
9-511 
Penalties  and  interest  for  nonpayment, 
statute  providing  for,  constitutional, 
9-513 
Proceedings  in  rem,  statute  providing 
for  foreclosure  of  tax  lien  by,  con- 
stitutional, 9-512 
Railroads : 

Assessment  of  railroads,  mode  of, 
may  differ  from  assessment  of 
other  property,  9-514 
Local   receipts, "  proportion   of,  to 
municipal    tax    as    determining 
validity  of  tax,  9-614 
Mileage  basis,  constitutionality  of 
statute    providing   for   taxation 
of  railroad  on,  9-514 
Mode  of  assessing  railroads  may 
differ  from  assessment  of  other 
property,  9-514 
Municipal    tax    must    be    propor- 
tioned to  local  receipts,  9-514 
Special    method   of   taxation,  con- 
stitutionality of  statute  provid- 
ing. 9-514 
Special  mileage  tax  on  street  rail- 
way constitutional,  9-514 
Street    railroads,    special    mileage 
tax  on,  constitutional,  9-514 
Redemption  of  forfeited  lands,  effect  of 
violation  of  statute  providing  for,  D- 
512 
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DUE  PROCESS  OF  fcAW  —  Cont'd. 
Taxation  —  Cont'd. 

Regulation   and   revenue,   combination 
of,  in  taxing  ordinance  as  affecting 
validity,  fr-511 
Remedies     applicable     to     delinquent 

taxes  may  be  changed,  9-513 
Retroactive  taxation  not  violation  of 

due- process  clause,  9-511 
School  tax  constitutional,  9-516 
Seizure  of  person  and  distress,  statute 
providing  for  collection  by,  not  vio- 
lation of  due-process  clause,  9-513 
Special  tax  for  school  purposes  consti- 
tutional, 9-516 
State  inheritance  tax  constitutional,  9- 

516 
State  power  of  taxation  subject  to  due- 
process  clause,  9-510 
Street-car  advertising,  statute  requir- 
ing lessor  to  pay  tax  on,  unconstitu- 
tional, 9-510 
Succession  tax  imposed  by  state  con- 
stitutional, 9-516 
Tax  lien,  statute   providing  for  fore- 
closure of,  by  proceeding  in  rem  con- 
stitutional, 9-512 
Tax  title,  statute  changing  conclusive- 
ness of,  unconstitutional,  9-513 
Tax  title,  statute  removing  objections 

to,  constitutional,  9-513 
Tolls  for  use  of  navigable  waters  not 
violation  of  due-process  clause,  9-516 
Taxes,  statute  prohibiting  suits  to  restrain 

assessment  of,  constitutional,  9-301 
Taxes,  statute  providing  for  distraint  for 

payment  of,  constitutional,  9-301 
Taxing  power  of  city,  limitation  on,  to  pre- 
vent payment  of  judgment  not  violation 
of  due-process  clause,  9-508 
Tax  on  sale  of  intoxicating  liquors  consti- 
tutional, 9-488 
Tax  sales,  constitutionality  of  statute  lim- 
iting time  of  recovery  of  property  sold 
at,  9-463 
Telegraph   companies,   constitutionality   of 

statute  regulating  rates  of,  9-480 
Telegraph   companies,    constitutionality  of 
statute  requiring  office  to  be  kept  open 
by,  9-481 
Telegraph  companies,  statute  allowing  re- 
covery 'against   of   damages    for  mental 
anguish  constitutional,  9-480 
Telegraph  companies,  statute  imposing  li- 
cense fee  on,  for  inspection  of  poles  and 
wires  constitutional,  9-481 
Telegraph    operators,    ten-hour    labor    law 

for,  unconstitutional,  9-464 
Ten-hour  labor  law  unconstitutional,  9-464 
Territory  annexed,  extent  to  which  provi- 
sion operates  in,  9-290 
Title  of  mortgagee  in  possession,  statute  in- 
terfering with  a  violation  of  due-process 
clause,  9-^466 
Title,  statute  making  registration  of,  requi- 
site to  admissibility  as  evidence  uncon- 
stitutional, 9-533 
Title  to  judicial  office,  constitutionality  of 

law  to  determine,  9-455 
Toll    road*,    unconstitutionality    of    statute 

requiring  vacation  of,  9-484 
^Trading  stamps,  statute  prohibiting  use  of, 
unconstitutional,  9-493 


DUE  PROCESS  OF  LAW  —  Cont'd, 

Transportation  of  cotton  seed  by  night, 
statute  prohibiting,  constitutional,  9-532 

Trespassers,  summary  sale  of  property  of, 
violation  of  due-process  clause,  9-535 

Trial  by  ■"  court  not  a  violation  of  due 
process  as  denying  trial  by  jury,  9-434 

Trial  by  election  board  for  offense  under 
election  law  not  due  process  of  law,  9- 
292 

Trial -by- jury  clause  and  due-process  clause 
distinguished,  9-426 

Trial  by  jury  not  requisite  of  due  process, 
9-291,  433 

Trial  by  jury  of  question  of  contempt  not 
essential  to  due  process  of  law,  9-452 

Trial  by  struck  jury  as  due  process,  9-435 

Trial  for  violation  of  city  ordinance,  com- 
mitment for  state  offense  upon,  not  a  vio- 
lation of  due-process  clause,  9-432 

Trial  under  general  provisions  of  law,  9- 
432 

Trustee,  removal  of,  by  appointment  of  an- 
other not  violation  of.  due-process  clause, 
9-536 

Trusts,  statute  intended  to  prohibit,  con- 
stitutional, 9-460 

Turnpike  companies,  constitutionality  of 
statute  regulating  rates  of,  9-484 

Ultra  vires  contract  of  county,  legalization 
of,  not  violation  of  due-process  clause, 
9-532 

Unequal  licenses  as  violation  of  clause,  9- 
303 

Union  labels,  ordinance  requiring  use  of, 
on  city  printing,  unconstitutional,  9-494 

Union  labels,  statute  regulating  use  of,  con- 
•  stitutional,  9-495 

Unreasonable  limitation  of  action  a  viola- 
tion of  due-process  clause,  9-453 

Unregistered  dogs,  ordinance  authorizing 
summary  destruction  of,  unconstitu- 
tional, 9-299 

Un vaccinated  pupils,  exclusion  of  from 
schools  not  violation  of  due-process 
clause,  9-507 

Vacation  of  toll  road,  unconstitutionality 

.   of  statute  requiring,  9-484 

Vaccination  statutes  constitutional,  9-507 

Validation  of  court  proceedings  on  invalid 
indictments,  a  violation  of  due-process 
clause,  9-435 

Validation  of  registration  of  mortgages  as 
against  judgment  creditors,  Act  provid- 
ing for,  constitutional,  9-301 

Value  of  property  as  determining  reason- 
ableness of  water  rates,  9-482 

Verdict,  appellate  court  cannot  modify,  9- 
440 

Violation  of  clause  may  be  waived,  9-537 

Void  ordinance,  imprisonment  under,  un- 
constitutional, 9-430 

Voluntary  proceedings  in  bankruptcy  with- 
out notice  to  creditors  not  unconstitu- 
tional as  failing  to  provide  due  process 
of  law,  9-294 

Wages,  constitutionality  of  statute  regu- 
lating payment  of,  0-462 

Wage.*:  statute  fixing  minimum  rate  of,  un- 
constitutional, 0-462 

Wages,  statute  prohibiting  assignment  of, 
constitutional,  9-463 
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DIE  PROCESS  OF  LAW  —  Cont'd. 

Wages,  statute  regulating  payment  of,  in 
store  orders  and  scrip,  constitutional, 
9-4(53 

Wages,  statute  requiring  weekly  payment 
of,  constitutional,  9-462 

Waiver  of  jury  trial  by  failure  to  demand, 
not  a  violation  of  due^-process  clause,  9* 
434 

Waiver  of  right  to  damages  for  injuries, 
statute  prohibiting,  unconstitutional,  9* 
465 

Waiver  of  violation  of  clause,  9-537 

Water  rates,  burden  of  proving  unreason- 
ableness of,  9-482 

Water  rates,  constitutionality  of  ordinance 
fixing,  to  be  determined  by  judicial  in- 
vestigation, 9-482 

Water  rates,  manner  of  determining  rea- 
sonableness of,  9-482 

Water  rates,  municipal  ordinance  regulat- 
ing, constitutional,  9-481 

Water  rates,  reasonableness  of,  as  affecting 
constitutionality  of  statute  fixing,  9-482 

Water  rates,  value  of  property  to  be  con- 
sidered in  determining  reasonableness  of, 
9-482 

Water  rents,  constitutionality  of  statute 
giving  priority  of  lien  to,  9-460 

Waterworks  companies,  action  of  munici- 
pality in  erecting  competing  plant,  con- 
stitutional,  9-487 

Waterworks  company,  when  statute  au- 
thorizing erection  of  plant  competing 
with,  constitutional,  9-487 

Weekly  payment  laws,  constitutional,  9- 
462 

Weighing  and  screening  coal,  statute  regu- 
lating, constitutional,  9-464 

What  constitutes  due  process  of  law,  9- 
290 

What  constitutes  "  taking,"  8-261 

Who  may  invoke  constitutional  right,  9- 
536 

Witnesses,  preliminary  examination  of,  un- 
der anti-trust  law,  constitutional,  9-462 

Witness  for  state,  cross-examination  of,  by 
state,  constitutional,  9-437 

Women,  statute  prohibiting  employment 
of,  in  places  of  amusement  constitutional, 
9-502 

Writ  of  error,  dismissal  of,  on  failure  of 
escaped'  convict  to  surrender,  not  a  vio- 
lation of  due-process  clause,  9-440 

huties: 

Sec  Ports. 

Definition  of,  8-351 

Prohibition  against  laying  by  state,  8-890 

DYING  DECLARATIONS: 

See  Evidence. 
EASEMENTS: 

Compensation  clause,  easement  within  pro- 
tection of,  9-308 

Due  process  of  law  clause  not  violated  by 
enforcement  of  state  easement,  9-508 

Ingress  and  egress,  injury  to  easement  of, 
a  taking  of  private  property  for  public 
use,  9-313 

Light  and  air,  due  process  of  law  clause 
applies  to  easements  of,  9-509 


EDUCATIONAL  INSTITUTIONS: 

Charter  of  state  agricultural  college  not  i 
contract,  8-786 

Charters  of,  as  contracts,  8-841 

Charters  of  educational  institutions,  con 
stitutionality  of  statute  amending,  8-79; 

Impairment  of  charter  provisions  of,  see 
Impairment  of  Obligation  of  Cox- 
tracts. 

EIGHT-HOUR  LAW: 

Constitutionality  of,  9-599 
EJECTMENT: 

Ascertainment  of  value  of  land  and  im- 
provements in  ejectment  proceedings, 
jury  not  essential  for,  9-341 

Condemnation  proceedings,  right  of  eject- 
ment on  failure  to  make  compensation 
in,  9-323 

Due  process  of  law  clause  as  applied  to 
preliminary  hearing  in,  9-292 

Jury  not  essential  in  ascertainment  of  value 
of  land  or  improvements  in  ejectment,  9- 
341 

ELECTIONS: 

See  Electors;  Senate. 

Appointment  of  supervisors  by  court,  9-66* 

Bribery  invalidates,  8-324 

Certificate,  House  may  go  behind,  8-324 

Congress  has  no  power  to  control,  9-640 

Election  laws  passed  by  territorial  legis- 
lature illegally  elected,  invalid,  8-317 

Electoral  college,  states  act  through,  9- 
375 

Equity  has  not  jurisdiction  over  election 
officers,  fr-639 

Exclusive  jurisdiction  of  Congress,  8-322 

Executive  commission  to  senator  not  con- 
clusive, 8-324 

Extent  of  power  of  Congress  to  control 
under  Fifteenth  Amendment,  9-640,  641 

Governor's  power  to  regulate  on  failure  of 
legislature  to  act,  8-318 

House  of  Representatives,  election  of  Pres- 
ident by,  9-375 

Ineligibility  of  one  of  two  candidates,  8- 
298 

Minority  cannot  elect  representatives,  8- 
298 

Offenses  against  election  laws,  summary 
proceedings  for,  constitutional,  9-445 

Offenses  under  election  law,  trial  of,  by 
election  board,  unconstitutional,  9-292 

President,  adoption  of  Twelfth  Amend- 
ment regulating  election  of,  9-375 

President,  election  of,  by  House  of  Repre- 
sentatives, 9-375 

Regulation  by  Congress: 

Congress    may    prescribe   time,   place, 
and  manner  of  holding,  8-318 

Return  and,  do  not  create  membership  in 
House  of  Representatives,  8-297 

State  constitutional  provisions,  as  to  elec- 
tion of  senators  and  representatives,  8- 
317 

State  elections: 

Power  of  Congress  to  interfere,  8-320 
Power  to  prevent  race  discrimination, 

8-320 
Where   state   and  federal  officers  are 
chosen  at  same  election,  8-320 
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ELECTIONS  —  Cont'd. 
State  legislatures,  right  of  members  to  sit 

in,  ascertainment  by  Senate,  8-324 
State  statutory  provisions: 

As  to  making  returns  in  specified  time, 

8-318 
Division  of  state  into  districts,  8-318 
Effect    of    failure    to    prescribe    vote 

necessary  to  elect  senator,  8-318 
Mandatory  or  directory  effect  of  as  to 
time  and  place  of  holding  elections, 
8-317 
Power  of  governor  on  failure  of  legis- 
lature to  act,  8-318 
State    Supreme    Court    cannot    determine 

legality  of,  8-323 
Summary  proceedings  for  offenses  against 

election  laws  constitutional,  9-445 
Supervisors   of  elections,   appointment  by 

courts,  9-06 
Tie  vote  in  election  of  representatives  can- 
not be  decided  by  state  council,  8-298 
Trial   by   election   board   for   violation   of 

election  law,  unconstitutional,  9-292 
Where  district  is  in  state  of  insurrection, 

8-298 
Will  of  people  to  control,  8-324 

ELECTORS: 

See  Suffrage,  Right  of. 

Congressional  control  over  electors,  9-5 

Day  on  which  electors  vote  fixed  by  Con- 
gress, 9-5 

Discretion  of  state  as  to  manner  of  ap- 
pointment, 9-5 

Disqualification  of  elector  holding  office  un- 
der United  States,  ft-5 

Number  of  electors  fixed  by  Congress,  9-5 

Officer  under  United  States,  disqualification 
as  elector,  9-5 

Origin  of  privilege  of  office  of  elector,  9-6 

Presidential  electors  not  officers  of  United 
States,  9-5 

Qualifications  of  elector,  power  of  Congress 
to  control,  9-5 

State  law  regulating  appointment  of,  Con- 
stitution as  source  of  authority  of,  9-5 

Time  of  choosing  fixed  by  Congress,  9-5 

ELECTRIC  RAILWAYS: 

Screens   for   motormen,   statute    requiring, 

constitutional,  9-480 
Statute  distinguishing  between  electric  cars 

and  ordinary  vehicles  constitutional,  9- 

578 

ELECTROCUTION: 

Statute  providing  for,  constitutional,  9-438 

ELEVATOR  COMPANIES: 

As  agents  of  interstate  commerce,  8-382 

ELEVATORS: 

State  regulation  of,  as  affecting  interstate 

commerce,  see  Commerce. 
State  tax  on  owners  as  interference  with 

commerce,  see  Commerce. 

ELEVENTH  AMENDMENT: 

Effect  on  suit  by  citizen  of  state  against 

other  states,  8-770 
Jurisdiction    of    United    States    courts   as 

modified  by,  9-102 

EMANCIPATION: 

See  War. 


EMBARGO  ACTS: 

Subjects  which  may  be  included  in,  8-422 

EMBEZZLEMENT : 

Indictment  not  essential  in  cases  of,  9-260 
EMERGENCY: 

Public  emergency  as  affecting  exercise  of 
right  of  eminent  domain,  9-319 

EMIGRANT  AGENT: 

State  taxation  of,  9-182,  413 
Taxation  of,  9-623 

EMINENT  DOMAIN: 

Acts   not   directly  encroaching  on   private 

property  not  a  taking,  9-309 
Attribute  of  sovereignty,  9-306 
Battle   ground,    condemnation    of    land   to 

preserve,  a  public  use,  9-317 
Bridge  obstructing  navigation,  removal  of, 

not  a  taking,  9-312 
Bridge  permit,  revocation  of,  under  reserved 

power  not  a  taking,  9-313 
Bridge,    statute   requiring   construction    of 
draw  in,  under  reserve  power  not  a  tak- 
ing, 97313 
Claims  against  foreign  government,  release 

of  by  treaty  a  taking,  9-315 
Compensation : 

Accrual   of  benefits   to  be  taken  into 

consideration  by  jury,  9-322 
Actual  compensation  essential,  9-318 
Adequate  provision  required  before  oc- 
cupancy disturbed,  9-319 
Agents,  government  liable  for  compen- 
sation for  property  taken  by,  9-320 
Ascertainment  of  measure  of  compen- 
sation by  jury  not  required,  9-321 
Assessments  of  damages  and  benefits  by 

different  commissioners,  9-321 
Benefits,  consideration  of,  in  estimat- 
ing compensation,   9-321 
Benefits  of  special  character  to  owner, 
consideration  of,  in  estimating  com- 
pensation, 9-322 
Benefits  received  in  common  with  all 
not   considered    in   estimating   com- 
pensation, 9-321 
Benefits  to  accrue,  duty  of  jury  to  con- 
sider, 9-322 
Commissioners  to  assess  damages  and 

benefits  need  not  be  same,  9-321 
Common  benefits  not  considered  in  es- 
timating compensation,  9-321 
Compensation    clause    not    source    of 
power  to  exercise  right  of  eminent 
domain.  9-360 
Consideration    of    special    benefits    to 
owner    in   estimating   compensation, 
9-322 
Court's  power  to  restrain  taking  with- 
out compensation,   &-319 
Covenants  of  negative  nature  in  deeds 
not  property  within  meaning  of  com- 
pensation clause,  9-308 
Damage    and    taking,    distinction    be- 
tween, in  fixing  compensation,  9-309 
Damages   and   benefits   may  be   ascer- 
tained by  different  commissioners,  9- 
321 
Delegation  to  state  tribunals  of  power 
to  determine  value  of   property,   9- 
321 
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EMINENT  DOMAIN  —  Cont'd. 
Compensation  —  Cont'd, 

Destruction  of  property  for  public 
safety,  compensation  clause  not  ap- 
plicable to,  9-309 

Casements  in  waters  of  creek  protected 
by  compensation  clause,  9-308 
1  Ejectment  on  failure  to  make  compen- 

sation, 9-323 

Emergency  of  public  service,  payment 
before  taking,  not  required  in  case 
of,  9-319 

Estoppel  to  demand  actual  payment, 
acts  which  may  cause,  9-318 

Estoppel  to  demand  actual  payment, 
suit  in  Court  of  Claims  as,  9-318 

Exceptions  to  rule  requiring  payment 
before  taking,  9-319 

Failure  of  statute  to  provide  for  com- 
pensation,  effect  of,   9-320 

Failure  to  make  compensation,  right 
of  ejectment  on,  9-323 

Franchise,  compensation  to  be  given 
for  value  of,  9-308 

Government  liable  for  compensation  for 
property  taken  by  agents,  9-320 

Jury,  estimate  of  compensation  need 
not  be  made  by,  9-321 

Just  compensation,  what  constitutes, 
9-317 

Limitation  on   power  of  eminent  do- 
-  main,    compensation    clause    as,  9- 
307 

Limit  placed  by  statute  on  amount  of 
compensation,  effect  of,  9-320 

Loss  a  measure  of  compensation,  9- 
317 

Measure  of  compensation,  9-317 

Measure  of  compensation,  ascertain- 
ment by  jury  not  required,  9-321 

Measure  of  compensation,  question  as 
to,  judicial  not  legislative,  9-318 

Negative  covenants  contained  in  deeds 
not  property  within  meaning  of  com- 
pensation   clause,    9-308 

Payment  before  consummation  of  con- 
demnation, 9-318 

Payment  before  taking  not  required  in 
case  of  emergency  of  public  service, 
9-319 

Payment  of  compensation  as  condition 
precedent  to  appropriation,  9-319 

Payment  to  rightful  owner  required, 
9-322 

Personal  property,  compensation  clause 
applies  to,  9-308 

Property  taken  by  agents,  government 
liable  for  compensation  for,  9-320 

Provision  to  be  made  for  payment  be- 
fore occupancy  disturbed,  9-319 

Real  and  personal  property,  compen- 
sation clause  applies  to,  9-308 

Real  property,  destruction  or  impair- 
ment of  value  of,  compensation  clause 
applies  to,  9-310 

Special  benefits  to  owner,  consideration 
of,  in  estimating  compensation,  9- 
322 

States,  just-compensation  clause  not 
applicable  to,  9-306 

State  tribunnls.  Congress  may  delegate 
power  to  determine  value  of  prop- 
erty to,  9-321 


EMINENT  DOMAIIt  —  Cont'd. 
Compensation  —  Cont'd* 

Statute  failing  to  provide  fo*  compen- 
sation, effect  of,  9-320 
Statute  limiting  amount  of  compensa- 
tion, effect  of,  9-320 
Suit  in  Court  of  Claims  as  estoppel  to 

demand  actual  payment,  9-3 1 8 
Taking  and  damage  to  be  distinguished 
between  in  fixing  eomJ>ensation,  9- 
309 
Taking   without  compensation,   power 

of  Courts  to  restrain,  9-319 
Tangible  property,  compensation  clause 

not  limited  to,  9-308 
Tribunal  to  determine  Value  of  prop- 
erty, 9-321 
Uge  beyond  purpose  of  first  condem- 
nation, clause  applies  to,  9-&16 
Value  of  property,  tribunal  to  deter- 
mine, -9-321 
Voluntary    Contribution,    reliance   on, 
not  adequate  provision",  9-3 id 
Compensation    clause    did    riot    originate 

right  of,  9-306 
Compensation  which  may  be  recovered  for 
use  of  property  after  ref Usal  Of  owner  to 
hire,  9-312 
Concurrent  action  of  states  not  essential 
to  exercise  of  right  by  federal  govern- 
ment, 9-807 
Condemnation  of  land  for  public  use*  8-686 
Condemnation  of  land  for  railroad  a  pub- 
lic use,  9-317 
Condemnation  proceedings,  due  process  of 
law   sb   affecting  validity   of,   see  Dm 
Pbocbss  of  Law. 
Condemnation  proceedings,  equal  protection 
of  laws  as  affecting,  see  Equal  Pbotxo- 

TK)N  OF  LAWi 

Confiscation  of  property  of  publie  enemy 
not  a  taking,  9-316 

Congress  may  exercise  right  of,  8-875 

Consequential  injury  and  taking  distin- 
guished, 9-316 

Constitutional  enactment  not  source  of 
right  of,  9-306 

Construction  of  draw  of  bridge,  statute  re- 
quiring under  reserve  power  not  a  tak- 
ing, 9-313 

Construction  of  revetment  oil  bonks  of 
navigable  stream  not  a  taking,  9-SlO 

Contracts,  repudiation  of,  as  a  taking,  9- 
316 

Courts  may  determine  fact  of  public  use, 
9-317 

Courts  may  restrain  unauthorised  exercise 
of  right  of,  9-319 

Cultivation,  acts  rendering  land  unfit  for, 
a  taking,  9-311  • 

Damage  and  taking,  distinction  between,  9- 
309 

Defect  in  construction  of  dam,  injury  to 
property  by,  not  a  taking,  9-317 

Definition  of  taking,  9-308 

Designation  of  locality  in  statute  not  s> 
taking,  9-311 

Destruction  of  property  by  naval  officer  a 
taking,  9-315 

Destruction  of  property  for  public  safety 
not  a  taking,  8-309 

Destruction  of  well  by  blasting  a  taking,  9- 
315 
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Destruction  or  impairment  of  real  estate  a 
taking,  9-310 

Detention  of  vessel  suspected  of  violating 
neutrality  laws  not  a  taking,  9-315 

Distinction  between  consequential  injury 
and  taking,  9-316 

Distinction  between  damage  and  taking,  9- 
309 

District  of  Columbia,  exercise  of  right  of 
eminent  domain  in,  9-307 

Diversion  of  watercourse,  extent  to  which 
a  taking,  9-313  ' 

Due  process  of  law  as  affecting  validity  of 
condemnation  proceeding,  see  Due  Proc- 
ess of  Law. 

Easement  of  ingress  and  egress,  injury  to, 
a  taking,  9-313 

Encroachment  on  private  property  must  be 
direct  to  constitute  taking,  9-309 

Equal  protection  of  laws  as  affecting  con- 
demnation proceedings,  see  Equal  Pro- 
tection of  Law. 

Equal  protection  of  laws  as  affecting  ex- 
ercise of  power  of,  see  Equal  Protec- 
tion of  Law. 

Erection  of  lighthouse  on  submerged  soil 
not  a  taking,  9-314 

Extent  of  taking  rests  in  legislative  discre- 
tion, 9-309 

Extent  to  which  use  of  patented  article  a 
taking,  9-314 

Fee  passes  to  government,  9-309 

Imprisonment  of  slaves  for  crime  not  a 
.  taking:,  9-316 

Ingress  and  egress,  injury  to  easement  of, 
a  taking,  9-313 

Injury  incidental  to  exercise  of  servitude 
not  a  taking,  9-310 

Injury  not  a  probable  result  of  user  not  a 
taking,  9-316 

Injury  to  easement  of  ingress  and  egress  a 
taking,  9-313 

Injury  to  property  by  defect  in  construction 
of  dam  not  a  taking,  9-317 

Injury  to  riparian  rights  by  erection  of 
pier  on  submerged  land  not  a  taking,  9- 
316 

Invention  for  which  patent  has  been 
granted,  use  of,  a  taking,  9-314 

Invention,  use  of,  before  application  for 
patent  filed  not  a  taking,  9-314 

Jury  trial  clause  not  applicable  to  condem- 
nation proceedings,  sf-340 

Land,  injury  to,  by  river  improvement  not 
a  taking,  9-317 

Land,  rendering  of,  unnc  for  cultivation,  a 
taking,  9-311 

Legislative  discretion  as  to  extent  of  taking, 
9-309 

Lighthouse  on  submerged  soil,  erection  of, 
not  a  taking,  9-314 

Lighthouse,  right  of  eminent  domain  may 
be  exercised  to  secure  land  for,  9- 
307 

Military  camp,  compensation  recoverable 
for  use  of  land  for,  9-312 

Newly  admitted  state,  exercise  of  right  of 
eminent  domain  by,  9-199 

Obstruction  to  navigation,  removal  of 
bridge  as,  not  a  taking,  9-312 

Occupation  and  use  of  private  property  as 
a  taking,  9-311 


EMINENT  DOMAIN  —  Cont'd. 

Officers'  act  in  destroying  property  a  taking, 
9-315 

Overflowing  lands  constitutes  a  taking,  9- 
310 

Parks  and  public  squares,  condemnation  of 
land  for  a  public  use,  9-317 

Patented  invention,  use  of,  a  taking,  9-314 

Personal  property  may  be  taken  under,  9- 
308 

Pier  on  submerged  land,  injury  to  riparian 
right  by  erection  of,  not  a  taking,  9-316 

Power  of,  9-306 

Private  property  may  be  taken  under,  9-308 

Probable  result  of  user,  injury  must  be,  to 
constitute  a  taking,  9-316 

Property  of  state  may  be  appropriated,  9- 
308 

Property  which  may  be  taken  under,  9-308 

Public  enemy's  property,  confiscation  of, 
not  a  taking,  9-316 

Public  use,  condemnation  of  land  for  parks 
and  squares  is,  9-317 

Public  use,  condemnation  of  land  for  rail- 
road is,  9-3 1 7 

Public  use,  condemnation  of  land  to  pre- 
serve battle  ground  is,  9-317 

Public  use,  fact  of,  to  be  determined  by 
court,  9-317 

Public  use,  taking  must  be  for,  9-317 

Railroad  right  of  way,  establishment  .of 
telegraph  line  on,  a  taking,  9-314 

Railroads,  condemnation  of  land  for,  is 
public  use,  9-317 

Real  estate,  destruction1  or  impairment  of 
value  of,  a  taking,  9-310 

Real  or  personal  property  may  be  taken 
under,  9-308 

Release  by  treaty  of  claims  of  foreign  gov- 
ernment a  taking,  9-315 

Removal  of  bridge  as  obstruction  to  naviga- 
tion not  a  taking,  9-312 

Repudiation  of  contract  as  a  taking,  9-316 

Restraining  power  of  courts  on  unau- 
thorized exercise  of  right  of,  9-319 

Revetment  on  banks  of  navigable  stream, 
construction  of,  not  a  taking,  9-310 

Revocation  of  bridge  permit  under  reserved 
power  not  a  taking,  9-312 

Riparian  rights,  injury  to,  by  erection  of 
pier  on  submerged  land  not  a  taking,  9- 
316 

River  improvement,  injury  to  land  by,  not 
a  taking,  9-317 

Servitude,  injury  incidental  to  exercise  of, 
not  a  taking/9-310 

States,  concurrent  action  of,  not  essential 
to  action  by  federal  government,  9-307 

States,  federal  government  may  exercise 
eminent  domain  within,  9-308 

Statutory  designation  of  locality  not  a 
taking,  9-311 

Submerged  soil,  erection  of  lighthouse  on, 
not  a  taking,  9-314 

Taking  and  consequential  injury  distin- 
guished, 9-316 

Taking,  extent  of,  rests  in  legislative  dis- 
cretion, 9-309 

Taking,  what  constitutes,  9-308 

Telegraph  line  on  railroad  right  of  way, 
establishment  of,  a  taking,  9-314 

Temporary  use  of  road  for  transportation 
of  military  supplies  not  a  taking.  9-312 
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Transportation  of  military  supplies  over 
turnpike  not  a  taking,  9-312 

Treaty,  release  by,  of  claims  against  foreign 
government  a  taking,  9-315 

Turnpike,  temporary  use  of,  for  transporta- 
tion of  military  supplies  not  a  taking,  9- 
312 

Use  and  occupation  of  private  property  as 
a  taking,  9-311 

Use  beyond  purpose  of  first  condemnation 
as  a  taking,  9-310 

Use  for  which  taken  must  be  public,  9-317 

Use  of  land  for  military  camp,  compensa- 
tion recoverable  for,  9-312 

Use  of  land  to  take  levee  and  repair  break 
in  dam  not  a  taking,  9-313 

Use  of  property  after  refusal  of  owner  to 
hire,  compensation  which  may  be  re- 
covered for,  9-312 

Vessels  suspected  of  violating  neutrality 
laws,  detention  of,  not  a  taking,  9-315 

Watercourse,  extent  to  which  diversion  of, 
a  taking,  9-313 

Well,  destruction  of,  by  blasting,  a  taking, 
9-315 

What  constitutes  taking,  9-308 
EMIT: 

See  Bills  or  Credit. 
EMPLOYER'S  LIABILITY: 

Regulation  of  by  state,  8-462 
EMPLOYMENT  AGENCIES: 

Regulation  and  license  of,  not  violation  of 
due-process  clause,  9-536 
ENEMIES: 

See  Treason. 
ENLISTMENT: 

See  Army  ;  Navy. 
EQUAL  PROTECTION  OP  LAW: 

Actions,  limitations  of,  applicable  to  par- 
ticular railroad  companies  not  a  denial 
of  equal  protection,  9-559 

Actions,  statute  providing  for  limitation 
of,  uniform  in  operation,  9-559 

Action  to  recover  for  intoxicating  liquor 
illegally  sold,  statute  prohibiting,  con- 
stitutional, 9-591 

Administration  of  fair  law  unfairly,  as 
violation  of  provision,  9-547 

Adulteration  of  food,  findings  of  fact  by 
state  officers  as  to,  not  a  denial  of  equal 
protection,  9-605 

Adultery  and  fornication,  statute  imposing 
heavier  punishment  when  between  dif- 
ferent races,  constitutional,  9-566 

Affidavit  on  information  and  belief,  in- 
sufficient to  show  discrimination  against 
jury  service  by  negroes,  9-564 

Agents  of  foreign  corporations,  discrimina- 
tion against,  unconstitutional,  9-588 

Alien  barbers,  discrimination  against,  a  vio- 
lation of  clause,  9-545 

Alien-born  residents,  clause  protects,  9- 
545 

Alien  miners,  exaction  of  license  from,  not 
a  violation  of  clause,  9-545 

Alien  peddlers,  discrimination  against,  a 
violation  of  clause,  9-545 

Allowance  of  attorneys*  fees  against  rail- 
road on  appeal  from  magistrate's  de- 
cision, unconstitutional,  9-555 


EQUAL   PROTECTION   OP   LAW  —  Con. 

Allowance  of  attorneys'  fees  and  damages 
in  actions  against  railroads,  unconstitu- 
tional, 9-554 

Allowance  of  attorneys'  fees  in  actions 
against  insurance  companies,  constitu- 
tional, 9-556 

Allowance  of  attorneys'  fees  in  action 
against  insurance  company  for  default 
in  payment  of  policy,  constitutional,  9- 
556 

Allowance  of  attorneys'  fees  in  action 
against  railroad  for  damage  caused  by 
fires,  constitutionality  of,  9-555 

Allowance  of  attorneys'  fees  in  action 
against  railroad  for  stock  killing,  un- 
constitutional, 9-555 

Allowance  of  attorneys'  fees  in  action  on 
mechanic's  lien,  unconstitutional,  9-556 

Allowance  of  interest  on  affirmance  of  ap- 
peal not  a  denial  of  equal  protection,  9- 
557 

Amendment  of  record,  refusal  of  court  to 
allow,  not  a  denial  ol  equal  protection, 
9-558 

Amount  in  controversy,  statute  making 
right  of  appeal  dependent  on,  not  a  de- 
nial of  equal  protection,  9-559 

Annexation  of  territory,  provision  in  stat- 
ute regulating,  favoring  farm  lands,  con- 
stitutional, 9-597 

Annexation  of  territory  to  municipal  cor- 
poration, provision  of  statute  regulating, 
applying  to  farm  lands,  constitutional, 
9-596 

Anti-trust  law,  constitutionality  of,  9- 
598 

Anti-trust  law  exempting  agricultural 
products  and  live  stock,  unconstitutional, 
9-598 

Anti-trust  law  exempting  associations  of 
laboring  men,  unconstitutional,  9-599 

Anti -trust  law  must  be  of  general  applica- 
tion, 9-598 

Appeal  by  state,  statute  denying  right  of, 
in  certain  districts  of  state,  constitu- 
tional, 9-558 

Appeal  by  transportation  companies,  stat- 
ute making  special  provisions  as  to,  con- 
stitutional, 9-558 

Appeal,  statute  making  right  of,  dependent 
on  amount  in  controversy,  constitutional, 
9-559 

Appointments  under  civil  service,  statute 
applying  to,  constitutional,  9-594 

Ascertainment  of  damages  to  property, 
statute  providing  for  differing  modes  in, 
constitutional,  9-551 

Attachment  against  resident,  statute  re- 
quiring bond  in,  constitutional,  9-572 

Attachment  bonds  given  by  nonresidents, 
statute  making  particular  provision  as 
to  suits  on,  constitutional,  9-572 

Attachment,  statute  exempting  certain 
negotiable  paper  from,  constitutional,  9- 
606 

Attendance  of  nonresident  witnesses,  fail- 
ure to  provide  method  of  enforcing,  not 
violation  of  provision,  9-553 

Attorneys'  fees,  allowance  against  railroad 
in  action  for  damage  caused  by  fires, 
constitutionality  of,  9-555 
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Attorneys'  fees,  allowance  against  railroad 
in  action  for  stock  killing,  unconstitu- 
tional, 9-555 
Attorneys'  fees,  allowance  of,  against  in- 
surance company  in  action  for  default  in 
payment  of  policy,  constitutional,  9-556 
Attorneys'  fees,  allowance  of,  against  rail- 
road,  on   appeal   from   magistrate's   de- 
cision, unconstitutional,  9-555 
Attorneys'   fees,   allowance    of,   in   action 
against    insurance    companies,    constitu- 
tional, 9-556 
Attorneys'  fees,  allowance  of,  in  action  on 

mechanic's  lien,  constitutional,  9-550 
Attorneys'  fees  and  damages,  allowance  of, 
in  actions  against  railroad,  unconstitu- 
tional, 9-554 
'  Banking,  statute  limiting  right  to  carry 
on  business  of,  unconstitutional,  9-584 
Bank,  statute  discriminating  between  of- 
ficers of,  and  trust  companies,  constitu- 
tional, 9-584 
Bank,    statute   prohibiting   taking   of   de- 
posit by,  after  insolvency,  constitutional, 
9-584 
Barber  shops,  prohibition  against  keeping 
open  on  Sunday,  not  a  denial  of  equal 
protection,  9-602 
Barbers    who    are    aliens,    discrimination 

against  a  violation  of  clause,  9-545 
Bastardy  law  relating  only  to  white  women 
not    a   denial    of    equal    protection,    9* 
567 
Bicycles  on  sidewalks,  statute  prohibiting, 

not  violation  of  clause,  9-549 
Book-making,   statute   prohibiting,   consti- 
tutional, 9-606 
Building    and    loan    association,    statute 
authorizing  usurious  charges  by,  not  a 
denial  of  equal  protection,  9-588 
Building  and  loan  association,  statute  re- 
quiring compliance  with  certain  condi- 
tions constitutional,  9-585 
Building  and  loan  mortgages,  statute  giv- 
ing priority  to,  constitutional,  9-602 
Buildings,  statute  empowering  fire  ward- 
ens to  regulate  material  of,  unconstitu- 
tional, 9-597 
Bulk   sales   of   merchandise,    constitution- 
ality of  statute  regulating,  9-593 
Burdening  right  to  challenge  validity  of 
statute   as   denial   of   equal   protection, 
9-548 
Burden   of   proof   on   party   alleging   dis- 
crimination  by  excluding  negroes  from 
jury,  9-563 
Burden  of  proving  denial  of  equal  protec- 
tion by  exclusion  of  negroes  from  juries, 
9-563 
Burden  of  proving  denial  of  equal  protec- 
tion   in    enforcement    of    constitutional 
ordinance,  9-567 
Challenges,  allowing  larger  number  to  state 
in  cities  of  certain  class  not  a  violation 
of  provision,  9-553 
Challenges,    equal    protection    not    denied 
because  number  of,  in  trial  before  ordi- 
nary or  struck  jury  is  not  same,  9-553 
Challenges,  requiring  parties  on  same  side 
to  join   in,  not  violation  of  provision, 
9-^53 


EQUAL   PROTECTION  OF  LAW  —  Con. 

Change  in  construction  of  procedure  stat- 
ute not  a  denial  of  equal  protection 
clause,  9-551 

Change  in  grade  of  streets,  statute  pro- 
hibiting compensation  for  injuries  caused 
by,  in  certain  districts,  unconstitu- 
tional, 9-605 

Change  of  venue,  statute  exempting  certain 
locality  in  providing  for,  unconstitu- 
tional, 9-552 

Chinese  aliens,  statute  prohibiting  fishing 
by,  a  denial  of  equal  protection,  9-571 

Chinese  children,  statute  providing  sepa- 
rate schools  for,  constitutional,  9-569 

Chinese,  covenant  in  deed  against  convey- 
ance to,  a  denial  of  equal  protection, 
9-571 

Chinese,  inoculation  ordinance  discriminat- 
ing against,  unconstitutional,  9-570 

Chinese  quarter,  statute  prohibiting  visit- 
ing of  gambling  places  in,  constitutional, 
9-5/0 

Chinese,  queue  ordinance  discriminating 
against,  a  denial  of  equal  protection, 
9-569 

Chinese,  statute  excluding  from  right  to 
testify  constitutional,  9-571 

Chinese,  statute  prohibiting  employment 
of,  by  corporations  a  denial  of  equal 
protection,  9-569 

Christian  Scientists,  constitutionality  of 
medical  laws  regulating  practice  by,  9- 
603 

Cider,  statute  excepting  from  operation 
of  liquor  laws  unconstitutional,  9-590 

Cigarettes,  constitutionality  of  statute 
regulating  sale  of,  9-592 

Cities,  classification  of,  for  regulation  of 
'tenement  houses  constitutional,  9-595 

Cities,  classification  of,  in  laws  regulating 
dairies,  constitutional,  9-596 

Cities,  classification  of,  in  matter  of  reg- 
istration laws  constitutional,  9-595 

Cities,  classification  of,  in  regard  to  street 
improvements  constitutional,  9-596 

Citizens,  protection  of  provision  not  lim- 
ited to,  9-544 

Civil  service  appointments  of  public  offi- 
cers, statute  applying  to,  constitutional, 
9-594 

Classification  by  states  of  subjects  of  leg- 
islation not  violation  of  clause,  9- 
546 

Classification  of  cities  for  purpose  of  street 
improvements  constitutional,  9-596 

Classification  of  cities  for  regulation  of 
tenement  houses  constitutional,  9-595 

Classification  of  cities  in  law  regulating 
dairies  constitutional.  9-596 

Classification  of  cities  in  matter  of  regis- 
tration laws,  constitutional,  9-595 

Classification  of  coal  mines  according  to 
number  of  employees  constitutional,  9- 
587 

Classification  of  counties  for  determina- 
tion of  mileage  of  county  superintend- 
ents constitutional,  9-595 

Classification  of  counties  for  purpose  of 
road   regulation   constitutional,   9-595 

Classification  of  dogs  in  ordinance  requir- 
ing registration  constitutional,  9-607 
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EQUAL   PROTECTION   OP  IiAW  —  Can. 

Classification  of  insurance  companies  not 
a  denial  of  equal  protection,  9-583 

Coal  mines,  regulation  of,  according  to 
number  of  men  employed,  constitutional, 
9-587 

Coal,  statute  regulating  screening  and 
weighing  of,  constitutional,  9-600 

Colored  high  school,  suspension  of,  not  a 
denial  of  equal  protection,  9-565 

Colored  persons,  clause  not  limited  to  pro- 
tection of,  9-544 

Commissioners  for  regulating  subway, 
statute  requiring  salaries  and  expenses 
paid  by  corporations  to  be  regulated,  con- 
stitutional, 9-587 

Commission  of  acts  outside  of  certain 
places,  statute  making  criminal,  consti- 
tutional, 9-560 

Compensation  of  magistrates  in  certain 
counties,  statute  regulating,  constitu- 
tional, 9-594 

Condemnation  proceedings,  discrimination 
as  to  procedure  in  statute  authorizing, 
not  unconstitutional,  9-588 

Condemnation  proceedings,  provisions  for, 
must  be  of  general  application,  9-589 

Conditions  of  admission  of  foreign  corpo- 
rations, power  of  state  to  change,  9-588 

Conditions  on  forming  building  and  loan 
association,  statute  requiring  compli- 
ance with,  constitutional,  9-585 

Conditions  on  sale  of  intoxicating  liquors, 
statute  imposing,  constitutional,  9-590 

Consideration  for  patent-right  notes,  stat- 
ute requiring  showing  of,  constitutional, 
9-502 

Conspiracy  to  deprive  of  equal  protection, 
power  of  Congress  to  punish,  9-632 

Constitutional  amendment  fixing  jurisdic- 
tion of  cases  previously  appealed  not 
violation  of  clause,  9-552 

Contagious  diseases,  statute  requiring 
physicians  to  report,  constitutional,  9- 
604 

Contempt  of  court,  statutory  provision  as 
to,  constitutional,  9-559 

Contracts  made  in  other  states,  particular 
statute  of  limitation  applying  to,  'con- 
stitutional, 9-559 

Contracts  of  fire  insurance,  state  statute 
limited  to,  not  a  denial  of  equal  pro- 
tection, 9-584 

Conveyance  to  Chinese,  covenant  in  deed 
against,  a  denial  of  equal  protection, 
9-571 

Corporate  officers,  statute  prohibiting,  from 
having  interest  in  sale  of  goods  uncon- 
stitutional, 9-593 
•  Corporations,  protection  of  clause  applies 
to,  9-545 

Corporations,  statute  making  directors  of, 
liable  as  sureties  for  officers  constitu- 
tional, 9-587 

Corporations,  statute  prohibiting  employ- 
ment of  Chinese  by,  a  denial  of  equal 
protection,  9-569 

Corporations,  statute  regulating  venue  of 
actions  against,  constitutional,  9-552 

Costs,  allowance  of  recovery  of,  in  pro- 
ceedings under  special  statute  constitu- 
tional, 9-557 


EQUAL  PROTECTION  OF  LAW  — Con. 

Costs,  extra  allowance  of,  in  certain  ac- 
tions against  railroad  constitutional,  9- 
557 

Costs  in  cases  tried  together,  statute  regu- 
lating, not  a  denial  of  equal  protection, 
9-557 

Costs  on  application  for  special  jury,  stat- 
ute requiring  party  to  pay,  constitu- 
tional, 9-553 

Costs,  statute  regulating  which  applies 
generally  not  violation  of  equal-protec- 
tion clause,  9-557 

Costs,  statute  requiring  security  for,  not  a 
denial  of  equal  protection,  9-557 

Counties,  classification  of,  for  determina- 
tion of  mileage  of  county  superintend- 
ents constitutional,  9-595 

Counties,  classification  of,  for  regulation 
of  roads  constitutional,  9-595 

County,  statute  rendering  liable  for  in- 
jury from  defects  in  highways  constitu- 
tional, 9-605 

Courts,  state  control  over  procedure  of, 
subject  to  provisions  of  clause,  9-551 

Covenant  against  conveyance  to  Chinese 
person  a  denial  of  equal  protection,  9- 
571 

Cow  stables,  discretion  given  municipal 
council  to  regulate  erection  of,  not  a 
denial  of  equal  protection,  9-598 

Criminal  statute  applying  to  habitual 
criminals  not  a  denial  of  equal  protec- 
tion, 9-559 

Criminal  statute  relating  to  commission 
of  acts  outside  certain  places  constitu- 
tional, 9-560 

Dairies,  limitation  in  laws  regulating,  to 
cities  of  certain  classes  constitutional, 
9-596 

Damages  for  defects  in  highways,  statutes 
discriminating  against  actions  by  non- 
residents for,  unconstitutional,  9-572 

Damages  to  property,  statute  providing 
different  modes  of  ascertaining,  consti- 
tutional, 9-551 

Dead  bodies,  statute  regulating  removal  of, 
constitutional,  9-570 

De  facto  judge,  sentence  by,  not  a  denial 
of  equal  protection,  9-557 

Default  in  payment  of  policy,  allowance  of 
attorneys'  fees  in  cases  against  insur- 
ance companies  for,  constitutional,  9- 
556 

Defective  highways,  statute  rendering 
county  liable  for  injuries  caused  by, 
constitutional,  9-605 

Definition  of  equal  protection  of  laws,  9- 
546 

Delegation  to  court  of  discretion  as  to 
prosecution  by  information  or  indict- 
ment constitutional,  9-553 

Delinquent  poll  taxables,  statute  provid- 
ing for  dropping  of  from  voters  consti- 
tutional, 9-572 

Denial  of  equal  protection  in  enforcement 
of  constitutional  ordinance  must  be 
.shown,  9-567  ^ 

Denial  of  equal  protection  by  legislature 
not  implied,  9-548 

Denial  of  equal  protection,  what  consti- 
tutes, 9-545 
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EQUAL   PROTECTION  OP  LAW  —  Con. 

Deposition*,  statute  prohibiting  taking  of 
ex  parte,  constitutional,  9-654 

Different  penalties  for  different  offenses 
not  a  denial  of  equal  protection,  9- 
560 

Different  penalties  in  different  localities 
statute  providing  for,  constitutional 
0-66Q 

Different  sentences  for  same  offense,  impo- 
sition of,  not  a  denial  of  equal  protec- 
t  tiqn,  9-560 

t      Different  tribunals    for  different  persons, 
•         provision  for,  not  violation   of  clause, 
6-651 

Direct  and  consequential  injuries  to  prop 
erty,  distinction  between,  not  violation 
of  clause,  9-546 

Directors,  statute  making,  liable  as  sure- 
ties for  officers  constitutional,  9-587 

Disclosure  of  person  from  whom  intoxi 
eating  liquors  obtained,  statute  requir- 
ing, constitutional,  9-590 

Discretion  in  municipal  council  and  offi- 
cers in  constructing  street  railways, 
statute  vesting,  constitutional,  9-597 

Discriminating  legislation,  provision  pro- 
hibits, 9-^46 

Discrimination  against  alien  barbers  a 
violation  of  clause,  9-545 

Discrimination  against  alien  peddlers  a 
violation  of  clause,  9-545 

Discrimination  against  nonresidents  as  to 
issuing  capias  a  denial  of  equal  protec- 
tion, 9-573 

Discrimination  as  to  place  in  which  liquor 
may  be  sold,  statute  providing  for,  con- 
stitutional, 9^690 

Discrimination  between  electric  cars  and 
ordinary  vehicles  using  streets  not  a 
denial  of  equal  protection,  9-578 

Discrimination  by  exclusion  of  negroes 
from  jury,  burden  of  proof  on  party 
alleging,  9-563 

Discrimination  in  selection  of  jury  a  de- 
nial of  equal  protection,  9-562 

Discrimination  in  statute  as  to  evidence  of 
purity  of  liquor  required  of  foreign  and 
domestic  manufacturers,  9-590 

Discrimination  in  statute  between  manu- 
facture of  intoxicating  liquors  for  do- 
mestic use  and  for  export  constitutional, 
9-590 

Discrimination  in  statute,  clause  applies 
to,  9-548 

Discrimination  to  which  prohibition  .  of 
clause  applies,  9-546 

Dispensary  law  imposing  special  penalty 
en  certain  persons  unconstitutional,  9- 
561 

Distinction  between  direct  and  eonsequen- 
t     tial  injuries  to  property  not  violation  of 
clause,  9-545 

Distribution  of  school  funds  between  white 
and  colored  races  as  denial  of  equal 
protection,  9-565 

Docked  horses,  statute  prohibiting  using, 
without  registration  constitutional,  9- 
607 

Dogs,  ordinance  providing  for  registration 
of  certain  classes  of,  constitutional, 
9-607 


EQUAL   PROTECTION  OP  JjAW  —  Gon. 

Eight-hour  law  applicable  to  state  and 
municipal  contracts  constitutional,  9- 
599 

Eight-hour  law,  constitutionality  of,  9-599 

Election  contests,  constitutionality  of  stat- 
ute providing  for  jury  trial  in,  9-653 

Electors,  statute  prescribing  qualifications 
of,  not  a  denial  of  equal  protection, 
9-571 

Electric  railroad,  statute  distinguishing 
between,  and  ordinary  vehicles  constitu- 
tional, 9-678 

Eleventh  Amendment  not  a  denial  of,  9- 
363 

Embezzlement  by  guardians,  statute  im- 
posing special  penalty  for,  constitu- 
tional, 9-561 

Employees,  statute  regulating  payment  of 
wages  to,  not  a  denial  of  equal  protec-        * 
tion,  9-599 

Employment  agencies,  statute  prohibiting 
furnishing  of  names  by,  to  take  places 
of  strikers  unconstitutional,  9-600 

Employment  of  Chinese  by  corporations, 
statute  prohibiting,  a  denial  of  equal 
protection,  9-569 

Employment  of  women  in  bar-rooms,  ordi- 
nance prohibiting,  not  a  denial  of  equal 
protection,  9-591 

Enforcement  of  constitutional  ordinance, 
burden  of  proving  denial  of  equal  pro- 
tection in,  9-567 

Equal  accommodations  for  colored  persons, 
equal  protection  clause  secures,  9-566 

Equal  protection  as  dependent  upon  rights 
enjoyed  under  state  laws,  9-545 

Erection  of  cow  stables,  discretion  given 
municipal  council  to  regulate,  not  a  de- 
nial of  equal  protection,  9-598 

Exception  of  designated  occupations  from 
operation  of  Sunday  laws  not  a  denial  of 
equal  protection,  9-602 

Exclusion  of  negroes  from  homestead  law 
a  denial  of  equal  protection,  9-566       , 

Exclusion  of  negroes  from  juries  a  denial 
of  equal  protection,  9-561 

Exclusion  of  negroes  from  jury,  denial  ef 
equal  protection  by,  must  be  shown, 
9-563 

Exclusion  of  negroes  from  jury,  oppor- 
tunity to  prove,  must  be  given,  9-663 

Exclusion  of  negroes  from  jury,  sufficiency 
of  allegation  of,  9-564 

Exclusion  of  unvaccinated  children  from 
public  schools  not  a  denial  of  equal  pro- 
tection, 9-604 

Exemption  in  anti-trust  law  of  labor  asso- 
ciations unconstitutional,  9-599 

Exemption  of  agricultural  products  and 
live  stock  in  anti-trust  law  unconstitu- 
tional, 9-598 

Exemption  of  certain  negotiable  paper 
from  attachment,  statute  providing  for, 
constitutional,  9-606 

Exemption  of  wages  from  process,  statute 
providing  for,  unconstitutional,  9-606 

Ea  parte  depositions,  statute  prohibiting, 
constitutional,  9-554 

Extent   of     territorial    district    on    which 
legislation    operates    as    affecting    equal 
•protection  of  laws,  9-595 
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EQUAL   PROTECTION  OF  IiAW  — Con. 

Extra  allowance  of  costs  in  certain  actions 
against  railroads  constitutional,  9-557 

Fertilizer  manufacturing,  statute  regulat- 
ing, in  cities,  constitutional,  9-550 

Findings  of  fact  by  state  officers  as  to 
adulteration  of  food  not  a  denial  of 
equal  protection,  9-605 

Fire  insurance  companies,  state  statute 
regulating,  not  a  denial  of  equal  pro- 
tection, 9-584 

Fire  insurance  policies,  state  statute  void- 
ing stipulations  limiting  liability  under, 
constitutional,  9-584 

Fires,  allowance  of  attorneys'  fees  in  ac- 
tion against  railroad  for  damages  caused 
by,  constitutionality  of,  9-656 

Fishing,  statute  prohibiting  Chinese  aliens 
from,  a  denial  of  equal  protection,  9- 
571 

Fishing,  statute  requiring  license  fee  from 
nonresidents  engaging  in,  constitutional, 
9-603 

Fish,  statute  regulating  catching  of,  con- 
stitutional, 9-603 

Foreign  corporations,  discrimination 
against  agents  of,  unconstitutional,  9- 
588 

Foreign  corporations,  discrimination  in 
granting  privileges  to,  not  a  denial  of 
equal  protection,  9-587 

Foreign  corporations,  equal  protection  af- 
forded to  suits  by,  9-588 

Foreign  corporations,  state  may  change 
conditions  of  admission,  9-588 

Fraternal  insurance  of  certain  orders,  stat- 
utes favoring,  constitutional,  9-584 

Fraternal  orders  of  certain  class,  statute 
favoring,  constitutional,  9-584 

Fraud,  statute  for  prevention  of,  not  vio- 
lation of  clause,  9-548 

Futures,  statutes  avoiding  contracts  for 
sales  of,  constitutional,  9-605 

Gambling  places,  ordinance  prohibiting 
visiting  of,  in  certain  places  constitu- 
tional, 9-570 

Game  laws,  prohibition  in,  against  selling 
quail  not  a  denial  of  equal  protection, 
9-602 

Gaming  law  making  betting  criminal  at 
other  places  than  race  tracks  constitu- 
tional, 9-660 

Gas  rates,  constitutionality  of  ordinance 
regulating,  9-582 

General  classification  of  subjects  of  legis- 
lation, constitutionality  of,  9-546 

Grain  elevators,  constitutionality  of  stat- 
ute regulating  business  and  rates  of, 
9-583 

Grain  options,  statute  prohibiting  con- 
tracts for,  constitutional,  9-606 

Grand  jury,  absence  of  negroes  on,  not 
proof  of  denial  of  equal  protection,  9- 
562 

Grand  jury,  exclusion  of  negroes  from,  a 
denial  of  equal  protection,  9-561 

Grant  of  privileges  to  foreign  corpora- 
tions, extent  to  which  state  may  dis- 
criminate in,  9-587 

Grant  to  municipal  council  of  power  to 
regulate  use  of  highways  rot  a  denial 
of  equal  protection,  9-597 


EQUAL   PROTECTION  OP  IiA^T  —  Con. 

Habitual  criminal  statute  not  a  denial  of 
equal  protection,  9-559 

Health,  statute  for  protection  of,  and  pre- 
vention of  fraud,  not  violation  of  clause, 
9-548 

Higher  penalty  on  residents  of  town,  stat- 
ute imposing,  constitutional,  9-573 

Highways,  police  measures  for  protection 
of,  not  violation  of  clause,  9-549 

Highways,  statute  requiring  labor  for  re- 
pair on,  by  certain  classes  of  persons 
constitutional,  9-605 

Homestead  associations,  statute  regulat- 
ing business  of,  constitutional,  9-607 

Homestead  law  excluding  negroes  uncon- 
stitutional, 9-566 

Hospitals,  statute  prohibiting  establish- 
ment of,  in  stated  sections  of  city  not  a 
denial  of  equal  protection,  9-549 

Hours  of  labor,  constitutionality  of  stat- 
ute regulating,  9-599 

House  of  Refuge  Act  not  unconstitutional, 
9-550 

Hunting,  statute  requiring  license  fee  from 
nonresident  engaging  in,  constitutional, 
9-bu3 

Ice,  statute  regulating  taking  of,  from  pub- 
lic waters  constitutional,  9-603 

Illegal  sentence,  resentence  after  serving 
part  of,  not  a  denial  of  equal  protection, 
9-558 

Imposition  of  heavier  punishment  for  inter- 
racial offense,  statute  providing  for, 
constitutional,  9-566 

Individuals,  statutes  cannot  subject  to 
discrimination,  9-546 

Inequality  in  actual  results  not  neces- 
sarily a  violation  of  clause,  9-545 

Inequality  to  which  clause  applies,  9-545 

Information  and  belief,  affidavit  on,  in- 
sufficient to  show  discrimination  against 
jury  service  by  negroes,  9-564 

Information  or  indictment,  delegation  to 
court  of  discretion  to  prosecute  by,  con- 
stitutional, 9-553 

Injuries  caused  by  defective  highways, 
statute  rendering  county  liable  for,  con- 
stitutional, 9-605 

Inoculation  ordinance  discriminating 
against  Chinese  unconstitutional,  9-570 

Insolvent  bank,  statute  prohibiting  taking 
of  deposit  by,  constitutional,  9-584 

Insurance  companies,  allowance  of  attor- 
neys' fees  against,  in  action  for  default 
in  payment  of  policy  constitutional,  9- 
556 

Insurance  companies,  allowance  of  attor- 
neys' fees  in  actions  against  constitu- 
tional, 9-556 

Insurance  companies,  statute  classifying, 
constitutional,  9-583 

Insurance  policies,  statute  providing  that 
answers  of  applicants  shall  not  bar  right 
to  recover  constitutional,  9-583 

Intentional  exclusion  of  negroes  by  jury 
commissioners  unconstitutional,  9-562 

Intention  to  deny  equal  protection  not 
implied,  9-548 

Interest,  allowance  of,  on  affirmance  of 
appeal  not  a  denial  of  equal  protection, 
9-557 
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Inter-racial  offenses,  statute  discriminating 
in  penalties  for,  constitutional,  9-566 

Intoxicating  liquors,  discrimination  invali- 
dates statute  permitting  sale  of ,  on  pre- 
scription, 9-589 

Intoxicating  liquors,  evidence  of  purity  of, 
required  of  foreign  and  domestic  manu- 
facturers need  not  be  same,  9-590 

Intoxicating  liquors  illegally  sold,  statute 
prohibiting  action  to  recover  for,  con- 
stitutional, 9-591 

Intoxicating  liquors,  statute  compelling 
disclosure  in  reference  to  obtaining,  con- 
stitutional, 9-590 

Intoxicating  liquors,  statute  distinguish- 
ing between  incorporated  towns  and 
country  districts  in  allowing  sale  of, 
constitutional,  9-590 

Intoxicating  liquors,  statute  distinguish- 
ing between  manufacture  for  domestic 
use  and  for  export  constitutional,  9-590 

Intoxicating  liquors,  statute  excepting 
certain  classes  from  prohibition  against 
sale  of,  constitutional,  9-591 

Intoxicating  liquors,  statute  excepting 
cider  from  provisions  regulating,  uncon- 
stitutional, 9-590 

Intoxicating  liquors,  statute  granting  dis- 
cretion in  matter  of  issuing  license  for 
sale  of,  constitutional,  9-590 

Intoxicating  liquors,  statute  imposing  con- 
dition on  sale  of,  constitutional,  9-590 

Intoxicating  liquors,  statute  making  pos- 
session of,  prima  facie  evidence  of  un- 
lawful sale  constitutional,  9-591 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  to  minors  constitutional,  9-589 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  to  students  constitutional,  9-589 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  within  certain  distance  of  edu- 
cational institution  constitutional,  9- 
589 

Intoxicating  liquors,  statute  prohibiting 
sale  of,  within  specified  distance  of  sol- 
diers' home  constitutional,  9-591 

Intoxicating  liquors,  statute  regulating 
manufacture  and  sale  of,  not  a  denial  of 
equal  protection,  9-589 

Intoxicating  liquors,  statute  regulating 
sale  of,  constitutional,  9-590 

Irrigation  rates,  extent  to  which  state  may 
regulate,  9-583 

Judgment  against  corporation  prior  lien 
to  mortgage,  statute  making,  not  a  de- 
nial of  equal  protection,  9-601 

Juries,  absence  of  negroes  on,  not  proof  of 
denial  of  equal  protection,  9-562 

Juries,  constitutionality  of  statute  prohib- 
iting service  of  negroes  on,  enacted  prior 
to  Fourteenth  Amendment,  9-563 

Juries,  denial  of  equal  protection  by  ex- 
clusion of  negroes  from,  must  be  shown, 
9-563 

Juries,  discrimination  against  negroes  in 
selection  of,  a  denial  of  equal  protection, 
9-562 

Juries,  discrimination  against  negroes  in 
selection  of,  not  presumed.  9-563 

Juries,  exclusion  of  negroes  from,  a  denial 
of  equal  protection,  9-561 
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Juries,  exclusion  of  negroes  from,  cannot 
be  shown  by  affidavit  on  information 
and  belief,  9-664 

Juries,  opportunity  to  prove  exclusion  of 
negroes  from,  must  be  shown,  9-563 

Jurisdiction  of  cases  previously  appealed, 
constitutional  amendment  fixing,  not 
violation  of  clause,  9-552 

Jurors,  statute  discriminating  against 
Mongolians- as,  constitutional,  9-569 

Jury  composed  exclusively  of  male  persona 
not  a  denial  of  equal  protection,  9-552 

Jury,  sufficiency  of  allegations  of  exclusion 
of  negroes  from,  9-564 

Jury  trial,  constitutionality  of  statute  pro- 
viding for,  in  election  contests,  9-553 

Jury  trial,  statute  abridging  right  of,  in 
certain  courts  not  a  denial  of  equal  pro- 
tection, 9-552 

Lamps,  statute  requiring  use  of  particular 
kind  of,  unconstitutional,  9-608 

Laundries,  ordinance  prohibiting  conduct 
of,  at  certain  hours  within  prescribed 
limits  constitutional,  9-568 

Laundries,  ordinance  vesting  in  officers 
discretion  to  permit  use  of  wooden  build- 
ings for,  a  denial  of  equal  protection, 
9-568 

Legislation  operating  in  limited  territorial 
districts  not  a  denial  of  equal  protection, 
9-595 

License  for  sale  of  intoxicating  liquors, 
statute  granting  discretion  in  matter  of 
issuing,  constitutional,  9-590 

License  on  sale  of  cigarettes,  statute  im- 
posing, constitutional,  9-592 

License,  state  may  exact,  from  alien 
minors,  9-545 

License  to  keep  market,  constitutionality 
of  statute  vesting  in  btiard  discretion  to 
issue,  9-592 

Lien  for  supplies  furnished  to  corpora- 
tions, statute  giving  priority  to,  consti- 
tutional, 9-601 

Lien  for  wages,  statute  giving  to  employ- 
ees not  a  denial  of  equal  protection, 
9-600 

Lien  of  judgment,  statute  giving  author- 
ity to,  over  mortgage  not  a  denial  of 
equal  protection,  9-601 

Lien  of  miners  for  labor,  statute  giving 
priority  to,  constitutional,  9-601 

Life  insurance  companies,  statute  requir- 
ing giving  of  notice  by,  of  premium  due, 
constitutional,  9-583 

Lighting  plant,  equal  protection  clause  not 
violated  by  compelling  municipality  to 
buy,  9-586 

Limitation  of  actions  on  contracts  made 
in  other  states,  statute  making  special 
provision  as  to,  constitutional,  9-559 

Limitation  of  actions,  statute  applicable 
to  particular  railroad  companies  not  a 
denial  of  equal  protection,  9-559 

Limitation  of  actions,  statute  providing 
for,  uniform  in  operation,  9-559 

Limitation  of  liability  in  pob>v,  state 
statute  voiding,  constitutional,  fi-584 

Local  option  statute  discriminating  in 
favor  of  prohibition  voters,  constitu- 
tional. 9-591 
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Magistrates,  statute  regulating  compenaa- 
tion  of,  in  certain  counties,  constitu- 
tional, 9-594 

Magnetic  healers,  constitutionality  of  laws 
regulating  practice  of  medicine  by,  0-604 

Manufacture  and  sale  of  intoxicating 
liquors,  statute  regulating  not  a  denial 
of  equal  protection,  0-589 

Manufacture  of  intoxicating  liquors  for 
domestic  use  and  for  export,  statute  dis- 
criminating between,  0-590 

Margin  or  future  sales,  statute  avoiding' 
contracts  for,  constitutional,  9-606 

Market  licenses,  statute  vesting  discretion 
in  board  >to  issue,  constitutionality  of, 
97502 

Markets,  ordinances  regulating  keeping  of, 
constitutional,  0-592 

Marriage  of  white  and  colored  persons, 
statute  prohibiting,  constitutional,  0- 
566 

Master   and   servant,   constitutionality  of  . 
statute  regulating  relation  of,  0-500 

Material  of  buildingB  in  municipal  corpo- 
ration, statute  empowering  fire  wardens 
to  regulate,  unconstitutional,  0-507  , 

Meaning  of  eaual  protection  of  laws,  0-546 

Mechanic's  hen,  allowance  of  attorneys' 
fees  in  action  on,  constitutional,  0-566 

Mechanic's  lien  law  constitutional,  0-606 

Medicine,  statute  regulating  practice  of, 
constitutional,  0-603 

Mental  anguish,  statute  allowing  recovery 
of  damages  from  telegraph  companies 
for,  constitutional,  0-581 

Merchandise,  constitutionality  of  statute 
regulating  sales  of,  out  of  ordinary 
course  of  business,  0-593 

Merchandise,  statute  prohibiting  corpora- 
tion officers  from  having  interest  in  sale 
of,  unconstitutional,  0-593 

Mileage  of  county  superintendents,  classi- 
fication of  counties  for  purpose  of  fixing, 
constitutional,  0-595 

Miners,  statute  giving  priority  of  lien  for 
labor  to,  constitutional,  9-601 

Minors,  statute  prohibiting  sale  of  liquor 
to,  constitutional,  9-589 

Miscegenation    laws   constitutional,    0-566 

Mongolians,  statute  discriminating  against, 
as  jurors  constitutional,  0-569 

Monopoly  of  slaughter-house,  statute 
granting,  not  a  denial  of  equal  protec- 
tion, 9-585 

Mortgages  of  building  and  loan  associa- 
tion, statute  giving  authority  to,  consti- 
tutional, 9-602 

Mortgages,  statute  giving  judgment  against 
corporation  priority  over,  not  a  denial 
of  equal  protection,  9-601 

Municipal  corporations,  distinction  as  to 
farm  lands  in  statute  regulating  annex- 
ation of  territory  by,  constitutional,  9- 
596 

Municipal  corporations,  equal  protection 
clause  not  violated  by  compelling  pur- 
chase of  lighting  plant  by,  9-586 
Municipal  corporations,  extent  to  which 
equal  protection  clause  applies  to  rights 
of,  9-594 
Municipal  corporations,  provision  in  stat- 
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ute  regulating  annexation  of  territorj 

by,  favoring  farm  lands,  constitutional, 

0-507 
Municipal  council  and  officers,  statute  rea- 

in£  discretion  in,  to  contract  for  stmt 

railroad  construction  conatitutiostl,  9- 

607 
Municipal  council,  discretion  given  to,  to 

permit    street   processions  a  denial  of 

equal  protection,  9-508 
Municipal  council,  discretion  given  to,  to 

regulate  erection  of  cow  stables  not  i 

denial  of  equal  protection,  0-599 
Municipal  council,  grant  of  power  to,  to 

regulate  use  of  highways  not  a  denial  of 

equal  protection,  9-597 
Municipal  ordinance  prohibiting  stabling 

more  than  two  horses  unconstitutional, 

0-607 
Negotiable  paper  of  certain  classes,  stat- 
ute exempting  from  attachment  eowti- 

tutional,  0-606 
Negroes,  absence  of,  on  jury,  not  proof  of 

denial  of  equal  protection,  0-562 
Negroes  and  whites,  statutes  providing  for 

separate    railway    accommodations  for, 

not  a  denial  of  equal  protection,  0-6M 
Negroes  and  whites,  statutes  providifif  for 

separate  school*  for,  constitutional,  9- 

664 
Negroes,  constitutionality  of  statute  o 

eluding  from  jury  service  enacted  prior 

to  Fourteenth  Amendment,  0-563 
Negroes,  discrimination  against,  in  idee- 

tion  of  jury  a  denial  of  equal  protect)*, 

0-562 
Negroes,  discrimination  against,  in  id* 

Uon  of  jury  not  presumed,  0-563 
Negroes,  exclusion  of,  from  homestead  hi 

a  denial  of  equal  protection,  0-566 
Negroes,  exclusion  of,  from  juries  s  dens' 

of  equal  protection,  0-661 
Negroes,  exclusion  of,  from  juries  mat  » 

shown,  0-563 
Negroes,   exclusion  of,    from  jury  *pw 

cannot  be  shown  by  affidavit  on  jafarav 

tion  and  belief,  0-564 
Negroes,   opportunity   to   prove  exctoaa 

of,  from  jury  must  be  shown,  9-663 
Negroes,  sufficiency  of   allegation*  of  o- 

elusion  of,  from  jury,  0-564. 
Negroes,  suspension  of  high  school  lor,  ■* 

a  denial  of  equal  protection,  0-665 
Nonresident    creditors,    statute   diimw 

nating  against,  constitutional,  HOI 
Nonresidents,        statute        discrimisstiK 

against   actions   by,   for  damage*  fft* 

defect  in  highway  unconstitutiosil,  ** 

672 
Nonresidents,        statute       discrimiaJti* 

against,  as  to  issuing  capias  uocoiaifr 

tional,  0-573 
Nonresidents,  statute  making  other  affu- 
sions   in    attachment    against,  thai  ■ 

attachments  against  residents  ***** 

tional,  0-^572 
Nonresidents,    statute    making  P*1**"* 

.  provision    as    to    suits   on  attoesa* 

bonds  given  by,  constitutional,  W& 
Nonresidents,  statute  prohibiting  «fr  v 

a  denial  of  equal  protection,  9^2 
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Nonresidents,    statute    requiring    payment 
of  license  fee  by,  for  privilege  of  hunt- 
ing and  fishing  constitutional,  9-603 
Nonresident  witnesses,   failure  to   provide 
for  enforcing  attendance  or  depositions 
of,  not  violation  of  provision,  9-553 
Notice  of  premium  due,  statute  requiring 
life  insurance  companies  to  give,  consti- 
tutional, 9-583 
Obnoxious  classification  of  subjects  of  leg- 
islation, what  is,  9-546 
Occupation  taxes: 

Agents  for  sewing  machines,  tax  on, 
constitutional,   9-623 

Agents  of  foreign  insurance  companies, 
tax  on,   constitutional,   9-622 

Agents  of  packing  houses,  tax  on,  con- 
stitutional, 9-623 

Amount  of  sales,  classification  of  mer- 
chants according  to,  constitutional, 
9-621 

Arbitrary  discrimination  in  imposition 
of,  not  allowed,  9-620 

Bankers,  occupation  tax  on,  constitu- 
tional, 9-621 

Classification  of  merchants  according 
to  maximum  and  minimum  amount 
of  sales  constitutional,  9-621 

Classification  of  wholesale  and  retail 
merchants  constitutional,  9-621 

Constitutionality  of  occupation  taxes, 
.     9-620 

Discretion  in  issuance  of  license,  or- 
dinance conferring  on  mayor  con- 
stitutional, 9-624 

Discrimination  against  foreign  corpo- 
ration   not    unconstitutional,    9-620 

Discrimination  as  to  amount  of  tax  on 
stock  in  trade  in  taxing  peddlers 
unconstitutional,  9-622 

Discrimination  between  peddlers  and 
resident  merchants  peddling  goods 
unconstitutional,  9-622 

Discrimination  between  retailers  and 
wholesalers  not  denial  of  equal  pro- 
tection, 9-621 

Discrimination  in  favor  of  wholesale 
liquor  dealers  constitutional,  9-621 

Discrimination  in  favor  of  wholesale 
merchants  not  unconstitutional,  9- 
621 

Emigrant  agents,  tax  on,  constitu- 
tional, 9-623 

Exception  of  general  merchants  from 
tax  on  peddlers  unconstitutional, 
9-622 

Exception  of  purchases  of  farm  prod- 
ucts from  producer  constitutional, 
9-621 

Exemption  of  general  merchants  from 
tax  on  sales  of  sewing  machines, 
constitutionality  of,  9-623 

Exemption  of  soldiers  honorably  dis- 
charges from  tax  on  peddlers  un- 
constitutional, 9-622 

Farm  products  purchased  from  pro- 
ducer, exception  of,  from  license  tax 
constitutional,  9-621 

Foreign  corporations  mav  be  discrim- 
inated against,  9-021 

Foreign  insurance  companies,  tax  on 
agents  of,  constitutional,  9-622 
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issuance  of  license,  ordinance  confer- 
ring discretion  on  mayor  in,  constitu- 
tional, 9-624 
Itinerant  vendors,  license  tax  on,  con- 
stitutional/ 9-622 
Laundry    license,    constitutionality   of 
statute  providing  for,  9-624 
•  License    on    professional    occupations, 
ordinance    providing    for,    constitu- 
tional, 9-620 
License,  ordinance  conferring  discretion 
on  mayor  in   issuance   of,  constitu-  - 
tional,  9-624 
License  tax  on  itinerant  vendors  con- 
stitutional, 9-622 
License  tax  on  peddlers  constitutional, 

*-622 
Merchants,  classification  of,  according 
to  maximum  and  minimum  amount 
of  sales  constitutional,  9-621 
Packing  houses,  tax  on  agents  of,  con- 
stitutional, 9-623 
Peddlers,  discrimination  in  taxing,  as 
to  amount  of  tax  on  stock  in  trade 
unconstitutional,  9-622 
Peddlers,  exemption  of  honorably  dis- 
charged  soldiers   from   tax   on,   un- 
constitutional, 9-622 
Peddlers,   exemption   of  resident  mer- 
chant from  tax  on,  unconstitutional, 
9-622 
Peddlers,  license  tax  on,  constitutional, 

9-622 
Professional  license,  ordinance  provid- 
ing for,  constitutional,  9-620 
Retailers  and  wholesalers,  discrimina- 
tion   between    not    denial    of    equal 
protection,  9-621 
Retail  merchants,  higher  tax  imposed 
on,    than    on    wholesalers    constitu- 
tional, fr-621 
Sewing  machine  agents,  tax  on,  con- 
stitutional, 9-623 
Sewing  machines,  constitutionality  of 
exemption  of  general  merchants  from 
tax  on  business  of  selling,  9-623 
Sewing  machines,  tax   on  business  of 

selling,  constitutional,  9-623 
Soldiers  honorably  discharged,  exemp- 
tion of,  from  tax  on  peddlers  uncon- 
stitutional, 9-622 
Transient    merchants,    license   tax   on, 

constitutional,  9-622 
Wholesale   liquor   dealers,   discrimina- 
tion  in   favor  of,  constitutional,   9- 
621 
Offensive  manufactures,  statute  regulating, 
not  violation  of  equal  protection,  9-550 
Officers,    constitutionality    of    statute   dis- 
criminating against,  9-594 
Officers,    constitutionality    of    statute    dis- 
criminating in  favor  of,  9-594 
Officers   holding   office  under   civil   service 
appointment,    statute   applying   to,    con- 
stitutional, 9-594 
Officers  in  certain  counties,  statute  regulat- 
ing compensation   of,   constitutional,   9- 
594 
Officers  of  banks  and  trust  companies,  stat- 
ute    discriminating    between,     constitu- 
tional, 9-584 
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Officers  of  corporation,  statute  prohibiting, 
from  being  interested  in  sale  of  goods 
unconstitutional,  9-593 

Officers,  ordinance  vesting  in,  discretion  to 
permit  use  of  wooden  buildings  for  laun- 
dries unconstitutional,'  9-568 

Officers,  statute  making  directors  sureties 
for,  constitutional,  9-587 

Oleomargarine,  statute  regulating  manu- 
facture and  sale  of,  constitutional,  9-591 

Oleomargarine,  statute  requiring  certain 
color  for,  constitutional,  9-592 

Operation  on  all  persons  similarly  situated, 
statute  providing  for,  constitutional,  9- 
546 

Opportunity  to  prove  exclusion  of  negroes 
from  jury  must  be  given,  9-563 

Ordinance  directed  against  frequenting  of 
saloons  by  women  constitutional,   9-590 

Ordinance  prohibiting  stabling  two  or  more 
horses  without  permission  unconstitu- 
tional, 9-598 

Partial  legislation,  clause  prohibits,  9-548 

Particular  railroad   companies,    statute  of 

*  limitations  applicable  to,  not  a  denial  of 
equal  protection,  9-559 

Passenger  accommodations  for  colored  per- 
sons, equal  protection  clause  requires 
equality  in,  9-566 

Passenger  accommodations  for  whites  and 
negroes,  statute  requiring  separation  of, 
constitutional,  9-566 

Patent-right  note,  constitutionality  of  stat- 
ute exempting '  merchants  and  dealers 
from  provisions  of  statute  regulating,  9- 
593 

Patent-right  note,  statute  requiring  con- 
sideration of  to  be  shown  constitutional, 
9-592 

Peddlers  who  are  aliens,  discrimination 
against,  a  violation  of  clause,  9-545 

Penalties  differing  in  different  localities  do 
not  deny  equal  protection,  9-560 

Penalties  for  different  offenses  differing  not 
a  denial  of  equal  protection,  9-560 

Penalties  to  inter-racial  offenses,  statute 
discriminating  in,  constitutional,  9-566 

Penalty  imposed  on  telegraph  companies 
for  failure  to  transmit  message  con- 
stitutional, 9-581 

Penalty  t  statute  imposing  higher  degree  of, 
on  residents  of  town  constitutional,  9- 
573 

Peremptory  challenges,  difference  in  num- 
ber of,  in  trial  by  struck  jury  not  a 
denial  of  equal  protection,  9-553 

Persons  similarly  situated,  statute*  ap- 
plicable to,  do  not  violate  clause,  9-546 

Persons  to  whom  provision  applies,  9-544 

Physicians  and  surgeons,  statute  regulating 
right  of,  to  practice,  constitutional,  9-603 

Physicians  of  other  states,  statute  exempt- 
ing from  laws  regulating  practice  of 
medicine  constitutional,  9-603 

Physicians,  statute  requiring  report  of  con- 
tngious  diseases  by,  constitutional,  9-604 

Police  measures,  contest  of  validity  of,  9- 
548 

Police  measures  for  protection  of  highway 
not  violation  of  clause,  9-549 

Police  measures,  reasonableness  of,  to  be 
determined  by  state  legislature,  9-549 
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Police  measures,  wisdom  or  policy  of,  to  be 
determined  by  legislature,  9-549 

Police  power  as  limited  by  provision,  9-548 

Police  power,  denial  of  equal  protection  by 
exercise  of,  9-548 

Police  power  reserved  at  time  of  adoption 
of  Constitution,  effect  of  clause  upon,  9- 
548 

Policy  of  insurance,  statute  providing  that 
answers  of  applicants  for,  shall  not  bar 
right  to  recover  on,  constitutional,  9-583 

Poll  taxes,  statute  providing  for  dropping 
voter  for  delinquency  in,  constitutional, 
9-572 

Pool-selling,  statute  prohibiting,  constitu- 
tional, 9-606 

Practice,  application  of  equal  protection 
clause  to  questions  of,  9-551 

Presumption  of  unlawful  sale  of  intoxicat- 
ing liquors  from  possession,  Statute  pro- 
viding for,  constitutional,  9-591 

Presumption  of  discrimination  constitut- 
ing denial  of  equal  protection  will  not 
lie,  9-562 

Priorities,  statute  giving,  to  resident  credi- 
tors constitutional,  9-601 

Priority  given  to  lien  for  supplies  furnished 
corporations  not  a  denial  of  equal  pro- 
tection, 9-601 

Priority  of  building  and  loan  mortgages, 
statute  providing  for,  constitutional,  9- 
602 

Priority  of  lien  of  miners  for  labor,  stat- 
ute giving,  constitutional,  9-601 

Procedure  in  condemnation  proceedings, 
discrimination  in,  in  statute  authorizing 
not  unconstitutional,  9-588 

Procedure,  state  control  over,  subject  to 
provision  of  clause,  9-551 

Procedure  statute,  change  in  construction 
of,  not  a  denial  of  equal  protection,  9-. 
551 

Processions  in  street,  discretion  given 
municipal  council  to  permit,  a  denial  of 
equal  protection,  9-598 

Process,  statute  exempting  wages  from,  un- 
constitutional, 9-606 

Prohibition  against  manufacture  or  sale  of 
intoxicating  liquors  not  a  denial  of  equal 
protection,  9-589 

Prohibition  statute  excepting  certain 
classes  constitutional,  9-591 

Promissory  notes  given  for  patent  rights, 
constitutionality  of  statute  exempting 
merchants  and  dealers  from  operation  of 
statute  regulating,  9-593 

Promissory  notes  piven  for  patent  rights, 
statute  requiring  consideration  of  to  be 
shown  constitutional,  9-592 

Proof  essential  to  f\ow  denial  of  equal  pro- 
tection in  administration  of  constitu- 
tional ordinance,  9-567 

Prosecution  by  information  or  indictment, 
delegation  to  court  of  discretion  as  to, 
constitutional,  9-553 

Public  officers,  constitutionality  of  statute 
discriminating  against,  9-594 

Public  officers,  constitutionality  of  statute 
discriminating  in  favor  of,  9-594 

Public   officers,    statute   applying   to  civil 
service  appointment  of.  constitutional,  9- 
594 
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Public  parks,  prohibition  of  public  speak- 
ing in,  unconstitutional,  9-606 
Public  printing,  ordinance  requiring  plac- 
ing of  union  labels  on,  unconstitutional, 
9-603 
Public   schools,   constitutionality   of   state 

regulation  as  to,  9-604 
Public  schools,  exclusion  of  unvaccinated 
children  from,  not  a  denial  of  equal  pro- 
tection, 9-604 
Public  waters,  statutes  regulating  taking 

of  ice  from,  constitutional,  9-603 
Questions    of    practice,    equal    protection 

clause  as  applicable  to,  SH351 
Queue  ordinance  directed  against  Chinese  a 

denial  of  equal  protection,  9-669 
Railroad  companies: 

Arrival    of    trains,    statute    requiring 
time  of,  to  be  posted,  constitutional, 
9-581 
Award  distinguishing  between  railroad 
and  individuals  in  condemnation  of 
land    for    street    constitutional,    9- 
578    * 
Car  heating,  Classification  of  railroads 
according   to   length    in    regulating, 
constitutional,  9-579 
Claims   against   railroads,   statute   re-v 
quiring  railroad  to  act  on,  in  speci- 
fied time  constitutional,  9-579 
Classification  of  railroads  according  to 
length  in  regulating  heating  of  cars 
not  a  denial  of  equal  protection,  9- 
579 
Classification    of    roads    according    to 
length  in  fixing  rates  constitutional, 
9-6Y4 
Classification    of    roads    according   to 
time  of  construction  as  basis  for  fix- 
ing rates,  9-675 
Compensation,  statute  regulating  rates 
which  will  not  admit  of,  unconstitu- 
tional, 9-573 
Condemnation  of  land  for  street,  award 
distinguishing  between  railroad  and 
individuals     in,    constitutional,     9- 
578 
Crops,    statute    providing    for    double 
damages  for  injury  to,  from  defect  in 
fence  constitutional,  9-577 
Crossings,    requiring  watchmen   to  be 
stationed  at  specified,  constitutional, 
9-579 
Crossings,  statute   requiring  railroads 
to  bear   expense   of    alterations   in, 
constitutional,  9-580 
Damages,  statute  prohibiting  surrender 
by  railroad  employee  of  right  to,  un- 
constitutional, 9-581 
Double   damages   for  injury   to   crops 
from  failure  to  erect  fences,  statute 
providing  for,  constitutional,   9-576 
Double   damages   for   injury   to   stock 
from   failure  to  fence,    statute  pro- 
viding for,  constitutional,  9-576 
Employees    of    railroads,   statute   pro- 
hibiting  surrender    by,    of   right   to 
damages  unconstitutional,  9-581 
Employees,  special  legislation  for  pro- 
tection of,  constitutional,  9-576 
Fellow-servant    law,     constitutionality 
of,  9-575 
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Fences,  statute  making  railroad  liable 
for  injury  to  stock  from  failure  to 
erect,  constitutional,  9-576 

Fences,  statute  providing  for  double 
damages  for  injury  to  crops  from  de- 
fects in,  constitutional,  9-577 

Fences,  statute  providing  for  double 
damages  for  injury  to  stock  from 
failure  to  erect,  constitutional,  9- 
676 

Fires,  statute  regulating  liability  of 
railroad  for,  constitutional,  9-577 

Free  transportation  to  shippers,  stat- 
ute requiring  railroads  to  furnish, 
unconstitutional,  9-575 

Grass  and  weeds  on  right  of  way,  con- 
stitutionality of  statute  regulating 
clearing  of,  9-580 

Gross  earnings  and  locality,  statute 
providing  that  rates  shall  be  based 
on,  constitutional,  9-574 

Injuries  caused  by  negligence  of  fellow- 
servant,  statute  authorizing  re- 
covery for,  constitutional,  9-576 

Injuries  to  passengers,  constitution- 
ality of  statute  fixing  liability  for, 
9-576 

Injuries  to  stock  from  failure  to  fence 
track,  statute  making  liability  for, 
absolute,  constitutional,  9-576 

Liability  for  communicated  fires,  stat- 
ute regulating,  constitutional,  9-577 

Licensing  ordinance  distinguishing  be- 
tween street  railway  and  steam  rail- 
road constitutional,  9-578 

Long  and  short  hauls,  statute  requir- 
ing rates  for  to  be  proportionate, 
constitutional,  9-573 

Mileage  tickets,  statute  requiring  lower 
rate  for,  unconstitutional,  9-574 

Ordinance  excepting  one  railroad  from 
regulation  of  speed  of  trains  con- 
stitutional, 9-579 

Passengers,  constitutionality  of  stat- 
ute fixing  liability  for  injuries  to, 
1M376 

Penalty  for  allowing  certain  grass  or 
weeds  to  seed  on  right  of  way  not  a 
denial  of  equal  protection,  9-580 

Propelling  cars  by  steam  on  certain 
streets,  ordinance  prohibiting,  con- 
stitutional, 9-580 

Railroad  commissioners,  statute  re- 
quiring expenses  of,  to  be  paid  by 
railroads,  constitutional,  9-587        « 

Rates  based  on  gross  earnings  and 
locality,  statute  providing  for,  con- 
stitutional, 9-574 

Rates,  classification  according  to 
length  of  roads,  constitutional,  9-574 

Rates,  classification  of  roads  according 
to  time  of  construction  in  fixing, 
constitutional,  9-575 

Rates,  extent  to  which  constitutional 
provision  applies  to  regulation  of, 
9-573 

Rates  for  mileage  tickets,  statute  can- 
not require  lower,  9-574 

Rates,  requiring  road  guilty  of  extor- 
tion to  have  lower  tariff  of,  a  denial 
of  equal  protection.  9-575 
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Rates,  statute  prohibiting  greater  for 
short  haul  than  for  long  haul  con- 
stitutional, 9-573 

Redemption  of  tickets,  statute  requir- 
ing, constitutional,  9-679 

Regulation  of  speed  of  trains,  ordi- 
nance excepting  one  railroad  from, 
constitutional,  9-579 

Right  of  way,  statute  providing  penalty 
for  allowing  certain  grafts  or  weeds 
to  seed  on,  constitutional,  9-580 

Safeguards  at  particular  crossings, 
statute  discriminating  in,  constitu- 
tional, 9-579 

School  tickets,  constitutional  pro- 
vision requiring  sale  of,  at  lower 
rates  valid,  9-574  * 

Shippers,  statute  requiring  railroads 
to  furnish  free  transportation  to,  un- 
constitutional, 9-575 

Speed  of  cars,  ordinance  discriminat- 
ing between  steam  railroad  and 
Btreet  railway  in  fixing,  constitu- 
tional, 9-578 

Speed  of  trains,  ordinance  excepting 
one  railroad  from  regulation  of,  con- 
stitutional, 9-579 

Stock-killing  laws,  constitutionality  of, 
9-576 

Stock,  statute  providing  for  double 
damages  for  injury  to,  from  failure 
to  fence,  constitutional,  9-576 

Street  railway  and  steam  railroad,  con- 
stitutionality of  municipal .  licensing 
ordinance  distinguishing  between,  9- 
678 

Street  railway,  ordinance  distinguish- 
ing between  railroad  and,  in  fixing 
speed  of  cars,  constitutional,  9-578 

Streets,  ordinance  prohibiting  propel- 
ling cars  by  steam  on  certain,  con- 
stitutional, 9-580 

Surrender  by  railroad  employee-  of 
right  to  damages,  statute  prohibiting 
unconstitutional,  9-581 

Tariff  rates  prescribed  by  state  must 
be  reasonable,  9-573 

Ticket  scalping,  constitutionality  of 
statute  prohibiting  business  of,  9- 
579 

Tickets  for  public  school  pupils,  con- 
stitutional provision  requiring  sale 
of,  at  lower  rates  valid,  9-574 

Tickets,   statute   requiring  redemption 
•  of,  constitutional,  9-579 

Time  of  arrival  of  trains,  statute  re- 
quiring posting  of,  constitutional,  9- 
581 

Unreasonable   tariff   of    rates,   statute 
providing   for,   unconstitutional,    9- 
573 
Railroads,     allowance    of    attorneys'    fees 
against,  on  appeal  from  magistrate's  de- 
cision unconstitutional,  9-555 
Railroads,  allowance  of  attorneys'  fees  and 
damages  in  actions  against,  unconstitu- 
tional, 9-554 
Railroads,  allowance  of  attornevs'  fees   in 
actions  against,  for  stock  killing,  uncon- 
stitutional, 9-575 
Railroads,    extra    allowance    of    costs    in 
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certain  actions  against,  constitutional,  9- 
557 

Railroad,  statute  authorizing  telephone 
companies  to  condemn  right  of  way  over, 
constitutional,  9-58J? 

Rates  for  gas,  constitutionality  of  ordinance 
regulating,  9-582 

Rates  for  irrigation,  extent  to  which  state 
may  regulate,  9-583 

Rates  for  sale  of  water,  constitutionality 
of  statute  regulating,  9-582 

Rates  for  turnpike  company,  power  of  state 
to  regulate,  9-582 

Rates  of  grain  elevators,  constitutionality 
of  statute  regulating,  9-583 

Rates  of  stockyard  company,  regulation  of, 
9-582 

Rates  of  telegraph  companies,  extent  to 
which  state  may  regulate,  9-581 

Reasonableness  of  police  measure  a  ques- 
tion for  state  legislature,  9-549 

Record,  refusal  to  amend,  not  a  violation 
of  equal  ^protection  clause,  9-558 

Redemption  of  scrip,  statute  providing  for, 
constitutional,  9-4100 

Refusal  of  application  to  file  supplement- 
ary answer  not  denial  of  equal  protec- 
tion, 9-552 
'  Registering  certain   classes  of   dogs,   ordi- 
nance providing  for,  constitutional,  9-607 

Registration  law  based  on  classification  of 
cities  constitutional,  9-595 

Registration  of  voters,  statute  regulating, 
constitutional,  9-572 

Removal  of  remains  of  deceased  persons, 
statute  regulating,  constitutional,   9-570 

Repair  of  public  highways  by  certain 
classes  of  persons,  statutes  requiring 
labor  for,  constitutional,  9-605 

Resentence  after  serving  part  of  illegal  sen- 
tence not  a  denial  of  equal  protection,  9- 
658 

Resident  aliens,  protection  of  clause  ex- 
tends to,  9-545 

Revocation  of  right  to  carry  on  slaughter- 
house business  in  certain  limits  uncon- 
stitutional, 9-586 

Right  of  appeal  by  state,  statute  denying. 
in  certain  districts  of  state  constitu 
tional,  9-558 

Right  of  suffrage,  statutes  regulating,  not 
a  denial  of  equal  protection,  9-571 

Rights  enjoyed  under  state  laws,  equal  pro- 
tection as  dependent  upon,  9-545 

Sale  of  intoxicating  liquors  in  vicinity  of 
educational  institution,  statute  prohibit- 
ing, constitutional,  9-589 

Sale  of  intoxicating  liquors,  statute  regu- 
lating, constitutional,  9-590 

Sale  of  merchandise  out  of  ordinary  coup* 
of  business,  constitutionality  of  statute* 
regulating,  9-593 

Sale  of  seed  cotton,  statute  regulating,  coa- 
st itutional,  9-550 

Sales  on  margin  or  for  future  delivery,  stat- 
ute avoiding,  constitutional,  9-605 

School  funds,  distribution  of,  between  white 
and  colored  races  as  denial  of  equal  pro- 
tection. 9-565 

Schools  for  Chinese  children,  statute  pro- 
viding separation   of,   constitutional,  9- 
669 
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Schools,  negroes  and  whites,  separation  of, 
not  a  denial  of  equal  protection,  0-564 

Screening  and  weighing  coal,  statute  regu- 
lating, constitutional,  9-000 

Scrip  given  for  wages,  statute  providing 
for  redemption  of  in  money  not  a  viola- 
tion of  equal-protection  clause,  9-600 

Security  lor  costs,  statute  requiring,  not 
denial  of  equal  protection,  9-557 

Seed  cotton,  statute  regulating  sale  of,  con- 
stitutional, 9-550 

Sentence  by  de  facto  judge  not  a  denial  of 
equal  protection,  9-557 

Sentence  on  persons  previously  convicted  of 
crime,  statute  providing  for,  constitu- 
tional, 9-559 

Sentences  of  *  different  length  for  same 
offense,  imposition  of,  not  a  denial  of 
equal  protection,  9-560 

Separate  accommodations  in  street  cars, 
statute  providing  for,  constitutional,  9- 
560 

Separate  coaches  for  white  and  colored 
races,  statute  providing  for,  not  a  denial 
of  equal  protection,  9-566 

Separate  schools  for  whites  and  negroes, 
statutes  providing  for,  constitutional,  9- 
564 

Sidewalks,  requirement  for  cleaning  of 
snow  from  as  violation  of  clause,  9-548 

Sidewalks,  statute  prohibiting  riding  of  bi- 
cycles on,  not  a  denial  of  equal  protec- 
tion of  clause,  9*549 

Slaughter-house  business,  statute  regulat- 
ing; not  a  denial  of  equal  prptection,  9- 
585" 

Snow  removal  ordinance  as  denial  of  equal 
protection,  9-548 

Soldiers'  home,  statute  prohibiting  sale  of 
intoxicating  liauors  within  specified  dis- 
tance of,  constitutional,  0-591 

Special  Jury,  statute  requiring  party  to  pay 
cost  on  application  for,  constitutional,  9- 
553 

Special  penalty  for  special  class  of  offend- 
ers, constitutionality  of  statute  impos- 
ing; 9-561 

Special  statute,  allowance  of  recovery  of 
costs  in  proceedings  under,  constitutional, 
9HS57 

State  and  municipal  contracts,  eight-hour 
law  applicable  to,  constitutional,  9-599 

State,  equal-protection  clause  applies  to,  9- 
544 

State  Taws,  equal  protection  as  dependent 
upon  rights  enjoyed  under,  9-545 

State,  statute  denying  right  of  appeal  by, 
in  certain  districts  constitutional,  9-558 

Statutes  applicable  to  all  persons  similarly 
situated  not  in  violation  of  clause,  9-546 

Statutes  of  limitation  constitutional,  9-559 

Stockyard  rates,  regulation  of,  9-582 

Street-improvement  Aet  based  on  classifica- 
tion of  cities  constitutional,  9-596- 

Street  railways,  statute  requiring  furnish- 
ing by,  of  screens  for  motormen  on  cer- 
tain cars  constitutional,  9-581 

Streets,  statute  prohibiting  compensation 
for  injuries  caused  by  change  in  grade  of, 
in  certain  districts  unconstitutional,  9- 
606 
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Strikers,    statute    prohibiting   employment 
agents   furnishing  names   of   substitutes 
for,  unconstitutional,  9-600 
Students,  statute  prohibiting  sale  of  intox- 
icating liquors  to,  constitutional,  9-589 
Subjects  of  legislation,  classification  of,  by 

state  not  violation  of  clause,  9-546 
Subway   commissioners,    statute    requiring 
salaries  and  expenses  of,  to  be.  borne  by 
corporations,  to  be  regulated,  constitu- 
tional, 9-587 
Suffrage,  statute  regulating  right  of,  not 

denial  of  equal  protection,  9-571 
Suits  by  foreign  corporations,  equal   pro- 
tection to  be  given  to,  9^588 
Suits  by  nonresidents,  statutes  prohibiting, 
•  unconstitutional,  9-572 
Suits  on  attachment  bonds  given  by  non- 
residents, statute  making  particular  pro- 
vision as  to,  constitutional,  9-572 
Sunday  laws,  exception  of  works  of  neces- 
sity or  charity  from  operation   of,  con- 
stitutional, 9^-602 
Supplementary  answer,  refusal  of  applica- 
tion to  file,  not  denial  of  equal  protec- 
tion, 9^552' 
Supply  Hen,  statute  giving  priority  to,  con- 
stitutional 9H501 
Suspension  of  high  school  for  negroes  not  a 

denial  of  equal  protection,  9-565 
Taxation  by  state: 

Aliens,  discrimination  against,  by 
taxation  of  wages,  unconstitutional, 
9-618 
Annual  assessment  of  railroads,  stat- 
ute providing  for,  constitutional,  9- 
612 
Application  to  all  constituents  of  each 

class  must  be  impartial,  9-609 
Assessment  of  property  of  certain  cor- 
porations at  less  than  value  not  a 
denial  of  equal  protection,  9-613 
Assessment   of    railroad   property   and 
other  property,  manner  of,  need  not 
be  identical,  9MJ11 
Assessment    of    railroad    property    by 
state  board  and  of  other'  property  by 
county    officials,     statute    providing 
for,  constitutional,  9H511 
Automobiles   anti   street   cars,    statute 
providing  for  exemption  of,  constitu- 
tional, 9MH3 
Bank     franchises,     taxation    of,     not 

denial  of  equal  protection,  9-617 
Boniest  real  estate  of,  may  be  taxed  in 

addition  to  shares  of  stock,  9-617 
Bank  stock,  distinct '  mode  of  valuing, 

constitutional,  9-612 
Basis'  of  claasrftcation  must  be  reason- 
able, 9-609 
Benefits,     special     assessments     based 

upon,  censtitutjpnal,  *MU5 
Benefits-,    special    assessments   without 

regard  to,  unconstitutional,  9-615 
Building  and  loan  association  of  an- 
other state,  taxation  of  reeefpts  of, 
not  denial  of  equal  protection,  9- 
617 
Classification  according  to  lineals  and 
collaterals  in  imposing  succession 
taxes  constitutional,  9-618 
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Taxation  by  state — Cont'd, 

Classification  according  to  relationship 
and  strangers  to  tiie  blood  in  impos- 
ing inheritance  tax  constitutional, 
9-619 

Classification  for  taxation,  power  of 
state  as  to,  9-609 

Classification  of  foreign  insurance  com- 
panies for  taxation  constitutional, 
9-609 

Classification  of  property  for  taxation, 
extent  to  which  allowed,  9-608 

Collection  by  distress  and  seizure  of 
person  not  a  denial  of  equal  protec- 
tion, 9-612 

Corporate  securities,  taxation  of  face 
value  of,  not  a  violation  of  equal 
protection  clause,  9-609 

Corporations  and  individuals,  methods 
of  assessment  and  collection  need  not 
be  same  for,  9-611 

Corporations,  taxation  of  franchise  of, 
as  part  of  capital  stock  not  denial  of 
equal  protection,  9-617 

Credits,  provision  for  deduction  of 
debts  from,  constitutional,  9-619 

Debts  due  from  solvent  debtors,  tax- 
ation of,  constitutional,  9-620 

Debts,  provision  for  deduction  of,  from 
credits  constitutional,  9-619 

Deduction  of  mortgagee's  interest,  dis- 
crimination against  quasi-public 
corporation  in  allowing  unconstitu- 
tional, 9-619 

Deduction  of  mortgage  from  valuation 
constitutional,  9-619 

Difference  in  methods  of  assessment 
and  collection  for  corporations  and 
individuals  does  not  invalidate  stat- 
ute, 9-611 

Different  method  of  assessment  for 
railroad  property,  statute  providing 
for,  constitutional,  9-611 

Different  rate  of  taxation  for  fran- 
chises constitutional,  9-617 

Discretion  in  issuance  of  license,  con- 
stitutionality of  statute  allowing,  9- 
624 

Discrimination  against  aliens  by  tax- 
ation of  wages  unconstitutional,  9- 
618 

Discrimination  against  lineals  in  im- 
posing succession  taxes  constitu- 
tional, 9-618 

Discrimination  against  guari-puhlic 
corporations  in  allowing  deduction  of 
mortgagee's  interest  unconstitu- 
tional, 9-619 

Discrimination  between  refiners  of  own 
production  and  other  refiners  con- 
stitutional, 9-610 

Discrimination^  between  resident  and 
nonresident  stockholders  in  method 
of  assessment  and  collection  not  a 
violation  of  provision,  9-610 

Discrimination  between  residents  and 
nonresidents,  effect  of  equal  protec- 
tion clause  as  to,  9-609 

Discrimination  between  warehouses  on 
and  off  railroads  does  not  invalidate 
statute,  9-610 
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Discrimination  in  favor  of  individuals 
in  matter  of  .hearing  does  not  in- 
validate statute,  9-611 

Distress  and  seizure  of  person,  collec- 
tion by,  not  a  denial  of  equal  pro- 
tection, 9-612 

Domestic  corporations,  property  of, 
situated  outside  of  state  may  be 
taxed,  9-618 

Domestic  manufacturing  and  mining 
companies,  exemption  of,  constitu- 
tional, 9-613 

Educational  institutions  and  the  like, 
exemption  of,  not  unlawful  dis- 
crimination, 9-613 

Equality  of  taxes  required  by  equal 
protection  clause,  9-608 

Excise  taxes  having  uniform  operation 
constitutional,  9-609 

Exemption  from  forfeiture  of  tracts  of 
lands  within  certain  size  not  denial 
of  equal  protection,  9-614 

Exemption  from  taxation  as  affecting 
constitutionality,  9-612 

Exemption  in  favor  of  collaterals  in 
imposing  succession  tax  constitu- 
tional, 9-618 

Exemption  of  certain  lands  within 
state  limits  not  a  denial  of  equal  pro- 
tection, 9-614 

Exemption  of  domestic  manufacturing 
and  mining  companies  constitutional, 
9-613    # 

Exemption  of  educational  institutions 
and  the  like  not  unlawful  discrimina- 
tion, 9-613 

Exemption  of  mortgages  of  certain 
classes,  constitutionality  of,  9-613 

Exemption  of  nonresident  from  in- 
heritance tax  constitutional,  9-610 

Exemption  of  railroad  land  grants  not 
a  denial  of  equal  protection  to  other 
property,  9-613 

Exemption  of  resident  brewers  does  not 
invalidate  taxing  ordinance,  9-610 

Exemption  of  street  cars  and  automo- 
biles, statute  providing  for,  constitu- 
tional, 9-613 

Express  companies,  taxation  according 
to  unit  rule  constitutional,  9-617 

Express  companies,  taxation  of  re- 
ceipts of,  constitutional,  9-616 

Foreign  building  and  loan  association, 
taxation  of  receipts  of,  constitu- 
tional, 9-617. 

Foreign  insurance  companies,  separate 
classification  of,  for  taxation  con- 
stitutional, 9-609 

Foreign  railroad  corporations,  tax  on 
stock  of,  constitutional,  9-616 

Forfeiture,  exemption  of  tracts  of  less 
than  certain  size  from,  not  denial  of 
equal  protection,  9-614 

Franchises  of  bank,  taxation  of,  not 
denial  of  equal  protection.  9-617 

Franchise,  state  may  tax,  at  different 
rate  from  other  tangible  property, 
9-617 

Franchises,  taxation  of,  as  part  of 
capital  stock  not  denial  of  equal  pro- 
tection, 9-617 
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Taxation  by  state  —  Cont'd. 

Franchise    tax   on    savings    bank    not 

denial  of  equal  protection,  9-617 
Hearing,  discrimination  in  favor  of  in- 
dividuals in  matter  of,  does  not  in- 
validate statute,  9-611 
Identity  in  method  of  assessment  and 
collection,  when  not  essential,  9-610, 
611,  612 
Illegality  of  previous  assessment  does 
not   render   new   assessment   uncon- 
stitutional, 9-615 
Impartial  application  to  all  constitu- 
ents of  each  class  required,  9-609 
Lands    of    certain    class    within    city 
limits,  exemption   of,  not  denial  of 
equal  protection,  &-614 
Licenses,    constitutionality    of    statute 
allowing  discretion  in  issuance  of,  9- 
624 
Manufacturing  and  mining  companies 
operating    in    state,    exemption    of, 
constitutional,  9-613 
Method    of   assessment   and   collection 
different    for    corporation    and    in- 
dividuals,    statute     providing     con- 
stitutional, 9-611 
Method   of  assessment  and   collection, 
discrimination  between  resident  and 
nonresident   stockholders    in,   not   a 
denial  of  equal  protection,  9-610 
Mileage    tax    on    street    railway,    im- 
position of,  constitutional,  9-616 
Mortgagee's     interest,     discrimination 
against  qucusi-public  corporations-  in 
allowing    deduction    of,    unconstitu- 
tional, 9-619 
Mortgagee's  interest,  statute  providing 
for  taxation  of,  constitutional,  9-619 
Mortgages,  deduction   of,   from  valua- 
tion constitutional,  9-619 
Mortgages  of  certain  classes,  constitu- 
tionality of  exemption  of,  9-613 
Mortgages  of  railroad  corporations,  de- 
duction of  amount  of,  not  essential 
to  validity  of  tax,  9-616 
Nonpayment,  imposition  of  penalty  for, 
against   certain   classes   of   corpora- 
tions not  denial  of  equal  protection, 
fr-614 
Nonresident,  exemption  of,  from  tax  on 

vehicles  constitutional,  9-610 
Nonresident  mortgagee,  statute  provid- 
ing for  taxation  of  interest  of,  con-     . 
stitutional,  9-619 
Nonresident,  same  notice  not  required 
to  be  given  to,  as  to  residents,  9- 
609 
Nonresident,     statute     discriminating 
against,  in  matter  of  protest  against 
special     assessments    constitutional, 
9-615 
Nonresident    stockholders,    discrimina- 
tion  against,   in   method   of   assess- 
ment and  collection  not  a  denial  of 
equal  protection,  9-610 
Notice  to  residents  and   nonresidents, 
difference  in  provision  for,  not  un- 
constitutional, 9-609 
Occupation  taxes,  see  supra,  this  title, 

Occupation  Taxes. 
Penalty  for  nonpayment  against  certain 
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classes  of  corporations  not  denial  Of 
equal  protection,  9-614 
Period  of  assessment  of  railroad  prop-* 
erty  and  other  property  need  not  be 
identical,  9-612 

Property  of  domestic  corporation  sit- 
uated outside  of  state  may  be  taxed, 
fr-618 

Property  outside  of  state,  taxation  of 
railroad  bonds  secured  by,  constitu- 
tional, 9-618 

Railroad  companies,  apportionment  of 
taxation  of  transitory  property  of, 
among  counties  coustitutional,  9-616 

Railroad  companies,  failure  to  deduct 
amount  of  mortgages  of,  does  not  in- 
validate tax,  9-616 

Railroad  companies  incorporated  in 
other  states,  taxation  of  stock  of, 
constitutional,  9-616 

Railroad  land  grants,  exemption  of, 
not  a  denial  of  equal  protection  to 
other  property,  9-613 

Railroad  property,  separate  method  of 
classifying  and  valuing  not  uncon- 
stitutional, 9-611 

Railroad  property,  statute  providing 
for  distinct  mode  of  valuing  con- 
stitutional, 9-611 

Real  estate  of  bank  may  be  taxed  in 
addition  to  shares  of  stock,  9-617 

Reasonable  basis  for  classification  es- 
sential, 9-609 

Receipts  of  express  companies,  tax- 
ation of,  constitutional,  9-616 

Receipts  of  foreign  building  and  loan 
association,  taxation  of,  not  denial  of 
equal  protection,  9-617 

Refiners  of  own  production  and  general 
refiners,  discrimination  between,  does 
not  invalidate  tax,  9-610 

Resident  brewers,  exemption  of,  does 
not  violate  taxing  ordinance,   9-610 

Retroactive  taxation  of  certain  prop- 
erty not  prohibited,  9-609 

Savings  bank  franchises,  tax  on,  not 
denial  of  equal  protection,  &-617 

Seizure  of  person,  collection  of  taxes 
by,  constitutional,  9-612 

Separate  classification  of  railroad 
property  for  taxation  constitutional, 
9-611 

Solvent  debtors,  taxation  of  debts  due 
from,  constitutional,  9-620 

Special  assessments  after  previous  as- 
sessment declared  illegal,  constitu- 
tional, 9-615 

Special  assessments  applicable  to  all 
property  of  same  kind  constitutional, 
9-614 

Special  assessments,  constitutionality 
of  provision  for,  9-614 

Special  assessments  giving  residents 
only  privilege  of  protesting  against 
improvements  constitutional,  9-615 

Special  assessments  on  property  bene- 
fited constitutional,  9-4515 

Special  assessments  upon  linear  foot 
bnsis  const itutionnl.  9-614 

Special   assessments  without  regard  to 
benefits  unconstitutional,  \M315 
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EQUAL,  PROTECTION  OP  I*AW  —  Co* 

Taxation  by  state  —  Cont'd. 

State  constitutional   rule  of  equality, 
denial  of,  as  denial  of  equal  protec- 
tion of  laws,  9-608 
Stock  and  real  estate  of  bank  may  be 

taxed,  9-617 
Stock    of    railroad    companies    incor- 
porated in  other  states  may  be  taxed, 
9-616 
Street   cars   and    automobiles,    statute 
providing    for    exemption    of,    con- 
stitutional, 9-613 
Street   railway,    imposition   of   special 
mileage  tax  on,  constitutional,  9-616 
Succession  tax  classifying"  according  to 
relationship    and    strangers    to    the 
Mood  constitutional,  9-619 
Succession  *tax    not    denial    of    equal 

protection,  9-618 
Summary    process    for    taxes    within 
certain    amount,    statute    providing 
for,  constitutional,  9-612 
Time  of  assessment  of  railroad  prop- 
erty and  other  property  need  not  be  . 
identical,  9-612 
Transfer  taxes  on  legacies  and  devises 

constitutional,  9-618 
Transitory  property  of  railroad  may  be 
apportioned     for     taxation     among 
counties,  9-616 
Unit  rule  in  taxation  of  express  com- 
panies constitutional,  9-617 
Valuation    of    bank    stock    and    other 
property  need  not  be  identical,  9-612 
Value,    unlawful    discrimination    does 
not   arise  by   assessing   property   of 
certain  corporations  below,  9-613 
Wages  of  aliens,  taxation  of,  a  denial 

of  equal  protection,  9-618 
Warehouses,     discrimination     between 
those  on   railroads   and  others  con- 
stitutional, 9-610 
Telegraph     companies,     extent     to     which 
regulation  of  rates  of,  is  constitutional, 
.    9-681 

Telegraph     companies,     statute     providing 
penalty  for  failure  to  transmit  messages 
constitutional,  9-581 
Telegraph    companies,    statute    rendering, 
liable  for  mental  anguish  constitutional, 
9-581 
Telephone   companies,    statute   authorizing 
condemnation  by,  of  right  of  way  over 
railroad  constitutional,  9-589 
Tenants,  statute  prohibiting  leaving  during 

term  unconstitutional,  9-607 
Tenement-house  Act  classifying  cities  con- 
stitutional, 9-595 
Transportation  companies,  statute  making 
special  provisions  as  to  appeals  by,  con- 
stitutional, 9-558 
Trial  by  jury,  statute  abridging,  in  certain 
courts  not  a  denial  of  equal  protection, 
9-552 
Tribunals   for   different   persons,   varying, 
provision  for  not  a  violation  of  clause, 
9-551 
Trust  companies   and   banks,    statute   dis- 
criminating between  officers  of,  constitu- 
tional, 9-584 
Trusts,  constitutionality  of  law  prohibiting, 
9-W8 


HQtTAI*  PROTECTION  OF  LAW  — Of* 

Turnpike  rates,  state  may  regulate*  £-682 

Unfair  administration  of  law  as  violation 
of  provision,  9-647 

Union  labels,  ordinance  reyufiag*  public 
printing  to  bear,  nneoiurtrtatfonal,  9-693 

Union  labels,  statute  prohibiting'  use  of,  on 
non-union  goods  coastitntieMf,  s*-693 

Unregistered  docked*  bones,  statute  pro- 
hibiting using,  constitutRmaH  9HI07 

Unvaeernateff  children,  excfasrosr  of,  from 
pabfie  school  not  a  dVnfal  of  equal  pro- 
tection, 9-604 

Usurious  enarges,  statute*  aaftrorizing 
building  and  loan  associations*  to  make, 
not  a  denial  of  equal  profectfon,  9-585 

Validity  of  statute,  btrrdenfftg  right  to 
challenge,  as  denial  of  eauaf  protection, 
9-648 

Venue  m  actions  agarose  corporation,  stat- 
utory provision  for,  constiflutfonal,  9- 
0of 

Venue,  statute  excepting  certain  locality  in 
providing  for  change  of,  unwiisCltutional, 

Voters,  statute  providing  for  dVopping  de- 
linquent poll*  taxable*  from,  constitu- 
tional, 9-572 

Voters,  statute  reguratrng  registration  of, 
eonstitutiottaF,  9^572' 

Wages  paid  hi  scrip,  statute  providing  for 
redemption  of,  in  money  constitutional, 
fr-6W 

Wages,  statute'  exempting  from  pvocess  un- 
constitutional, 9HJ06 

Wages,  statute  gfvfng  Hen  for,  nat  a  denial 
of  equal  protection,  9*-60f 

Wages,  statute  regulating  payment  of,  not 
a  denial  of  equal*  protection,  £-599 

Wages,  statute  regulating-  time  of  pay- 
ment of,  not  a  denial  of  etnaf  protection. 
9-599  ^^ 

Water  rates,  constitutionality  of  statute 
regulating,  9-59Z 

Wisdom  or  policy  of  police  statnfl*  to  be  de- 
termined by  state  legislature,  9M49 

Witnesses,  statute  imposing  disability  upon 
Chinese  as,  constitntronaf',  *-d7T 

Women,  ordinance  directed  against  frequent- 
ing of  saloons  by,  constitutional,  9-590 

Women,  ordinance  prohibiting  employment 
of,  m  bar  rooms  not  a  denial  of  equal 
protection,  £-69! 

EQUITY; 

Adequate  remedy  at  law  as  snVetfiig  equity 
jurisdiction,  9L^39' 

Admirartjr  and  equity  Jurisprudence  distin- 
guished from  common  law  in  provision 
for  jury  trial,  9-337 

Chancery  jurisdiction  as  at  trine  of  adop- 
tion of  Constitution,  jury  tirfaf  provision 
as  reference  to,  9-338 

Chancery  power  to  summon  jury;  t*-338 

Distinction  between  law  and*  e<rafty,  9-61 

Election  officers,  equity  has  not  jurisdic- 
tion over,  9-639 

Jury,  power  of  Court  of  Chancery  to  sum- 
mon, 9-338 

Power  of  Congress  to  define  a  case  in,  9- 
82 

Remedy  at  law  as  affecting  equity  jurisdic- 
tion, 9-939 
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EQUITY  JURISDICTION: 

Federal  courts,  equity  jurisdiction  of,  tee 

JURISDICTION. 

ERROR,  WRIT  OF: 

See  Appeal  ajsd  Ebaob. 

ESTOPPEL: 

Payment  of  damages  for  taking  private 
property,  estoppel  to  demand,  9-318 

Suit  in  Court  of  Claims  estops  demand  of 
actual  payment  for  taking  of  private 
property,  9-318 

EVIDENCE: 

See  DocuiCEHTABY  Evidence. 

Accomplice,  statute  changing  rule  as  to 
sufficiency  of  evidence  of,  for  conviction, 
unconstitutional,  8-736 

Admissibility  of  papers  not  affected  because 
obtained  by  unreasonable  search,  9-253 

Certificate  of  state  department  as  evidence 
of  privilege  of  diplomatic  officers,  9-118 

Change  in  rule  of,  as  affecting  obligation 
of  contracts,  see  Impairment  or  Obliga- 
tion of  Contracts. 

Comments  by  court  on,  9-343 

Congress  may  prescribe  rules  of,  9-68 

Consent  of  state  to  suit  in  Supreme  Court, 
evidenee  of,  9-121 

Criminal  prosecutions,  admissibility  in,  of 
evidence  of  witness  Absent  by  procure- 
ment of  defendant,  9-334 

Criminal  prosecutions,  deposition  or  state- 
ment taken  on  preliminary  examination, 
admissibility  of,  9-333 

Criminal  prosecutions,  testimony  of  de- 
ceased witness  upon  former  trial  admis- 
sible, 9-333 

Deceased  witness,  admissibility  in  criminal 
prosecutions  of  testimony  upon  former 
trial,  9-333 

Deposition  as  evidence  in  action  to  recover 
value  of  forfeited  merchandise,  9-332 

Determination  of  time  when  statute  takes 
effect,  8-346 

Dying  declarations,  admissibility  of,  8-267 

Dying  declarations  as  evidence  in  criminal 
prosecutions,  9-333 

Evidence  evenly  balanced,  effect  of  finding 
of  jury,  9-349 

Ex  post  facto  laws  as  affecting  rules  of, 
see  Ex  Post  Facto  Laws. 

Faith  and  credit  clause  a  rule  of  evidence 
and  not  of  jurisdiction,  9-144 

Finding  of  jury,  effect  given  to  when  evi- 
dence evenly  balanced,  9-349 

Judgment  of  conviction  as  evidence  against 
receiver  of  stolen  goods,  statutory  pro- 
vision as  to,  unconstitutional,  9-333 

Means  employed  to  obtain  evidence  as  af- 
fecting admissibility,  9-253  ' 

Of  passage  of  bill,  8-300 

Preponderance  of  evidence,  effect  of  ver- 
dict against,  9-349 

Piohibition  against  self -incriminating  evi- 
dence reasonably  construed,   8-258 

Records  as  evidence  of  time  of  passage  of 
bill,  8-345 

Records  as  evidence  of  time  when  statute 
takes  effect,  8-346 

Self-incriminating  evidence : 

Absolute  immunity  must  be  given,  9- 
.281 
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EVIDENCE  —  Cont'd. 

Self-incriminating  evidenee  —  Cont'd. 

Actios*  civil  in  form  but  criminal  in 
nature,  clause  applies  to,  9-279 

Action  to  recover  penalty  for  importing 
aliens,  clause  applies  to,  9-279 

Aliens,  provision  applies  to,  9-278 

Allegiance,  requiring  attorney  to  give 
oath  of,  as  violation  of  clause,  9-286 

Allowance  of  privilege  when  hazard 
appears,  9-280 

All  persons  summoned  as  witnesses  en- 
titled to  protection  of  eiause,  9-278 

Assurance  by  court  of  immunity,  wit- 
ness cannot  be  required  to  waive 
privilege  upon,  9-282 

Attorneys,  requirement  of  oath  of  al- 
legiance as  violation  of  clause,  9-286 

Bankruptcy  Act  of  1898,  effect  of  grant 
of  immunity  in,  9-283  N 

Bankrupt's  books  and  papers  may  be 
examined  to  test  claim  of  privilege, 
9-283 

Barred  prosecution,  clause  does  not  ap- 
ply to,  9-286 

Books  and  papers  of  bankrupt  may  be 
examined  to  detect  claim  of  privi- 
lege, $-283 

Bread  construction  given  to  clause,  9- 

Calling  for  incriminating  document  in 
presence  of  jury  a  violation  of  pro- 
vision, £-285 

Cases  to  which  clause  applies,  9-279 

Chinese,  protection  of  clause  extends 
to,  9-278 

Claim  of  privilege,  duty  of  court  to 
pass  upon,  9-279 

Claim  of  privilege,  effect  of  oath  to 
support,  9-280 

Claim  of  privilege,  presumption  favors, 
9-280 

Claim  should  be  allowed  when  hazard 

>    appears,  9-280 

Common-law  principles  affirmed  by 
oonstitntionai  provision  against,  9- 
277 

Construction  of  clause,  9-278 

Contract-labor  law,  action  to  recover 
penalty  lor  violation  of  clause  ap- 
plies to,  9-279 

Counsel  cannot  invoke  privilege,  9-281' 

Criminal  cases  to  which  clause  applies, 
♦-£79 

Cross-examination  as  to  evidence  vol- 
untarily given,  clause  does  not  apply 
to,  9-287 

Defendants,  protection  of  clause  not 
limited  to,  9-278 

Degrading  testimony,  -extent  to  which 
witness  may  be  compelled  to  give,  9- 
286 

Documents  of  private  nature,  protec- 
tion of  clause  applies  to  production 
of,  9-285 

Duress  prohibited  by  -clause  not  limited 
to  physical  or  mental  compulsion,  9- 
278 

Duty  of  court  where  privilege  claimed, 
9-279 

Evidence  Tohmtarily  given,  clause  does 
not  apply  to  eross-exmsmination  as  to, 
9-287 
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EVIDENCE  -  -  Cont'd. 

Self  -incriminating  evidence  —  Cont'd. 

Evidence  which  witness  may  decline  to 
give,  9-284 

Examination  of  books  and  papers  to 
test  claim  to  privilege,  9-283 

Examination  of  officer  charged  with 
misconduct  a  violation  of  provision, 
9-286 

Failure  to  inform  witness  before  grand 
jury  that  his  conduct  is  being  in- 
vestigated, effect  of  on  indictment, 
9-281 

Forfeitures,  clause  applies  to  suits  for 
penalties  for,  9-279 

Future  prosecution,  protection  of 
clause  applies  to,  9-284 

Grand  jury,  protection  of  clause  ex- 
tends to  proceedings  before,  9-281 

Grant  of  immunity  in  particular  stat- 
ute, 9-282 

Immunity,  assurance  of,  by  court,  not 
ground  for  requiring  witness  to 
waive  privilege,  9-282 

Immunity,  effect  of  grant  of,  in  Bank- 
ruptcy Act  of  1£98,  9-283 

Immunity  from  prosecution  must  ex- 
tend to  state  courts,  9-282 

Immunity  given  to  be  absolute,  9-281 

Immunity  granted  in  particular  stat- 
ute, 9-282 

Importation  of  aliens,  clause  applies 
to  actions  to  recover  penalty  for,  9- 
279 

Incriminating  document  cannot  be 
called  for  in  presence  of  jury,  9-285 

Indictment  by  grand  jury  void  where 
witness  not  informed  that  his  con- 
duct is  being  investigated,  9-281 

Informing  witness  of  privilege,  9-281^ 

Inquiry  into  motive  of  plea  of  privi- 
lege,  9-280 

Inquisitorial  examination  of  officer 
charged  with  misconduct  a  violation 
of  provision,  9-286 

Interstate  Commerce  Commission  Act, 
right  of  witness  to  claim  privilege 
as  affected  by,  9-283 

Mental  or  physical  compulsion,  duress 
prohibited  by  clause  not  limited  to, 
9-278 

Motive  of  plea  of  privilege,  inquiry 
into,  9-280 

Oath  of  allegiance,  requirement  of,  from 
attorney  as  violation  of  clause,  9-286 

Oath  to  support  claim  of  privilege,  ef- 
fect of,  9-280 

Officer  charged  with  misconduct,  in- 
quisitorial examination  of,  a  viola- 
tion of  provision.,  9-286 

Papers  in  which  United  States  has  an 
interest,  production  of  allowed,  9- 
285 

Penalties  and  forfeitures,  clause  ap- 
plies to  suits  for,  9-279 

Pending  a  future  prosecution,  protec- 
tion of  clause  applies  to,  9-284 

Perjury,  witness  waiving  privilege 
may  be  held  liable  for,  9-287 

Personal  nature  of  privilege,  9-281 

Physical  or  mental  duress,  compulsion 
prohibited  by  clause  not  limited  to, 
9-278 


EVIDENCE  —  ConVd. 

Self -incriminating  evidence  —  Cont'd. 

Plea  of  privilege,  inquiry  into  motive 
of,  9-280 

Presence  of  jury,  calling  for  incrimi- 
nating document  in,  not  allowed, 
9-285 

Presumption  favors  claim  of  privilege, 
9-280 

Private  papers  intermingled  with 
others,  extent  to  which  production 
allowed,  9-285 

Privilege  cannot  be  invoked  by  coun- 
sel, 9-281 

Privilege  claim  allowed  when  hazard 
appears,  9-280 

Privilege  claim  of  bankrupt  may  be 
tested  by  examination  of  books  and 
papers,  9-283 

Privilege  claim  to  be  passed  upon  by 
court,  9-279 

Privilege,  effect  of  oath  to  support 
claim  of,  9-280 

Privilege,  evidence  to  which  it  extends, 
9-284 

Privilege,  inquiry  into  motive  of  plea 
of,  9-280 

Privilege  of  witness  as  affected  by 
Interstate  Commerce  Commission 
Act,  9-283 

Privilege  personal  to  witness,  9-281 

Privilege,  presumption  favors  claim  of, 
9-280 

Privilege,  right  of  witness  to  claim 
not  affected  by  Bankruptcy  Act  of 
1898,  9-283 

Privilege,  right  to  be  informed  of, 
9-281 

Proceedings  before  grand  jury,  pro- 
tection of  clause  extends  to,  9-281 

Proceedings  in  rem,  clause  does  not 
*apply  to,  9-279 

Production  of  documents  in  which 
United  States  has  an  interest,  al- 
lowed, 9-285 

Production  of  private  books  and  pa- 
pers, protection  of  clause  extends 
to,  9-285 

Production  of  private  papers  in  a 
bank,  extent  to  which  allowed,  9- 
285 

Proper  question  in  series  having 
criminating  tendency,  witness  not 
compelled  to  answer,  9-285 

Property,  when  clause  not  applicable 
to  proceedings  for  forfeiture  of,  0- 
279 

Prosecution  barred,  clause  does  not 
apply  to,  9-286 

Prosecution  in  state  court,  witness  en- 
titled to  protection  against.  9-282 

Right  of  witness  to  be  informed  of 
privilege,  9-281 

Series  of  questions  having  criminating 
tendency,  witness  not  compelled  to 
answer  proper  question  in,  9-285 

State  courts,   witness  entitled  to  im 
munity  from  prosecution  in,  9-282 

Statute  granting  immunity,  effect  of, 
9-282 

Suits     for     penalties    or    forfeitures, 
clause  applies  to,  9-279 
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EVIDENCE  —  Cont'd. 
Self -incriminating  evidence  —  Cont'd. 

Territorial   legislature,   clause  applies 

to,  9-278 
Testimony  leading  to  other  informa- 
tion, prohibition  extends  to,  9-284 
Testimony  tending  to  degrade,  extent 
to  which  witness  may  be  compelled 
to  give,  9-283 
Testing  claim  of  privilege  by  examina- 
tion of  books  and  papers,  9-283 
Waiver  of  privilege,  liability  for,  as 

affected  by,  9-287 
Waiver  of  privilege  on  assurance  of 
immunity  by  court  not  required,  9- 
282 
Warning  witness  of  privilege,  9-281 
Who  entitled  to  protection  of  clause, 

9-278 
Who  may  invoke  privilege,  9-281 
Witnesses  who  are  entitled  to  protec- 
tion of  clause,  9-278 
To  show  time  of  passage  of  bill,  8-345 
Treason,   sufficiency  of  evidence  to  show, 

see  Treason. 
Unreasonable   search,    use   of     papers   ob- 
tained by,  as  evidence,  9-253 
View  of  premises  by  jury   in  absence  of 

accused,  9-333 
Weight  and  sufficiency  of  evidence  a  ques- 
tion for  jury,  9-349 

EXAMINER: 

See  Judicial  Officers. 

EXCEPTIONS: 

Effect  of  as  limitation  on  power,  8-262 
Exception  not  implied,  8-262 

EXCHANGE: 

See  Sales. 

Live-stock  exchange  engaged  in  interstate 
commerce,  8-383 

EXCISE: 

Definition  of,  8-351 

EXCLUSION  OF  PERSONS: 

Powers  of  state  as  to,  8-516 

EXCLUSIVE  PRIVILEGES: 

See  Franchises. 

Grant  by  state  to  telegraph  and  telephone 

companies,  8-470 
Grant  of,  as  affecting  interstate  commerce, 

see  Commerce. 

EXECUTIONS: 

Federal     property,     state     cannot     issue 

against,  8-672 
Foreign  judgment,  execution  on,   without 

new  suit  not  allowed,  9-148 
Issue  on  judgments,  power  of  Congress  to 

authorize,  8-682 ;  9-69 
Legal  tender  for  redemption  of  property 

sold  on  execution,  8-724 
Legal  tender  in  discharge  of,  8-724 

EXECUTION  SALES: 

Appraisement  laws  affecting  existing  exe- 
cution unconstitutional,  8-874 

EXECUTIVE  DEPARTMENT: 

Injunction  to  control  officers  of,  9-72 
Judicial  duties,  power  of  Congress  to  im- 
pose, on  executive  officers.  9-70 
Mandamus  to  control  officers  of,  9-72 


EXECUTORS  AND  ADMINISTRATORS: 

Special  administrator,  settlement  without 
notice  by,  constitutional,  9-445 

EXECUTORY   CONTRACTS; 

Prohibition  against  infringement  of,  8-762 
EXEMPTION: 

See  Bankruptcy;  Jury  and  Jury  Trial; 
Taxation. 

Bankruptcy  Act,  adoption  of  state  exemp- 
tion laws  by,  8-589 

District  of  Columbia,  power  of  Congress 
to  exempt  property  from  taxation,  8-661 

Exemption  laws  as  affecting  obligation  of 
contracts,  see  Impairment  of  Obliga- 
tion op  Contracts. 

Patent  for  public  lands,  power  of  Congress 
to  exempt  lands  from  debts  contracted 
before  issue  of,  9-203 
EXPATRIATION: 

See  Citizens. 

Powers  of  Congress  as  to,  8-684 
EXPORTS : 

See  Revenue  .laws;  Taxation. 

Bills  of  lading,  stamp  tax  on,  within  pro- 
hibition, 8-704 

Dead  bodies  of  persons  are  not  exports, 
8-891 

Definition  of,  8-703,  890 

Domestic  character,  when  goods  lose,  8-891 

Foreign  vessels,  tax  of,  not  tax  on  exports, 
8-703 

General  tax  on  property  not  within  prohi- 
bition, 8-704 

Goods  imported  into  Porto  Rico  from 
United  States,  taxation  of,  8-703 

Goods  intended  for  export,  character  as 
exports,  8-892 

Goods  intended  for  export,  when  domestic 
character  lost,  8-892 

Goods  manufactured  for  export,  character 
as  interstate  commerce,  8—424 

Interstate  commerce,  character  as,  does  not 
attach  to  exports  not  in  course  of  ex- 
portation, 8-423 

Manifest, -stamp  tax  in,  prohibited,  8-704 

Property  purchased  for  exportation  not 
interstate  commerce,  8-424 

Property  to  which  term  applies,  8-891 

Stamp  tax  for  identification  of  exports 
valid,  8-704 

Stamp  tax  on  bills  of  lading  invalid,  8- 
704 

Stamp  tax  on  manifest  prohibited,  8-704 

States  in  insurrection,  experts  to,  to  be 
prohibited,  8-704 

State  taxation  of,  see  Commerce. 

State  tax  on  capital  of  resident  used  in  ex- 
porting, 8-705 

Taxation  of,  see  Taxation. 

Taxation  of,  prohibition  against,  8-703  . 

EX  POST  FACTO  LAW: 

Abolition  or  creation  of  courts,  statute  pro- 
viding for  valid,  8-743 

Accomplice,  statute  changing  rule  as  to 
conviction  on  testimony  of,  8-736 

Acquittal  of  first  degree  by  conviction  of 
second,  statute  changing  rule,  invalid, 
8-740 

Additional  penalties  for  desertion,  statute 
providing  for,   not  unconstitutional,   8- 

J9  Volume  IX. 


Is  Pott  lasts  Lit. 


INDEX  TO  THE 


Ex  Post  fast*  Iot. 


EX  POST  FACTO  IiAW  —  Conf d. 
Aggravation   of   punishment  by   repealing 
statute,    effect    ol    omission    of     earing 

clause,  8-731 

Alteration  of  legal  rules  of  evidence,  stat- 
ute providing  for,  8-728     • 

Alteration  of  term  of  one  under  sentence 
of  death,  statute  providing  for,  valid,  8- 
741 

Amendment  of  indictment,  statute  provid- 
ing for,  valid,  8-746 

Amendment  of  statute,  operation  as  ex  post 
facto  law,  8-731 

Amendment  of  statute  relating  to  offenses, 
effect  of,  8-730 

Amendment  of-  statute  relating  to  offenses, 
effect  where  punishment  not  relaxed,  8- 
731 

Amnesty  Act,  statute  repealing,  unconsti- 
tutional, 8-733 

Appeals,  statute  regulating,  valid,  8-747 

Appellate  court,  statute  rearranging  juris- 
diction of,  valid,  8-744 

Arguments  of  counsel,  statute  regulating 
order  of,  valid,  8-747 

Attorneys,  statute  providing  for  disbar- 
ment by  civil  suit  as  additional  penalty, 
unconstitutional,  8-732 

Attorneys,  statute  providing  test  oath  for, 
unconstitutional,  8-733 

Bastardy  proceedings,  statute  regulating 
not  ex  post  facto  law,  8-728 

Challenges  of  jurors,  statute  regulating, 
valid,  8-744 

Challenges,  statute  increasing  number  of, 
by  state,  valid,  8-745 

Challenges,  statute  reducing  number  of  de- 
fendant's, valid,  8-745 

Change  in  form  of  punishment,  statute  pro- 
viding for,  8-728 

Change  in  judicial  district,  law  creating 
not  ex  post  facto,  8-696 

Change  in  jurisdiction  of  existing  courts, 
statute  providing  for,  valid,  8-743 

Change  in  number  of  grand  jurors,  statute 
providing  for,  valid,  8-744 

Change  in  number  of  jurors,  statute  pro- 
viding for  unconstitutional,  8-744 

Change  in  place  of  trial,  statute  providing 
for,  valid,  8-743 

Change  in  punishment,  when  statute  pro- 
viding for,  constitutional,  8-740 

Change  in  remedy  for  enforcement  of  judg- 
ment, statute  providing  for,  unconstitu- 
tional, 8-742 

Change  of  magistrates,  statute  giving  right 
to,  valid,  8-743 

Change  of  venue,  statute  providing  for, 
valid,  8-743 

Chinese  Exclusion  Acts  not  ex  post  facto, 
8-698 

Circumstances  prior  to  enactment  of  stat- 
ute, evidence  of,  competent,  8-735 

Civil  proceedings,  ex  post  facto  laws  not 
applicable  to,  8-727 

Classification  of,  8-727 

Commission  of  offense,  time  of,  as  affecting 
constitutionality,  8-730 

Common-law  penalty  not  replaced  by  stat- 
utory penalty,  8-737 

Comparison  of  writings,  statute  regulating, 
when  not  ex  post  facto  law,  8-736 


EX  POST  FACTO  IiAW  — Cont'd. 

Competency  of  evidence  of  circumstances 
prior  to  enactment  of  statute,  8-735 

Complaint,  statute  providing  for  change  in 
form  of,  valid,  8-746 

Constitutionality,  em  poet  facto  operation 
as  affecting,  &-«96 

Construction  of  state  court  aa  to  nature  of 
statute  followed  by  federal  court,  8- 
730 
*  Continuing  criminal  cede  extended  to  ter- 
ritory by  Organic  Act,  statute  providing 
for,  not  ex  post  facto,  8-701 

Continuing  offense,  statute  providing  for, 
8-497 

Conveyance  in  fraud  of  creditors,  statute 
making  a  misdemeanor,  not  em  post  facto, 
8-698 

Conviction  of  offense  less  than  that 
charged,  statute  authorizing,  constitu- 
tional, 8-746 

Conviction  of  second  degree  as  acquittal  of 
first,  statute  changing  rule  aa  to,  uncon- 
stitutional, 8-740 

Conviction  on  testimony  of  accomplice, 
statute  changing  rule  as  to,  unconstitu- 
tional, 8-736 

Costs  on  conviction,  statute  increasing,  un- 
constitutional, 8-738 

Counsel,  statute  regulating  order  of  argu- 
ments of,  valid,  8-747 

County,  division  into  judicial  districts, 
statute  providing  for,  valid,  8-743 

Courts  of  de  facto  government,  statute 
validating  proceedings  in,  not  em  post 
facto,  8-736 

Courts,  statute  affecting  jurisdiction  of, 
valid,  8-743 

Courts,  statute  providing  for  abolition  of, 
valid,  8-743 

Courts,  statute  providing  for  creation  of 
new,  valid,  8-743 

Courts,  statute  rearranging  jurisdiction  of 
appellate,  valid,  8-744 

Creation  of  new  crimes,  statute  providing 
for,  8-728 

Crime  committed  by  citizen  in  foreign 
country,  validity  of  statute  affecting,  8- 
700 

Crimes  and  penalties,  ex  post  facto  law  re- 
lates to,  8-727 

Crimes,  penalties,  and  forfeitures,  term 
limited  to  statutes  relating  to,  8-696 

Cumulative  sentences,  when  statute  pro- 
viding for,  unconstitutional,  8-738 

Curative  statute  for,  unconstitutional 
statute  not  given  retroactive  operation, 
8-733 

Date  of  commission  of  offense  as  affecting 
constitutionality,  8-730 

Death,  change  of  punishment  from,  to 
whipping  and  imprisonment,  statute  pro- 
viding for,  constitutional,  8-740 

Death  punishment,  change  to  life  impris- 
onment, statute  providing  for,  constitu- 
tional, 8-740 

De  facto  government,  statute  validating 
proceedings  in  courts  of,  not  ex  post 
facto,  8-736 

Definition  of,  8-695,  727 

Definition  of  crime  lacking,  evidence  of 
statute,  8-735 
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EX  POST  FACTO  IjAW—  Cont'd. 

Degrees  of  offense,  effect  of  statute  defin- 
ing, 8-739 

Dentistry,  statute  regulating  practice  of, 
JteJd  iinonnatitutionai,  8-732 

Deportation  of  slaves,  atatute  proTiding 
lor*  AOi  em  pott  facto  law,  8-728 

Deprivation  of  substantial  rights,  when 
statute  must  cause,  8-730 

Disabilities  of  witnesses,  statute  removing 
not  ex  poet  junta,  8-697,  736 

Dnbanne&t  «f  attorney  by  civil  suit,  stat- 
ute providing  aa  additional  penalty,  un- 
oiwrtttuiional,  8-732 

Disfranchisement  for  maintaining  bigamous 
relation,  statute  providing  for,  not  em 
ptmt  facte,  8-699 

Division  of  county  into  judicial  districts, 
atatute  providing  for,  valid,  8-743 

Divorced  person,  atatute  regulating  remar- 
riage of,  valid,  8-742 

JMojsceoMsnt  of  judgment,  statute  provid- 
ing for  change  in  remedy  for  unconstitu- 
tional, 0-742 

Evidence  of  circumstances  prior  to  enact- 
ment ot  atatute  competent,  8-735 

JBridence  of  marriage  to  sustain  charge  of 
polygamy,  statute  changing  rule  as  to 
eostpetemcy  of,  unconstitutional,  8-737 

Evidence,  statute  altering  legal  rules  of, 
8-729 

Evidence,  statute  relating  to  rules  of,  char- 
acter of,  8-736 

Examination  of  jurors,  statute  enacted 
after  offense,  not  applicable  to,  8-736 

Execution  of  one  under  sentence  of  death, 
statute  altering  rule  as  to  fixing  time, 
unconstitutional,  8-742 

Extension  of  period  of  limitation  after 
prosecution  barred,  unconstitutional,  8- 
791 

Extension  of  period  of  limitation  not  a 
violation  of  provision,  8-V  31 

Extradition  treaty  not  ex  post  faoto,  8- 
609 

Failure  of  statute  to  define  crime,  8-735 

Federal  courts  will  follow  construction  of 
state  court  as  to  nature  of  statute,  8-730 

Felony,  statute  prohibiting  practicing  of 
medieine  by  one  convicted  of,  not  uncon- 
stitutional, 8-732 

Fixing  time  for  execution  of  death  sen- 
tence, statute  providing  for,  unconstitu- 
tional, 8-742 

Form  of,  8-696 

Form  of  complaint,  statute  curing  defects 
in,  valid,  8-746 

Form  of,  immaterial  in  determining  con- 
stitutionality, 8-728 

Grand  jurors,  statute  providing  for  change 
in  number  of,  valid,  8-744 
-Guilt,  presumption  of  guilt  arising  from 
evidence,   statute  changing   rule  as   to, 
constitutional,  8-737 

Husband  and  wife  as  witnesses,  constitu- 
tionality of  statute  regulating,  8-737 

Illegal  arrest,  statute  cannot  validate,  8- 
700 

Impeachment  of  witnesses,  statute  provid- 
ing for,  constitutional.  8-737 

Imprisonment  at  hard  labor,  addition  of, 
to  penalty  of  death,  statute  providing 
for,  unconstitutional,  8-741 


EX  POST  FACTO  IjAW  —  Cont'd. 

Imprisonment  for  second  offense,  .statute 
denying  reduction  of,  for  good  conduct 
valid,  8-739 

Imprisonment*  statute  affecting  reductions 
in,  for  good  conduct  unconstitutional,  8- 
738 

Inclusion  in  indictment  of  offense  prior  to 
enactment  of  statute  does  not  invalidate 
statute,  8-745 

Increase  in  number  oi  challenges,  statute 
providing  for,  valid,  8-745 

Increase  in  severity  of  punishment,  statute 
providing  for,  unconstitutional,  8-729 

Increase  of  costs  on  conviction,  statute  pro- 
viding for,  unconstitutional,  8-738 

Indictment  including  offense  prior  to  stat- 
ute does  not  invalidate  statute,  8-745 

Indictment,'  statute  providing  for  amend- 
ment of,  valid,  8-746 

Indictment,  substitution  of,  for  informa- 
tion, valid,  8-745 

Indictment  under  statute  existing  at  time 
of  offense,  sufficient,  8-745 

Information,  statute  substituting  for  in- 
dictment valid,  8-745 

Insanity,  statute  regulating  manner  of 
pleading  and  trial  of  issue,  valid,  8- 
746 

Intoxicating  liquors,  change  in  regulation 
of  business  after  issuance  of  license  con- 
stitutional, 8-733 

Intoxicating  liquors,  statute  prohibiting 
manufacture  and  sale  of  not  ex  poet  facto, 
8-732 

Intoxicating  liquors,  statute  providing  for 
licenses  of  dealers  in,  not  unconstitu- 
tional, 8-732 

Judges  of  the  law,  statute  changing  rule  as 
to,  valid,  8-747 

Judgment,  change  in  remedy  for  enforce- 
ment of,  statute  providing  for,  unconsti- 
tutional, 8-742 

Judicial  districts,  statute  creating  new, 
valid,  8-743 

Jurisdiction  of  appellate  court,  statute  re- 
arranging, valid,  8-744 

Jurisdiction  of  existing  courts,  statute 
changing,  valid,  8-743 

Jurors,  examination  of,  not  controlled  by 
statute  enacted  after  offense,  8-736 

Jurors,  statute  changing  mode  of  selection 
and  summoning,  invalid,  8-744 

Jurors,  statute  changing  qualifications  of, 
valid,  8-744 

Jurors,  statute  providing  for  change  in 
number  of,  invalid,  8-744 

Jury,  statute  regulating  challenges  of 
jurors  valid,  8-744 * 

Less  offense,  statute  authorizing  conviction 
of,  constitutional,  8-746 

Licenses  for  liquor  dealers,  statute  regu- 
lating not  unconstitutional,  8-732 

Life  imprisonment,  statute  changing  pun- 
ishment to,  from  death,  constitutional, 
8-740 

Limitation,  statute  extending  period  of 
after  prosecution  barred,  unconstitu- 
tional, 8-731 

Limitation,  statute  extending  period  of, 
'  not  ex  post  facto  law,  8-731 

Liquor  dealer's  licenses,  statute  regulating 
issuance  of  not  unconstitutional.  8-732 
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EX  POST  FACTO  LAW-  Cont'd. 

Liquor  license,  ordinance  regulating  con- 
duct of  business  after  issuance  of,  con- 
stitutional, 8-733 

Magistrates,  statute  providing  for  right  to 
change,  valid,  8-743 

Manner  of  pleading  insanity  and  trial  of 
issue,  statute  regulating,  valid,  8- 
<  46 

Marriage,  competency  of  evidence  of,  to  sus- 
tain charge  of  polygamy,  statute  chang- 
ing rule,  unconstitutional,  8-737 

Method  of  enforcing  judgment,  change  in, 
statute  providing  for,  unconstitutional, 
8-742 

Military  authority,  law  relieving  from  lia- 
bility for  acts  done  under,  not  ex  post 
facto,  8-728 

Mitigated  alternative  punishment,  statute 
providing  for,  constitutional,  8-737 

Mitigation  of  punishment,  statute  provid- 
ing for,  constitutional,  8-740 

Mitigation  of  severity  of  punishment,  stat- 
ute providing  for  not  ex  post  facto  law, 
8-729 

Mortgagee  in  possession,  statute  fixing7 lia- 
bility of  for  taxes  valid,  8-743 

Nature  of,  8-696 

New  trial  of  inquisition  for  ascertaining 
damages,  statute  ordering  not  ex  post 
facto  law,  8-728 

Occupation  tax,  statute  providing  for,  con- 
stitutional, 8-732 

Offenses,  effect  of  repeal  or  amendment  of 
statute  relating  to,  8-730 

Offenses,  effect  of  statute  defining  degrees 
of,  8-739 

Officers,  test  oath  for,  valid,  8-734 

Office,  statute  providing  qualifications  for, 
valid,  8-734 

Omission  of  saving. clause  in  repealing  stat- 
ute, effect  where  punishment  is  aggra- 
vated,, 8-731 

Operation  of  amendment  of  statute  as  ex 
post  facto  law,  8-731 

Order  of  arguments  of  counsel,  statute  regu- 
lating, valid,  8-747 

Ordinance  regulating  conduct  of  liquor 
business  after  issuance  of  license  consti- 
tutional, 8-733 

Penalty  due  county,  statute  providing  for 
release  of,  valid,  8-742 

Penalty  of  death,  statute  adding  imprison- 
ment at  hard  labor  to,  unconstitutional, 
8-741 

Penalty  of  death,  statute  adding  solitary 
confinement     to,     unconstitutional,     8- 
741 
,    Penalty  of  statute  does  not  replace  common- 
law  penalty,  8-737 

Penalty,  statute  removing  power  of  jury  to 
fix,  unconstitutional,  8-739 

Penitentiary,  statute  changing  punishment 
from  whipping  to,  valid,  8-721 

Peremptory  challenges  of  jurors,  statute 
regulating,  valid,  8-744 

Petit  jurors,  statute  providing  for  change 
in  number  of,  unconstitutional,  8-744 

Physicians,  statute  refusing  or  revoking 
certificates  of  qualification  to  practice, 
not  unconstitutional..  8-732 

Plea  of  insanity,  statute  regulating,  valid, 
8-746 


EX  POST  FACTO  LAW  —  Cont'd. 

Polygamy,  statute  changing  rule  as  to  com- 
petency of  evidence  of  marriage  to  sus- 
tain charge,  unconstitutional,  8-737 

Practice  of  dentistry,  unconstitutionality 
of  statute  regulating,  8-732 

Practice  of  medicine  by  one  convicted  of 
felony,  statute  prohibiting  not  uncon- 
stitutional, 8-732 

Practice  of  professions,  constitutionality  of 
statute  regulating,  8-731 

Practitioners,  statute  prescribing  qualifica- 
tions for  not  ex  post  facto  law,  8-731 

Presumption  of  guilt  arising  from  evidence, 
statute  changing  rule  as  to,  constitu- 
tional, 8-737 

Procedure,  statute  changing  modes  of,  not 
within  prohibition,  8-743 

Procedure,  statute  relating  to  matters  of, 
constitutionality  of,  8-729 

Proceedings  in  courts  of  dc  facto  govern- 
ment, statute  validating  not  ex  post 
facto,  8-736 

Proceedings  on  writs  of  error,  statute  regu- 
lating, valid,  8-747   . 

Production  of  books  and  papers  in  penal 
action,  statute  providing  for  ex  post 
facto,  8-697 

Prohibiting  remarriage  of  •guilty  divorced 
party,  statute  valid,  8-742 

Prohibition  against  manufacture  and  sale 
of  liquors,  statute  providing  for,  not  un- 
constitutional, 8-732 

Prosecution  by  information  instead  of  in- 
dictment, statute  providing  for,  valid,  8- 
745 

Punishment,  change  in  manner  of,  statute 
providing  for,  8-728 

Punishment,  increase  in  severity  of,  when 
statute  rendered  unconstitutional,  8-729 

Punishment  not  relaxed,  effect  of  amending 
statute,  8-731 

Punishment  or  penalty,  character  of  stat- 
ute relating  to,  8-737  • 

Punishment  or  penalty,  statute  decreasing 
not  ex  post  facto,  8-729 

Punishment,  statute  providing  for,  consti- 
tutional, 8-740 

Punishment,  statute  providing  for  miti- 
gated alternative,  constitutional,  8-737 

Qualifications  for  office,  statute  providing 
for,  valid,  8-734 

Qualifications  of  jurors,  statute  changing, 
valid,  8-744 

Qualifications  of  physicians,  statute  regu- 
lating not  unconstitutional,  8-731 

Qualifications  to  vote,  statute  prescribing, 
constitutional,  8-734 

Recovery  of  value  of  betterment  mode  on 
land,  statute  nermitting  not  an  ex  post 
facto  law,  8-728 

Reduction  of  number  of  defendant's  chal- 
lenges, statute  providing  for,  valid.  8-745 

Reduction  of  sentence  for  good  conduct, 
statute  affecting,  unconstitutional,  8-738 

Reduction  of  sentence  on  second  offense, 
statute  denying,  valid,  8-739 

Reductions  in  imprisonment  for  good  con- 
duct, statute  affecting,  unconstitutional, 
8-738 

Regulation  of  practice  of  dentistry,  uncon- 
atitutionalitv   of  statute  providing  for, 
8-F32 
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EX  POST  FACTO  IiAW  —  Cont'd. 

Relaxation  of  punishment,  effect  of  amend- 
ment making  no  provision  for,  8-731 

Release  of  penalty  due  to  county,  statute 
providing  for,  valid,  8-742 

Remarriage  of  guilty  divorced  party,  stat- 
ute prohibiting,  valid,  8-742 

Remedying  defect  in  unconstitutional  stat- 
ute, retroactive  effect  not  given  to  stat- 
ute, 8-733 

Removal  of  disability  of  witness  to  testify, 
statute  providing  for  not  ex  post  facto 
law,  8-736 

Repealed  statute,  statute  saving  operation 
of,  8-731 

Repealing  power  of  jury  to  fix,  statute  pro- 
viding for,  invalid,  8-739 

Repeal  of  Amnesty  Act,  statute  providing 
for,  unconstitutional,  8-733 

Repeal  of  statute  relating  to  offenses  with- 
out saving  clause,  effect  of,  8-730 

Repeals  and  amendments  of  statutes  relat- 
ing to  offenses,  effect  of,  8-730 

Retrospective  laws  and  ex  post  facto  laws 
distinguished,  8-727 

Revocation  of  certificates  of  qualification 
to  practice  medicine,  statute  providing 
for  not  ex  post  facto  law,  8-732 

Right  of  action  for  tort,  statute  affecting 
not  ex  post  facto  law,  8-728 

Saving  clause,  effect  of  omission  in  statute 
relating  to  offenses,  8-730 

Saving  clause  of  repealed  statute  not  ex 
post  facto  law,  8-731 

Selecting  and  summoning  jurors,  statute 
changing  mode  of,  valid,  8-744 

Sentence  of  death,  statute  altering  rule  as 
to  time  of  execution,  unconstitutional,  8- 
742 

Sentence  of  death,  statute  altering  term  of 
one  under,  valid,  8-741 

Sentences,  when  statute  providing  for  cum- 
ulation of,  unconstitutional,  8-738 

Solitary  confinement,  addition  of,  to  sen- 
tence of  death,  statute  providing  for, 
unconstitutional,  8-741 

State  court,  construction  of  as  to  ex  post 
facto  nature  of  statute  followed  in  fed- 
eral court,  8-730 

Statute  ordering  new  trial  of  inquisition 
for  ascertaining  damages  not  ex  post 
facto  law,  8-728 

Statute  permitting  recovery  of  value  of 
betterment  made  on  land  not  ex  post  facto 
law,  8-728 

Statute  saving  operation  of  repealed  stat- 
ute, 8-731 

Statutes  to  which  term  applicable,  8-696 

Subsequent  offenses,  validity  as  to,  8-730 

Suitors,  statute  providing  test  oath  for,  un- 
constitutional, 8-734 

Taxes,  statute  making  mortgagee  in  pos- 
session liable  for,  valid,  8-743 

Tax  on  occupation,  statute  providing  for, 
constitutional,  8-732 

Teachers  and  preachers,  statute  providing 
test  oath  for,  unconstitutional,  8-733 

Term  of  one  under  sentence  of  death,  stat- 
ute altering,  valid,  8-741 

Test  for  determining  whether  statute  ex 
post  facto,  8-727 

Test  oath  for  attorneys,  statute  providing 
for,  rx  post  facto,  8-700 
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EX  POST  FACTO  LAW  —  Cont'd. 

Test  oath  for  suitors,  statute  cannot  pro- 
vide, 8-734 

Test  oath  for  voters,  validity  of,  8-734 

Test  oaths  as  to  past  offenses,  statute  pro- 
viding for,  invalid,  8-733 

Time  as  element  of  unconstitutionality,  8- 
730 

Time  of  commission  of  offense  as  affecting 
constitutionality,  8-730 

Tort,  statute  affecting  recovery  for  not  ex 
post  facto  law,  8-728 

To  what  laws  applicable,  8-260 

Trial  jurors,  statute  making  change  in 
number,  ex  post  facto,  8-696 

Trial,  statute  changing  place  of,  valid,  8- 
743 

Trial,  statute  providing  for  change  in 
number  of  petit  jurors  at,  unconstitu- 
tional, 8-744 

Validation  of  arrest  of  citizen  by  military, 
Congress  cannot  provide  for,  8-700 

Validity  of  statute  as  to  subsequent  of- 
fenses, 8-730 

Venue,  change  of,  statute  providing  for, 
valid,  8-743 

Voters,  statute  prescribing  qualifications 
of,  valid,  8-734 

Voters,  test  oath  for,  validity  of,  8-734 

What  constitutes,  8-727 
•  Whether  law  wholly  void,  8-696 

Whipping  and  imprisonment,  statute  chang- 
ing penalty  from  death  to,  constitutional, 
8-740 

Whipping,  statute  changing  punishment  to 
penitentiary  from,  valid,  8-741 

Witness,  character  of  statute  relating  to 
competency  of,  8-736 

Witnesses,  constitutionality  of  statute  al- 
lowing husband  and  wife  to  be  witnesses 
against  each  other,  8-737 

Witnesses,  statute  enlarging  class  of  per- 
sons competent  as,  not  ex  post  facto 
law,  8-736 

Witnesses,  statute  providing  for  impeach- 
ment of,  constitutional,  8-737 

Witnesses,  statute  removing  disabilities, 
not  ex  post  facto,  8-697,  736 

Witness,  when  statute  applicable  to,  is  ex 
post  facto  law,  8-736 

Writings,  when  statute  regulating  compari- 
son of,  not  ex  post  facto  law,  8-736 

Writs  of  error,  statute  regulating  proceed- 
ings on,  valid,  8-747 

EXPRESS  COMPANIES: 

See  Commerce. 

Agents  of  foreign  corporations,  power  of 
state  to  tax,  9-164 

Congress,  regulation  of  shipments  of  par- 
ticular articles  by,  8-381 

Due  process  of  law  clause  as  affecting  reg- 
ulation of  rates  of,  see  Due  Process  op 
Law. 

Equal  protection  offlaws  as  affecting  taxa- 
tion of,  see  Equal  Protection  of  Law. 

Privilege  tax  on,  by  state,  see  Commerce. 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Process  op 
Law. 

State  taxation  of,  see  Commerce. 

EXPULSION: 

See  Senate, 
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Faith  ud  Credit 


EXTRADITION: 

See  Treaties. 

Abuse  of  legal  process  or  kidnapping,  effect 

of  removal  of  fugitive  by,  9-187 
Arrest  before  demand,  power  of  state  to 

provide  for,  9-186 
Arrest,  power  of  governor  of  state  to  issue 

warrant  for,  9-186 
Complaint,  delivery  up  of  fugitive  on,  9- 

187 
Congress,  power  to  legislate  with  regard  to 

interstate  extradition,  9-186 
Delivery   up   of   fugitive   on   sworn   com- 
plaint, 9-187 
Demand  for  fugitive,  power  of  governor  of 

state  to  make,  9-186 
District  of  Columbia,  provision  as  to  in* 

terstate  extradition  applied  to,  9-185 
Federal    courts,    jurisdiction    on    habeas 

corpus  to  discharge  fugitive  held  by  ex- 
tradition, 9-187 
Forcible  abduction  in  case  of  extradition 

not  violation   of  due-process  clause,   9- 

636 
Governor  of  state,  power  to  issue  warrant 

of  arrest,  9-186 
Governor  of  state,  power  to  make  demand 

for  fugitive,  9-186 
Habeas  corpus  as  affecting  interstate  ex- 
tradition, 9-187 
Indian  nations,  extradition  provision  not 

applicable  to,  9-185 
Kidnapping  or  abuse  of  legal  process  in 

removing  fugitive,  effect  of,  9-187 
Legislation  by  Congress  in  aid  of  interstate 

extradition,  necessity  for,  9-186 
Legislation  by  state  in  aid  of  interstate 

extradition,  9-186 
Offenses    which    are   extraditable   between 

states,  9-185 
Political  offenses,  provision  for  interstate 

extradition  applies  to,  9-185 
Right  to  demand  absolute,  9-18/ 
State  courts,  jurisdiction  of  habeas  corpus' 

to  determine  lawfulness  of  extradition, 

9-188 
States,  power  to  legislate  with  regard  to 

interstate  extradition,  9-186 
Surrender  fugitive,  duty  of  state  to,  9-187 
Surrender  of  fugitives  to  foreign  country, 

not  within  power  of  state,  8-907 
Sworn  complaint,  delivery  up  of  fugitive 

on,  9-187 
Territories,  provision  as  to  interstate  ex- 
tradition applicable  to,  9-184 
Treaties  of  extradition,  see  Treaties. 
Treaty  the  source  of  right,  9-29 
Violation  of  criminal   laws,  provision  for 

interstate  extradition  applies  to,  9-185 
Warrant  of  arrest,  power  of  governor  of 

state  to  issue,  9-186 

FACT: 

See  Questions  op  Law  and  Fact. 

FAITH  AND  CREDIT: 

Construction  of  statutes  of  another  state, 
extent  to  which  faith  and  credit  clause 
applies  to,  9-142 

Contract  not  controlled  by  law  of  another 
state,  faith  and  credit  clause  not  appli- 
cable to,  9-14g 


FAITH  AND  CREDIT  —  Cont'd. 

Corporations,  faith   and  credit   clause  not 

applicable  to  acts  of,  9-142 
Individuals,  faith  and  credit  clause  not  ap- 
plicable to  acts  of,  9-142 
Judicial  proceedings: 

Accrual  of  right  of  action  on  foreign 
judgment,  time  of,  not  a  federal 
question,  9-154 

Action  on  foreign  judgment,  limitation 
of,  controlled  by  lex  fori,  9-153 

Action  on  foreign  judgment,  state  can- 
not destroy  right  of,  9-153 

Action  on  foreign  judgment,  time  of 
accrual  of  right  of,  not  a  federal 
question,  9-154 

Actions  between  foreign  corporations 
on  foreign  judgments,  power  of  state 
to  prohibit,  9-156 

Alimony,  effect  of  decree  of,  9-156 

Ancillary  probate  judgment  of  foreign 
court,  effect  of,  9-155 

Ascertainment  of  effect  of  foreign 
judgment,  9-147 

Assessment  made  by  court  of  another 
state,  right  of  stockholder  to  plead 
statute  of  limitations  to,  9-153 

Attachments  in  another  state,  injunc- 
tion against  prosecution  of,  9-157 

Burden  of  establishing  violation  of 
right,  9-144 

Clause  prescribes  rule  for  guidance  of 
courts,   9-145 

Collateral  attack  on  confession  of 
judgment  in  foreign  court,  9-156 

Collateral  impeachment  of  divorce  de- 
cree of  another  state,  9-149 

Collateral  inquiry  into  fraud  in  for- 
eign judgment,  9-151 

Conclusive  effect  on  merits  of  foreign 
judgment,  9-146 

Conclusiveness  of  foreign  probate  of 
will,  9-155 

Conclusiveness  of  judgment  of  court 
of  state  in  which  real  estate  located. 
9-154 

Confession  of  judgment  in  foreign 
court,  collateral  attack  on,  9-156 

Congress  has  power  to  declare  effect  of 
foreign  judgment,  9-144 

Consent  judgment,  effect  given  to,  9- 
156 

Construction  by  state  court  of  statute 
of  limitations  as  affecting  foreign 
judgment,  9-153 

Corporation,  judgment  against,  in  an- 
other state  binds  stockholder,  9-147 

Courts,  clause  intended  as  a  guide  to, 
9-145 

Courts  of  Indian  nations,  faith  and 
credit  to  be  given  to  proceedings  of, 
9-143 

Creditor's  bill,  foreign  judgment  not 
foundation  for,  9-148 

Decisions  of  courts  of  other  states  as 
precedents,  9-146 

Decree  of  alimony  by  foreign  court,  ef- 
fect of,  9-156 

Decree  of  separation,  effect  of,  9-156 

Defense  on  merits,  when  not  waiver  of 
protection  of  clause,  9-143 

Defense  that  may  be  set  up  in  suit  on 
foreign  judgment,  9-148 
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FAITH  AND  CREDIT  —  Cont'd. 
Judicial  proceedings  —  Cont'd. 

Devolution  of  property,  foreign  judg- 
ment as  to,  not  binding  on  state  in 
which  property  located,  9-155 

Discharge  in  insolvency  proceedings, 
effect  of,  9-152 

Discontinuance  of  suit  in  another 
state,  effect  of,  9-148 

Divorce  decree  of  another  state,  collat- 
eral impeachment  of,  9-149 

Divorce  decree  of  another  state,  want 
of  jurisdiction  of  parties  invalidates, 
9-149 

Divorce,  effect  of  foreign  judgment  re- 
lating to,  9-155 

Effect  given  foreign  judgment  must  be 
same  as  in  state  in  which  rendered, 
9-145 

Effect  of  discontinuance  of  suit  in  an- 
other state,  9-148 

Effect  of  foreign  judgment,  Congress 
has  power  to  declare,  9-144 

Effect  of  judgment,  mode  of  ascertain- 
ing, 9-147 

Enforcement  of  fines,  penalties,  and 
forfeitures,  clause  not  applicable  to, 
9-143 

Enforcement  of  foreign  judgments,  ex- 
tent of  power  to  enjoin,  £-157 

Enforcement  of  right  of  action  on  for- 
eign judgment,  reasonable  time  must 
be  allowed  for,  9-154 

Evidence,  clause  is  rule  of,  9-144 

Evidence,  general  rules  of,  regulate 
mode  of  ascertaining  effect  of  foreign 
judgment,  9-147  x 

Evidence  of  probate  of  will  of  lands, 
credit  to  be  given  to,  9-155 

Evidence  of  want  of  jurisdiction  of 
court  of  another  state  essential,  9- 
149 

Execution  on  foreign  judgment  without 
new  suit  not  allowed,  9-148 

Fines,  penalties,  and  forfeitures,  clause 
not  applicable  to,  9-143 

Foreign  corporations,  power  of  state 
to  forbid  actions  between,  on  foreign 
judgments,  9-156 

Foreign  corporations,  service  on,  as  af- 
fecting faith  and  credit  to  be  given 
foreign  judgment,   9-151 

Foreign  judgment  as  to  defense  to  suit 
on  foreign  judgment,  9-148 

Foreign  judgment  between  same  par- 
ties and  privies,  effect  of,  9-146 

Foreign  judgment  commenced  on  gar- 
nishment process  served  on  one  tem- 
porarily within  the  state  entitled  to 
faith  and  credit,  9-150 

Foreign  judgment  conclusive  on  the 
merits,   9-146 

Foreign  judgment,  effect  as  precedent, 
9-146 

Foreign  judgment,  execution  on,  with- 
out new  suit  not  allowed,  9-148 

Foreign  judgment,  extent  to  which 
priority,  privilege,  or  lien  accorded 
to,  9-148 

Foreign  judgment,  faith  and  credit  to 
be  siven  to,  as  affected  by  public 
policy  of  state  in  which  action  on 
judgment  brought,  9-15$ 


FAITH  AND  CREDIT  —  Con Vd. 

Judicial  proceedings  —  Cont'd. 

Foreign  judgment,  fraud  in  inception 
as  affecting  faith  and  credit  to  be 
given  to  foreign  judgment,  9-151 

Foreign  judgment,  garnishment  process 
against  resident  debtor  of  nonresi- 
dent defendant  as  affecting  faith  and 
credit  to  be  given,  9-150 

Foreign  judgment  has  same  effect  as 
in  state  in  which  rendered,  9- 
145 

Foreign  judgment  not  foundation  for 
creditor's  bill,  9-148 

Foreign  judgment  not  responsive  to 
issues,  extent  to  which  faith  and 
credit  given  to,  9-152 

Foreign  judgment,  plea  of  nil  debet 
inadmissible  in  action  on,  9-146 

Foreign  judgment,  power  of  Congress 
to  declare  effect  of,  9-144 

Foreign  judgment,  power  to  enjoin  en- 
forcement of,  9-157 

Foreign  judgment,  service  of  process 
while,  temporarily  in  state  as  affect- 
ing faith  and  credit  to  be  given  to, 
9-150 

Foreign  judgment,   service  on  foreign 
•  corporation    as   affecting   faith   and 
credit  to  be  given  to,  9-151 

Foreign  judgment,  service  on  one  of 
two  defendants  as  affecting  faith  and 
credit  to  be  given  to,  9-150 

Fraud  as  affecting  faith  and  credit  to 
be  given  foreign  judgment,  9-151 

Fraud,  plea  that  judgment  was  pro- 
cured by,  bad  on  general  demurrer, 
9-151 

Garnishment  process  against  resident 
debtor  of  nonresident  defendant  as 
affecting  faith  and  credit  to  be  given 
to  foreign  judgment,  9-150 

Garnishment  process,  service  of,  on  one 
temporarily  within  state,  foreign 
judgment  commenced  on>  entitled  to 
faith  and  credit,  9-150 

Guidance  of  courts,  clause  intended  for, 
9-145 

Husband  and  wife,  effect  of  decree  of 
separation  in  foreign  court,  9-156 

Husband  and  wife,  effect  of  foreign 
judgment  as  to  marriage  and  di- 
vorce of,  9-155 

Impeachment  of  foreign  judgment  for 
fraud,  9-151 

Indian  nations,  faith  and  credit  to  be 
given  to  proceedings  of,  9-143 

Injunction  against  enforcement  of  for- 
eign judgment,  power  as*  to,  9- 
157 

Injunction  against  prosecution  of  at- 
tachment in  another  state,  9-157 

Inquiry  into  jurisdiction  of  court  of 
another  state,  9-149  • 

Insolvency  proceedings,  effect  of  dis- 
charge in,  9-152 

Issues,  foreign  judgment  must  be  re- 
sponsive to,  9-152 

Judgment  against  corporation  binds 
stockholder,    9-147 

Judgment  of  another   state  has  same 
effect  as  in  state  in  which  rendered, 
9-145 
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FAITH  AND  CREDIT  —  Con Vd. 

Judicial  proceedings  —  Cont'd. 

Judgment  of  court  of  another  state, 
power  of  Congress  to  declare  effect 
of,  9-144 

Judgments  by  consent,  effect  given  to, 
9-156 

Jurisdiction,  clause  not  a  rule  of,  9- 
144 

Jurisdiction  of  court  of  another  Btate, 
inquiry  into,  9-149 

Jurisdiction  of  court  of  another  state, 
want  of,  must  be  shown,  fr-149 

Jurisdiction,  record  of  court  of  another 
state  not  conclusive  as  to,  9-149 

Jurisdiction,  want  of,  as  defense  to 
suit  on  foreign  judgment,  9-148 

Lex  fori  governs  limitation  of  action 
on  foreign  judgment,  9-153 

Lien,  priority  or  privilege,  extent  to 
which  accorded  to  foreign  judgment, 
9-147 

Limitation  of  actions  on  foreign  judg- 
ment governed  by  lex  fori,  9-153 

Limitation  of  actions  on  foreign  judg- 
ment, reasonableness  of,  9-154 

Limitation  of  -actions,  right  of  stock- 
holder to  plead,  to  order  of  assess- 
ment made  by  court  of  another  state, 
9-153 

Limitation,  statute  of,  limit  on  power 
of  state  to  bar  action  on  foreign 
judgment  by,  9-153 

Limitation,  statute  of,  must  allow  rea- 
sonable time  for  enforcement  of 
right  of  action  on  foreign  judg- 
ment, 9-154 

Limit  on  power  of  state  to  affect  right 
of  action  on  foreign  judgment  by 
statute  of  limitation,  9-153 

Marriage  and  divorce,  conclusiveness 
of  foreign  judgment  relating  to,  9- 
155 

Merits,  foreign  judgment  conclusive 
on,  9-146 

Money  indefinitely  on  deposit  subject 
to  succession  tax  though  previously 
taxed  in  another  state,  9-157 

Nil  debet,  plea  of,  inadmissible  in  ac- 
tion on  foreign  judgment,  9-146 

Parties  and  privies  the  same,  effect  on 
foreign  judgment,  where,  9-146 

Parties  or  subject-matter,  want  of 
jurisdiction  on,  as  defense  to  suit  on 
foreign  judgment,  9-148 

Parties,  want  of  jurisdiction  of,  in- 
validates divorce  decree  of  another 
state,  9-149 

Personal  service  or  voluntary  service 
necessary  to  entitle  foreign  judg- 
ment to  faith  and  credit,  9-149 

Pleading,  general  rule  of,  controls  as- 
certainment of  effect  of  foreign 
judgment,  9-147 

Plea  of  fraud  in  procuring  judgment 
bad  on  general  demurrer,  9-151 

Plea  of  nil  debet  inadmissible  in  ac- 
tion on  foreign  judgment,  9-146 

Precedents,  effect  of  foreign  judgments 
as,  9-146 

Priority,  privilege,  or  lion,  ^extent  to 
which  accorded  to  foreign  judgment, 
9-147 
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WITH  AND  CREDIT  —  ConVd. 
Judicial  proceedings  —  ConVd. 

Probate  judgment  of  foreign  court  an- 
cillary to  probate  proceedings,  effect 
to  be  given  to,  9-155 

Probate  of  will  in  another  state,  con- 
clusiveness of,  9-155 

Process,  service  of,  as  affecting  faith 
and  credit  to  be  given  to  foreign 
judgment,  9-150 

Protection  of  clause  must  be  claimed, 
9-143 

Public  policy  of  state  in  which  action 
on  judgment  brought,  as  affecting 
faith  and  credit  to  be  given  to  for- 
eign judgment,  9-152 
.  Real  estate,  foreign  judgment  as  to 
descent  of,  not  binding  on  state  in 
which  property  situated,  9-155 

Real  estate,  judgment  of  state  in  which 
located   conclusive,   9-154 

Real  property,  credit  to  be  given  to 
evidence  of  probate  of  will  passing, 
9-155 

Reasonable  time  for  enforcement  of 
right  of  action  on  foreign  judgment 
must  be  allowed  by  statutes  of  lim- 
itations, 9-154 

Record  of  court  of  another  state  not 
conclusive  on  question  of  jurisdic- 
tion, 9-149 

Remedy,  power  of  states  to  legislate 
on,  9-152 

Resident  debtor  of  nonresident  defend- 
ant, garnishment  process  against,  as 
affecting  faith  and  credit  to  be  given 
to  foreign  judgment,  9-150 

Responsiveness  to  issues  essential  to 
entitle  foreign  judgment  to  faith  and 
credit,  9-152 

Right  of  action  on  foreign  judgment, 
reasonable  time  must  be  allowed  for 
enforcement  of,  9-154 

Right  of  action  on  foreign  judgment, 
state  cannot  cut  off,  9-153 

Rule  of  evidence,  clause  is,  9-144 

Separation,  effect  of  decree  of,  9-156 

Service  of  garnishment  process  while 
'  temporarily  within  state,  faith  and 

credit  to  be  given  to  foreign  judg- 
ment commenced  by,  9-150 

Service  of  process,  necessity  of,  to  en- 
title foreign  judgment  to  faith  and 
credit,  9-149 

Service  of  process  while  temporarily 
in  state  as  affecting  faith  and  credit 
to  be  given  foreign  judgment,  9- 
150 

Service  on  foreign  corporation  as  af- 
fecting faith  and  credit  to  be  given 
foreign  judgment,  9-151 

Service  on  one  of  two  defendants  aa 
affecting  faith  and  credit  to  be 
given  foreign  judgment,  9-150 

State  courts,  faith  and  credit  to  be 
given  to  proceedings  of,  by  United 
States  courts,  9-143 

States  may  legislate  on  remedy,  9-152 

Statute  of  limitations,  lex  fori  con- 
trols in  action  on  foreign  judgment, 
9-153 

Stockholder   bound    by    foreign   judg- 
ment against  corporation,  9-147 
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FAITH  AND  CREDIT  —  Cont'd. 
Judicial  proceedings  —  Cont'd. 

Stockholders,  right  to  plead  statute  of 
limitations  to  order  for  assessment 
made  in  another  state,  9-153 
Subject-matter    or    parties,    want    of 
»  jurisdiction  on,  as  defense  to  suit 

on  foreign  judgment,  9-148 
Succession  tax  on  money  indefinitely 
on  deposit  previously  taxed  in  an- 
other state  not  unconstitutional,  9- 
157 
Suit  on  foreign  judgment,  defense  to, 

9-148 
Taxing    succession    on   money   indefi- 
nitely   on    deposit    but    previously 
taxed  in  another  state  not  unconsti- 
tutional, 9-157 
Territorial  courts,  faith  and  credit  to 

be  given  to  proceedings  of,  9-143 
Time  of  accrual  of  right  of  action  on 
foreign  judgment  not  a  federal  ques- 
tion, 9-154 
Two-year  limitation  on  enforcement  of 
right  of  action  on  foreign  judgment, 
validity  of,  9-154 
United  States  courts,  effect  of  proceed- 
ings of,  9-143 
United  States  courts,  faith  and  credit 

to  be  given  by,  9-143 
Violation   of   right,   burden  of  estab- 
lishing, 9-144 
Voluntary   appearance,    foreign   judg- 
ment   rendered    upon,    entitled    to 
faith  and  credit,  9-149 
Waiver  of  protection  of  clause,  when 

defense  on  merits  is  not,  9-143 
Want  of  jurisdiction  of  court  of  an- 
other state  must  be  shown,  9-149 
Want  of  jurisdiction  of  parties  or  sub- 
ject-matter   as    defense   to    suit    on 
foreign  judgment,  9-148 
Wills,  conclusiveness  of   foreign  pro- 
bate of,  fr-155 
Jurisdiction  of  Supreme  Court  of  United 
States  under  faith  and  credit  clause,  9- 
157 
Public  acts  and  records,  faith  and  eredit  to 

be  given  to,  9-142 
Records,  faith  and  credit  to  be  given  to, 

9-142 
State  debt  of  another  state,  taxation  of, 
not  violation  of  faith  and  credit  clause, 
9-142 
Statutes,  extent  to  which  faith  and  credit 
clause  applies  to  construction  of,  9-142 
Supreme  Court  of  United  States,  jurisdic- 
tion under  faith  and  credit  clause,  9-157 
Taxation  of  state  debt  of  another  state,  not 
violation  of  faith  and  credit  clause,  9- 
142 

FALSE  IMPRISONMENT: 

Due-process  clause  violated  by  statute  tak- 
ing away  right  of  action  for,  9-303 

FARM  PRODUCTS: 

State  license  tax  on  sale  of,  see  Commerce, 
Statute  regulating  sale  of,  on  commission, 
constitutional,  9-493 

FEDERALIST : 

Appellate  jurisdiction  of  Supreme  Court, 
9-123 


FEDERALIST  —  Cont'd. 
Appellate  jurisdiction  of   Supreme  Court 

over  state  courts,  9-124. 
Apportionment  of  direct  taxes,  8-304 
Appropriation  for  army  for  more  than  two 

years,  8-645 
As  aid  in  construction  of  Constitution,  8- 

265 
Concurrent   power   of  national   and   state 

governments,  8-362 
Constitutionality    of    statutes,    powers    of 

courts  as  to,  9-62 
Elections,    construction    of    constitutional 

provisions  as  to,  8-321 
General  grant  of  power  to  Congress,  8-675 
General  powers  of  federal  government  as  to 

taxation,  8-358 
Inferior  courts,  purpose  of  creation  of,  9- 

78 
Offense  against  international  law,  8-635 
Opinions  as  to  binding  character  of  onion, 

8-276 
Poll  taxes,  8-350 
Power  of  taxation,  8-848 
President,  powers  as  to,  9-7 
Respective   spheres    of    state   and    federal 

governments,  8-288 
Rules  for  construction  and  interpretation 

of  Constitution,  8-253 
Statement  as  to  boundary  between  national 

and  state  sovereignty,  8-287 
Supremacy  of  federal  statutes  over  state 

enactments,  9-221 
Treason,  effect  of  constitutional  provision 

as  to,  9-134 
Treaties,  abrogation  of,  by  statute,  9-224 
Treaty-making  power,  extent  of,  9-28 

FEES: 
As  to  inspection  fees,  see  Commerce. 

FELLOW  SERVANTS: 

See  Mabteb  and  Servant. 
FELONIES: 

See  Crimes  and  Offenses. 

FENCES: 

Grazing  land,  constitutionality  of  statute 
regulating  fencing  of,  9-533 

Injury  to  stock  from  failure  to  fence,  stat- 
ute regulating,  constitutional,  9-576 

FERRIES : 

Act  of  Congress  licensing  vessels  not  a 
grant  of  ferry  rights,  8-485 

Admiralty  jurisdiction  over  ferryboats  ply- 
ing between  states,  9-99 

Franchise  granted  to,  cannot  be  impaired, 
8-839 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

License  tax  for  operation  of  ferry  not  ton- 
nage, 8-903 

Privilege  tax  on,  by  states,  see  Commerce. 

Regulation  of,  as  affecting  interstate  com- 
merce, see  Commerce. 

State  regulation  of,  8-393,  304 

Taxation  of,  constitutional,  8-758 

Tonnage,  ferry  license  not  a  duty  on,  8-903 

FERTILIZERS : 

Fees  for  inspection  of,  8-897 
License  tax  on  sale  of,  valid,  9-414 
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FERTILIZERS  —  Cont'd. 
Manufacture  of,  statute  regulating,  valid, 

Municipal  regulation  of  manufactures  of 
not  a  denial  of  equal  protection,  9-660 

FIFTEENTH    AMENDMENT: 

Provision  of  first  section  applies  to  state* 
and  not  individuals,  9-630 

Right  of  suffrage  as  affected  by,  see  Suf- 
frage, Right  of. 

Right  of  suffrage,  section  of  Fifteenth 
Amendment  securing,  self-executing,  9- 
636 

FIFTH  AMENDMENT: 

Due  process  of  law  clause  as  affected  by, 

9-427 
Fourteenth  Amendment  as  affecting,  9-398 
Jury  trial,  right  of,  limited  to  subjects  of 

indictment  under  Fifth  Amendment,  9- 

326 
To  be  liberally  construed,  8-266 

FINES,    PENALTIES,    AND    FORFEIT- 
TJRES: 

See  Criminal  Law;  Ex  Post  Facto  Law. 

Collection  of  penalty  by  summary  process 
unconstitutional,   9-536 

Counterfeit  coin,  statute  providing  for  for- 
feiture of,  not  violation  of  due-process 
clause,  9-301 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Equity,  jurisdiction  of  court  of,  to  impose 
penalty,  9-83 

Excessive  fines,  prohibition  against  not  ap- 
plicable to  fine  within  statutory  limita- 
tion, 9-353 

Ex  post  facto  law  as  affecting,  see  Ex  Post 
Facto  Law. 

Faith  and  credit  clause  not  applicable  to 
enforcement  of,  9-143 

Jeopardy  clause,  extent  to  which  applicable, 
see  Jeopardy. 

Jury-trial  provision  applies  to  proceedings 
in  rem  for  forfeiture,  9-340 

Nonpayment  of  taxes,  state  may  impose 
penalties  and  interest  for,  9-613 

Pardoning  power  of  President  as  to,  see 
Pardon. 

Penalty  for  failure  of  member  to  attend 
Congress  in  compliance  with  order,  8- 
325 

Power  of  Congress  to  impose  penalty  for 
default  in  payment  of  direct  tax,  8-305 

Power  of  officers  to  remit  penalties,  8-263 

Proceedings  in  rem  for  forfeiture,  jury-trial 
provision  applies  to,  9-340 

Restitution  of,  after  pardon,   9-22 

Revocation  of  a  penalty  not  unconstitu- 
tional, 8-855 

Self-incriminating  evidence,  constitutional 
provision  against,  applies  to  suits  for 
penalties  and  forfeitures,  9-279 

Summary  process,  collection  of  penalty  by, 
unconstitutional,  9-536 

Vessels,  power  of  Congress  to  seize  and  for- 
feit, 9-253 

Violation  of  revenue  law,  punishment  by 
forfeiture  for  not  unconstitutional,  9- 
140 

FIRE  ARMS: 

State  regulation  of  sale  of,  valid,  9-188 


FIRE  INSURANCE: 

See  Insurance. 

FIRES: 

Attorneys'  fees  in  action  for  damages  caused 
by,  allowance  of,  as  denial  of  equal  pro- 
tection of  laws,  see  Equal  Protection  of    ' 
Law. 

Due  process  of  law  clause  as  affecting  con- 
stitutionality of  statute  regulating  lia- 
bility of  railroad  for,  see  Due  Process 
of  Law. 

Railroads,  statute  regulating  liability  of,  for 
fires,  constitutional,  9-577 

State  regulation  as  to  liability  of  railroad 
for  fires  as  affecting  interstate  commerce, 
see  Commerce. 

FISH  AND  FISHERIES: 

Due  process  of  law  clause,  statute  regulat- 
ing right  to  fish  not  a  violation  of.  9-503 

Equal  protection  of  laws  as  affecting  fish 
laws,  see  Equal  Protection  of  Law. 

Exportation  of,  power  of  state  to  regulate, 
8-513 

Fishing  rights  under  treaty,  state  cannot 
abrogate,  9-228 

Lease  of  oyster  lands,  statute  regulating, 
constitutional,  9-405 

Navigable  waters,  extent  of  state's  power  to 
regulate  fisheries  in,  8-514 

Oyster  lands,  statute  regulating  lease  of, 
constitutional,  9-405 

Oyster  laws,  privileges  and  immunities 
clause  as  affecting  state  regulation  of 
oyster  business,  9-173,  174 

Oysters,  regulation  of  planting  and  taking, 
8-515,  516 

Oyster  vessels,  tax  on,  not  tonnage,  8-904 

Privilege  and  immunities  clause  not  appli- 
cable to  state  statute  regulating  fishing, 
9-173 

Sale  of  certain  fish,  statute  making  unlaw- 
ful not  a  violation  of  due-process  clause, 
9-504 

State  may  protect,  8-503 

State  oyster  laws  not  unconstitutional  in- 
terference with  admiralty  jurisdiction, 
9-100 

Treaty  regulation  of,  9-32 

FLAG: 

Statute  prohibiting  use  of  national  flag  for 
advertising  unconstitutional,  9-410,  494 

FLOUR: 

Sacks  of,  as  original  packages,  8-429 

FOOD: 

Dry  goods  and  drug  stores,  statute  pro- 
hibiting sales  of  provisions  in,  a  viola- 
tion of  due-process  clause,  9-492 

FOOD  PRODUCTS: 

State's  power  to  regulate  importation  of, 
8-392 

FORECLOSURE  SALE: 

See  Mortgages. 

FOREIGN  CORPORATIONS: 

See  Corporations. 

Bond  of  canvasser  for,  as  interstate  com- 
merce, 8-386 

Composition  under  foreign  statute,  effect 
of,  8-592 

Conditions  on  admission  of,  8-522 
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FOREIGN  CORPORATIONS  —  Cont'd. 

Consolidation  under  state  laws,  8-524 

Counterfeiting  notes  of,  as  offense  against 
international  law,  8-636 

Exclusion  by  state,  8-522 

Filing  charter,  power  of  state  to  require, 
8-523 

Insurance  companies,  power  of  state  to 
regulate  admission  of  foreign,  8-524 

Interstate  commerce,  furnishing  and  ad- 
justing milling  machinery  by,  as,  8-384 

Limitation  on  power  of  state  to  exclude,  8- 
523 

Privilege  tax  on,  by  states,  see  Commerce. 

Sale  of  goods  by,  is  interstate  commerce, 
8-384 

State  cannot  interfere  with  property  right 
in  patent,  8-631    x 

State  may  regulate  condition  of  doing  busi- 
ness, 8-554 

State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

FOREIGN  JUDGMENTS:  ' 

Faith  and  credit  clause,  effect  to  be  given 
foreign  judgment  under,  see  Faith  and 
Credit. 

FOREIGN  RELATIONS: 

Powers  of  federal  government  as  to,  8-288 

FOREIGN  SLAVE  TRADE: 

See  Slaves  and  Slavery. 

FOREST    RESERVATIONS: 

Regulations  constituting  destruction  6f 
timber  on,  criminal  offense,  unconstitu- 
tional, 8-291 

FORFEITURE  OF  LAND: 

Statute  providing  for,  unconstitutional,  8- 
735 

FORFEITURES: 

See  Fines  and  Penalties. 

FORGING: 

See  Counterfeiting  and  Forging. 

FORMER  JEOPARDY: 

See  Jeopardy. 

FORNICATION: 

Statute  imposing  heavier  punishment  where 
offense  i»  between  different  races  consti- 
tutional, 9-566 

FORTS: 

See  Public  Property,  Buildings,  and 
Grounds. 

Consent  as  condition  precedent  to  estab- 
lishing. 8-669 

Fortress  Monroe  and  Old  Point  Comfort, 
jurisdiction  of  federal  government  over, 
8-669 

Jurisdiction  of  federal  government  over 
property  occupied  as,  8-4*64 

FOURTEENTH  AMENDMENT: 

Application  not  limited  to  existing  evil,  8* 
270 

Citizenship  as  affected  by,  see  Citizens. 

Fourth  Amendment  as  affected  by,  9-398 

Interpretation  by  reference  to  Fifth 
Amendment,  9—427 

Liberty  secured  by,  9-428 

Not  limited  to  legislation  concerning  en- 
franchised race,  8-254 


FOURTEENTH  AMENDMENT  —  Cont'd. 

Origin  and  adoption  of,  9-384 

Retrospective  operation  of  third  section, 
9-628 

Rights  protected  by  privileges  and  im- 
munities clause,  see  Citizens. 

Thirteenth  Amendment  compared  with,  9- 
633 

To  be  liberally  construed,  8-256 

FRANCHISES: 

Assignment  of  property  and  franchises  as 
affecting  grant  of  exemptions  and  ex- 
clusive privileges,  8-808 

Bridge  companies,  exclusive  privileges 
granted  to,  cannot  be  infringed,  8-836 

Condemnation  of  corporation  franchise  un- 
der power  of  eminent  domain  not  im- 
pairment of  charter  obligation,  8-758 

Construction  of  grant  of  exclusive  privi- 
leges, 8-810 

Dissolution  of  constituent  companies  of 
consolidated  corporations  as  affecting 
grant  of  exclusive  privileges,  8-809 

Doubts  resolved  against  claims  of  exclu- 
sive privileges,  8-811 

Exclusive  privileges,  construction  of  grant 
of,  8-810 

Exclusive  privileges,  dissolution  of  con- 
stituent companies  of  consolidated  cor- 
poration as  affecting  grant  of,  8-809 

Exclusive  privileges,  effect  of  grant  of,  to 
ferry  company,  8-839 

Exclusive  privileges  granted  to  bridge  com- 
panies cannot  be  infringed,  8-836 

Exclusive  privileges  granted  to  railroad 
company,  validity  of  statute  affecting, 
8-813 

Exclusive  privileges,  grant  of,  to  water- 
works company  as  contract,  8-825 

Exclusive  privileges,  privileges  and  im- 
munities clause  a*  affecting,  see  Citi- 
zens. 

Exemptions  and  exclusive  privileges  as  af- 
fected by  assignment  of  property  and 
franchises,  8-808 

Ferry  companies,  exclusive  privileges 
granted  to,  effect  of,  8-839 

Ferry  companies,  franchise  of  a  contract, 
8-839 

Grant  of,  as  exercise  of  power  to  regulate 
commerce,  8-401 

Highways  and  bridges,  grant  of  franchise 
to  construct  in  aid  of  postal  service,  8- 
613 

Implication  of  exclusive  privilege  does  not 
arise  by,  8-811 

Interstate  commerce,  power  to  engage  in, 
not  state  franchise,  8-378 

Lottery  franchise  may  be  repealed,  8-855 

Presumption  in  favor  of  grant  of  exclusive 
privileges  not  allowed,  8-811 

Property,  franchise  as  within  meaning  of 
due-process  clause,  9-457 

Purchase  of  corporate  property  at  fore- 
closure sale  as  passing  title  to  franchise, 
8-809 

Rates  of  ferry  company,  power  of  state  to 
regulate,  8-840 

State  taxation  of,  as  interference  with 
commerce,  see  Commerce. 

Strict  construction  of  grant  of  exclusive 
privileges,  8-811 
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FRANCHISES  —  Confd. 

Succeeding  corporations,  exemption  from 
taxation  does  not  pang  to,  8-808 

Taxation  of  franchise  granted  by  state,  8- 
354 

Tolls,  charter  provisions  of  navigation  com- 
pany as  to,  cannot  be  altered,  8-840 

Turnpike,  franchises  of,  cannot  be  in- 
fringed, 8-834 

Waterworks  companies,  grant  of  exclusive 
privileges  to,  as  contract,  8-825 

Waterworks  companies,  protection  afforded 
to  francnise  of,  8-823 

FRANCHISE   TAX: 

•see  Corporations. 

FRAUD: 

Faith  and  credit  to  be  given  judgment  as 

affected  by  fraud,  9-151 
Public  lands,  fraud  in  title  to,  9-203 

FRAUDULENT    CONVEYANCES: 

Power  of  Congress  to  prohibit,  8-685 
State   statutes   respecting  fraudulent  con- 
veyances, operation  of,  in  federal  courts, 
9-114 

FREEDOM  OF  SPEECH  AND  PRESS: 

Aliens  not  protected  by  provision,  9-244 

Exclusion  from  mail  of  printed  matter,  as 
interference  with,  8-016 

Exclusion  of  improper  mail  matter  not  a 
violation  of  provision,  9-244 

Libels  or  indecent  articles,  provision  does 
not  authorize  publication  of,  9-244 

Lottery  advertisements,  exclusion  from 
mails  of  newspapers  containing,  not  a 
violation  of  provision,  9-244 

President  entitled  to  protection  of  pro- 
vision, 9-244 

Privilege,  freedom  of  speech  as,  9-399 

Prohibition  against  mailing  improper 
paper,  not  a  violation  of  provision,  9-244 

Prohibition  against  soliciting  political  con- 
tributions not  a  violation  of  provision,  9- 
244 

Publication  of  libels  or  indecent  articles 
not  authorized  by  provision,  9-244 

Soliciting  political  contributions,  prohibi- 
tion against,  not  a  violation  of  pro- 
vision, 9-244 

States,  provision  as  to  freedom  of  speech 
and  press  not  a  limitation  on,  9-244 

FREE  ENTRY: 

Right  of,  in  Porto  Rico,  8-280 

FREE  PASS: 

See  Tickets  and  Fabes. 

FREIGHT: 

See  Carriers  of  Freight. 
State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

FUGITIVE: 

Fugitive  "charged  with  crime,"  8-261 

FUGITIVE  SLAVE  LAW: 

Constitutionality  of,  9-190 
FULIi  FAITH  AND  CREDIT: 

See  Faitii  and  Credit. 


GAMBLING: 

Betting  on  contests  ouUide  of  state,  8-519 
Pool  rooms,  transmission  of  telegrams  to, 

may  be  prohibited,  8-618 
Telegrams,  transmission  of  money  by,  may 

be  prohibited,  8-519 
Telegrams,  transmission  of,  to  pool  rooms, 

may  be  prohibited,  8-618 

GAME  AND  GAME  LAWS: 

Due  process  of  law  clause,  statute  prohibit- 
ing sale  of  quail  not  a  violation  of,  9- 
503 

Equal  protection  of  laws  as  affecting,  Bee 
Equal  Protection  of  Law. 

Possession  of  game  in  closed  season,  statute 
making  unlawful  not  a  violation  of  due 
process  clause,  9-503 

Privileges  and  immunities  clause  does  not 
invalidate  state  statute  regulating  tak- 
ing of  game,  9-173 

Shipping  game  out  of  state,  statute  pro- 
hibiting, constitutional,  9-405 

State  regulation  of  possession  of,  8-511 

GAMING: 

Constitutionality  of  statute  prohibiting 
certain  forms  of  gambling,  9-605,  606 

Keeping  faro  bank  and  keeping  disorderly 
house  distinct  offenses,  9-270 

GARNISHMENT: 

Common  carrier  subject  to,  8-466 

Process  against  resident  debtor  of  non- 
resident defendant,  faith  and  credit  to 
be  given  to  proceedings,  9-150 

Service  of  garnishment  process  on  one  tem- 
porarily within  state,  faith  and  credit  to 
be  given  to  judgment  based  on,  9-151 

Statute  changing  remedy  by,  not  unconsti- 
tutional, 8-874 

GAS  COMPANIES: 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Due  Process  of  Law. 

Rates,  statute  regulating,  constitutionality 
of,  9-582 

GAS  WORKS: 

Impairment  of  charter  obligation,  exercise 
of  police  power  over  gas  workB,  not  un- 
constitutional as,  8-755 

G  AUGER: 

See  Commerce. 

Power  of  state  to  appoint  for  port,  8-898 

GENERAL  PARDON: 

See  Pardon. 
GENERAJL  WEIiFARE  CLAUSE: 

Effect  as  limitation  on  taxing  power,  8- 
357 

GIFT: 

Gift  to  department  by  foreign  power  not 
prohibited,  8-712 

Government  institution,  gift  to  not  pro- 
hibited, 8-712 

Officer,  prohibition  against  acceptance  of 
foreign  gift  from  foreign  government  by, 
8-712 


FUTURES: 

See  Sales. 


GOODS  IN  TRANSIT: 

State  taxation  of,  see  Commerce. 
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GOVERNMENT: 

See  Departments. 

As  government  of  states  *in  political  capa- 
city, 8-282 
Boundary  between  national  and  state  sov- 
ereignty, 8-287 
Creation  of,  by  Constitution,  8-288 
Powers  of: 

Acts  in  excess  of  constitutional  author- 
ity ultra  vires,  8-283 
Capacity  to  contract,  8-287 
Citizenship,  admission  of  aliens  to,  8- 

289 
Confined  to  limits  employed  by  Con- 
stitution, 8-282 
Constitution  the  source  of  power,  8- 

281 
Declaration  of  war,  8-289 
Delegated  powers,  8-281 
Discretion  as  to  manner  of  exercise  of, 

8-282 
Discretion  as  to  means  of  execution, 

8-281 
Distribution  among  departments,  8-285 
Enforcement  by  resort  to  courts,  8-283 
Enforcement  of  implied  powers,  8-283 
Enforcement   of   powers   conferred   by 

Constitution,  8-282 
Exclusion  of  state  from  powers  con- 
ferred  on  national  government,  8- 
287 
Foreign  commerce,  power  to  regulate, 

8-289 
Implied  powers,  8-281,  283 
Incidental  and  auxiliary  powers,  8-284 
Insurrection,  suppression  of,  8-289 
Invasion,  power  to  repel,  8-289 
Limitation  of  powers  granted,  8-282 
Limitations     upon     jurisdiction     and 

functions,  8-283 
Limited  to  express  or  implied  powers, 

8-284 
Limited  to  those  enumerated,  9-281 
Manner  of  enforcement,  8-283 
Power  existing  as  an  aid  to  express 

powers,  8-284 
Power  inferred  from  an  aggregate  of 

powers,  8-285 
Powers    limited    to    those    expressly 
granted  or  properly  implied,  8-281 
Powers   not    granted   to,    reserved    to 

states,  8-281,  289 
Preamble  not  source  of,  8-280 
Relation  of  powers  to  each  other,  8- 

281 
Relation  to  foreign  countries,  8-288 
Statute  incidentally  extending  beyond 

limitation,  8-285 
Supremacy  in  exercise  of  constitutional 

powers,  8-282 
To  take  bond,  S-287 
Treaties,   8-289 
Powers  of  general  government  to  provido 

for  defense,  8-277 
Republican    form    of,    guarantee    of,    see 

States. 
Respective  functions  of  state  and  national 

governments,  8-288 
Sovereignty  of,  8-282 
State  governments  not  interfered  with,  by, 

8-288 
Supremacy  of  national  government  within 
its  sphere,  8-282 
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GOVERNMENTAL  AGENCIES: 

Limitation  on  power  of  state  to  regulate 
admission  of  foreign  corporation  acting 
as,  8-523 

GOVERNMENT  PROPERTY: 

See  Public  Pbopebtt,  Buildings,  and 
Giounds. 

GOVERNOR: 

See  States. 

Acceptance  of  resignation  of  representative 
by,  not  essential,  8-309 

Death  penalty,  power  of  governor  to  fix 
time  of  carrying  out,  9-438 

Demand  by  in  extradition  proceedings,  9- 
186 

Executive  commission  to  senator  not  con- 
clusive as  to  election,  8-324 

Legislature  may  determine  conflicting 
claims  to  office  of,  9-215 

Power  of,  to  regulate  election  on  failure  of 
legislature  to  act,  8-318 

Senators,  power  as  to  appointment  of,  8-313 

Suits  against  governor  in  official  capacity, 
9-367 

Time  for  election  to  fill  vacancy  in  House 
of  Representatives  fixed  by,  8-309 

Warrant  of  arrest  in  extradition  proceed- 
ings, power  to  issue,  9-186 

GRAIN: 

Exportation  of,  power  of  state  to  regulate, 
8-612 

GRAIN  ELEVATORS: 

Due  process  of  law  clause  as  affecting  regu- 
lation of,  see  Due  Process  of  Law. 

Rates,  constitutionality  of  statute  regulat- 
ing, 9-583 

GRAND  JURY: 

See  Jumr  awd  Juby  Trial. 

GROSS  RECEIPTS: 

State  tax  on,  see  Commerce. 

GUARDIAN  AND  WARD: 

Appointment  of  guardians  of  minors  having 
living  parents,  statute  providing  for,  con- 
stitutional, 9-404 

Liability  of  father's  estate  when  acting  as 
guardian  of  minor  son,  statute  providing 
for,  not  a  contract,  8-773 

Nonresident  ward,  recovery  by  guardian 
of  property  belonging  to,  9-535 

GUNS: 

Statute  regulating  kinds  of,  which  may  be 
used  in  hunting  not  a  violation  of  due- 
process  clause,  9-503 

HABEAS  CORPUS: 

Appellate  jurisdiction  of  Supreme  Court  in 

eases  of,  9-127 
Arrest  after  suspension  of  writ,  protection 

of  officers  making,  8-693 
Bills  of  appeal,  provision  not  applicable  to, 

8-690 
Commutation  of  death  sentence  to  life  im- 
prisonment as  affecting  writ,  9-20 
Effect   of   proclamation    of   suspension    on 

pending  writ,  8-692 
Enabling  statute,  authority  of  President  to 

suspend  writ  without.  8^-692 
Executive  and  legislative  powers  in  regard 

to,  8-690 
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HABEAS  CORPUS  —  Cont'd. 

Exigency  requiring  suspension,  power  to 
determine,  8-691 

Extent  of  power  of  Supreme  Court  to  issue 
writ  of,  9-123 

Extradition  proceedings,  issue  of  writ  of 
habeas  corpus  in,  9-187 

Illegal  arrest,  suspension  of  writ  as  affect- 
ing right  of  action  for,  8-693 

Implied  power  to  suspend  writ  of,  8-285 

Inferior  courts,  issuance  and  suspension  of 
writ  by,  8-633 

Issuance  of  writ,  effect  of  suspension  on, 
8-693 

Jurisdiction  of  United  States  courts  on  ha- 
beas corpus  to  discharge  person  held  for 
extradition,  9-187 

Martial  law,  proclamation  of,  as  author- 
izing suspension  of  writ  by  President,  8- 
692 

Nature  of  writ,  8-690 

President,  authority  of,  to  suspend  writ 
without  enabling  statute,  8-692 

President,  powers  as  to  suspension  of  writ, 
8-691 

President,  proclamation  of  martial  law  as 
authorizing  suspension  of  writ,  8-692 

Privilege  of  writ,  8-690 

Proclamation  of  suspension  by  President, 
effect  on  pending  writ,  8-692 

Refusal  of  state  court  to  grant  habeas  cor- 
pus, effect  of,  9-451 

Scope  of  power  of  Congress  to  suspend 
writ,  8-693 

State  courts,  suspension  of  writs  issued  by, 
8-694 

Suspension  of  writ,  cases  in  which  allowed, 
8-693 

Suspension  of  writ,  Congress  exclusive 
judge  as  to  exigency  requiring,  8-691 

Suspension  of  writ,  effect  on  issuance,  8- 
693 

Suspension  of  writ  issued  by  state  courts, 
&-694 

Suspension  of  writ,  power  of  Congress  as 
to,  8-691 

Suspension  of  writ,  powers  of  President  as 
to,  8-691 

Suspension  of  writ,  protection  of  officers 
making  arrests  after,  8-693 

Suspension  of  writ,  scope  of  power  of  Con- 
gress, 8-693  * 

Suspension,  writs  to  which  power  of,  ap- 
plies, 8-690 

When  suspension  of  writ  is  authorized,  8- 
693 

HAPPEN: 

Happening  of  vacancies,  8-261 

HARBOR  MASTER: 

Discrimination  in  regulating  fees  of,  valid- 
ity of  statute  providing  for,  9-181 

Fees  for,  as  tonnage,  8-903 

Fees  of  harbor  master,  validity  of  statute 
providing  discrimination  in,  9-181 

State  statute  requiring  fees  for,  valid,  8- 
894 

HARBORS: 

Interstate  commerce  regulations  as  affect- 
ing, sec  Commerce. 

Regulations  of,  as  affecting  interstate  com- 
merce, see  Commerce. 


843 


HARBOR  WARDENS: 

Statute  requiring  payment  of  fees  for, 
valid,  8-894 

HAWAIIAN  ISLANDS: 

Annexation  of,  effect,  8-279 
Applicability  of  tariff  laws  to,  8-279 
Due  process  of  law  clause,  operation  of,  in 
Hawaiian  Islands,  9-290 

HEAD  MONEY: 

See  Aliens. 
HEALTH : 

See  Quarantine. 

HEALTH    LAWS: 

See  Commerce. 

HEARING: 

Due  process  of  law,  hearing  as  element  of, 
see  Due  Process  of  Law. 

HIGHWAYS: 

Grant  of  franchises  to  construct  bridges 
and,  in  aid  of  postal  service,  8-613 
HISTORY: 

As  affecting  construction  of  Constitution, 
8-267 
HOMESTEAD    ASSOCIATIONS: 

Regulation  of  business  of,  constitutional, 
9-607 
HOMICIDE: 

Conviction  of  assault  and  battery  not  bar 
to  indictment  for  murder,  9-270 

Murder  by  foreigner  on  foreign  ship,  juris- 
diction of  federal  courts  as  to,  8-4>35 

Murder  committed  on  vessel  held  by  pirate, 
jurisdiction  of  federal  courts  of,  £-635 

HOSPITALS: 

Prohibition  against  establishment  of,  in 
certain  districts,  constitutional,  9-531 

Prohibition  against  establishment  of,  in 
certain  portion  of  city  not  a  denial  of 
equal  protection  of  laws,  9-549 

HOUSE  OF  REFUGE: 

Establishment  of  house  of  refuge  for  women 
not  a  denial  of  equal  protection  of  laws, 
9-550 
HOUSE  OF  REPRESENTATIVES: 
See  Apportionment. 

Abrogation  of  slavery  as  affecting  appor- 
tionment, 9-625 
Absent  members  may  be  compelled  to  at- 
tend, 8-325 
Apportionment   among   several    states,  8- 

303 
Apportionment  of  members  as  affected  by 

Fourteenth  Amendment,  9-625 
Articles  of  impeachment  preferred  by,  8- 

287 
Commencement  of  term  of  member,  8-335 
Delegates  from  territories: 

From  unorganized  territory,  8-299 

Length  of  term,  8-299 

Origin  of  office,  8-298 

Power  of  Congress  to  abolish  office,  8- 

299 
Right  of  aliens  to  sit  as,  8-299 
Election  of  members: 

Congressional  regulation  of: 

Congress  may  prescribe  time, 
place,  and  manner  of  holding, 
8-318 
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HOUSE       OF       REPRESENTATIVES—       HOUSE       OF       REPRESENTATIVES 


Cont'd. 
Election  of  members  —  Cont'd. 

Congressional   regulation  of  —  Cont'd. 
Election     of     representatives     by 

general  ballot,  8-321 
Power  to  control  limited,  8-320 
Protection  of  elections,  8-319 
Punishment  for  violation  of  duty 

by  state  officers,  8-319 
State  legislation  in  aid  of,  8-318 
Supervisors,    appointment   of,    8- 
319 
Election  does  not  create  membership, 

8-297 
Election    laws    passed    by    territorial 
legislature  illegally  elected  invalid, 
8-317 
Electors,   manner   in  which   qualifica- 
tions ascertained,  8-298 
Electors,  who  are  qualified  as,  8-297 
Joint  authority  of  states  and  Congress, 

8-323 
Jurisdiction    of   election   returns   and 

qualifications,  8-323 
Members  at  large,  8-321 
Minority  cannot  elect,  8-298 
Power  to  go  behind  certificate,  8-324 
Questions  of  law  and  fact,  ascertain- 
ment of  by   House   in  determining 
election  of  members,  8-323 
Right  to  vote  for  derived  from  Con- 
stitution, 8-297 
8tate  constitutional  provisions,  effect 

of,  8-317 
State    council    cannot   decide,    on   tie 

vote,  8-298 
State  laws  regulating,  effect  of: 

As  to  making  returns  in  specified 

place,  8-318 
As  to  time  and  place  of  holding 

election,  8-317 
Division  of  state  into  districts,  8- 

318 
Relation    of    state    and    congres- 
sional power,  8-320 
Time  for  election  to  fill  vacancies  fixed 

by  governor  of  state,  8-309 
To  fill  vacancies,  8-309 
To  serve  special  term,  8-309 
Where  district  is  in  state  of  insurrec- 
tion, 8-298 
Where  one  of  two  candidates  ineligible, 
8-298 
Electors,   manner   in   which   qualifications 

determined,  8-298 
Electors,  qualifications  of,  9-297,  298 
Eligibility  of  members,  persons  engaging  in 

rebellion,  9-627 
Exclusion  of  territorial  delegates,  8-322 
Excuse  for  nonattendance,  8-325 
Fourteenth  Amendment,  effect  of,  on  rule 
of  apportionment  fixed  by  original  Con- 
stitution, 9-625 
Impeachment : 

Power  as  to,  8-310 
Impeachment  of  officers,  8-316 
Indians,  exclusion  of,  in  apportioning  rep- 
resentation, 9-626 
Membership,    election    and    return    do   not 

create.  8-297 
Oath  required  of  members.  9-239 
Officers,  impeachment  of,  8-310 


Cont'd. 
Penalty  for  failure  to  comply  with  ordar 

to  attend,  8-325 
Powers  of: 

Bills  for  raising  revenue:  ' 

Bills  to  which  applicable,  8-337 
Incidental  provision  in  statute  for 
payment  of  dues,  license  fees,  or 
special  taxes,  8-338 
National  currency,  statute  provid- 
ing for,  not  a  bill  for  revenue, 
8-338 
Postage,  statute  increasing  rate  of, 
not  a  bill  for  revenue,  8-338 
Qualifications  of  members: 

"  An  inhabitant  of  that  state,"  8-301 
Change  of,  by  House  not  allowed,  8- 

301 
Citizenship  at  time  of  election,  8-300 
Citizenship,  how  determined,  8-300 
Citizenship,  presumption  in  favor  of, 

8-300 
Constitutional    provisions    as    to,    ex- 
clusive, 8-301 
"Corrupt     Practices    Act"     affecting 
qualifications,    unconstitutional,    8- 
302 
Delegates   from   territories,   power   of 
Congress  to  prescribe  qualifications, 
8-302 
Disqualification  of  member,  resolution 

of  House  as  relieving,  9-628 
Employment  in  government  service  as 
affecting: 
In  District  of  Columbia,  8-301 
In  foreign  country,  8-301 
Exclusive  jurisdiction  of  House  to  de- 
termine, 8-323 
House  cannot  add  to  or  change,  8-301 
Inhabitant  defined,  8-301 
Length  of  residence  immaterial,  8-301 
Naturalized  citizens,  8-300 
Officers  under  Confederate  government, 

eligibility  of,  9-627 
Persons  educated  abroad,  8-300 
Qualification  as  voter  not  essential,  8- 

301 
Resolution  of  House  as  relieving  dis- 
qualifications of  member,  0-628 
State  cannot  add  to,  8-302 
State  defined,  8-301 
Reduction  in  representation,  restriction  of 

suffrage  as  affecting,  9-625 
Resignation,  acceptance  of,  not  necessary, 

8-309 
Resolution  of,  as  relieving  disqualification 

of  representative,  9-628 
Restriction  of  suffrage  as  affecting  reduc- 
tion in  representation,  9-62*5 
Seceded  states,  representation  of,  9-625 
Term,  election  to  fill  special,  8-309 
Term  of  office,  8-297 
HUSBAND  AND  WIFE: 
See  Divorce;  Marriage. 
Legacies  and  distributive  shares,  constitu- 
tionality of  statute  affecting,  as  between 
husband  and  wife.  8-854 
Marriage  not  a  contract,  8-853 
Married  Women's  Property  Act,  constitu- 
tionality of,  8-854 
Witnesses  against  each  other,  competency 
as,  8-737 
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ICE: 

Equal  protection  of  laws,  statute  regulating 
taking  of  ice  from  public  waters,  denial 
of,  9-535,  603 
ILLEGAL  CONTRACTS: 

See  Contracts. 
IMMIGRANTS: 

State  taxation  of,  as  interference  with  com- 
merce, see  Commerce. 
IMMUNITIES: 

See  Citizens. 
IMPAIRMENT     OP    OBLIGATION    OF 
CONTRACT: 

Abatement  of  taxes  for  street  improve- 
ments, ordinance  providing  for,  cannot 
be  repealed,  8-774 

Abatement  of  war  interest,  statute  provid- 
ing for,  valid,  8-851 

Abolition  of  constitutional  office  by  con- 
stitutional conventions,  8-846 

Abolition  of  grade  crossings  not  impair- 
ment of  charter  of  railroads,  8-757 

Abrogation  by  Btatute  with  consent  of  rail- 
road of  contract  with  city  for  paving 
streets  valid,  8-817 

Abrogation  of  municipality,  obligations 
cannot  be  evaded  by,  8-781 

Abuse  of  police  power,  when  prohibition  ap- 
plicable to,  8-753 

Acknowledgment  of  deed,  Act  curing  defects 
in,  valid,  8-867 

Actions,  change  of  limitation  of,  must  be 
reasonable,  8-868 

Actions,  statute  absolutely  barring,  invalid, 
8-868 

Act  of  incorporation,  repeal  of  before  ac- 
ceptance not  unconstitutional,  8-761 

Additional  privileges,  grant  of  to  corpora- 
tion, valid,  8-787 

Addition  to  remedy,  statute  providing  for, 
constitutional,  8-879 

Adjacent  water,  exclusive  right  to  not  ex- 
pressly granted,  not  protected,   8-766 

Administration  of  trusts,  validity  of  stat- 
ute affecting,  8-885 

Administrative  acts  and  judicial  decisions, 
extent  to  which  provision  applies  to,  8- 
864 

Admission  of  attorney  to  practice  not  a  con- 
tract, 8-856 

Adverse  possession  under  unrecorded  deeds, 
recording  act  affecting,  valid,  8-873 

Agent  to  collect  state  claim,  terms  of  em- 
ployment not  protected  by  provision,  8- 
766 

Agreement  between  county  and  corporation 
for  maintenance  of  plank  road  not  pro- 
tected, 8-767 

Alien  creditors,  insolvency  law  affecting 
subsequent  debts  of,  valid,  8-876 

Allowance  of  costs,  regulation  of,  by  stat- 
ute, 8-886 

Amendment  of  franchise  granted  by  city 
under  right  reserved  in  ordinance,  8-817 

Amendment  of  municipal  charter  by  Act 
exempting  city  from  liability  for  acts 
of  officials,  valid,  8-783 

Amendment  of  statute  of  limitation,  effect 
of,  8-868 

Annexation  of  territory,  power  of  legisla- 
ture oo  provide  as  to  obligations  upon,  8- 
781 


IMPAIRMENT     OP    OBLIGATION    OP 
CONTRACT  —  ConVd. 

Annuity  granted  for  life  by  statute,  power 
of  legislature  to  revoke,  8-772 

Annulment  of  deeds  and  decrees,  unconsti- 
tutional, 8-885 

Appointment  of  receiver  as  infringing  right 
of  creditor  against  stockholder,  8-812 

Appointment  of  receiver  of  bank,  statute 
providing  for,  valid,  8-834 

Appointment  of  trustees  under  mortgage, 
statute  changing,  unconstitutional,  8- 
847 

Appointment  to  office  by  state  government 
not  a  contract,  8-845 

Appraisement  laws  a  part  of  existing  con- 
tract, 8-874 

Appropriation  for  internal  improvements, 
when  revocation  of,  valid,  8-772 

Appropriation  of  assets  of  state  bank  as 
school  fund  unauthorized,  8-786 

Appropriation  of  assets  of  state  banks  to 
prejudice  of  state  creditors  unauthor- 
ized, 8-786 

Appropriation  of  taxes  to  meet  state  bonds 
protected,  8-767 

Appropriation  to  reimburse  municipal  ex- 
penditures, invalidity  of  revocation  of, 
8-772 

Arrest  of  nonresident  under  insolvency 
law,  validity  of,  8-877 

Assent,  contracts  protected  by  provision 
must  be  based  on  assent,  8-761 

Assessment  for  construction  of  turnpike,  re- 
peal of  statute  providing  for,  valid,  8- 
835 

Assessment  for  public  improvement  not  a 
contract,  8-867 

Assessment  of  taxes  not  a  contract,  8- 
856 

Assets  of  insolvent  corporation,  diversion 
from  creditors  invalid,  8-791 

Assets  of  state  banks  cannot  be  appropri- 
ated to  prejudice  of  creditors,  8-786 

Assignment  for  benefit  of  creditors  or  con- 
fession of  judgment  by  insolvent,  statute 
prohibiting  not  retroactive,  8-875 

Assignments,  dissolution  of  attachment  by, 
statute  providing  for  valid  as  to  subse- 
quent contracts,   8-876 

Associations  for  banking  purposes,  consti- 
tutionality of  statute  dissolving,  8-833 

Attachment  and  garnishment,  statute  chang- 
ing rule  as  to  enforcement  of  contracts 
by,  not  unconstitutional,  8-884 

Attachments  by  assignment,  dissolution  of, 
by  insolvency  lawB,  unconstitutional,  8- 
874 

Attachments  by  assignment,  dissolution  of, 
by  insolvency  law,  valid  as  affecting  non- 
residents, 8-877 

Attachments  by  assignment,  dissolution  of, 
by  insolvency  law,  valid  as  to  subsequent 
contracts,  8-876 

Attorneys,  admission  to  practice  not  a  con- 
tract, 8-856 

Bail  bond,  substitution  of  surety  in,  not 
impairment  of  contract,  8-857 

Banking  associations,  constitutionality  of 
statute  dissolving,  8-833 

Bank  notes  issued  by  state  bank,  receiv- 
ability  of  in  payment  of  state  debts  can- 
not be  impaired,  8-785 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 
Bank  notes  issued  by  state  bank,  receiv- 
ability  of  in  payment  of  taxes  cannot  be 
destroyed,  8-785 
Bank  notes,  statute  making  equivalent  of 
gold  as  legal  tender,  unconstitutional,  8- 
832 
Banks  and  bank  stock,  effect  of  provision 
upon  taxation  of,  8-757 

Banks'  charter  a  contract,  8-789 

Banks,  state,  contracts  of  protected  by  pro- 
vision, 8-785 

Banks,  state  regulation  of,  as  affected  by 
provision,  8-755 

Banks,  statute  providing  for  appointment 
of  receiver  of,  valid,  8-834 

Banks,  statute  restoring  common-law  rem- 
edy against  after  dissolution,  valid,  8- 
834 

Barring  action  absolutely,  statute  of  limi- 
tations providing  for,  invalid,  8-868 

Betterment  Acts,  validity  of,  8-874 

Board  of  agriculture  of  state,  charter  a 
contract,  8-789 

Board  of  education,  unauthorised  contract 
of  not  protected,  8-760 

Board  of  school  commissioners,  Act  creat- 
ing not  a  contract,  8-785 

Board  of  supervisors,  contracts  of,  within 
protection  of  clause,  8-774 

Bond  given  by  railroad  as  condition  to  use 
of  streets  not  a  contract,  8-817 

Bondholders,  change  of  contract  of,  with- 
out consent  invalid,  8-803 

Bondholders,  impairment  of  remedies  of  not 
allowed  in  absence  of  substantial  equiva- 
lent, 8-778 

Bondholders,  statute  limiting  rate  of  taxa- 
tion an  infringement  of  rights  of,  8-779 

Bond  illegally  issued  not  within  protection 
of  provision,  8-760 

Bond,  injunction  to  restrain  diversion  of 
fund  provided  for  payment  of,  8-780 

Bond,  limitation  on  levy  of  taxes  to  satisfy 
judgment  on,  unconstitutional,  8-779 

Bond  of  liquor  dealer  a  contract,  8-858 

Bonds  and  coupons  of  state,  negotiability 
of,  cannot  be  impaired,  8-768 

Bonds  and  coupons  receivable  for  taxes  pro- 
tected, 8-768 

Bonds  and  mortgages,  statute  making  tax 
on  payable  by  corporation  treasurer, 
valid,  8-757  * 

Bonds,  change  of  place  of  payment,  statute 
providing  forf  invalid,  8-884 

Bonds,  infringement  of  stipulation  as  to 
interest,  invalid,  8-813 

Bonds,  investment  of  funds  collected  to  pay 
interest  on,  valid,  8-779 

Bonds  issued  by  municipality  in  aid  of  rail- 
way, validity  of  cannot  be  impaired,  8- 
821 

Bonds,  liability  of  obligors  on,  cannot  be 
changed,  8-857 

Bonds  of  corporations,  rights  of  holders  of, 
protected,  8-812 

Bonds  of  municipal  corporations,  diversion 
of  revenues  appropriated  for  payment 
of,  unconstitutional,  8-779 

Bonds  of  municipal  corporations,  protec- 
tion of  clause  extended  to,  8-777 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Bonds  of  municipal  corporations,  repeal  of 
subsequent  statute  enlarging  taxing 
power,  valid,  8-779 

Bonds  of  municipal  corporations,  statute 
destroying  security  provided  for,  uncon- 
stitutional, 8-779 

Bonds  of  municipal  corporations,  statute 
requiring  holder  to  furnish  names  of 
prior  holders,  unconstitutional,  8-777 

Bonds  of  private  corporations  contracts, 
8-812 

Bonds  of  state,  agreement  as  to  mode  of 
payment  protected,  8-767 

Bonds  of  state,  diversion  of  fund  pledged 
for  payment  of,  unconstitutional,  8-676 

Bonds  of  state  past  due,  statute  directing 
removal  from  books  of  state,  constitu- 
tional, 8-767 

Bonds  of  state,  statute  changing  mode  of 
determining  validity  of,  constitutional, 
8-767 

Bonds  on  increase  of  capital  stock  cannot 
be  demanded. after  grant  of  charter,  8- 
787 

Bonds  owned  by  nonresidents,  subsequent 
taxation,  unconstitutional,  8-777 

Bonds  owned  by  nonresidents,  tax  on,  in- 
valid, 8-802 

Bonds,  Btatute  authorizing  payment  of 
other  expenses  out  of  revenues,  not  un- 
constitutional, 8-779 

Bonds,  statute  discriminating  against  tax 
levied  to  pay  judgment  on,  unconstitu- 
tional, 8-780 

Bonds,  statute  regulating  mode  of  suing  on, 
valid,  8-886 

Boundaries  of  municipal  corporation, 
change  of  by  legislature  not  infringe- 
ment of  the  provision,  8-783 

Bounty  granted  by  state  not  within  pro- 
tection of  provision,  8-761 

Breach  of  contract  by  municipal  corpora- 
tion not  a  violation  of  provision,  8-863 

Bridge  company,  condemnation  of,  valid,  8- 
759 

Broker's  license  not  a  contract,  8-853 

Buildings,  power  of  state  to  regulate  erec- 
tion of,  8-756 

Burden  of  proof,  statute  changing  rule  as 
to,  unconstitutional,  8-881 

Burden  on  enforcement  of  obligation  pro- 
hibited, 8*861 

Burial  of  dead  bodies,  state  regulation  of, 
not  within  prohibition,  8-756 

California  Water-lot  Act,  repeal  of,  not  un- 
constitutional, 8-773 

Capacity  of  party  to  contract  not  within 
protection  of  provision,  8-760 

Carriage  of  freight,  statute  imposing  pen- 
alty for  violation  to  do  certain  acts  in, 
not  within  prohibition  of  statute,  8- 
754 

Certificates  of  discharge  in  insolvency,  con- 
stitutionality of  statute  affecting  con- 
clusiveness of,  8-882 

Certificates  of  tax  sales,  constitutionality 
of  statute  affecting,  8-856 

Certified  copies  of  deeds,  statute  rendering 
admissible  as  evidence,  constitutional,  8- 
882 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Cession  of  control  of  submerged  and  over- 
flowed lands,  repeal  of  statute  providing 
for,  valid,  8-773 

Change  in  mode  of  acquiring  lien  under 
judgment  not  impairment  of  obligation, 
8-851 

Change  in  remedy  favoring  objecting  party, 
statute  providing  for,  constitutional,  8- 
880 

Change  of  local  government  of  municipal- 
ity, obligations  cannot  be  impaired  by, 
8-780 

Change  of  rate  in  interest  invalid  as  to  ex- 
isting contracts,  8-851 

Change  of  remedy  by  statute  not  violation 
of  prohibition,  8-877 

Change  of  remedy  constitutional  where  sub- 
stantial remedy  left,  8-861 

Change  of  time  for  holding  count  postnon- 
ing  return  of  writs,  statute  providing 
for,  invalid  as  to  existing  contract,  8- 
871 

Charter  granted  by  territorial  govern- 
ment, a  contract,  8-789 

Charter  of  bank  a  contract,  8-789 

Charter  of  corporation  created  before  the 
Revolution,  a  contract,  8-791 

Charter  of  gas  company  not  impaired  by 
taxation  of  company,  8-758 

Charter  of  insurance  company  not  im- 
paired by  statute  requiring  statement  of 
condition,  8-755 

Charter  of  municipal  corporation  granted 
simultaneously  with  that  of  private  cor- 
poration, not  a  contract,  8-782 

Charter  of  public  corporation  as  contract, 
8-781 

Charter  of  public  navigation  corporation  a 
contract,  8-786 

Charter  of  railroad  corporation  is  a  con- 
tract, 8-788 

Charter  of  railroad  corporations,  municipal 
corporations  cannot  impair,  8-789 

Charter  of  railroad  corporations,  statute 
enlarging  time  of  commencing  operation 
under,  valid,  8-789 

Charter  of  railroad  corporations,  taking  of, 
under  right  of  eminent  domain,  valid,  8- 
789 

Charter  of  railroad  impaired  by  abolition 
of  grade  crossings,  8-754 

Charter  of  railroad  not  impaired  by  change 
as  to  requirements  of  crossings,  8-754 

Charter  of  railroad  not  impaired  by  re- 
quirement that  highway  crossings  be 
maintained,  8-754 

Charter  of  religious  corporation  a  con- 
tract, 8-789 

Charter  of  state  agricultural  college  not  a 
contract,  8-786 

Charter  of  state  board  of  agriculture  a  con- 
tract, 8-789 

Charter  provision  of  municipal  corporation 
as  to  street  improvements,  not  a  con- 
tract, 8-782 

Charter,  rights  not  constituting  part  of 
contract  created  by  grant,  not  protected, 
8-787 

Charters  of  corporations; 

Academy  endowed  by  state,  charter  of, 
pot  a  contract,  8-843 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT—  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Acceptance  of  charter  by  corporation 
as  substitute  for  one  surrendered, 
valid,  9-792 

Amendment  accepted  by  corporation, 
valid,  8-791 

Amendment  containing  exemption  as 
contract,  8-800 

Amendment  of  charter,  general  law 
authorizing,  controls  consolidated 
corporation,  8-809 

Amendment  of  charter  invalid  where 
rights  of  third  persons  infringed,  8- 
792 

Amendment  of  charters,  power  of  leg- 
islature as  to,  8-791 

Amendment  of  corporate  charters,  8- 
791 

Amendment  passed  at  same  session  as 
charter  valid,  8-/92 

Articles  of  association,  state  cannot 
impair  contract  of,  by  incorporation, 
8-791 

Assets  of  savings  bank,  statute  provid- 
ing method  for  distribution  of,  among 
depositors,  valid,  8-834 

Assignment  of  property  and  franchises, 
effect  on  exemptions  and  exclusive 
privileges,  8-808 

Assignment  of  property  and  franchises, 
when  exclusive  privileges  pass,  8- 
810 

Bank  charters,  protection  of  clause  ap- 
plies to,  8-789 

Banking  companies,  charters  of,  are 
contracts,  8-831 

Banking  companies,  taxation  of,  in  ex- 
cess of  charter  limit  invalid,  8-831 

Banking  company,  taxation  on  capital 
stock  of,  not  unconstitutional,  8-831 

Bank  notes,  validity  of  statute  regulat- 
ing place  of  payment  of,  8-832 

Banks,  constitutionality  of  statute 
providing  for  resumption  of  specie 
payments  by,  8-833 

Banks,  regulation  of,  not  impairment 
of  charter  obligation,  8-755 

Banks  statute  abrogating  charter  pro- 
vision of  for  transfer  of  evidence 
of  debt,  unconstitutional,  8-832 

Banks,  statute  altering  rule  as  to  pay- 
ment of  debts  due  to,  unconstitu- 
tional, 8-832 

Banks,  statute  authorizing  suits  by  on 
notes,  valid,  8-832 

Banks,  statute  destroying  receivability 
of  notes  of,  for  taxes,  unconstitu- 
tional, 8-833 

Banks,  statute  making  debts  due  to, 
payable  in  bank  bills,  valid,  8-832 

Banks,  validity  of  statute  altering  per- 
sonal liability  of  directors,  8-832 

Bible  society,  exemption  of  property 
of,  valid,  8-802 

Bridge  companies,  grant  of  exclusive 
privilege  to,  8-836 

Bridge  companies,  grant  of  franchise 
to  competing  corporation  not  im- 
pairment of  rights  of,  8-836 

Bridge  companies,  protection  afforded 
to  franchise  of,  8-837 
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Impairment,  ete. 


IMPAIRMENT     OF    OBLIGATION     OF       IMPAIRMENT     OF    OBLIGATION     OF 


CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Bridge  companies,  provision  in  char- 
ter as  to  width  of  draw  cannot  be 
impaired,  8-838 

Bridge  company,  exclusive  franchise 
not  impaired  by  franchise  to  ferry 
company,  8-837 

Building  and  loan  association,  charter 
of,  cannot  be  impaired,  8-840 

Capital  stock  of  banking  company, 
taxation  of,  valid,  8-831 

Capital  stock,  what  included  in  exemp- 
tion of,  from  taxation,  8-803 

Cemetery  association,  charter  of,  can- 
not be  impaired,  8-841 

Change  of  business  as  affecting  exemp- 
tion from  taxation,  8-801 

Charitable  corporation,  exemption  of 
property  of,  valid,  8-802 

Charitable  institution,  charter  a  con- 
tract, 8-841 

Charitable  institution,  constitution  of 
trustees  of,  cannot  be  changed,  8- 
843 

Charter  granted  by  territorial  govern- 
ment protected,  8-789 

Charter  provision  of  fire  insurance 
company  limiting  liability  of  policy 
may  be  abrogated  by  state,  8-830 

Charter  revocable  at  will  of  grantor 
a  quasi  contract,  8-842 

Charters  of  banking  companies  are 
contracts,  8-831 

Child  labor,  prohibition  against  em- 
ployment of,  constitutional,  8-750 

Competing  ferry  franchise,  power  of 
state  to  grant,  8-839 

Competing  franchise,  grant  of  exclu- 
sive privilege  to  bridge  company  can- 
not be  impaired  by,  8-836 

Competing  franchise,  grant  of,  when 
not  invalid,  8-836 

Competing  franchise,  when  grant  of, 
valid,  8-834 

Competition  by  city  as  impairment  of 
exclusive  grant  to  waterworks  com- 
pany, 8-826 

Condemnation  of  rights  and  franchises 
under  power  of  eminent  domain  con- 
stitutional, 8-758 

Conditional  exemption  from  taxation, 
validity  of,  8-801 

Conditions  in  insurance  policy,  state 
may  regulate  form  in  which  printed, 
8-830 

Consideration  for  exemption  from 
taxation,  8-801 

Consolidated  corporation  subject  to 
general  law  authorizing  amendment 
of  charter,  8-809 

Consolidation  of  corporations,  effect  of 
exemption  contained  in  charter,  8- 
808 

Continued  operation  of  railroad  suffi- 
cient consideration  for  franchise  to 
prevent  impairment.  8-762 

Contracts  between  waterworks  compa- 
nies and  consumer,  municipal  rate 
regulation  affecting,  not  invalid,  8- 
827 

Contractual  nature,  &-7WI 
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CONTRACT  —  Cont'd . 
Charters  of  corporations  —  Cont'd. 

Conveyance  of  franchise  does  not  affect 
exemption  from  taxation,  8-809 

Corporate  successor,  rights  as  to  ex- 
emption of,  contained  in  original 
charter,  8-800 

Corporation  charter  a  contract,  8-786, 
792 

Corporation  may  validate  amendment 
of  charter  by  acceptance,  8-791 

Corporations,  power  of  state  to  amend 
charters  of,  8-791 

Directors,  validity  of  statute  altering 
personal  liability  of,  8-832   - 

Dissolution  of  corporation  not  impair- 
ment of,  8-790 

Distribution  of  proceeds  of  insolvent 
insurance  companies,  power  of  state 
to  regulate,  8-831 

Distribution  of  savings  bank  assets 
among  depositors,  statute  providing 
method  for,  valid,  8-834 

Drawbridge  companies,  charter  provi- 
sion as  to  width  of  draw  cannot  be 
impaired,  8-838 

Educational  corporation,  charter  pro- 
vision against  sectarian  control  can- 
not be  infringed,  8-843 

Educational  corporation  endowed  by 
state,  charter  of,  not  a  contract,  8- 
843 

Educational  corporation,  grant  of  land 
to,  cannot  be  impaired,  8-844 

Educational  corporation,  manner  pro- 
vided by  charter  for  election  of  trus- 
tees cannot  be  changed,  8-843 

Educational  corporation,  property  do- 
nated by  state  to,  cannot  be  taken 
from,  8-843 

Educational  corporation,  removal  to 
another  place  not  impairment  of  con- 
tract of  stockholders,  8-844 

Educational  corporation,  sale  of  prop- 
erty of,  unconstitutional,  8-844 

Educational  corporation,  statutory  pro- 
hibition against  sale  of  intoxicating 
liquors  near,  not  a  contract,  8-844 

Educational  corporation,  transfer  of 
governing  power  in  contravention  of 
charter  of,  unconstitutional,  8-842 

Educational  institution,  charter  a  con- 
tract. 8-841.  842 

Educational  institution,  charter  revoca- 
ble at  will  of  grantor  a  quasi  con- 
tract, 8-842 

Effect  of  failure  to  accept  charter 
granting  exemption,  8-801 

Election  of  trustees,  mode  provided  by 
charter  cannot  be  changed,  8-843 

Eleemosynary  institution,  charter  a 
contract,  8-841 

Exclusive  franchise  granted  lighting 
companies  cannot  be  impaired,  8- 
828 

Exclusive  franchise,  grant  to  turnpike 
company  protected,  8-834 

Exclusive  privileges  fmsincr  by  impli- 
cation not  protected.  8-810' 

Exclusive  privileges.  pflV»H  of  issipn- 
ment  of  propertv  nn  1  fri*?  eh^es  on, 
8-808 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Exclusive  privileges  granted  to  bridge 
company  cannot  be  impaired,  8- 
836 

Exclusive  privileges  granted  to  naviga- 
tion company  cannot  be  impaired,  8- 
840 

Exclusive  privileges  granted  to  water- 
works companies  protected,  8-824 

Exclusive  privileges,  grant  of,  not  im- 
plied, 8-810 

Exclusive  privileges,  grant  of,  to  ferry 
not  implied,  8-839 

Exclusive  privileges  in  original  char- 
ter do  not  pass  at  foreclosure  sale, 
8-809 

Exclusive  privileges,  intention  to  grant 
not  inferred,  8-810 

Exclusive  privileges  of  ferry  company 
not  impaired  by  erection  of  compet- 
ing toll  bridge,  8-840 

Exclusive  privileges  to  maintain  ferry 
gratuitously  granted  by  supplemental 
Act  revocable,  8-839 

Exclusive  privileges  to  waterworks 
company,  competition  by  city  as  im- 
pairment of,  8-820 

Exclusive  privileges  to  waterworks 
companies,  when  not  protected,  8- 
825 

Exclusive  privileges  to  waterworks 
companies,  when  revocation  war- 
ranted, 8-825 

Exemption  contained  in  amendment  a 
contract,  8-800 

Exemption  contained  in  original  char- 
ter does  not  pass  at  foreclosure  sale, 
8-808 

Exemption  contained  in  original  char- 
ter does  not  pass  to  succeeding  cor- 
poration, 8-808 

Exemption  from  forfeiture  of  charter, 
statute  cannot  impair  contract  for, 
8-833 

Exemption  from,  or  limitation  of,  taxa- 
tion as  contract,  8-799 

Exemption  from  taxation  as  affected 
by  consolidation  of  corporations,  8- 
808 

Exemption  from  taxation,  change  of 
mode  of  taxation  as  impairment  of, 
8-804 

Exemption  from  taxation,  considera- 
tion for,  8-801 

Exemption  from  taxation  does  not  pass 
at  sale  to  enforce  statutory  lien,  8- 
809 

Exemption  from  taxation,  effect  of 
change  of  business  on,  8-801 

Exemption  from  taxation,  effect  of  ex- 
tension of  charter  on  provision  for, 
8-800 

Exemption  from  taxation,  effect  of  fail- 
ure to  accept  charter  granting,  8- 
801 

Exemption  from  taxation,  effect  of 
lease  of  property  by  corporation  en- 
titled to,  8-802 

Exemption  from  taxation,  effect  of 
sale  of  charter  under  foreclosure  on, 
8-801 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Exemption  from  taxation,  effect  of 
surrender  of  privilege,  8-808 

Exemption  from  taxation,  express 
grant  of,  essential,  8-810 

Exemption  from  taxation  not  conveyed 
by  conveyance  of  franchises,  8-809 

Exemption  from  taxation  not  implied, 
8-810 

Exemption  from  taxation  on  condition, 
validity  of,  8-801 

Exemption  from  taxation,  particular 
provisions  for,  constituting  con- 
tracts, 8-805 

Exemption  from  taxation,  particular 
provisions  for,  not  constituting  con- 
tracts, 8-806 

Exemption  from  taxation,  property  in- 
cluded under,  8-802 

Exemption  from  taxation.,  property  not 
used  for  corporate  purposes  not  in- 
cluded under,  8-803 

Exemption  from  taxation,  rights  of 
succeeding  corporation  as  to,  8-800 

Exemption  from  taxation,  stockhold- 
ers' consent  to  destruction  of,  essen- 
tial, 8-801 

Exemption  from  taxation  under  fore- 
closure of  special  assessments,  8-801 

Exemption  of  capital  stock,  what  in- 
cluded in,  8-803 

Exemption  of  property  of  Bible  society 
valid,  8-802 

Exemption  of  property  of  charitable 
corporation  valid,  8-802 

Exemption  of  railroad  from  taxation, 
property  included  under,  8-803 

Exemption  of  shares  of  stock,  what  in- 
cluded in,  8-804 

Exemptions  and  exclusive  privileges  do 
not  pass  to  successor  corporation,  8- 
809 

Express  grant  of  exclusive  privileges 
necessary,   8-810 

Extension  of  charter,  effect  on  provi- 
sion for  exemption  from  taxation, 
8-800 

Failure  to  accept  charter  granting  ex- 
emption, effect  of,  8-801 

Ferry  company,  exclusive  franchise  of, 
not  violated  by  erection  of  compet- 
ing bridge,  8-840 

Ferry  company,  franchise  of  a  con- 
tract, 8-839 

Ferry  company,  grant  by  supplemental 
Act  of  exclusive  privilege  to  main- 
tain, revocable,  8-839 

Ferry  company,  grant  of  exclusive 
privilege  to,  not  implied,  8-839 

Ferry  company,  revocation  of  license 
to  operate,  8-839 

Ferry  company,  state  may  regulate 
rates  of,  8-840 

Ferry  franchise,  grant  of,  not  an  im- 
pairment of  exclusive  privilege  of 
bridge  company,  8-837 

Ferry  franchise  protected  by  clause, 
8-789 

Fertilizer  company,  ordinance  may  re- 
voke authority  granted  to,  8-858 
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Impairment,  etc. 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Confd. 

Fire  insurance,  charter  provision  lim- 
iting liability  on  policy  may  be 
abrogated  by  state,  &-830 

Fire  insurance,  power  of  state  to  regu- 
late form  of  policy  issued  by  for- 
eign corporations,  8-830 

Foreclosure  sale,  purchaser  at,  does 
not  acquire  exemption  contained  in 
original  cl*art$r,  8-808,  809 

Foreign  corporations,  power  of  state 
to  regulate  insurance  policy  issued 
by,  8-830 

Forfeiture  of  charters,  statute  cannot 
impair  contract  for  exemption  from, 
8-833 

Forfeiture  of  charters,  statute  regu- 
lating procedure  for,  valid,  8-833 

Franchise  granted  by  state  inferior 
court,  a  contract,  8-787 

Franchise  of  corporations  as  contracts, 
8-787 

Franchise  of  corporations,  condemna- 
tion of,  under  power  of  eminent  do- 
main not  impairment  of  charter  ob- 
ligation, 8-758 

Franchise  of  ferry  company  a  con- 
tract, 8-839 

Franchise  of  waterworks  companies 
protected  by  provision,  8-823 

Gas  company,  taxation  of  property  of, 
not  impairment  of  charter  obliga- 
tion, 8-758 

Governing  power  of  educational  cor- 
poration cannot  be  transferred  in 
contravention  of  charter,  8-842 

Incorporation,  state  cannot  impair 
contract  of  articles  of  association 
by.  8-791 

Insolvent  insurance  companies,  state 
regulation  of,  8-830 

Insolvent  insurance  companies,  state 
regulation  of  distribution  of  pro 
ceeds,  8-831 

Inspector  of  turnpike,  power  of  state 
to  appoint,  8-835 

Insurance  companies,  charter  provision 
as  to  place  for  bringing  suit  against, 
may  be  abrogated,  8-831 

Insurance  companies,  governmental 
regulation  of,  constitutional,  8-755 

Insurance  companies,  state  may  abro- 
gate limitations  of  liability  provided 
by  charter  on  policy,  8-830 

Insurance  companies,  state  may  regu- 
late remedies  against,  8-830 

Insurance  companies,  state  may  re- 
quire notice  from,  to  policy  holder 
to  renew,  8-830 

Insurance  companies,  state  regulation 
of,  8-829 

Insurance  companies,  state  regulation 
of  distribution  of  proceeds  of  insol- 
vent, 8-831 

Insurance  policy,  state  cannot  abrogate 
suicide  clause  in,  8-830 

Insurance  policy,  Btate  may  regulate 
typographical  form  of,  8-830 

Insurance,  power  of  state  to  regulate 
policv  issued  by  foreign  corporation, 
8-830 
9F.S.  A.— 64 


IMPAIRMENT     OF    OBLIGATION     OP 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Intention  to  exempt  from  taxation  not 
inferred,  8-810 

Lease  of  property  exempt  from  taxa- 
tion to  another  corporation,  effect 
of,  8-802 

legislative  control  of  insurance  com- 
panies, 8-829 

License  to  operate  ferry  revocable,  8- 
839 

Lighting  companies,  charter  as  a  con- 
tract, 8-827 

Lighting  companies,  erection  of  plant 
by  city  as  impairment  of  franchise 
of,  8-828 

Lighting  companies,  exclusive  fran- 
chise of,  cannot  be  impaired,  8-828 

Lighting  plant,  erection  of  by  city  as 
impairment  of  lighting  company's 
franchise,  8-828 

Limitation  of  liability  on  policy  in 
charter  of  fire  insurance  company, 
power  of  s£ate  to  abrogate,  8-830 

Limitation  on  power  of  city  to  reduce 
water  rates,  8-827 

Manufacture  of  fertilizers,  municipal 
corporation  may  regulate,  8-858 

Medical  society,  charter  of  a  contract, 
8-842 

Members  of  building  and  loan  associa- 
tion, charter  rights  of,  cannot  be  im- 
paired, 8-840 

Mode  of  taxation,  change  in,  as  im- 
pairment of  exemption,  8-804 

Municipal  corporations  cannot  ab- 
rogate franchise  granted  to  water- 
works companies,  8-823 

Municipal  corporations,  grant  of  land 
by,  to  educational  corporation  can- 
not be  impaired,  8-844 

Municipal  corporations,  validity  of 
purchase  of  waterworks  by,  8-824 

Navigation  company,  exclusive  privi- 
lege granted  to,  cannot  be  impaired, 
8-840 

Notes,  statute  authorizing  bank  to 
bring  suit  on,  valid,  8-832 

Object  for  which  corporation  created 
to  be  considered  in  determining 
question  of  infringement,  8-762 

Organization  under  general  law  does 
not  affect  inviolability  of  charter, 
8-789 

Particular  provisions  for  exemption 
from  taxation  constituting  con- 
tracts, 8-805 

Particular  provisions  for  exemption 
from  taxation  not  constituting  con- 
tracts, 8-806 

Payment  of  debts  due  to  bank  in  bank 
bills,  statute  providing  for,  consti- 
tutional, 8-832  , 

Payment  of  debts  due  to  banks,  stat- 
ute altering  rule  as  to,  unconstitu- 
tional, 8-832 

Payment  of  price  charged  for  grant- 
ing franchises  and  consideration  for 
exemption,  8-801 

Penalty  provided  for  failure  of  turn- 
pike companies  to  keep  road  in  re- 
pair cannot  be  increased,  8-835 
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IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Policy   holder,  power  of  state  to  re- 
quire renewal  notice  from  insurance 
company  to,  8-830 
Power  of  state  to  amend,  8-791 
Proceedings   for  violation  of  charter, 
statute     regulating,    constitutional, 
8-333 
Prohibition  against  sale  of  intoxicat- 
ing liquors  near  educational  institu- 
tion not  a  contract,  8-844 
Property    included    under    exemption 

from  taxation,  8-802 
Property  not  used  for  corporate  pur- 
poses not  included  in  exemption,  8- 
'      803 
Public  educational  institution,  charter 

of,  not  a  contract,  8-841,  842 
Public  lands,  grant  of,  to  educational 
institutions  cannot  be  impaired,  8- 
844 
'Public    policy,    effect    of    exemption 

founded  on  motives  of,  8-801 
Public  purpose  to  be  attained  by  char- 
itable corporation  special  considera- 
tion, 8-801 
Purchase   of    franchises    under     fore- 
closure,   effect    on   exemption    from 
taxation  in  charter,  8-808 
Purchase  of  waterworks  by  municipal 

corporation,  validity  of,  8-824 
Railroad  companies: 

Bridges,  grant  of  permit  to  erect 

cannot  be  impaired,  8-822 
Charters  subject  to  operation  of 

general  laws,  8-814 
Competing    or    connecting    road, 
statute  cannot  authorize  use  of 
tracks  by,  8-815 
Competing  road,  authority  to  con- 
struct, valid,  8-814 
Constitutional     power     to     alter 

rates,  8-820 
Construction   of   competing   road, 
validity  of  statute  authorizing, 
8-814 
Crossings,  validity  of  statute  re- 
quiring erection  of,  8-815 
Discrimination,  effect  of  provision 

in  charter  against,  8-820 
Establishment    of    railroad    com- 
missions,   validity    of    statute 
providing  for,  8-822 
Exclusive  privileges,  implied  grant 

of,  not  protected,  8-813 
Exclusive    vested    privileges    pro- 
tected, 8-814 
Exemption      from      consequential 
damages,  validity  of  statute  re- 
moving, 8-815 
Farm  crossings,  statute  requiring 
erection  of,  unconstitutional,  8- 
815 
Fencing  right  of  way,  statute  re- 
quiring, invalid,  8-815 
Franchise  granted  to  railroad  com- 
pany by  municipal  corporation, 
protected.  8-814 
General  laws  as  affecting.  8-814 
Grant  of  exclusive  privileges  not 
implied,  8-813 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Confd. 
Railroad  companies  —  cont'd. 

Grant  of  public  land  to  railroad 

cannot  be  impaired,  8-822 
Interchange  of  traffic,  statute  re- 
quiring, valid,  8-815 
Location  of  station,  statute  chang- 
ing, valid,  8-822 
Mileage  books,  power  of  state  to 

require  issuance  of,  8-820 
Municipal  and  state  regulation  of 

rates,  8-818 
Ordinance  fixing  rates  as  contract, 

8-820 
Ordinance    granting    franchise,   a 

contract,  8-814 
Permit  for  erection  of  bridge  can- 
not be  impaired,  8-823 
Public  land,  grant  of,  to  railroad 

cannot  be  impaired,  8-822 
Railroad    commissions,    power   of 

state  to  establish,  8-822 
Rates,  charter  provision  as  to,  can- 
not be  altered,  8-820 
Rates,    constitutional    power    to 

alter,  8-820 
Rates,  effect  on  power  to  fix,  of 
provision  in  charter  against  dis- 
crimination as  to  another  road, 
&-820 
Rates,  state  and  municipal  regu- 
lation of,  8-818 
Rates,  when  grant  of  power  to  fix 

revocable,  8-819 
Reasonableness  of  rates  as  affect- 
ing power  of  state  to   fix,   8- 
820 
Regulation  of   rates,   impairment 
of  contract  authorizing  railroad 
fixed,  8-819 
Revocability  of  grant  of  power  to 

fix  rates,  8-819 
Right  of  way,  statute  cannot  re- 
quire fencing  of,  8-815 
Stations,    statute    changing   loca- 
tion of,  valid,  8-822 
Traffic    interchange,    statute    re- 
quiring, valid,  8-815 
Use   of  tracks   by   connecting  or 
competing  road,  statute  cannot 
authorize,  8-815 
Vested    exclusive    privileges    pro- 
tected, 8-814 
Railroad  corporations,  charters  of,  con- 
tracts, 8-788 
Railroad  property  included  under  ex- 
emption from  taxation,  8-803 
Rates   of   ferry   companies,    power  of 

state  to  regulate,  8-840 
Rates  of  toll  of  turnpike  companies, 

power  of  state  to  regulate,  8-834 
Rates  of  water  companies,  limitation 

on  power  of  city  to  reduce,  8-827 
Rates  of  water  companies,  regulations 

of,  not  unconstitutional,  8-826 
Reasonable    regulations    not    an    im- 
pairment of  contract  obligation,  8- 
790 
.Regulation  of  rates  by  municipal  ordi- 
nance not  invalid,  though  consumers' 
contracts  affected,  8-827 
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Impairment,  ete. 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Regulation  of  water  rates  fixed  by  ir- 
revocable contract,  unconstitutional, 
8-827 
Regulation  of  water  rates  not  uncon- 
stitutional, 8-826 
Religious    corporations,    charters    of, 

protected,  8-789 
Religious   society,   vested   right  of  in 
trust  fund   cannot  be  impaired,  8- 
845 
Remedies  against  insurance  companies, 

power  of  state  to  regulate,  8-830 
Remedies    of    state    against    turnpike 
company,     statute     providing     for 
change  in,  constitutional,  8-836 
Removal  of  educational  corporation  to 
another    place    not    impairment    of 
stockholder's  contract,  8-844 
Reserved  power  to  amend  or  repeal: 
Amendment  affecting  operation  of 

connecting  ferry,  valid,  8-795 
Amendment  authorizing  reduction 

of  capital,  valid,  8-794 
Amendment  authorizing  subscrip- 
tion of  stock  of  another  rail- 
road, valid,  8-795 
Amendment    imposing   assessment 
for  support  of  railroad  commis- 
sion, valid,  8-795 
Amendment   of   charter    affecting 
liability  of  stockholders,  valid, 
8-794 
Amendment    of    charter    affecting 
location  of  railroad  route  valid 
where  power  to  amend  reserved, 
8-794 
Amendment    of    charter    affecting 
mode  of  voting  by  stockholders 
valid  where  power  reserved,  8- 
794 
Amendment  of  charter  by  consti- 
tutional convention,  8-793 
Amendment  of  charter  of  railroad 
company  as  to  erection  of  sta- 
tions   valid,    where    power    to 
grant  reserved,  8-794 
Amendment  of  charter,  regulation 
of  payment  of  employees,  valid, 
8-794 
Amendment  of  charter   requiring 
street   railroads    to   pave   tract 
valid  where  power  to  amend  re- 
served, 8-794 
Amendment  or  repeal  of  charter 
privilege     purchased     at     fore- 
closure sale,  8-794 
Amendment  or  repeal  of  charters, 

by  whom  exercised,  8-793 
Amendment  or  repeal  of  charters, 
consent     not     essential     where 
f  power  is  reserved,  8-793 

Amendment  or  repeal  of  charters, 
effect  of  power  reserved  by 
state,  8-792 
Amendment  or  repeal  of  charters, 
to  what  provisions  applicable, 
8-793 
Amendment  or  repeal,  power  re- 
served does  not  authorizo  sub- 
stitution of  new  charter,  8-793 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Reserved  power  to  amend  or  repeal  — 
Cont'd. 

Amendment  or  repeal  power  re- 
served, limitation  on  exercise 
of  power,  8-793 

Amendment  permitting  another 
railroad  to  use  same  street  valid 
where  power  to  amend  reserved, 
8-795  , 

Amendment  regulating  rights  of 
waterworks  company,  .valid,  8- 
795 

Assessments  upon  premium  notes 
due  insolvent  insurance  com- 
pany, amendment  regulating, 
valid,  8-795 

Authority  of  legislature,  8-792 

Bondholders  of  corporate  funds, 
validity  of  legislation  affecting, 
8-799* 

Capital,  charter  amendment  au- 
thorizing reduction  of,  valid,  8- 
794 

Charter  amendment  affecting  stock- 
holders' liability,  valid,  8-794 

Charter  amendment  by  constitu- 
tional convention,  8-793 

Charter  amendment  or  repeal,  con- 
sent not  essential  where  power 
reserved,  8-793 

Charter  cannot  be  replaced  by  new 
charter  under  power  to  amend 
or  repeal,  8-793 

Charter  exemption  from  taxation, 
power  of  legislature  to  with- 
draw, 8-794 

Charter  privilege  purchased  at 
foreclosure  sale,  power  of  legis- 
lature to  amend  or  repeal,  8- 
794 

Charter  provisions,  effect  of  re- 
servation of  power  in,  8-798 

Charter  provisions  regulating  pay- 
ment of  employees  may  be 
amended,  8-794 

Charter  provisions  to  which  right 
of  amendment  or  repeal  applies, 
8-793 

Charters,  by  whom  right  of  amend- 
ment or  repeal  exercised,  8-793 

Charters,  effect  of  reservation  of 
power  to  amend  or  repeal,  8- 
792 

Colleges,  amendments  of  charters 
of,  valid,  8-795 

Conditional  right  to  repeal,  re- 
servation in  charter,  8-798 

Consent  not  essential  to  amend- 
ment or  repeal  of- charter  where 
powers  reserved,  8-793 

Constitutional  authority  to  amend 
charters,    effort    of.    8-795 

Constitutional  convention,  power 
to  amend  charter,  8-793 

Construction,  power  reserved  not 
destroyed  bv,  8-797 

Educational  institutions,  amend- 
ment of  charter  of,  vnlil,  8-795 

Effect  of  constitutional    provision 
reserving  power.  8-796 
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IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Reserved  power  to  amend  or  repeal  — 
Cont'd. 

Effect  of  reservation  of  power  in 
charter  provision,  8-798 

Executed  contracts  cannot  be  af- 
fected under,  8-798 

Exemption  from  taxation  con- 
tained in  charter,  power  of  leg- 
islature to  withdraw,  8-794 

Exemption  from  taxation  secured 
by  express  contract,  irrepeal- 
ability  under,  8-797 

External  business  of  corporation, 
power  not  limited  to,  8-797 

Forfeiture  of  charter  for  failure 
to  report,  statute  providing  for, 
valid,  8-797 

General  statute  reserving  power, 
effect  of,  8-796 

Impairment  of  vested  rights  not 
allowed,  8-798 

Insurance  companies,  amendments 
regulating  assessments  on  pre- 
mium notes  due,  valid,  8-795 

Irrepealable  charters,  power  of 
legislature  to  grant,  8-792 

Limitation  on  exercise  of  reserved 
power  to  amend  or  repeal,  8- 
793 

Master  and  servant,  charter  pro- 
vision regulating  dealings  be- 
tween, may  be  amended,  8-794 

Notice  of  power,  persons  affected 
with,  8-798 

Persons  contracting  with  corpora- 
tions affected  with  notice  of 
power,  8-798 

Power  not  limited  to  external 
business  of  corporation,  8-797 

Provisions  of  particular  statutes 
construed,  8-797 

Railroad  charter,  amendment  of 
ferry  franchise  contained  in, 
valid,  8-795 

Railroad  charter,  amendment  of, 
imposing  assessment  for  sup- 
port of  railroad  commission, 
valid,  8-795 

Railroad  companies,  amendment 
of  charters  affecting  location  of 
route  valid  where  power  to 
amend  reserved,  8-794 

Railroad  companies,  amendment 
of  charters  affecting  erection  of 
stations  by,  valid  where  power 
to  grant  is  reserved,  8-794 

Reduction  of  capital  may  be  au- 
thorized, 8-794 

Repeal  of  charters  where  right  re- 
served by  state,  8-792 

Reservation  in  general  statute  of 
same  effect  as  reservation  in 
charter,  8-797 

Reservation  of  power  contained 
in  Constitution,  8-795' 

Reservation  of  power  contained  in, 
general  statute,  effect  of,  8- 
790 

Reservation  of  power  in  charter 
provision,  8-798 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd, 
Charters  of  corporations  —  Cont'd. 

Reserved  power  to  amend  or  repeal  — 

Cont'd. 

Reservation   of   power   in   statute 

not  essential  when  granted  by 

Constitution,  8-796 

Reserved  power  to  amend  or  repeal 

charters,  8-792 
Revocation    of    special    privileges 
under   reserved   power  in  char- 
ter, 8-798  v 
Rights    of    waterworks   company, 
amendment     regulating,     valid, 
8-795 
Securities  of  corporations,  valid- 
ity of   legislation  affecting,  8- 
799 
Special  privileges  may  be  revoked 
under   reserved  power  in  char- 
ter, 8-798 
Statutes,   provisions   of,   in    par- 
ticular cases  construed,  8-797 
Stockholders,  amendment  of  char- 
ter affecting  mode  of  voting  by, 
1    valid  where  power  to  amend  re- 
served, 8-794 
Stockholders'     liability,     charter 
amendment  affecting,  valid,  8- 
794 
Street  railroad  companies,  amend- 
ment of   charter  as  to  paving 
tracks,    valid    where    power   to 
amend  reserved,  8-794 
Subscription  of  stock-  of  another 
corporation,  amendment  author- 
izing, valid,  8-795 
Taxation,  power  of  legislature  to 
withdraw     charter     exemption 
from,  8-794 
Vested  rights  cannot  be  impaired, 

8-798 
Voting    by    stockholders,    amend- 
ment of  charter  affecting  mode 
of,  valid  where  power  to  amend 
reserved,  8-794 
Restrictions  cannot  be  placed- on  right 
of   company   under   charter   to   sell 
property,  8-835 
Revocation     of     exclusive     privileges 
granted  waterworks  companies,  when 
valid,  8-825 
Revocation  of  exclusive  privileges  to 
maintain  ferry  gratuitously  granted 
by  supplemental  Act,  8-839 
Revocation  of  license  to  operate  ferry, 

8-839 
Rights  not  constituting  part  of  con- 
tract of  corporation,  8-787 
Rights  under  charter  protected  against 

impairment,  8-787 
Sale  of  charter  under  foreclosure,  ef- 
fect on  exemption  from  taxation.  S-  t 
801 
Sale  of  intoxicating  liquors  near  edu- 
cational  institution,   statutory  pro- 
hibition against  not  a  contract,  8- 
844 
Sale  of  property  of  educational  insti- 
tution, unconstitutional.  8-844 
Sale  to  enforce  statutory  lien,  exemp- 
tion does  not  pass  at,  8-809 
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IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT—  Cont'd. 
Charters  of  corporations  —  Cont'd. 

Savings  bank,  statute  providing  method 
for  distribution  of  assets  of  among 
depositors,  valid,  8-834 

Sectarian  control,  charter  provision  of 
freedom  from,  cannot  be  violated,  8- 
843 

Special  assessments  not  included  un- 
der exemption  from  taxation,  8-801 

Specie  payments  by  bank,  constitu- 
tionality of  statute  providing  for  re- 
sumption of,  8-833 

State  educational  institution,  charter 
of,  not  a  contract;  8-842 

State  regulation  of  ferry  rates,  8-840 

State  regulation  of  insurance  com- 
panies, 8-829 

State  regulation  of  tolls  fixed  by  char- 
ter of  bridge  company,  unconstitu- 
tional, 8-839 

Stockholders'  consent  not  essential  to 
destruction  of  exemption,  8-801 

Stockholders'  liability,  charter  pro- 
vision as  to,  a  contract,  8-812 

Stockholder's  liability,  constitutional- 
ity of  statute  altering,  8-788 

Stockholders  may  waive  infringement 
of  charter  by  repealing  Act,  8-889 

Stockholders,  rights  under  charter  can- 
not be  impaired,  8-787 

Stock,'  what  included  in  exemption  of, 
8-803 

Succeeding  corporations  cannot  claim 
exemptions  and  exclusive  privileges, 
8-809 

Succeeding  corporations,  rights  as  to 
exemption  from  taxation  contained 
in  original  charter,  8-800 

Succeeding  corporations,  right  to  ex- 
emption in  original  charter  does  not 
pass  to,  8-808 

Suicide  clause  in  insurance  policy, 
state  cannot  abrogate,  8-830 

Suits  against  insurance  company, 
charter,  provision  as  to  place  of 
bringing,  may  be  abrogated,  8-831 

Supplement  to  charter  conferring  new 
right  or  enlarging  old  one  may  be 
revoked,  8-762 

Surrender  of  charter  by  corporation 
and  acceptance  of  substitute,  valid, 

;    8-792 

Surrender  of  privilege  of  exemption 
from  taxation,  8-808 

Taxation,  exemption  from,  not  implied, 
8-810 

Taxation,  exemption  from  or  limita- 
tion of,  as  contract,  8-799 

Taxation  of  banking  company  in  ex- 
cess of  charter  limit,  invalid,  8-831 

Taxation  of  property  of  gas  company 
constitutional,  8-758 

Taxation  on  capital  stock  of  banking 
company    not    unconstitutional,    8- 
#  831 

Taxation  on  corporate  property  and 
franchises,  constitutionality  of,  8- 
757 

Tax-receivability  of  bank  notes,  stat- 
ute cannot  destroy,  8-833 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 
Charters  of  corporations  *—  ConVd. 

Toll  bridge  company,  rate  of  tolls  fixed 
in  charter  of,  cannot  be  impaired, 
8-839 

Toll  rates  of  turnpike  companies, 
power  of  state  to  regulate,  8-834 

Transfer  of  evidence  of  debt  allowed 
by  bank  charter  cannot  be  impaired, 
,8-832 

Trustees  of  charitable  institution, 
change  in  constitution  of,  impair- 
ment of  contract,  8-843 

Turnpike  companies,  charter  of  a  con- 
tract, 8-834 

Turnpike  companies,  charter  provision 
of,  as  to  sale  of  property  cannot  be 
restricted,  8-835 

Turnpike  companies,  grant  of  exclu- 
sive franchise  to,  protected,  8-834 

Turnpike  companies,  penalty  provided 
for  failure  to  keep  road  in  repair 
cannot  be  increased,  8-835 

Turnpike  companies,  power  of  state  to 
regulate  toll  rates,  8-834 

Turnpike  companies,  statute  may  alter 
manner  in  which  state's  rights 
against  enforced,  8-836 

Turnpike  companies,  statute  requiring 
gates  of  to  be  moved,  unconstitu- 
tional, 8-835 

Turnpike  companies,  when  grant  of 
competing  franchise  valid,  8-834 

Turnpike  inspectors,  state  may  ap- 
point, 8-835 

Venue  of  action  against  insurance 
company,  charter  provision  as  to 
may  be  abrogated,  &-831 

Violation  of  charter,  statute  regulat- 
ing proceedings  for,  valid,  8-833 

Void  franchises  not  protected,  8-760 

Waiver  by  stockholder  of  infringement 
of  charter  by  repeal  act,  8-887 

Water  rates,  irrevocable  agreement  not 
to  regulate  cannot  be  impaired,  8- 
827 

Water  rates,  limitations  on  power  of 
municipality  to  reduce,  8-827 

Water  rates,  municipal  ordinance  reg- 
ulating not  invalid  because  affecting 
contracts  of  consumer,  8-827 

Water  rates,  regulations  of,  not  uncon- 
stitutional, 8-826 

Waterworks  companies,  competition  by 
city  as  impairment  of  exclusive 
grant  to,  8-826 

Waterworks  companies,  validity  of 
purchase  of  waterworks  by  munici- 
pality, 8-824 

Waterworks  companies,  when  exclu- 
sive privilege  of,  not  protected,  8- 
825 

Waterworks  companies,  when  revoca- 
tion of  exclusive  privilege  valid,  8- 
825 

Waterworks,  ■  exclusive  privileges 
granted  to,  protected,  8-824 

Waterworks,   franchises   of  cannot  be 
impaired,  8-823 
Charters  of  corporations,  change  in  rule  as 
to  forfeiture  of,  invalid,  8-791 


853 


Volume  IX. 


Impairment,  ft*. 


INDEX  TO  THE 


Impairment,  etc 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Charters  of  corporations,  consideration  for 
contract  created  by  grant  of,  8-787 

Charters  of  corporations,  extent  to  which 
subject  to  state  regulation,  8-780 

Charters  of  corporations,  laws  for  better 
government,  not  infringement  of,  8-790 

Charters  of  corporations,  law  subjecting 
property  to  payment  of  debts  not  in- 
fringement of,  8-790 

Charters  of  corporations  organized  under 
general  laws  are  contracts,  8-789 

Charters  of  corporations,  public  control  of 
franchise  exercised  by,  8-790 

Charters  of  corporations,  repeal  of,  before 
organization,  valid,  8-791 

Charters  of  municipal  corporations,  amend- 
ment of,  by  Act  exempting  city  from 
liability  for  acts  of  officials,  valid,  8- 
783 

Charters  of  municipal  corporations  granted 
by  English  sovereigns,  not  contracts,  8- 
782 

Charters  of  municipal  corporations,  limita- 
tion of  rule  that  they  are  not  contracts, 
8-782 

Charters  of  municipal  corporations,  limita- 
tion on  power  of  legislature  to  abrogate, 
8-783 

Charters  of  municipal  corporations  not 
contracts,  8-782 

Charters  of  private  corporations  are  con- 
tracts, 8-786 

Citizens  of  rebel  states,  legal  contracts  be- 
tween, protected,  8-763 

Claim  against  corporation,  change  as  to 
method  of  enforcement,  valid,  £-775 

Clear  proof  of  impairment  essential,  8- 
866 

Collateral  inheritance  tax,  repeal  of  stat- 
ute as  to,  not  unconstitutional,  8-772 

Collection  of  state  claims,  terms  of  em- 
ployment of  agents  for,  not  protected,  8- 
766 

College  of  agriculture  founded  by  state, 
charter  of,  not  a  contract,  8-786 

Commerce,  regulation  of,  as  affected  by 
prohibition  against  impairment  of  con- 
tracts, 8-751 

Compensation  and  tenure  of  public  officer 
not  a  contract,  8-845 

Compensation  of  public  officer  for  services 
rendered  cannot  be  reduced,  8-846 

Compensation    of    public    officer    may    be 
»      changed,  8-846 

Compromises  with  creditors,  regulation  of 
effect  of,  valid,  8-885 

Conclusiveness  of  certificates  of  discharge 
in  insolvency,  constitutionality  of  stat- 
ute affecting,  8-882 

Conclusiveness  of  tax  deed  as  evidence,  rule 
as  to,  cannot  be  altered,  8-881 

Condemnation  of  exclusive  privileges,  ef- 
fect of  provision  upon,  8-758 

Condemnation  of  purchase  of  real  estate, 
validity  of,  8-759 

Condemnation    proceedings,    protection    «f 

-     clause  not  extended  to,  8-774 
•  Condition    precedent    to    recovery    on    con- 
tract,   statutory   provision    for    Dnyment 
of  taxes  as,  unconstitutional,  8-884 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  ConVd. 

Conditions  attached  to  street  improvements 
cannot  be  annulled,  8-774 

Conditions  imposed  on  foreign  corporation 
as  impairment,  8-866 

Confederate  notes,  protection  accorded  to 
contracts  with  reference  to,  8-859 

Confederate  states,  legal  contracts  between 
citizens  of,  protected,  8-763 

Confession  of  judgment  as  a  contract,  8- 
848 

Confession  of  judgment  or  general  assign- 
ment by  insolvent,  statute  prohibiting, 
not  retroactive,  8-875 

Confirmation  of  proceedings  of  courts,  stat- 
ute providing  for,  valid,  8-883 

Consent  of  bondholders  essential  to  change 
of  contract,  8-813 

Consent  of  railroad  to  abrogate  contract 
with  city  for  paving  streets,  valid,  8- 
817 

Consent  of  state  to  suits,  not  a  contract, 
8-770 

Consideration  and  intent,  constitutionality 
of  statute  allowing  proof  by  parol  evi- 
dence, 8-882 

Consideration,  continued  operation  of  rail- 
road as,  bringing  franchise  within  pro- 
tection of  provision,  8-762 

Consideration,  contracts  to  be  protected  by 
provision  must  be  founded  on,  8-761 

Consideration,  determination  as  to  whether 
contract  based  on,  8-762 

Consideration  for  contract  created  by  grant 
of  corporate  charter,  8-787 

Consideration  necessary  to  bring  contract 
within  protection  of  provision,  8-762 

Consideration,  objects  for  which  corpora- 
tion created  as,  8-762 

Constitutional  exemptions  and  statutory 
privileges  and  exemptions  distinguished, 
8-870 

Constitutional  limitation  upon  municipal 
indebtedness  not  applicable  to  existing 
contracts,  8-774 

Constitutional  offices  may  be  abolished  by 
constitutional   convention,  8-846 

Constitution,  insolvency  law  in  force  at 
time  of  adoption  of,  not  subject  to  pro- 
vision, 8-876 

Constitution  of  state  not  protected  by  pro- 
vision, 8-770 

Construction  of  state  statutes  by  state 
courts  existing  at  time  contract  made 
as  binding  on  federal  court,  8-887 

Construction  of  state  statutes  by  state 
courts,  extent  to  which  followed  in  fed- 
eral courts,  8-887 

Construction  of  state  statutes  by  state 
courts  not  binding  on  federal  courts  in 
determining  question  of  impairment,  8- 
887 

Construction  of  statute  affecting  rights  of 
bondholders,  change  in,  unconstitutional, 
8-778 

Construction  of  statute  by  courts  as  part 
of  contract,  8-865 

Construction  of  statute  of  frauds,  statute 
fixing,  constitutional.  8-882 

Construction  placed  on  law  by  court?  a 
part  of  obligation,  8-861 
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IMPAIRMENT     OF     OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Construction  to  render  clause  inoperative 
not  allowed,  8-750 

Contingent    or    speculative    obligation    not  • 
within  prohibition,  8-860 

Contract  in  violation  of  prohibited  statute 
not  protected,  8-761 

Contract  in  writing,  contradiction  of,  by 
parol  evidence,  statute  changing  rule  as 
to,  constitutional,  8-883 

"  Contract,"  meaning  of  term,  8-761 

Contract  of  record,  fiction  that  judgment 
is,  8-849 

Contract  protected  must  be  valid,  8-760 

Contracts  arising  by  implication  protected, 
8-762 

Contracts  between  citizens  of  a  state,  opera- 
tion of  provision  on,  8-751 

Contracts  between  master  and  servant, 
taxation  affecting  not  within  prohibition, 
8-757 

Contracts  entered  into  under  duress  not 
protected,  8-761 

Contracts,  federal  statute  affecting  remedy 
to  enforce  not  within  prohibition,  8-752 

Contracts  made  on  faith  of  taxation,  pro- 
tected, 8-775 

Contracts  made  pending  approval  of  stat- 
ute, protection  afforded,  8-866 

Contracts  of  states,  provision  applies  to, 
8-763 

Contracts  protected  by  provision  must  be 
founded  on  consideration,  8-761 

Contracts  to  which  provision  extended,  na- 
ture of,  8-760 

Contracts  with  government  departments, 
prohibition  not  applicable  to,  8-753 

Contract  to  render  service  to  state  at  speci- 
fied time  cannot  be  impaired,  8-845 

Contractual  elements  lacking  in  judgment, 
8-849 

Convenience  of  remedy,  statute  impairing, 
not  unconstitutional,  8-880 

Conveyance  in  fraud  of  creditors,  statutory 
regulation  of,  valid,  8-885 

Convict-labor  contracts,  extent  of  protec- 
tion afforded  to,  8-767 

Corporate  franchises  and  privileges,  grant 
of  by  state  within  protection  of  provision, 
8-764 

Corporate  franchises  are  contracts  after 
acceptance,  8-787 

Corporate  franchises  cannot  be  impaired  by 
exercise  of  police  power,  8-752 

Corporate  property  and  franchises,  effect 
of  provisions  upon  taxation  of,  8-757 

Corporate  trustees,  liability  of,  cannot  be 
altered,  8-857 

Corporation  charter  a  contract,  8-261 

Corporation  created  before  the  Revolution, 
charter  a  contract.  8-791 

Corporation  created  by  territorial  govern- 
ment, charter  of,  a  contract,  8-789 

Corporations,  change  in  rule  as  to  forfeit- 
ure of  charter  of,  invalid,  8-791 

Corporations,  charters  are  contracts,  8-786 

Corporations,  dissolution  of,  not  infringe- 
ment of  provision,  8-790 

Corporations,  diversion  of  assets  of  insol- 
vent from  creditors,  invnlid.  8-701 

Corporations,  division  of,  invalid,  8-788 
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IMPAIRMENT     OF     OBLIGATION     OF 
CONTRACT  —  Cont'd.  I 

Corporations,  effect  of  provision  upon  con- 
demnation of  rights  and  franchises  of, 
8-758 

Corporations,  extent  to  which  charters  are 
subject  to  state  regulation,  8-790 

Corporations,  laws  subjecting  propertv 
of,  to  payment  of  debts,  constitutional, 
8-790 

Corporations  may  be  granted  additional 
privileges,  8-787 

Corporations  operating  railroads,  charters 
are  contracts,  8-788 

Corporations  organized  under  general  laws, 
charters  of  are  contracts,  8-789 

Corporations,  prohibition  does  not  affect 
exercise  of  police  power  over,  8-752 

Corporations,  reasonable  regulation  of  not 
impairment  of  vested  right,  8-790 

Corporations,  repeal  of  charter  before  or- 
ganization, valid,  8-791 

Corporations,  statute  curing  defects  in  in- 
corporation, constitutional,  8-867 

Corporations,  statute  reducing  value  of 
franchise  of,  not  unconstitutional,  8-790 

Corporations,  statute  regulating  mode  of 
service  on,  valid,  8-886 

Corporations,  when  dissolution  of  not  al- 
lowed, 8-790 

Costs,  judgment  for,  not  a  contract,  8- 
849 

Costs,  validity  of  statute  regulating  allow- 
ance of,  8-886 

Counties,  Act  establishing  not*  contract,  8- 
784 

County  and  corporation,  agreement  be- 
tween, for  maintenance  of  plank  road  not 
affected,  8-767 

County,  division  of,  as  affecting  obligation 
of  contracts,  8-781 

County,  grant  of  privilege  to,  for  public 
purpose  not  a  contract,  8-784 

County  seats,  repeal  of  statute  establishing 
not  violation  of  prohibition,  8-773 

County  warrants  protected  by  provision,  8- 
766 

County  warrants,  recording  act  cannot  ren- 
der invalid,  8-873 

County  warrants,  validity  of  statute  sub- 
dividing, 8-779 

Coupons  and  bonds  of  state,  negotiability 
of,  cannot  be  impaired,  8-768 

Coupons,  limitation  on  time  for  presenta- 
tion  of,   unconstitutional,   8-768 

Coupons  receivable  for  taxes  protected,  8- 
768 

Coupons  receivable  for  taxes,  statute  pro- 
hibiting payment  of  liquor  license  taxes 
in,  constitutional,  8-768 

Coupons,  restraint  on  negotiability  of,  un- 
constitutional, 8-768 

Coupons  separated  from  bonds,  statute  pro- 
viding for  deduction  of  tax  on  bonds 
from,  invalid,  8-768 

Court  of  claims,  federal  statute  regulating 
jurisdiction  of,  not  within  provision,  8- 
752 

Court  of  claims,  statute  altering  jurisdic- 
tion of,  not  unconstitutional,  8-752 

Courts  of  equity,  statute  regulating  juris- 
diction of,  constitutional,  8-883 
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Courts,  regulation  of,  not  a  violation  of 
provision,  8-883 

Courts,  statute  confirming  proceedings  of, ' 
valid,  8-883 

Covenants  of  lease  cannot  be  impaired,  8- 
857 

Creation  of  equities  by  statute  a  violation 
of  provision,  8-885 

Creation  of  joint  tenancies,  statute  regulat- 
ing mode  of,  valid,  8-885 

Creditors  of  municipal  corporations,  stat- 
ute interfering  with  relative  rank  of,  in- 
valid, 8-775 

Creditors  of  municipality,  relative  rank 
cannot  be  disturbed,  8-774 

Creditors,  right  to  enforce  obligations  of 
municipal  corporation  after  transfer  of 
territory,  8-780 

Creditors,  statute  providing  for  respites 
not  infringement  of  rights  of,  8-858 

Creditors,  statutory  regulation  of  com- 
promises with,  valid,  8-885 

Creditors,  validity  of  insolvency  law  chang- 
ing rule  as  to  allowance  for  security  held 
by,  8-875 

Creditors,  validity  of  statute  requiring  en- 
forcement of  securities  by,  8-885 

Criminal  statutes  not  in  violation,  8-886 

Crossings,  charter  of  railroad  not  impaired 
by  change  of  requirements  as  to,  8-754 

Curative  statutes  not  violation  of  pro- 
vision, 8-867 

Dam,  repAl  of  act  granting  permit  to  erect, 
invalid,  8-884 

Dams  on  navigable  rivers,  protection  of 
clause  does  not  cover  grant  of  power  to 
erect,  8-751 

Dead  bodies,  state  regulation  of  interment 
of,  not  within  prohibition,  8-756 

Death  of  joint  obligor,  rule  as  to  effect  of, 
oannot  be  altered,  8-857 

Debt  reduced  to  judgment  protected  from 
impairment,  8-848 

Debt,  statute  abolishing  imprisonment  for, 
not  unconstitutional,  8-877 

Decisions  cannot  impair  obligation  of  con- 
tract, 8-865 

Decrees  and  deeds,  annulment  of,  uncon- 
stitutional, 8-885 

Dedication  of  land  for  public  purpose,  con- 
stitutionality of  statute  authorizing 
change  of  use,  8-855 

Deeds  and  decrees,  annulment  of,  uncon- 
stitutional, 8-885 

Deeds,  statute  rendering  admissible  as 
evidence  certified  copies  of,  constitu- 
tional, 8-882 

Defective  acknowledgment  of  deed,  act  cur- 
ing, valid,  8-867 

Defenses  of  sureties,  statute  regulating, 
constitutional,  8-885 

Definition  of  impairment,  8-865 

Definition  of  obligation,  8-859 

Degree  of  impairment  immaterial,  8-866 

Demand  on  negotiable  instruments,  stat- 
ute dispensing  with,  unconstitutional,  8- 
884 

Denial  of  remedy,  statute  providing  for, 
unconstitutional,  8-880 

Departments  of  state  governments,  con- 
tracts with,  not  within  prohibition,  8-753 
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Descent  and  transmission  of  property, 
validity  of  statute  changing,  8-772 

Description  of  contract  in  judgment,  effect 
of  failure  to  include,  8-849 

Destruction  of  municipal  corporation  by 
state  not  violation  of  provision,  8-783 

Destruction  of  security  provided  for  pay- 
ment of  bond,  unconstitutional,  8-779 

Devolution  of  property,  statutes  regulating 
not  infringement  of  provision,  8-772 

Direct  interest  essential  to  entitle  one  to 
invoke  constitutional  question,  8-888 

Direct  operation  of  clause  upon  states,  8-750 

Disability  of  witnesses,  statute  providing 
for  removal  of,  constitutional,  8-882 

Discharge  in  insolvency,  constitutionality 
of  statute  affecting  conclusiveness  of 
certificates  of,  8-882 

Discharge  of  indebtedness  by  surrender  of 
property,  statute  providing  for,  uncon- 
stitutional, 8-886 

Discharge  under  unconstitutional  insol- 
vency law,  effect  of,  8-875 

Discrimination  against  tax  levied  to  pay 
judgment  on  bond,  unconstitutional,  &- 
780 

Dissolution  and  reincorporation  of  munici- 
pality, obligations  cannot  be  impaired 
by,  8-780 

Dissolution  of  banking  associations,  con- 
stitutionality of  statute  providing  for, 
8-833 

Dissolution  of  corporation  not  infringe- 
ment of  provision,  8-790 

Dissolution  of  corporation,  when  invalid, 
8-790^ 

Distinction  between  obligation  and  means 
of  enforcement,  8-861 

Distinction  between  obligation  and  remedy, 
8-861 

Distress  for  rent,  statute  abolishing,  in- 
valid, 8-884 

Distribution  of  proceeds  of  insolvent  in- 
surance company,  power  of  state  to 
regulate,  8-831 

Distribution  of  public  funds,  constitution- 
ality of  statute  changing,  8-772 

Diversion  of  assets  of  insolvent  corporation 
invalid,  8-791 

Diversion  of  fund  provided  for  payment  of 
bonds,  restrained,  8-780 

Diversion  of  funds  set  aside  for  payment 
of  warrants  unconstitutional,  8-774 

Diversion  of  revenues  appropriated  for  pay- 
ment of  municipal  bond,  unconstitu- 
tional, 8-779 

Divestiture  of  vested  rights,  powers  of 
state  as  to,  8-867 

Division  of-  corporation  invalid,  8-788 

Division  of  county  as  affecting  obligation 
of  contracts,  8-781  • 

Divorce  by  legislature  not  impairment  of 
contract  obligation,  8-854  • 

Divorce,  constitutionality  of  statute  regu- 
lating, 8-853  *  J 

Dormant  judgments,  statute  prohibiting 
revival  of,  by  issuance  of  writs  of  sci. 
fa.,  valid,  8-886 

Doubtful  statutes,  when  legislative  exposi- 
tion of,  not  an  infringement  of  provfeion, 
8-771 
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CONTRACT  —  Cont'd. 
Dower  rights  cannot  be  impaired,  8-854 
Duress,  contracts  entered  into  under,  not 

protected,  8-761 
Earnings  of  heads  of  families,  validity  of 

statute  providing  for  exemption  of,   8- 

870  • 
Effectiveness  of  remedy,  statute  decreasing, 

unconstitutional,  8-880 
Effect    of    ordinance    reserving    right    to 

amend  on  franchise  given  by  city,  8-817 
Effect  of  prohibition  on  police  powers  of 

states,  8-752 
Effect  of  provision  as  applied  to  executory 

contracts  of  states,  8-764 
Election    or   appointment   to    public   office 

for  definite  time,  a  contract,  8-846 
Element  of  consent  lacking  in  judgment, 

8-849 
Elements  of  contract  essential  to  bring  it 

within  protection,  8-760 
Elements  of  obligation,  8-861 
Eleventh    Amendment,    limitation    of,    on 

suits   against   state    for   impairment   of 

contract,  8-770 
Eminent  domain,  contract  in  restraint  of 

exercise  of   right  not  .within  protection 

of  provision,  8-760 
Eminent  domain,  effect  of  provision  on  ex- 
ercise of  right  of,  8-758 
Eminent   domain,    mode   of   exercising   by 

railroad  not  within  provision,  8-753 
Eminent     domain,     taking     of      railroad 

charter  under  right  of,  constitutional,  8- 

789 
Encouragements   to  engage  in  trade,  dis- 
continuance of,  not  violation  of  prohibi- 
tion, 8-773 
Enforcement,  obligation  is  means  of,  8-861 
Enforcement  of  contract,  statute  affecting 

manner  of,  valid,  8-878 
Enforcement  of  judgments  against  city  by 

mandamus,  statute  providing  for,  not  ap- 
plicable to  existing  judgments,  8-883 
Enforcement  of  obligation,  burden  on,  pro- 
hibited, 8-861 
Enforcement    of    securities    by    creditors, 

validity  of  statute  requiring,  8-885 
Enforcement     of     stockholders'     liability, 

statute  providing  for  change  in  manner 

of,  valid,  8-788 
Equitable ,  jurisdiction    of    federal    courts 

over  impairment  of  contract  obligation, 

8-888 
Equities,  statute  providing  for  creation  of, 

unconstitutional,  8-886 
Equity     jurisdiction,     statute     regulating, 

constitutional,  8-883 
Erection  of  bridges,  permit  given  by  city 

for,  not  a  contract,  8-817 
Erection   of  buildings,   power  of  state  to 

regulate,  8-756 
Erection  of  dam,  repeal  of  Act  providing 

for,  invalid,  8-884 
Established  wharf  line  of  city  cannot  be 

changed,  8-857 
Establishment      and      discontinuance      of 

courts,  statute  providing  for,  not  a  vio- 
lation of  provision,  8-883 
Establishment    of    slaughter-houses,    state 

regulation  of,  not  within  prohibition,  8- 
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CONTRACT  —  Cont'd. 

Evidence,  conclusiveness  of  tax  deed  as, 
rule  as  to,  cannot  be  altered,  8-881 

Evidence,  constitutionality  of  statute 
changing  rules  of,  8-881 

Evidence  of  want  of  consideration  for 
sealed  instrument,  statute  allowing,  con- 
stitutional, 8-882 

Evidence,  unreasonable  change  in  rules  of, 
not  allowed,  8-881 

Exclusive  franchise  to  lighting  company, 
effect  as  contract,  8-828 

Exclusive  privileges,  effect  of  provision 
upon  condemnation  of,  8-758 

Exclusive  right  to  adjacent  water  not  ex- 
pressly granted  by  state,  not  protected, 
8-766 

Executed  and  executory  contracts  of  states, 
distinction  between  in  applying  pro- 
vision, 8-764 

Execution,  law  allowing  a  stay  of,  notwith- 
standing waiver,  unconstitutional,  8-870 

Execution  levies,  statute  confirming,  valid, 
8-867 

Execution  of  mortgages,  statute  changing 
manner  of,   unconstitutional,  8-847 

Execution  sales,  change  in  appraisement 
laws  affecting,  not  constitutional,  8-874 

Execution  sales,  stay  law  changing  rule  as 
to,  cannot  affect  existing  contracts,  8-871 

Execution  sales,  validity  of  redemption  law 
applying  to  existing  judgments,  8-872 

Execution,  statute  altering  form  of,  valid, 
8-871 

Execution,  statute  prohibiting  issuance  of, 
where  additional  security  given  for  judg- 
ment, valid,  8-871 

Executory  and  executed  contracts,  pro- 
vision applicable  to,  8-762 

Executory  contracts  of  state  banks  cannot 
be  destroyed,  8-785 

Exemption  from  jury  duty,  constitution- 
ality of  statute  changing  rule  as  to,  8-856 

Exemption  from  taxation  of  lands  not  used 
for  corporate  purposes,  not  protected  in 
absence  of  consideration,  8-762 

Exemption  from  taxation  of  property  of 
soldiers  as  impairment  of  existing  debt, 
8-777 

Exemption,  grant  of  within  protection  of 
provision,  8-761 

Exemption  laws  a  part  of  contract,  8-869 

Exemption  of  city  property  sold  from  lia- 
bility for  city  debts,  when  not  infringe- 
ment of  right  of  creditors,  8-776 

Exemption  of  earnings  of  heads  of  families, 
validity  of  statute  providing  for,  8-870 

Exemption  of  farm  implements,  mechanics' 
tools  and  furniture,  validity  of  statute 
providing  for,  8-870 

Exemptions  granted  by  statute  and  those 
granted  by  constitution  distinguished,  8- 
870 

Exemptions,  increase  of,  as  violation  of 
provision,  8-870 

Exemptions,  increase  of,  cannot  affect  ex. 
isting  rights,  8-870 

Exemptions  of  homestead,   existing  rights    , 
as  to,  cannot  be  affected,  8-*870 

Existence  of  contract  and  question  of  im- 
pairment to  bo  determined  by  federal 
courts,  8-886 

Volume  IX 


Impairment,  at*. 


INDEX  TO  THE 


IMPAIRMENT  OF  OBLIGATION  OP 
CONTRACT  —  ConVd. 

Existing  debts,  insolvency  laws  cannot 
affect,  8-874 

Existing  law  a  part  of  contract  of  mort- 
gage, 8-846 

Existing  law,  constitution  part  of  obliga- 
tion, 8-660 

Express  contracts  created  by  statute,  pro- 
tection of  clause  extended  to,  8-771 

Express  power,  effect  of  impairment  of 
obligation  of  federal  statute  not  made 
in  pursuance  of,  8-751 

Extension  of  time  for  payment  of  judg- 
ment not  unconstitutional,  8-840 

Extension  of  time  for  redemption,  validity 
of  statute  providing  for,  8-873 

Extension  of  time  of  payment  by  consent 
of  majority  of  creditors,  law  providing 
not  applicable  to  existing  contracts,  8- 
870 

Extension  of  time  of  validity  of  judgment 
invalid,  8-850 

Extent  of  protection  afforded  statute  as 
contract,  8-771 

Extent  to  which  construction  of  state  stat- 
ute by  state  courts  followed  by  federal 
courts  in  determining  question  of  im- 
pairment, 8-887 

Extent  to  which  obligation  impaired  aa 
affecting  constitutionality  of  statute,  8- 
880 

Extinguishment  of  remedy,  statute  provid- 
ing for,  unconstitutional  as  to  existing 
contracts,  8-880 

Extraterritorial  contracts  protected,  8-763 

Farm  implements,  mechanics'  tools  and 
furniture,  validity  of  statute  exempting, 
8-870 

Federal  courts,  construction  of  state  stat- 
utes by  state  courts  not  binding  on,  in 
determining  question  of  impairments,  8- 
887 

Federal  courts,  duty  to  follow  construc- 
tion by  state  court  of  state  statutes  ex- 
isting at  time  contract  made,  8-887 

Federal  courts,  duty  to  follow  law  aa  de- 
clared at  time  contract  made,  8-887 

Federal  courts,  jurisdiction  in  equity  of 
violation  of  provision,  8-888 

Federal  courts,  jurisdiction  to  determine 
existence  of  contract  and  question  of  im- 
pairment, 8-886 

Federal  statute  affecting  remedy  to  enforce 
contracts  not  within  prohibition,  8-752 

Federal  statute  not  made  in  pursuance  of 
express  power,  impairment  of  contract 
obligation  by,  8-751 

Federal  statute  r  Minting  jurisdiction  of 
Court  of  Claims  not  within  provision,  8- 
752 

Ferry  boats,  license  tax  on  not  invalid,  8- 
758 

Ferry  franchise  a  contract,  8-789 

Ferry  privilege,  grant  to  municipal  cor-, 
poration  may  be  modified,  8-784 

Fiction  that  judgment  is  contract  of 
record,  8-849 

Filing  of  abstract  of  judgment,  statute  re- 
quiring not  impairment  of  judgment 
lien,  8-851 

Fires  by  railroads,  statute  fixing  liability 
for,  constitutional,  8-754 
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Foreclosure  of  mortgage,  statute  providing 
additional  remedy  on,  valid,  8-847 

Foreclosure  sale,  independent  purcha&er  at, 
cannot  question  the  validity  of  redemp- 
tion law  affecting,  8-872 

Foreclosure  sale,  postponement  of  time  of, 
invalid  as  to  existing  contracts,  8-871 

Foreclosure  sale,  right  of  mortgagee  at,  to 
deed,  statute  altering  rule  unconstitu- 
tional, 8-847 

Foreclosure  sale,  statute  affecting  redemp- 
tion of  property  sold  under,  unconstitu- 
tional as  to  existing  contracts,  8-872 

Foreclosure  sale,  validity  of  statute  chang- 
ing requirement  as  to  time,  place,  and 
notice  of  sale,  8-847 

Foreign  corporations,  forfeiture  of  permit 
to  do  business  not  violation  of  provision, 
8-867 

Foreign  corporations,  imposition  of  con- 
ditions on  as  impairment,  8-866 

Foreign  corporations,  conditions  on  which 
allowed  to  do  business  as  impairment,  8- 
867 

Foreign  insurance  companies,  power  of 
state  to  regulate  form  of  policy  of,  8- 
830 

Forfeiture  of  corporation  charter,  change 
in  rule  aa  to,  invalid,  8-791 

Forfeiture  of  corporation  charter,  law  stay- 
ing proceedings  against  corporation  pend- 
ing suit  for,  constitutional,  8-871 

Forfeiture  of  permit  of  foreign  corpora- 
tion to  do  business  not  violation  of  pro- 
vision, 8-867 

Form  of  execution,  statute  may  alter,  8- 
871 

Franchise  granted  by  inferior  court  of 
state  a  contract,  8-787 

Franchise  granted  by  municipal  corpora- 
tion a  contract,  8-787 

Franchise  granted  by  municipal  corpora- 
tion cannot  be  impaired,  8-816 

Franchise  granted  by  municipality,  effect 
of  ordinance*  reserving  right  to  amend, 
8-817 

Franchise  granted  by  state  within  protec- 
tion of  provision,  8-764 

Franchise  granted  without  consideration 
not  protected,  8-762 

Franchise  of  corporation  is  a  contract  after 
acceptance,  8-787 

Franchise  of  corporations,  effect  of  pro- 
vision upon  condemnation  of,  8-75S 

Franchise  of  corporations,  effect  of  pro- 
vision upon  taxation  of,  8-757 

Franchise  of  corporations,  impairment  of, 
by  exercise  of  police  power  within  pro- 
hibition, 8-752 

Franchise  of  corporations,  public  control 
of  exercise  of,  8-790 

Franchise  of  corporations,  statute  reduc- 
ing value  of,  not  unconstitutional,  8- 
790 

Franchise  of  ferry  a  contract,  8-789 

Franchise  of  lottery  not  protected  by 
clause,  8-855 

Franchise  of  municipal  corporation  not 
protected  when  void,  8-760 

Franchise  tax  on  municipal  waterworks 
not  invalid,  8-778 
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Frauds,  statute  of,  statute  fixing  construc- 
tion of,  constitutional,  8-882 

Fraudulent  conveyance,  statutory  regula- 
tion of,  valid,  8-885 

Gaol  bond,  validity  of  statute  affecting  con- 
ditions of,  8-858 

Garnishment  and  attachment,  statute 
changing  rule  as,  to  enforcement  of  con- 
tracts by,  not  unconstitutional,  8-884 

Gas  company's  charter  not  impaired  by 
taxation  of  company,  8-758 

Gas  works,  municipal  regulation  of,  as 
affected  by  provision,  8-755 

General  law  providing  for  reorganization 
by  purchaser  at  foreclosure,  not  a  con- 
tract, 8-789 

Gilt  without  consideration  not  within  pro- 
tection of  provision,  8-761 

Granting  of  new  trials,  statute  changing 
rule  as  to,  valid,  8-883 

Grant  of  additional  privileges  to  corpora- 
tion, valid,  8-787 

Grant  of  control  of  streets  by  city  to  rail- 
road not  within  protection  of  provision, 
8-754 

Grant  of  exemption,  when  within  protec- 
tion of  provision,  8-761 

Grant  of  privilege  for  public  purposes  not 
contract,  8-784 

Gratuitous  concession  of  legislature  not 
protected  while  executory,  8-764 

Guardian  of  minors,  statute  changing  rule 
as  to  liability  of,  not  unconstitutional, 
8-773 

Holder  of  ta*-receivable  coupons,  bill  by, 
will  not  lie  to  restrain  refusal  of  all 
coupons,  8-888 

Homestead  exemptions,  existing  rights  as 
to  cannot  be  affected,  8-870 

Hours  of  labor  for  women  and  minors,  state 
regulation  not  within  prohibition,  8-756 

Husband  and  wife,  legacies  and  distributive 
shares  of,  effect  of  statute  on  existing 
marriages,  8-854 

Illegal  bonds  not  within  protection  of  pro- 
vision, 8-760 

Illegal  contract  not  within  protection  of 
provision,  8-761 

Immoral  consideration,  contracts  based  on 
not  protected,  8-762 

Impairment  is  mixed  question  of  law  and 
fact,  8-866 

Impairment  of  other  constitutional  rights, 
8-751 

Implied  contract  for  interest  cannot  be  im- 
paired, 8-850 

Implied  contract  protected,  8-762 

Imprisonment  for  debt,  statute  abolishing 
not  unconstitutional,  8-877 

Incidental  advantages,  protection  of  clause 
not  extended  to,  8-860 

Incidental  effect  on  contract  does  not  in- 
validate statute,  8-866 

Incorporated  school  townships,  Act  creat- 
ing not  contract,  8-784 

Incorporation,  statute  validating  irregular 
is  valid.  8-8G7 

Incronse  rf  exemptions  as  violation  of  pro- 
vision. S-S70 

Inferior  court,  franchise  granted  by,  a  con- 
tract, 8-789 
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Injunction  against  state  officer  to  restrain, 
9-372 

Injunction  to  restrain  diversion  of  fund 
provided  for  payment  of  bond,  8-780 

Injurious  employment,  state  regulation  of, 
not  within  prohibition,  8-756 

Insolvency  law  affecting  existing  debts,  un- 
constitutional, 8-874 

Insolvency  law  affecting  nonresident  debt- 
ors not  retroactive,  8-876 

Insolvency  law  affecting  nonresidents, 
validity  of,  8-876 

Insolvency  law  affecting  remedy  valid,  8- 
877 

Insolvency  law  affecting  subsequent  debts, 
valid,  8-875 

Insolvency  law  affecting  subsequent  debts 
valid  as  to  alien  creditors,  8-876 

Insolvency  law  altering  rule  as  to  allow- 
ance for  security  held  by  creditor, 
validity  of,  8-875 

Insolvency  law  dissolving  attachments  by 
assignment,  unconstitutional,  8-874 

Insolvency  law  dissolving  attachments  by 
assignment,  valid  as  to  subsequent  con- 
tracts, 8-876 

Insolvency  law  dissolving  attachments  by 
assignment,  validity  where  nonresidents 
are  affected,  8-877 

Insolvency  law  in  force  before  adoption  of 
constitution,  prohibition  not  applicable 
to,  8-876 

Insolvency  law  of  state,  liability  of  non- 
resident to  arrest  under,  8-877 

Insolvency  law  of  state  operative  as  to 
contracts  entered  into  during  suspension 
of  state  statute  by  national  statute,  8- 
876 

Insolvency  law,  unconstitutionality  of,  as 
affecting  discharge  of  debtor  under,  8- 
875 

Insolvent  corporation,  diversion  of  assets 
of,  by  state  invalid,  8-791 

Insolvent  insurance  companies,  power  of 
state  to  regulate,  8-830 

Insolvents,  statute  prohibiting  confession 
of  judgment  for  general  assignment  by, 
not  retroactive,  8-875 

Instalment,  payment  of  judgments  in,  stay 
law  providing  for,  unconstitutional,  8- 
871 

Insurance  companies  of  foreign  state,  state 
regulation  of  form  of  policy  of,  8-831 

Insurance  companies,  state  may  control 
remedies  against,  8-830 

Insurance  company,  charter  of,  not  im- 
paired by  statute  requiring  statement  of 
condition,  8-755 

Insurance  company,  state  may  regulate 
place  of  bringing  suit  against,  8-831 

Insurance  policy,  power  of  state  to  regu- 
late typographical  form  of,  8-830 

Insurance  policy,  state  may  regulate  effect 
of  suicide  clause  in,  8-830 

Insurance  premiums,  effect  of  provision  on 
taxation  of,  8-757 

Interest,  a  part  of  contract  within  protec- 
tion of  provision,  8-850 

Interest,  chnnge  in  rate  of,  invalid.  8-851 

Interest  during  time  of  war.  statute  allow- 
ing abatement  of,  8-851 
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IMPAIRMENT     OP    OBLIGATION    OF 
CONTRACT  —  Cont'd. 
Interest,   implied    contract  for,   cannot  be 

impaired,  8-850 

Interest  on  bonds,  infringement  of  stipula- 
tion as  to,  invalid,  8-813 

Interest  on  existing  contracts,  usury  laws 
cannot  be  impaired,  8-851 

Interest  on  judgments,  change  of  rule  as 
to,  valid,  8-850 

Interest,  reduction  of  rate  of,  after  mort- 
gage sale,  8-851 

Interference  with  or  denial  of  enforcement 
of  remedy,  statute  providing  for,  uncon- 
stitutional, 8-880- 

Internal  improvements,  validity  of  revoca- 
tion of  appropriation,  8-772 

Intoxicating  liquors,  state  regulation  of 
sale  of,  not  within  prohibition,  8-755 

Intoxicating  liquors,  statute  prohibiting 
manufacture  of,  not  unconstitutional,  8- 
858 

Invasion,  statute  suspending  legal  proceed- 
ings during,  constitutional,  8-871 

Investment  of  funds  collected  to  pay  in- 
terest on  bonds,  valid,  8-779 

Irregular  marriages,  statute  validating, 
constitutional,  8-868 

Issue  of  municipal  bonds  without  Vote  of 
electors  not  infringement  of  existing 
bonds,  8-777 

Joint  obligors,  change  in  rule  as  to  effect 
of  death  of,  not  retrospective,  8-857 

Joint  tenancies,  statute  regulating  mode  of 
creation  of,  valid,  8-885 

Judgment  liens  cannot  be  impaired,  8-851 

Judgment  liens,  statute  changing  mode  of 
acquiring,  constitutional,  8-851 

Judgment  liens,  validity  of  statute  requir- 
ing filing  of  abstract  of  judgment  to  se- 
cure, 8-851 

Judgments  as  contracts  of  record,  8-849 

Judgments  as  evidence  of  original  con- 
tracts, 8-849 

Judgments,  change  of  statute  regulating  re- 
view of,  not  unconstitutional,  8-883 

Judgments,  confession  of  as  a  contract,  8- 
848 

Judgments,  contractual  elements  lacking 
in,  8-849 

Judgments,  description  of  contract  is  neces- 
sary to  determine  foundation  on  con- 
tract, 8-849 

Judgments,  extension  of  time  for  payment 
of,  not  unconstitutional,  8-849 

Judgments  for  costs  not  contracts,  8-849 

Judgments  founded  on  tort  not  contracts, 
8-848 

Judgments,  legislature  cannot  set  aside, 
8-849 

Judgments,  obligation  of  contract  not  ter- 
minated by,  8-848 

Judgments,  perpetuation  of,  invalid,  8-850 

Judgments,  recording  Act  requiring  regis- 
tration of,  valid,  8-873 

Judgments,  redemption  law  apolying  to  ex- 
isting judgment,  validity  of,  8-872 

Judgments,  rule  as  to  interest  on,  may  be 
abrogated,  8-850 

Judgments,  statute  allowing  set-off  against, 
valid,  8-849 

Judgments,  statute  extending  time  of  re- 
plevin on,  unconstitutional,  8-858 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cortt'd. 
Judgments,  statute  making  liens  on  prop- 
erty, unconstitutional,  8-850 
Judgments,  statute  nullifying,  unconstitu- 
tional, 8-849 
Judgments,    statute    reducing    interest  on, 

constitutional,  8-849 
Judgments,   stay   law   providing  for   pay- 
ment   of,    in    instalments,     unconstitu- 
tional, 8-871 
Judgments,  validity  of  statute  providing 

for  reopening  of,  8-849 
Judicial  construction  of  statute  as  part  of 

contract,  8-865 
Judicial  decisions  and  administrative  acts, 
extent   to   which   clause   applies   to,   8- 
864 
Jurisdiction   of  courts   of   equity,   statute 

regulating,  constitutional,  8-883 
Jurisdiction  of  courts,  statute  regulating, 

not  violation  of  provision,  8-883 
Jurisdiction  of  federal  courts  to  determine 
existence    of    contract    and   question  of 
impairment,  8-886 
Jury    duty,    constitutionality    of    statute 
changing  rule  as  to  exemption  from,  8- 
856 
Land  dedicated  for  public  purposes,  statute 
authorizing  sale  of,  unconstitutional,  8- 
855 
Law   as  declared  at  time  contract  made, 
duty  of  federal  courts  to  follow,  8-887 
Law  license  not  a  contract,  8-853 
Law  recognizing  rights  or  obligations  and 
express    contracts,    distinction    between 
and  effect  of  repeal  of,  8-771 
Laws  affecting  contracts: 

Administrative  acts,  judicial  decisions 
not  laws  affecting  contracts,  8-864 
Adoption   of    statute,   prohibition   ap- 
plies to  law  subsequent  to*.  8-863 
Barring  action  absolutely,  statute  pro- 
viding  for,   unconstitutional,   8-868 
Confederate  government,  laws  of„  sub- 
ject to  provision,  8-863 
Congress  cannot  validate  state  statutes 

in  violation  of  provision,  8-863 
Constitutional  provision  of  states,  pro- 
hibition applies  to,  8-862 
Construction   of   statute   by   court  as 
part  of  law  affecting  contract,  8-865 
Curative   statutes,   validity   of,   8-867 
Decisions  as  part  of  law  affecting  con- 
tract, 8-865 
Decisions   declaring  contract   void  ab 

initio  constitutional,  8-864 
Decisions,  power  to  change  or  modify 
cannot  be  exercised  to  impair  con- 
tract, 8-864 
Exemption   law,   contracts   cannot  be 

impaired  by,  8-869 
Intended  retrospective  operation  mast 

be  clearly  shown,  8-862 
Judicial  construction  of  statute  as  part 

of  law  affecting,  8-865 
Judicial  decisions  and  administrative 
acts  not  laws  affecting  contract,  8- 
864 
Law  enacted  before  adoption  of  Con- 
stitution not  subject  to  prohibition, 
8-863 
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IMPAIRMENT     OF    OBLIGATION     OP 
CONTRACT  —  Cont'd. 
Laws  affecting  eontracts  —  Cont'd. 

Limitation  of  actions,  change  in,  must 

be  reasonable,  8-868 
Limitation  of  actions,  validity  of  stat- 
ute affecting,  8-868 
Municipal  corporation,  repudiation  of 
contract  by,  not  law  impairing  con- 
tract, 8-863 
Ordinance    of    municipal    corporation, 
when  regarded  as  law  affecting  con- 
tract, 8-8G3 
Partial  invalidity  of  statute,  effect  of, 

8-862 
Prohibition  applies  to  exercise  of  leg- 
islative power,  8-864 
Prohibition   in   law  against  contracts 
and    impairment    of    contracts    dis- 
tinguished, 8-863 
Prospective  operation  presumed,  8-862 
Reasonableness     of      limitation      pre- 
scribed by  statute  as  affecting  va- 
lidity, 8-868 
Redemption    laws    affecting    existing 

contract,  unconstitutional,  8-872 
Remedies,    retrospective    operation    of 

laws  relating  to,  8-862 
Repudiation  of  contract  by  city  not  a 

law  impairing  contract,  8-863 
Retrospective   laws,   when   authorized, 

8-862 
Retrospective  operation  given  to  laws 

affecting  remedies,  8-862 
Stare  decisis,   rule  of,  as   applied  to 
impairment  of  contract  obligations, 
8-864 
State     constitutional     provisions     in- 
cluded in  prohibition  of  clause,  8- 
862 
State  statutes   in  violation  of  provi-   * 
sion,   Congress   cannot  validate,   8- 
863 
State    statutes    to    which    prohibition 

applies,  8-862 
States,  validity  of  retrospective  laws 

of,  8-862 
Statutes  enacted  after  contract  made, 

prohibition  limited  to,  8-862 
Statutes  of  limitation,  validity  of,  8- 

868 
Stay    laws    cannot    impair    contracts, 

8-870 
Vested  rights,  power  of  state  to  divest 
by  retrospective  laws,  8-862 
Laws  for  better  government  of  corporation 

not  infringement  of  charter,  8-790 
Laws  which  form  part  of  obligation,  8-860 
Leased    railroads,    statute    requiring    pay- 
ment of  tax  on  by  lessee  and  deduction 
from  rent  constitutional,  8-758 
Lease  of  city  property,  abrogation  of  agree- 
ment for,  valid,  8-775 
Leases,  covenants  of,  cannot  be  infringed,  • 

8-857 
Legacies   and   distributive   shares   of   hus- 
band and  wife,  effect  of  legislation  as  to, 
on  existing  marriages,  8-854 
Legal  and  not  moral  obligation  protected, 

8-860 
Legal   contracts  between   citizens   of  rebel 
states  protected,  8-763  * 

861 


IMPAIRMENT     OF    OBLIGATION     OP 
CONTRACT  —  Cont'd. 

L«gal  tender,  statute  making  bank  notes 
equivalent  of  gold  as,  unconstitutional, 
8-832 

Legislation  impairing  contract  made  on 
faith  of  taxation  invalid,  8-775 

Legislation  necessary  for  public  welfare, 
validity  of,  8-866 

Legislative  grant  and  executed  contract 
within  protection  of  provision,  8-764 

Lessening  or  materially  affecting  obliga- 
tion, statute  having  effect  of,  unconstitu- 
tional, 8-800 

Levies,  statutory  regulation  of,  valid,  8- 
886 

Levy  of  execution,  statute  confirming, 
valid,  B-867 

Liability  for  injury  to  live  stock,  statute 
fixing,  not  unconstitutional,  8-754 

Liability  of  father's  estate  when  acting  as 
guardian  of  minor  son,  statute  chang- 
ing rule  as  to,  valid,  8-773 

Liability  of  stockholders  a  contract,  8-812 

Liability  of  tenants  for  rents  and  profits 
cannot  be  altered,  8-858 

Library,  property  of,  held  by  trustees  can- 
not be  taken  by  state,  8-844 

License  granted  by  state  without  consid- 
eration not  protected,  8-762 

License  tax  exacted  by  city  valid,  8-817 

License  tax  not  entitled  to  protection  as 
contract,  8-817 

License  tax  on  ferry  boats  not  invalid, 
8-758 

Lien  acquired  under  judgment  cannot  be 
impaired,  8-851  t 

Lien  given  by  legislation  may  be  removed 
by  legislature,  8-851 

Lien  of  mechanic*  and  materialmen,  rem- 
edy by,  may  be  changed,  8-852 

Lien  of  mortgage,  validity  of  statute  af- 
fecting, 8-852 

Lien  of  vendor,  recording  Act  affecting, 
invalid,  8-873 

Lien  on  property,  statute  making  judg- 
ments, unconstitutional,   8-850 

Lien  on  public  accounts,  validity  of  re- 
peal of  statute,  8-772 

Lien  on  railroad  property  for  damages, 
statute  cannot  divest,  8-852 

Lien  under  judgment,  statute  changing 
mode  of  acquiring,  constitutional,  8-851 

Lien  under  judgment,  validity  of  statute 
requiring  abstract  of  judgment  to  se- 
cure, 8-851 

Lien,  validity  of  statute  affecting  priority 
of,  8-852 

Lighting  companies,  erection  by  city  of 
plant  as  impairment  of  exclusive  light- 
ing franchise,  8-828 

Lighting  companies,  grant  of  exclusive 
franchise  to,  as  contract,  8-828 

Lighting  companies,  ordinance  fixing  rent 
for  ground  occupied  by  poles  a  contract, 
$-828 

Lighting  companies,  ordinance  specifying 
mode  of  laying  electric  wires  by,  not  a 
contract,  8-828 

Limitation  by  constitution  of  municipal 
tax  rate  not  applicable  to  existing  con- 
tract, 8-775 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Limitation  of  actions,  effect  of  provision 
on,  8-868 

Limitation  of  actions,  validity  of  amend- 
ment affecting  existing  rights,  8-869 

Limitation  of  actions,  validity  of  repeal- 
ing statute  where  existing  rights  af- 
fected, 8-869 

Limitation  of  actions,  validity  of  statutes 
affecting,  8-868 

Limitation  of  Eleventh  Amendment  on  suit 
against  state  for  impairment  of  con- 
tract, 8-770 

limitation  of  liability  for  personal  injury, 
removal  of,  not  within  prohibition  of 
Constitution,  8-754 

Limitation  of  rate  of  taxation  an  infringe- 
ment of  rights  of  bondholders,  8-779 

Limitation  of  rule  that  charter  of  munici- 
pal  corporation   is  not   a  contract,    8- 
782 
-    Limitation   of   stockholder's   liability,    va- 
lidity of  alteration  of,  8-788 

Limitation  on  legislature  to  abrogate  mu- 
nicipal charter,  8-788 

Limitation  on  power  of  court  to  levy  tax 
to  satisfy  judgment  on  municipal  bond, 
invalid,  8-779 

Limitation  on  power  of  municipality  to 
create  contract  by  grant  of  franchise, 
8-816 

Limitation  on  time  for  presentation  of 
coupons,  unconstitutional,  8-769 

Limitation  subsequently  placed  on  loans 
made  to  railroad,  invalid,  8-821 

Limitation  upon  taxing  power  of  state, 
8-757 

Limiting  effect  of  mechanics'  liens,  va- 
lidity of  statute,  8-853 

Liquor  dealer's  bond  a  contract,  8-858 

Liquor  license  not  a  contract,  8-853 

Liquor  manufactures,  charter  subject  to 
statutory  regulation,  8-858 

Litigants,  statute  requiring  oath  of  alle- 
giance from,  constitutional,  8-886 

Live  stock,  statute  fixing  liability  of  rail- 
roads for  injury  to,  not  unconstitutional, 
8-754 

Local  assessments  for  improvements  not 
contracts,  8-857 

Loss  of  public  funds  by  theft,  statute  re- 
leasing public  officer  from  liability  for, 
constitutional,  8-885 

Lottery  franchises  not  protected  by  clause, 
8-855 

Mandamus,  power  to  enforce  satisfaction 
of  judgment  by,  cannot  be  taken  away, 
8-883 

Mandamus,  statute  affecting  remedy  by, 
valid  where  sufficient  remedy  remains, 
8-883 

Marriage  not  a  contract,  8-853 

Marriage  of  slaves,  statute  legalizing, 
valid,  8-855 

Marriages,  statute  validating,  constitu- 
tional, 8-868 

Married  Women's  Property  Acts,  effect  as 
to  existing  marriages,  8-854 

Master  and  servant,  taxation  affecting  con- 
tracts between,  not  within  prohibition, 
8-757 


IMPAIRMENT  OF  OBLIGATION  OP 
CONTRACT  —  Cont'd. 

Means  of  enforcement  and  obligation  dis- 
tinguished, 8-861 

Means  of  enforcement,  obligation  is,  8-861 

Mechanics'  and  materialmen's  liens,  rem- 
edy by,  may  be  changed;  8-852 

Minors,  state  regulation  of  working  hours 
of,  not  within  prohibition,  8-756 

Moral  obligation  not  within  protection  of 
clause,  8-860 

Mortgaged  property,  statute  shifting  taxa- 
tion from,  to  security,  constitutional,  8- 
847 

Mortgagee,  purchaser's  right  to  deed,  stat- 
ute altering  rule  as  to,  unconstitutional, 
8-847 

Mortgagee,  statute  affecting  remedy  of, 
not  unconstitutional,  8-846 

Mortgage  liens,  validity  of  statute  affect- 
ing, 8-852 

Mortgage  sales,  validity  of  statute  ex- 
tending time  for  redemption,  8-873 

Mortgages,  change  in  mode  of  assessing 
land  for  taxes  not  impairment  of  con- 
tract of,  8-847 

Mortgages,  effect  of  provision  upon  taxa- 
tion of,  8-757 

Mortgages,  existing  law  a  part  of  contract 
of,  8-846 

Mortgages,  statute  affecting  manner  of  ex- 
ecution of,  unconstitutional,  8-847 

Mortgages,  statute  changing  manner  of 
appointment  of  trustees  under,  unconsti- 
tutional, 8-847 

Mortgages,  statute  providing  additional 
remedy  on  foreclosure  of,  constitutional, 
8-847 

Mortgages,  statute  providing  for  postpone- 
ment of  foreclosure  sale  under,  invalid 
as  to  existing  contracts,  8-871 

Mortgages,  statute  requiring  secured  debt 
to  be  reduced  to  judgment,  unconstitu- 
tional, 8-847 

Mortgages,  validity  of  change  in  time, 
place,  and  notice  of  sale  under,  8-847 

Mortgages,  validity  of  recording  Act,  affect- 
ing, 8-873 

Mortgages,  validity  of  statute  changing 
rule  as  to  redemption  by  mortgagor  from 
tax  sale,  8-848 

Municipal  aid  bond  placed  in  escrow,  va- 
lidity of,  cannot  be  impaired,  8-821 

Municipal  aid  for  construction  of  rail- 
road, agreement  for,  cannot  be  impaired, 
8-821 

Municipal  aid  for  construction  of  rail- 
road, repeal  of  charter  provision  author- 
izing, valid  as  to  future  contracts,  8-821 

Municipal  aid,  when  agreement  to  give 
becomes  a  contract,  8-822 

Municipal  bonds,  change  in  construction 
of  statute  which  affects  rights  of  hold- 
ers, unconstitutional,  8-778 

Municipal  bonds,  diversion  of  revenues 
appropriated  for  payment  of,  unconsti- 
tutional, 8-779 

Municipal    bonds   issued   without  vote  of 

.  electors  not  infringement  of  existing 
bonds,  8-777 

Municipal  bonds,  protection  of  clause  ex- 
•     tended  to,  8-777 


862 


Volume  IX. 


Xnptirmrat,  ©to. 


NOTES  ON  THE.  CONSTITUTION. 


Impairment,  etc. 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Municipal  bonds,  repeal  of  subsequent 
statute  enlarging  taxing  power,  not  im- 
pairment of,  8-779 

Municipal  bonds,  statute  affecting  reme- 
dies of  holders,  unconstitutional,  8-778 

Municipal  bonds,  statute  changing  reme- 
dies of  holders  in  force  at  time  of  issue, 
unconstitutional,  8-778 

Municipal  bonds,  statute  changing  security 
for  payment  of,  unconstitutional,  8-778 

Municipal  bonds,  statute  destroying  se- 
curity provided  for,  unconstitutional,  8- 
779 

Municipal  bonds,  statute  requiring  holder 
to  furnish  names  of  prior  holders  un- 
constitutional, 8-777 

Municipal  bonds,  validity  of  taxation  of 
stock  invested  in,  8-777 

Municipal  charter,  amendment  of,  by  Act 
exempting  city  from  liability  for  acts  of 
officials,  valid,  8-783 

Municipal  charter  granted  simultaneously 
with  that  of  private  corporation  not  a 
contract,  8-782 

Municipal  charter  granted  under  sover- 
eigns of  England,  not  a  contract,  8-782 

Municipal  charter,  limitation  of  rule  that 
it  is  not  a  contract,  8-782 

Municipal  charter  not  contract,  8-782 

Municipal  contract  validated  by  legislative 
action  protected  by  provision,  8-783 

Municipal  corporations,  abrogation  of,  does 
not  destroy  obligation,  8-781 

Municipal  corporations,  agreement  of  rail- 
road with,  for  pavement  of  streets  as  a 
contract,  8-817 

Municipal  corporations  cannot  impair 
charters  of  railroad  corporations,  8-789 

Municipal  corporations  cannot  impair 
franchise,  8-816 

Municipal  corporations  cannot  impair 
permit  to  telegraph  and  telephone  com- 
panies to  use  of  streets,  8-829 

Municipal  corporations,  change  as  to 
method  of  enforcing  claim  against,  valid 
8-775 

Municipal  corporations,  change  of  bound- 
aries of,  by  legislature,  valid,  8-783 

Municipal  corporations,  contracts  between, 
and  state  cannot  be  infringed  by  state, 
8-783 

Municipal  corporations,  contracts  of,  pro- 
tected by  provision,  8-774 

Municipal  corporations,  destruction  of,  by 
state  not  a  violation  of  provision,  8- 
783 

Municipal  corporations,  erection  of  light- 
ing plant  as  infringement  of  exclusive 
lighting  franchise,  8-828 

Municipal  corporations,  exaction  of  license 
tax  by,  valid,  8-817 

Municipal  corporations,  exercise  of  taxing 
power  limited  by  provision,  8-757 

Municipal  corporations,  franchises  granted  • 
by,  are  contracts,  8-787 

Municipal  corporations,  grant  of  exclusive 
lighting  franchise  by,  as  a  contract,  8- 
828 

Municipal  corporations,  grant  of  ferry 
privilege  to,  may  be  modified,  8-784 

863 


IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  Cont'd. 

Municipal  corporations,  impairment  of 
franchise  of  lighting  companies  by,  8- 
827 

Municipal  corporations,  limitation  of  power 
of  legislature  to  abrogate  charter,  8-783 

Municipal  corporations,  limitation  on 
power  of,  to  create  contract  by  grant  of 
franchise,  8-816 

Municipal  corporations  may  impose  license 
tax  on  ferry  boats,  8-758 

Municipal  corporations  may  withdraw 
privilege  granted  to  maintain  powder 
magazine,  8-756 

Municipal  corporations,  obligations  of,  can- 
not be  impaired  by  change  of  local  gov- 
ernment, 8-780 

Municipal  corporations,  obligations  of,  can- 
not be  impaired  by  dissolution  and  rein- 
corporation, 8-780 

Municipal  corporations,  power  to  regulate 
use  of  steam  in  city  by  railroad,  8-817 

Municipal  corporations,  provision  of  char- 
ter as  to  street  improvements  not  a 
contract,  8-782 

Municipal  corporations,  special  rates 
granted  to,  as  individuals  cannot  be 
impaired,  8-784 

Municipal  corporations,  statute  authoriz- 
ing incurring  of  other  debts  by,  not 
infringement  of  creditors'  rights,  8-776 

Municipal  corporations,  statute  interfering 
with  relative  rank  of  creditors  of,  in- 
valid, 8-775 

Municipal  corporations,  statute  reducing 
taxable  value  of  property  of,  not  ap- 
plicable to  existing  contracts,  8-776 

Municipal  corporations,  taxation  on  prop- 
erty used  in  contracts  with,  effect  of 
provision  as  to,  8-757 

Municipal  corporations,  transfer  of  terri- 
tory by,  cannot  invalidate  obligations, 
8-780 

Municipal  creditors,  privilege  granted  to 
debtors  of  paying  taxes  in  outstanding 
bonds  not  impairment  of  right  of,  8- 
776 

Municipal  creditors,  relative  rank  of,  can- 
not be  disturbed,  8-774 

Municipal  expenditures,  protection  ex- 
tended to  appropriation  to  reimburse, 
8-772 

Municipal  grant  of  right  to  erect  bridge 
not  a  contract,  8-817 

Municipal  grant  to  railroad  of  right  in 
streets  cannot  be  impaired,  8-816 

Municipal  improvements,  statute  curing 
defects  in  proceedings  for,  valid,  8-867 

Municipal  indebtedness,  constitutional 
limitation  upon,  not  applicable  to  exist- 
ing contracts,  8-774 

Municipal  ordinance  providing  for  abate- 
ment of  taxes  for  street  improvements 

.   cannot  be  repealed,  8-774 

Municipal  ordinances  affecting  contract,  8- 
863 

Municipal  ordinances  exempting  property 
of  soldiers  from  payment  of  bounty  tax 
as  impairment  of  existing  debt,  8-777 

Municipal  ordinances  retaining  tax  on  in- 
terest due  on  city  stock  invalid,  8-776 
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IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACT  —  Cont'd. 

Municipal  permit  for  construction  of  via- 
duct over  tracks  not  a  contract,  8-817 

Municipal  power  of  taxation  not  vested 
right,  8-'*  82 

Municipal  regulation  of  gas  works  as  af- 
fected by  provision,  8-755 

Municipal  taxation,  constitutional  limita- 
tion of,  not  impairment  of  existing  debt 
restricted  to  particular  revenues,  8-777 

Municipal  taxation,  ordinance  exempting 
residents  of  subsequently  added  wards 
not  infringement  of  paving  contracts, 
8-776 

Municipal  tax  rate,  constitutional  limita- 
tion on,  not  applicable  to  existing  con- 
tract, 8-775 

Municipal  warrants,  statute  postponing 
collection  of,  invalid,  8-774 

Municipal  waterworks,  placing  tax  on, 
unconstitutional,  8-778 

Municipal  works,  diversion  of  fund  pro- 
vided for  payment  of,  invalid,  8-774 

Mutual  assent  in  contract  necessary  for 
protection  of  provision  to  be  applicable, 
8-761 

Nature  of  contracts  to  which  protection 
extended,  8-760 

Navigation  corporation,  charter  a  eon- 
tract,  8-786 

Negotiability  of  coupons,  restraint  on,  un- 
constitutional, 8-768 

Negotiability  of  state  bonds  and  coupons 
cannot  be  impaired,  8-768 

Negotiable  instruments,  statute  dispensing 
with  demand  on,  unconstitutional,  8- 
884 

New  trials,  statute  changing  rule  as  to 
granting  of,  constitutional,  8-883 

Nonexisting  remedy  cannot  be  impaired, 
8-879 

Nonresident  debtors,  retroactive  effect  not 
given  to  insolvency  law  affecting,  8-876 

Nonresidents,  liability  to  arrest  under 
state  insolvency  law,  8-877 

Nonresidents,  taxation  of  municipal  bonds 
owned  by,  invalid,  8-777 

Nonresidents,  validity  of  insolvency  laws 
affecting,  8-876 

Notes  issued  by  Confederate  government 
within  protection  of  clause,  8-859 

Notes  of  state  banks,  receivability  of,  in 
payment  of  state  debts  cannot  be  im- 
paired, 8-785 

Notes  of  state  banks,  receivability  of,  in 
payment  of  taxes  cannot  be  destroyed, 
8-785 

Notice  to  policy  holders,  power  of  state  to 
regulate,  8-830 

Nude  pact  not  within  protection  of  pro- 
vision, 8-761 

Nullification  of  judgments,  statutes  pro- 
viding for,  unconstitutional,  8-849 

Oath  of  allegiance,  statute  requiring  liti- 
gants to  give,  constitutional,  8-886 

Obligation  and  means  of  enforcement  dis- 
tinguished, 8-861 

Obligation  and  remedy  distinguished,  8- 
861 

Obligation  cannot  be  lessened  or  materially 
affected  by  statute,  8-880 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 

Obligation,  construction  of  law  by  courts 
a  part  of,  8-861 

Obligation  embraces  remedy,  £-861 

Obligation,  existing  law  as  part  of,  8-660 

Obligation  is  means  of  enforcement,  8-861 

Obligation,  municipal  law  of  state  a  part 
of,  8-861 

Obligation  of  contract  not  terminated  by 
judgment,  8-848 

Obligation,  what  constitutes,  8-859 

Offensive  business,  ordinance  prohibiting 
continuance  of,  invalid,  8-775 

Officer's  liability  for  stolen  funds,  statute 
releasing,  constitutional,  8-885 

Offices  in  state  educational  institution, 
change  in  tenure,  8-845 

Opening  order  of  confirmation,  statute  pro- 
viding for,  valid,  8-883 

Operation  of  provision  on  contracts  between 
citizens  of  a  state,  8-751 

Order  of  confirmation,  statute  authorizing 
opening  of,  not  unconstitutional,  8-883 

Ordinance  fixing  rent  for  ground  occupied 
by  poles  of  electric  company  a  contract, 
8-828 

Ordinance  forbidding  use  of  street  by  rail- 
road in  city,  validity  of,  8-817 

Ordinance  prohibiting  continuance  of  of- 
fensive business  in  city,  when  invalid, 
8-775 

Ordinance*  specifying  mode  for  laying  elec- 
tric wires  not  a  contract,  8-828 

Other  constitutional  rights,  impairment  of, 
8-751 

Parol  evidence  of  consideration  and  in- 
tent, constitutionality  of  statute  regu- 
lating admissibility,  8-882 

Parol  evidence  to  vary  written  contract, 
statute  changing  rule  as  to,  constitu- 
tional, 8-883 

parties,  capacity  to  contract  not  within 
protection  of  provision,  8-760 

Partnership  contracts,  protection  of  clause 
extended  to,  8-856 . 

Paupers,  statute  altering  rules  of  settle- 
ments of,  not  unconstitutional,  8-756 

Pavement  of  streets,  agreement  between 
city  and  railroad  company  for,  as  con- 
tract, 8-817 

Paving  contracts,  exemption  from  taxation 
of  residents  of  added  wards  not  impair- 
ment of,  8-776 
Payment  made  by  mistake,  statutes  may 
abrogate  right  to  recover,  8-856 

Payment  of  bond,  injunction  to  restrain 
diversion  of  fund  provided  fdr,  8-780 

Payment  of  judgment  in  instalment,  stay 
law  providing  for,  unconstitutional,  8- 
871 
Payment     of     municipal     bonds,     statute 
changing  mode  of,   unconstitutional,  8- 
778 
Payment  of  other  county  expenses  out  of 
f        revenues  not  impairment  of  bondholders' 
rights,  8-779 
Payment  of  taxes  condition  precedent  to 
recovery  on  contract,  statutory  provision 
as  to,  unconstitutional,  8-884 

Payment,  time  of,  cannot  be  postponed  by 
stay  laws,  8-870 
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IMPAIRMENT     OF    OBIilGATION     OF      IMPAIRMENT     OF    OBLIGATION     OF 


CONTRACT  —  Cont'd. 

Penalties,  statute  changing,  constitutional, 
8-856 

Penalty  for  failure  to  forward  freight, 
statute  providing  for,  not  within  pro- 
hibition, 8-754 

Perpetuation  of  judgments  invalid,  8-850 

Place  of  payment  of  bonds,  statute  pro- 
viding for  change  of,  invalid,  8-884 

Pledged  fund  for  payment  of  state  bonds, 
diversion  of,  unconstitutional,  8-767 

Poles  and  wires  in  streets,  removal  of, 
by  city,  not  within  prohibition,  8-755 

Police  power,  contract  by  which  Btate  is 
divested  of,  not  within  protection  of  pro- 
vision, 8-759 

Police  power,  effect  of  prohibition  upon, 
8-752 

Police  power,  limitation  on  exercise  of, 
8-752 

Police  power,  when  prohibition  applicable 
to  abuse  of,  8-753 

Policy,  power  of  state  to  regulate  typo- 
graphical form  of,  8-830 

Political  power,  charter  granting,  not  a 
contract,  8-781 

Postponement  of  collection  of  municipal 
warrants  invalid,  8-774 

Postponement  of  existing  lien  to  subse- 
quent lien  impairment  of  contract,  8-852 

Powder  magazine,  city  may  withdraw 
privilege  granted  to  maintain,  8-756 

Premiums,  effect  of  provision  on  taxation 
of  insurance,  8-75/ 

Priority  of  liens,  validity  of  statute  affect- 
ing, 8-852 

Private  corporations,  charters  are  con- 
tracts, 8-786 

Privileges  of  corporations,  effect  of  pro- 
vision upon  condemnation  of,  8-758 

Procedure,  statute  affecting,  not  uncon- 
stitutional, 8-878 

Proceedings  for  improvements,  statute  cur- 
ing defects  in,  constitutional,  8-867 

Process  against  volunteer  soldiers,  stay 
law  affecting,  valid,  8-871 

Process,  statute  regulating  mode  of  service 
of,  on  corporation,  8-886 

Prohibition  addressed  to  impairment  of 
obligation,  not  of  contract,  8-850 

Prohibition,  limitation  of  power  of  states, 
8-750 

Prohibition  not  applicable  to  United 
States,  8-751 

Prohibition  not  limited  to  commercial  con- 
tracts, 8-255 

Promissory  notes  given  for  purchase  price 
of  slaves  cannot  be  impaired,  8-850 

Proof  of  impairment,  sufficiency  of,  8-866 

Proof,  statute  changing  rule  as  to  burden 
of,  unconstitutional,  8-881 

Protection  of  provision'  not  extended  to 
contract  divesting  state  of  police  power, 
8-750 

Public  corporation,  charter  of,  as  con- 
tract, 8-781 

Public  corporations,  charters  not  con- 
tracts. 8-?  86 

Public  funds,  constitutionality  of  chang- 
ing distribution  of,  8-772 

OF.  a  A,-W  w 


CONTRACT  —  Cont'd. 

Public  improvements,  assessment  for,  not 
contracts,  8-857 

Public  lands,  application  for  survey  of, 
does  not  confer  rights  to,  8-765 

Public  lands,  contracts  for  purchase  of  pro- 
tected, 8-765 

Public  lands,  provision  for  resale  or  for- 
feiture in  default  of  payment,  not  viola- 
tion, 8-765 

Public  lands,  statute  affecting  registration 
of  previous  grants  unconstitutional,  8- 
766 

Public  lands,  statute  subjecting  to  pay- 
ment of  debts  due  state  constitutional, 
8-766 

Public  lands,  statute  taxing  land  held 
under  patent  constitutional,  8-766 

Public  navigation  corporation,  charter  a 
contract,  8-786 

Public  office,  appointment  to,  not  a  con- 
tract, £-845 

Public  office,  election  or  appointment  to 
for  definite  time,  a  contract,  8-846 

Public  office  held  during  good  behavior, 
tenure  of,  cannot  be  altered,  8-845 

Public  office,  officer  has  no  vested  right  in, 
0-45 

Public  officers,  change  in  rate  of  compen- 
sation of,  valid,  8-846 

Public  officers,  obligation  to  pay  fixed  rate 
after  rendition  of  service  by,  cannot  be 
impaired,  8-846 

Public  offices,  abolition  of,  8-846 

Public  offices,  tenure  and  compensation  of, 
not  a  contract,  8-845 

Public  offices,  vacation  of,  by  legislature 
not  an  impairment,  8-846 

Public  printing,  change  in  election  law 
affecting  contract  for,  not  unconstitu- 
tional, 8-766 

Public  printing,  contract  for,  protected, 
8-766 

Public  property,  abrogation  of  agreement 
to  lease,  valid,  8-775 

Purchase  by  road  board  of  land  sold  for 
taxes,  validity  of  redemption  law  affect- 
ing, 8-872 

Purchase  of  public  lands,  contracts  for, 
proteoted,  8-765 

Purpose  of  prohibition,  8-750 

Question  of  impairment  to  be  determined 
by  federal  courts,  8-886 

Question  of  law  and  fact,  impairment  is, 
8-866 

Quieting  title  to  real  property  not  a  viola- 
tion of  provision,  8-885 

Railroad  charter  not  impaired  by  abolition 
of  grade  crossings,  8-754 

Railroad  charter  not  impaired  by  change 
as  to  requirement  for  safeguards  on 
crossings,  8-754 

Railroad  charter  not  impaired  by  require- 
ment that  highway  crossings  be  main- 
tained, 8-754 

Railroad  companies,  municipal  aid  bonds 
for  construction  of,  cannot  be  impaired, 
8-821 

Railroad  corporations,  charters  are  con- 
tracts, 8-788 
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IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  ConVd. 

Railroad  corporations,  modification  enlarg- 
ing time  of  commencement  of  operation, 
valid,  H-i  89 

Railroad  corporations,  municipal  corpora-' 
tions  cannot  impair  charter  of,  8-789 

Railroad  corporations,  taking  of  charter 
of,  under  right  of  eminent  domain,  valid, 
8-789 

Railroads,  additional  limitations  cannot  be 
placed  on  loan  of  state  to,  8-821 

Railroads,  bonds  given  by,  as  condition  to 
use  of  streets  not  a  contract,  8-817 

Railroads,  continued  operation  of,  as  con- 
sideration bringing  franchise  Within  pro- 
tection of  provision,  8-702 

Railroads,  effect  of  provision  upon  state, 
regulation  of,  8-753 

Railroads,  grant  of  control  of  streets  to, 
not  within  protection  of  provision,  8-754 

Railroads  in  streets,  municipal  consent  to 
erection  of,  cannot  be  impaired,  8-816 

Railroads,  mode  of  exercise  of  right  of 
eminent  domain  by,  not  within  protec- 
tion of  provision,  8-753 

Railroads,  removal  of  limitation  of  liabil- 
ity for  personal  injury  by,  not  Within 
prohibition  of  provision,  8-754 

ftailroads,  statute  fixing  liability  for  fires 
communicated   by,  constitutional,   8-754 

Railroads,  statute  fixing  liability  for  wages 
of  laborers  of  contractors  on,  constitu- 
tional, 8-755 

Railroads,  statute  fixing  liability  of,  for 
injury  to  live  stock  constitutional,  8- 
754 

Railroads,  statute  imposing  penalty  on, 
for  failure  to  forward  freight  not  uncon- 
stitutional, 8-754 

Railroads,  statute  requiring  lessee  to  pay 
tax  on  and  deduct  from  rent  constitu- 
tional, 8-758 

Railroads,  tax  on  free  passes  issued  by, 
constitutional,  8-757 

Railroads,  when  agreement  to  give  munici- 
pal aid  to,  becomes  a  contract,  8-822 

Rate  of  interest,  legislature  cannot  change, 
as  to  existing  contract,  8-851 

Ratification  of  unauthorized  contract  of 
municipal  corporation,  subsequent  legis- 
lature cannot  abrogate,  8-783 

Real  estate,  validity  of  condemnation  of, 
8-759 

Real  property,  title  of,  may  be  quieted, 
8-885 

Reasonableness  of  new  limitation  as  affect- 
ing validity  of  statute,  8-868,  869 

Reasonable  regulation  of  corporation  not 
an  infringement  of  provision,  8-790 

Receivability  of  state  bank  notes  in  pay- 
ment of  state  debts  cannot  be  impaired, 
8-785 

Receivability  of  state  bank  notes  in  pay- 
ment of  taxes  cannot  be  destroyed,  8-785 

Receiver  of  bank,  statute  providing  for 
appointment  of,  valid,  8-834 

Receivers,  appointment  of,  as  infringing 
right  of  creditor  against  stockholder, 
8-812 

Recognizance,  substitution  of  surety  in,  not 
impairment  of  contract,  8-857 

866 


IMPAIRMENT     OF    OBLIGATION    OP 
CONTRACT  —  Cont'd, 

Recording  Act  affecting  adverse  possession 
under  unrecorded  deed  valid,  8-873 

Recording  Act  affecting  mortgages,  validity 
of,  8-873 

Recording  Act  affecting  Vendor's  lien  in- 
Valid,  8-873 

Recording  Act  cannot  render  county  war- 
rants invalid,  8-873 

Recording  Acts  not  impairment  of  contract 
obligation,  8-873 

Recording  of  instruments  where  record  has 
been  destroyed,  statute  providing  for, 
constitutional,  8-873 

Recovery  of  payments  made  by  mistake, 
statute  taking  away  right  of,  valid,  8-856 

Recovery  on  contract,  statute  making  pay- 
ment of  taxes  condition  precedent  to, 
unconstitutional,  8-884 

Redemption  by  mortgagor  from  tax  sale, 
validity  of  statute  changing  rule  as  to, 
8-848  .      . 

Redemption  laws  affecting  existing  con- 
tracts unconstitutional,  8-872 

Redemption  laws  affecting  existing  indebt- 
edness invalid,  8-872 

Redemption  laws  affecting  purchase  by 
road  board  of  land  sold  for  taxes,  valid- 
ity of,  8-87$ 

Redemption  laws  affecting,  sales  of  munici- 
.  pal  claims,  validity  of,  8-872 

Redemption  laws  affecting  sales  under  exe- 
cution, validity  of  statute  applying  to 
existing  judgment,  8-872 

Redemption  laws,  effect  as  to  rents  and 
profits  during  redemption  period.  8-873 

Redemption  laws,  independent  purchasers  at 
foreclosure   sale  cannot   question  valid- 

.    ity  of,  8-872 

Redemption  laws  in  force,  a  part  of  eon- 
.  tract,  8-872 

Redemption  laws,  validity  where  time  is 
extended  under,  8-873  .    , 

Redemption  of  land  sold  lor  taxes,  validity 

■ .  of  statute  affecting,  8-872 

Reduction  of  interest  on  judgment,  statute 
providing  for,  valid,  8-849 

Reduction  of  rate,  of  interest  after  mort- 
gage sale,  8-851    • 

Reduction  of  taxable  value  of  municipal 
property,  statute  providing  for,  not  ap- 
plicable to  existing  contract,  8-776 

Reference  made  to  original  contract  to  de- 
termine nature  of  judgment,  8-849 

Refusal  of  state  to  complete  contract  for 
erection  of  public  building  not  a  viola- 
tion of  provision,  8-764 

Registration  of  previous  grants  of    public 
lands,  statute  affecting,  unconstitutional, 
.  8-766 

Regulation  of  railroad  rate$: 

Agreement  in  charter  fixing  rates,  ef- 
fect of,  8-^18 
Authority  of  state  or  municipality  as 
.    to,  8-818.    .  ,.    . 

Constitutional    power    to   alter  rates, 

,8-820 
Construction     of     language     granting 
,  right  to  railroad  to  fix  rates,  8-818 
Discrimination,  effect  of  provision  in 
charter  against,  8-820 
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IMPAIRMENT     OF    OBLIGATION     OF       IMPAIRMENT     OF    OBLIGATION     OF 


CONTRACT  —  Cont'd. 
Regulation  of  railroad  rates  —  Cont'd, 
Effect  of  agreement  in  charter  fixing 

rates,  8-818 
Grant  of  power  to  railroad  to  fix  as 

contract,  8-819 
Implied  contract  that  rates  shall  be 

fixed  by  railroad,  8-819 
Implied  power  to  fix  rates,  when  char- 
ter does  not  give  rise  to,  8-819 
Legislative    or    municipal    control    of 

rates,  8-818 
Limitation  on  regulation  by  state,  8- 

818    . 
Maximum,  establishment  of,  for  rail- 
road rates  not  an  infringement,  8- 
819 
Maximum  fixed  in  ordinance,  effect  as 

contract,  8-819 
Maximum  rate,  ordinance  fixing,  not  a 

contract,  8-819 
Maximum  rate,  power  to  issue,  8-819 
Mileage  books,  power  to  require  issu- 
ance of,  8-820 
Ordinance  fixing  maximum,  effect  of, 

as  contract,  8-819 
Ordinance  fixing  rates  as  contract,  8- 

820 
Rates  governed  by  contract  with  state, 

8-818 
Reasonableness  of  rates  fixed,  8-820 
Right  of  railroad  to  fix  as  a  contract, 

8-818 
Tolls  ti>  be  paid  for  privilege  of  using 
another  road,  ordinance  fixing,  not 
impairment  of  right  to  fix  rates,  8- 
819 
Use  of  another  road,  ordinance  fixing 
tolls  to  be  paid  for,  not  impairment 
of  right  to  fix  rates,  8-819 
Regulation  of  railroads  by  states,  effect  of 

provision  upon,  8-753 
Reincorporation  after  dissolution,  obliga- 
tions of  municipality  cannot  be  impaired 
by,  8-780 
Release  of  state's  part  interest  in  prop- 
erty not  invalid,  8-773 
Religious  corporations,  charter  a  contract, 

8-789 
Religious  society,  vested  right  of,  in  trust 

fund  cannot  be  impaired,  8-845 
Remedial  statute  not  impairment,  8-866 
Remedies   of  bondholders,   change  in  con- 
struction of  statute  as  to,  unconstitu- 
tional, 8-778 
Remedies  of  bondholders,  statute  affecting, 

unconstitutional,  8-778 
Remedies  of  municipal  bondholders,  stat- 
ute  altering  that   in   force   at  time   of 
issue,  unconstitutional,  8-778 
Remedies,  statute  changing,  constitutional, 

8-851 
Remedy,  addition  to,  statute  providing  for, 

constitutional,  8-99 
Remedy,  against   bank    after    dissolution, 
statute    providing    for    restoration    of, 
valid,  8-834      , 
Remedy  and   obligation   distinguished,   8- 

861 
Remedy  applicable  to  torts  only,  statute 
withdrawing,  constitutional,  8-879 


CONTRACT  —  Cont'd. 
Remedy  by  attachment  and  garnishment, 

statute  allowing  rule  as  to,  valid,  8-884 
Remedy  by  mechanics'  and  materialmen's 

liens  may  be  changed,  8-852 
Remedy,  change  in  favor  of  objecting  party, 

statute  providing  for,  constitutional,  8- 

880 
Remedy,   change   of,   constitutional   where 

substantial  remedy  left,  8-861 
Remedy  embraced  in  obligation,  8-861 
Remedy  for  enforcement  of  tax-receivable 

coupons,  statute  altering,  valid,  8-768 
Remedy,    insolvency    law   affecting,   valid, 

8-877 
Remedy,  interference  with  convenience  of, 

does  not  render  statute  invalid,  8-880 
Remedy,  law  changing,  constitutional,  8- 

856 
Remedy,  nonexisting  cannot  be  impaired, 

8-879 
Remedy  of  bondholder  must  be  unimpaired 

or    substantial   equivalent   provided,   8- 

778 
Remedy  of  mortgagee,  statute  affecting,  not 

unconstitutional,  8-846 
Remedy,    statute    affecting,    constitutional 

where  substantial  remedy  remains  or  is 

given,  8-g79 
Remedy,  statute  changing,  constitutional, 

8-877 
Remedy,  statute  changing  rules  of  evidence 

as  affecting,  8-881 
Remedy,  statute  extinguishing  and  leaving 

no  redress,  unconstitutional  as  to  exist- 
ing contracts,  8-880 
Remedy,  statute  giving,  where  none  existed 

before,  constitutional,  8-879 
Remedy,  statute  interfering  with  or  deny- 
ing enforcement  of,  unconstitutional,  8- 

880 
Remedy,   statute   rendering   less   effective, 

unconstitutional,  8-880 
Remedy  to  enforce  contracts,  federal  stat- 
ute affecting,  not  within  prohibition,  8- 

752 
Remedy,  validity  of  statute  affecting,  8- 

881 
Remission  or  release  of  penalties,  statdte 

providing  for,  constitutional,  8-855,  856 
Removal  of  disability  of  witnesses,  statute 

providing  for,  constitutional,  8-882 
Removal  of  limitation  of  liability  for  per- 
sonal injury  not  within  prohibition  of 

Constitution,  8-754 
Removal  of  remedy  by  mandamus,  statute 

providing    for,    valid    where    sufficient 

remedy  remains,  8-883 
Removal  of  telegraph  and  telephone  poles 

and  wires  by  citv  not  within  prohibition, 

8-755 
Removal  of  trustee  under  existing  deed  of 

separation,  statute  providing  for,  uncon- 
stitutional, 8-854 
Renewal  notice  to  policy  holder,  power  of 

state  to  require,  8-830 
Rents  and  profits  during  redemption  period, 

validity  of  redemption  law  affecting,  8- 

873 
Rents  and  profits,  liability  of  tenant  for, 

cannot  be  altered,  8-858 
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Rent,  statute  abolishing  distress  for,  in- 
valid, 8-884 

Reopening  of  judgments,  validity  of  stat- 
ute providing  for,  8-849 

Reorganization  by  purchaser  at  foreclosure, 

*  general  law  providing  for,  not  a  con- 
tract, 8-789 

Repeal  of  Act  establishing  county  valid, 
8-784 

Repeal  of  Act  of  incorporation  before  ac- 
ceptance, constitutional,  8-761 

Repeal  of  Act  to  erect  dam  invalid,  8-884 

Repeal  of  charter  of  unorganized  corpora- 
tion valid,  8-791 

Repeal  of  existing  statute  cannot  affect 
contract  of  states,  8-764 

Repeal  of  statute  authorizing  mechanics' 
liens,  validity  of,  8-853 

Repeal  of  statute,  effect  of  reservation  of 
power  to,  8-771 

Repeal  of  statute  establishing  county  seats 
not  violation  of  prohibition,  8-773 

Repeal  of  statute  giving  court  right  to 
order  special  tax  not  applicable  to  exist- 
ing contracts,  8-776 

Repeal  of  statute  granting  annuity  for 
life  valid,  8-772 

Repeal  of  statute  of  limitations,  validity 
of,  as  affecting  rights,  8-869 

Repeal  of  statute  providing  for  assessment 
for  construction  of  turnpike  valid,  8- 
835 

Repeal  of  subsequent  statute  enlarging 
taxing  power  not  infringement  of  rights 
of  bondholders,  8-779 

Repeal  of  usury  law  operates  retrospec- 
tively, 8-851 

Replevin  bonds,  obligation  of,  cannot  be 
changed,  8-857 

Replevin  on  judgment,  statute  extending 
time  of,  unconstitutional,  8-858 

Repudiation  by  municipal  corporation  of 
contract  not  a  violation  of  provision, 
8-863 

Resale  or  forfeiture  of  public  lands  in  de- 
fault of  payment  not  violation  of  pro- 
vision, 8-765 

Respites,  statute  providing  for,  valid,  8- 
858 

Return  of  writs,  statute  postponing  by 
changing  time  for  holding  courts,  in- 
valid as  to  existing  contracts,  8-871 

Review  of  judgments,  change  of  statute 
regulating,  not  a  violation  of  provision, 
8-883 

Revocation  of  appropriation  for  internal 
improvement,  validity  of,  8-772 

Revocation  of  license  granted  by  state 
without  consideration  constitutional,  8- 
762 

Revolution  did  not  dissolve  contracts  of 
existing  corporations,  8-791 

Right  of  action  for  tort,  provision  not 
applicable  to,  8-763 

Right  of  eminent  domain,  effect  of  provi- 
sion upon  exercise  of,  8-758 

Rights  of  existing  creditors  not  impaired 
by  statute  authorizing  surrender  and 
reconveyance  of  property  and  franchise 
of  corporation,  8-810 


IMPAIRMENT     OF    OBLIGATION     OF 
CONTRACT  —  Cont'd. 

Rights,  purpose  of  clause,  protection  of, 
8-860 

Rule  as  to  burden  of  proof,  statute  chang- 
ing, unconstitutional,  8-881 

Rules  of  evidence,  constitutionality  of 
statute  changing,  8-881 

Rules  of  evidence,  unreasonable  change  in, 
not  allowed,  8-881 

Sale  of  forfeited  shares  of  stock,  place 
fixed  by  charter  cannot  be  changed,  8- 
787 

Sale  of  intoxicating  liquors,  state  regula- 
tion of,  not  within  prohibition,  8-755 

Sales  for  municipal  claims,  validity  of 
redemption  law  affecting,  8-872 

Sale  under  execution,  statute  changing 
rule  as  to,  cannot  affect  existing  con- 
tracts, 8-871 

School  books,  repeal  of  statute  providing 
for  use  of  certain  class  of,  valid,  8-773 

School  commissioners,  Act  incorporating 
board  of,  not  a  contract,  8-785 

School  townships,  Act  incorporating,  not  a 
contract,  8-784 

Sci.  fa.  to  revive  dormant  judgments,  stat- 
ute prohibiting  issuance  of,  valid,  8- 
886 

Securities,  validity  of  statute  requiring  en- 
forcement of,  by  creditors,  8-885 

Separate  property  of  married  women,  effect 
of  statute  relating  to  as  to  existing  mar- 
riages, 8-854 

Sequestration,  validity  of  statute  limiting 
and  regulating,  8-886 

Service  of  process  on  corporation,  regula- 
tion of,  constitutional,  8-886 

Set-off  against  judgment,  statute  provid- 
ing for  valid,  8-849 

Setting  aside  judgments,  statutes  provid- 
ing for,  unconstitutional,  8-849 

Settlement  of  paupers,  statute  altering 
rules  of,  constitutional,  8-756 

Share  in  dower  right  an  infringement  of 
contract,  8-854 

Similar  provisions  in  state  constitutions, 
8-750 

Slaughter-houses,  state  regulation  of  estab- 
lishment of,  not  violation  of  provision, 
8-755 

Slave  marriages,  statute  validating,  con- 
stitutional, 8-855 

Slaves,  contract  for  sale  of,  cannot  be  im- 
paired, 8-859 

Special  assessments  for  public  improve- 
ments not  contracts,  8-857 

Special    tax,    statute    repealing    right    of 
court  to  order,  not  applicable  to  existing 
contracts,  8-776 
Stare  decisis,  rule  of,  as  affecting  impair- 
ment of  contract  obligations,  8-864 

State  agricultural  college,  charter  of,  not  a 
contract,  8-786 

State  and  Federal  Constitutions,  violation 
of  prohibition  against,  8-751    ♦ 

State  bank,  assets  cannot  be  appropriated 
as  school  fund  to  prejudice  of  creditors, 
8-786 

State  bank  notes,  receivability  of,  in  pay- 
ment of  state  debts  cannot  be  impaired, 
8-785 
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CONTRACT  —  Cont'd. 
State  bank  notes,  receivability  of,  in  pay- 
ment of  taxes  cannot  be  destroyed,  8-785 
State  banks,  contracts  of,  protected  by  pro- 
vision, 8-785 
State  banks,  executory  contracts  of,  can- 
not be  destroyed,  8-785 
State   banks,   rights  of   creditors   of,   can- 
not be  impaired  by  diversion  of  assets, 
8-786 
State  board  of  agriculture,  charter  a  con- 
tract, 8-789 
State  bonds,  agreement  as  to  mode  of  pay- 
ment protected,  8-767 
State    bonds    and    coupons    receivable    for 

taxes  protected,  8-768 
State  bonds,  diversion  of  fund  pledged  for 

payment  unconstitutional,  8-767 
State  bonds,  statute  changing  mode  of  de- 
termining  validity    of,    not    unconstitu- 
tional, 8-767 
State  bonds,  statute  directing  writing  off 

of  past-due  bonds  constitutional,  8-767 
State  bonds,  statute  impairing  negotiability 

of,  unconstitutional,  8-768 
State  cannot  infringe  contract  with  munici-  * 

pal  corporation,  8-783 
State   constitution   not   protected   by   pro- 
vision, 8-770 
State  constitutions,  similar  provisions  in, 

8-750 
State  courts,  construction  by,  of  state  stat- 
utes   existing    at    time    contract   made, 
binding  on  federal  courts,  8-887 
State  courts,  construction  by,  of  state  stat- 
utes,  not  binding  on   federal   courts  in 
determining  question  of  impairment,  8- 
887 
State   insolvency   law,   effect  on   contracts 
made  during  suspension  of  state  statute 
by  federal  statute,  8-876 
State,  refusal  of,  to  comply  with  contract 
for  erection  of  public  building  not  a  vio- 
lation of  provision,  8-764 
State  regulation  of  corporate  charters,  ex- 
tent of,  8-790 
State  regulation  of  distribution  of  proceeds 

of  insolvent  insurance  company,  8-831 
States,  application  of  provision  to  contract 

with  United  States,  8-765 
States,  application  to  executed  and  execu- 
tory contracts  of,  distinguished,  8-764 
States,  clause  operates  directly  upon,   8- 

750 
States,   effect  of   prohibition   upon   police 

powers  of,  8-752 
States,  how  far  contracts  of,  protected  by 

provision,  8-764 
States,  law  consenting  to  suit  not  a  con- 
tract, 8-770 
States,  prohibition  a  limitation  on  power 

of,  8-750 
States,   provision   applicable  to   contracts 

of,  8-763 
States,  suits  against,  for  violation  of  pro- 
vision, 8-769 
State   statutes,   construction   of,   by  state 
courts  not  binding  on  federal  courts  in 
determining  question  of  impairment,  8- 
887 
State  treasury  warrants,   retroactive  stat- 
ute affecting,  unconstitutional,  8-766 


869 


CONTRACT  —  Cont'd. 
Statute    affecting    municipal    bonds,    con- 
struction of  that  existing  at  time  of  issue 
cannot  be  changed,  8-778 
Statute  affecting  remedy,  validity,  *8-881 
Statute  as  contract,  extent  of   protection 

afforded,  8-771 
Statute    creating    express    contracts    are 

within  the  clause,  8-771 
Statute   giving    lien    on    public    accounts, 

when  repeal  authorized,  8-772 
Statute  of  frauds,  statute  fixing  construc- 
tion of,  constitutional,  8-882 
Statute  of  limitations,  change  in,  must  be 

reasonable,  8-868 
Statute  of  limitations,  effect  of  provision 

on  changes  in,  8-868 
Statute   recognizing   rights    or   obligations 

not  within  protection  of  clause,  8-771 
Statute    regulating    collateral    inheritance 

tax,  validity  of,  8-772 
Statute   regulating  descent   and   transmis- 
sion of  property,  validity  of,  8-772 
Statutes,  when  considered  infringement  of 

provision,  8-771 
Stay  law  affecting  execution  sale,  validity 

of,  8-871 
Stay  law  affecting  existing  contracts,  when 

valid,  8-871 
Stay  law  affecting  proceedings  against  cor- 
poration  pending  suit  for  forfeiture   of 
charter,  constitutional,  8-871 
Stay  law  affecting  process  against  volun- 
teer soldiers,  valid,  8-871 
Stay  law,  impairment  of  contracts  by,  pro- 
hibited, 8-870 
Stay  law  making  judgment  payable  in  in- 
stalments, invalid,  8-871 
Stay    law   operative   where    additional    se- 
curity   given    for    judgment,    valid,    8- 
871 
Stay  law  suspending  legal  proceedings  dur- 
ing invasion,  valid,  8-871 
Stay  law  to  operate  by  consent  of  majority 
of  creditors  cannot  apply  to  existing  con- 
tracts, 8-870 
Stock,  bonus  on  increase  of,  cannot  be  de- 
manded after  grant  of  charter,  8-787 
Stockholders'  liability  a  contract,  8-812 
Stockholders'  liability,  appointment  of  re- 
ceiver  as   infringing  creditors'   right  to 
enforce,  8-812 
Stockholders'  liability,  manner  of  enforce- 
ment may  be  changed,  8-788 
Stockholders'  liability,  validity  of  statute 

altering  limitation  of,  8-788 
Stockholder,  voting  rights  of,  cannot  be  in- 
fringed, 8-787 
Stock  invested  in  municipal  bonds,  validity 

of  taxation  of,  8-777 
Stock   of  banks,  effect  of  provision  upon 

taxation  of,  8-757 
Stock,  place  of  sale  of  forfeited  shares  can- 
not be  changed,  8-787 
Street   improvements,   conditions   attached 

to,  cannot  be  annulled,  8-774 
Streets,    ordinance    permitting    telegraphs 

and  telephones  in,  as  contract,  8-829 
Strict  construction  of  term  "  obligation  of 

contracts,"  8-261 
Subdivision  of  county  warrants,  validity  of 
statute  providing  for,  8-770 
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Submerged  and  overflowed  lands,  repeal  of 
statute  providing  for  cession  of  control 
of,  valid,  8-773 

Subrogation,  rights  of  creditor  to,  cannot 
be  impaired,  8-885 

Substituted  remedy,  constitutionality  of 
statute  providing  for,  8-879 

Substitution  of  remedy,  statute  providing 
for,  constitutional,  8-801 

Substitution  of  surety  in  recognizance  not 
impairment  of  contract,  8-857 

Succession  tax  not  within  prohibition,  8- 
758 

Suicide  clause  in  insurance  policy,  state 
may  regulate  effect  of,  8-830 

Suit  against  state  for  impairment  of  con- 
tract, limitation  of  Eleventh  Amendment 
on,  8-770 

Suits  against  state  for  violation  of  pro- 
vision, 8-769 

Suits  on  bonds,  statute  regulating,  valid, 
8-886 

Summary  remedy  given  after  injury,  stat- 
ute providing  for,  valid,  8-886 

Sunday  laws,  regulation  of  theatrical  per- 
formances, constitutional,  8-756 

Sureties,  statute  regulating  defenses  of, 
constitutional,  8-885 

Surrender  and  reconveyance  of  property 
and  franchises  of  corporation,  rights  of 
existing  creditors  not  impaired  by  stat- 
ute authorizing,  8-810 

Surrender  of  property  as  full  discharge  of 
indebtedness,  statute  providing  for,  un- 
constitutional, 8-886 

Survey  of  public  lands,  rights  obtained 
under  application  for,  not  protected,  8-765 

Suspension  of  legal  proceedings  during  in- 
vasion, statute  providing  for,  constitu- 
tional, 8-871 

Taxable  value  of  municipal  property,  stat- 
ute providing  for  reduction  of,  not  ap- 
plicable to  existing  contracts,  8-776 

Tax  assessment  not  a  contract,  8-856 

Taxation  affecting  contracts  between 
master  and  servant  not  within  prohibi- 
tion, 8-757 

Taxation  by  municipal  corporation  of 
property  used  in  contract  with  it,  effect 
of  provision  on,  8-757 

Taxation,  contracts  made  on  faith  of,  pro- 
tected, 8-775 

Taxation,  limitation  of  rate  of,  an  in- 
fringement of  rights  of  bondholders,  8- 
779 

Taxation  of  banks  and  bank  stock,  effect 
of  provision  upon,  8-757 

Taxation  of  bonds  owned  by  nonresidents 
invalid,  8-812 

Taxation  of  corporate  property  and  fran- 
chises, effect  of  provision  upon,  8-757 

Taxation  of  gas  company  not  impairment 
of  charter,  8-758 

Taxation  of  insurance  premiums,  effect  of 
provision  on,  8-757 

Taxation  of  leased  railroads,  statute  re- 
quiring payment  by  lesspp  and  deduction 
from  rent  constitutional.  8-758 

Taxation  of  mortcncrpd  propprty,  statute 
providing  change  in  manner  of,  constitu- 
tional, 8-847 


870 


CONTRACT  —  Cont'd. 
Taxation  of  mortgages,  effect  of  provision 

on,  8-757 

Taxation  of  municipal  bonds  owned  by  non- 
residents, 'statute  providing  for,  uncon- 
stitutional, 8-777 

Taxation  of  public  lands  held  under 
patent,  statute  providing  for,  constitu- 
tional, 8-766 

Taxation  of  stock  invested  in  municipal 
bonds,  validity  of,  8-777 

Taxation,  power  of  municipality  as  to  not 
vested  right,  8-782 

Taxation,  prohibition  as  affecting  power 
of,  8-756 

Taxation,  provision  as  affecting  exemption 
from,  8-761 

Tax  deed,  rule  as  to  conclusiveness  as  evi- 
dence cannot  be  altered,  8-881 

Taxes,  change  in  mode  of  assessment  not 
impairment  of  mortgage  contract,  8- 
847 

Taxes  for  street  improvements,  ordinance 
providing  for  abatement  of,  not  repeal- 
able,  8-774 

Taxing  power  of  municipal  corporation 
limited  by  provision,  8-757 

Taxing  power  of  state,  provision  a  limita- 
tion upon,  8-757 

Tax  on  bonds  and  mortgages,  statute  mak- 
ing payable  by  corporation  treasurer 
valid,  8-757 

Tax  on  bonds  owned  by  residents  valid,  8- 
812 

Tax  on  free  passes  issued  by  railroads  con- 
stitutional, 8-757 

Tax  on  occupation  not  entitled  to  protec- 
tion as  contract,  8-853 

Tax  on  succession  not  within  prohibition, 
8-758 

Tax-receivable  bonds  and  coupons  pro- 
tected, 8-768 

Tax-receivable  coupons,  refusal  to  receive 
in  payment  of  liquor  license  taxes  valid, 
8-768 

Tax-receivable  coupons,  statute  altering 
remedy  for  enforcement  valid,  8-768 

Tax- receivable  coupons,  validity  of  refusal 
to  receive  in  payment  of  school  taxes,  8- 
768 

Tax  sale  certificates,  constitutionality  of 
statute  affecting,  8-856 

Tax  sales,  constitutionality  of  statute 
affecting,  8-856 

Tax  sales,  validity  of  redemption  law 
affecting,  8-872 

Tax  sales,  validity  of  statute  extending 
time  for  redemption,  8-873 

Telegraph  and  telephone  poles  and  wires 
in  streets,  removal  of  by  city  not  within 
prohibition.  8-755 

Telegraphs  and  telephones,  ordinance  per- 
mitting use  of  streets  by,  as  contract,  8- 
829 

Tenants,  liability  for  rents  and  profits  can- 
not be  altered,  8-858 

Tenure  and  compensation  of  public  officer 
not  a  contract,  8-845 

Tenure  of  office  in  state  educational  in- 
stitution, chance  in,  8-845 

Tenure  of  public  office  held  during  good  be- 
havior cannot  be  altered,  8-845 
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Impairment,  9U. 


IMPAIRMENT     OF    OBLIGATION    OF 
CONTRACT  —  Cont'd. 

Territorial  government,  charter  granted 
by,  a  contract,  8-789 

Theatrical  performances,  Sunday  laws 
regulating,  constitutional,  8-756 

Ticket  scalping,  validity  of  statute  affect- 
ing business  of,  8-858 

Time  of  commencement  of  protection,  8-761 

Title  to  real  property  may  be  quieted,  8- 
885 

Tort,  judgment  founded  on,  not  a  contract, 
8-848 

Tort,  provision  not  applicable  to  right  of 
action  for,  8-763 

Torts,  statute  withdrawing  remedy  apper- 
taining to,  constitutional,  8-879 

Townships,  Act  incorporating  for  school 
purposes  not  a  contract,  8-784 

Trade,  discontinuance  of  encouragements 
to  engage  in,  not  infringement  of  pro- 
vision, 8-773 

Transfer  of  territory  of  municipal  corpora- 
tions cannot  invalidate  obligations,  8- 
780 

Transfer  tax  not  within  prohibition,  8-758 

Trial,  statute  changing  place  and  mode  of, 
constitutional,  8-883 

Trustees  of  corporation,  rule  as  to  liability 
of,  cannot  be  changed,  8-857 

Trustees  under  existing  deed  of  separation, 
statute  providing  for  removal  of,  uncon- 
stitutional, 8-854 

Trustees  under  mortgage,  statute  changing 
manner  of  appointment  of,  unconstitu- 
tional, 8-847 

Trusts,  validity  of  statute  altering  ad- 
ministration of,  8-885 

Turnpike  company,  validity  of  condemna- 
tion of  property  of,  8-759 

Turnpike,  statute  providing  for  assessment 
on  land  for  construction  of,  may  be  re- 
pealed, 8-835 

Unauthorized  contract  of  board  of  educa- 
tion not  protected,  8-760 

Unconstitutionality  of  statute  may  be 
waived,  8-889 

United  States,  application  of  provision  to 
contracts  between  states  and,  8-765 

United  States  not  included  within  prohibi- 
tion, 8-751 

Unreasonable  change  in  rules  of  evidence 
not  allowed,  8-881 

Use  of  certain  books  in  schools,  repeal  of 
statute  providing  for,  valid,  8-773 

Use  of  streets  by  railroad,  municipal  con- 
sent to,  cannot  be  impaired,  8-816 

Usurious  contracts,  acts  validating,  con- 
stitutional, 8-867 

Usury  laws,  existing  contracts  cannot  be 
impaired  by,  8-851 

Usury  laws,  retrospective  operation  of  re- 
peal of,  8-851 

Validation  of  usurious  contracts,  act  pro- 
viding for,  constitutional,  8-867 

Validation  of  void  contract,  statute  provid- 
ing for,  unconstitutional,  8-884 

Valid ify  essential  to  contract  protected,  8- 
760 

Valid  subsisting  obligation,  prohibition  of 
clause  limited  to,  8-860 

Vendor's  lien,  recording  act  affecting,  in- 
valid, 8-873 
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IMPAIRMENT    OF    OBLIGATION    OF 
CONTRACT  —  Cont'd, 

Venue,  statute  changing,  valid,  8-883 

Venue  of  action  against  insurance  com- 
pany subject  to  state  regulation,  8-831 

Vested  mortgage  liens  cannot  be  displaced, 
8-852 

Vested  right  of  religious  society  in  trust 
fund  cannot  be  impaired,  8-845 

Vested  rights,  power  of  state  to  divest,  8- 
867 

Viaduct  over  tracks,  municipal  permit  for 
construction  of,  not  a  contract,  8-817 

Violation  of  prohibited  statute,  contract 
based  on,  not  protected,  8-761 

Violation  of  state  and  federal  provisions 
against,  8-751 

Void  contract,  statute  validating,  uncon- 
stitutional, 8-884 

Void  franchise  rranted  by  municipal  cor- 
poration not  protected,  8-760 

Voting  rights  of  stockholder  cannot  be  in- 
fringed, 8-787 

Wages  of  laborers  of  contractors  on  rail- 
roads,* statute  fixing  liability  for,  con- 
stitutional, 8-755 

Waiver  of  unconstitutionality  of  statute, 
8-889 

Want  of  consideration  for  sealed  instru- 
ment, statute  allowing  evidence  to  show, 
constitutional,  8-882 

War  interest,  statute  allowing  abatement 
of,  invalid,  8-851 

Warrants,  funds  set  aside  for  payment  of, 
cannot  be  diverted,  8-774 

Warrants  issued  by  county  protected  by 
provision,  8-766 

Warrants  issued  by  county,  recording  Act 
cannot  affect  validity  of,  8-873 

Warrants  issued  by  state  treasury,  retro- 
active statute  affecting,  unconstitutional, 
8-776 

Warrants  of  county,  validity  of  statute 
subdividing,  8-779 

Water  front,  repeal  of  statute  defining  and 
regulating  use  of,  valid,  8-773 

Waterworks  company,  validity  of*  con- 
demnation of,  8-759 

Wharf  lines  established  by  city,  destruc- 
tion of,  unconstitutional,  8-857 

What  constitutes  impairment,  8-865 

What  constitutes  obligation,  8-859 

When  agreement  to  give  municipal  aid  to 
railroad  becomes  a  contract,  8-822 

When  protection  commences  to  apply,  8-761 

Who  may  invoke  constitutional  question, 
8-888 

Widow's  right  of  dower  cannot  be  im- 
paired, 8-854 

Withdrawal  of  remedy  applicable  to  torts 
solely,  statute  providing  for,  constitu- 
tional, 8-879 

Witnesses,  statute  removing  disability  of, 
constitutional,  8-882  • 

Women  and  minors,  state  regulation  of 
working  hours  of,  not  within  prohibi- 
tion, 8-756 

Writs  of  sci.  fa.  to  revive  dormant  judg- 
ments, statute  prohibiting  issue  of  valid, 
8-886 

Writs,     postponement     of     return    of,    by 
cha-ne^e  of  time   for  holding  courts,   in- 
valid as  to  existing  contracts,  8-871 
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IMPAIRMENT    OF    OBLIGATION    OF      INDIANS  —  Cont'd. 


CONTRACT  —  Cont'd. 
Written    contracts,   statute   allowing   con- 
tradiction of,  by  parol  evidence,  constitu- 
tional, 8-883 

IMPEACHMENT: 

See  Senate. 

Articles  preferred  by  House  of  Representa- 
tives, 8-287 
Grounds  for,  9-56 

Member  of  Congress  not  subject  to,  9-56 
President  cannot  pardon,  9-17 
Trial  by  Senate,  8-287 

IMPLIED  CONTRACTS: 

Prohibition  against  impairment  of,  8-762 

IMPORTATION  CLAUSE: 

Effect  of,  8-687 

IMPORTS: 

See  Revenue  Laws. 

Articles  imported  included  in  term,  8-802 

Congress  may  prescribe  quality  of,  8-410 

Definition  of,  8-890,  892 

Effect  of  sale  by  consignee  on  character  of 
goods,  8-892 

Goods  imported  included  in  term,  8-802 

Original  package,  character  as  imports  lost 
by  destruction  of,  8-891 

Original  package,  when  goods  contained  in, 
become  domestic  goods,  8-891 

Property  to  which  term  applies,  8-891 

Restraint  on  importation  of  particular 
goods,  statute  providing  for,  not  a  vio- 
lation of  due-process  clause,  9-298 

Sale  by  consignee  as  affecting  character  aa 
imports,  9-892 

Sale  by  consignee  of  imports,  effect  on 
character  of  goods,  8-892 

Slaves  brought  from  another  state  are  not 
imports,  8-891 

Taxation  of,  see  Taxation. 

Term  includes  goods  imported  as  well  as 
act  of  importation,  8-892 

When  goods  lose  character  as,  8-891 
IMPOST: 

Definition  of,  8-351 

Prohibition  against  laying  by  state,  8-890 

IMPRISONMENT  FOR  DEBT: 

Abolition  of,  by  statute,  obligation  of  con- 
tract not  impaired  by,  8-877 

INCOME  TAX: 

Tax  upon,  direct  tax,  8-306 
View  that  income  tax  not  a  direct  tax  over- 
ruled, 8-306 

INCOMPATIBLE  OFFICES: 

See  Offices  and  Officers. 
INDIANS: 

Admission  of  new  state  as  affecting  treaty 

rights  of  Indians,  9-196 
Alaska,  Indian  slavery  in,   a  violation  of 

Thirteenth  Amendment,  9-377 
Authority  of  Congress  to  legislate  as  to,  9- 

32 
Chickasaw  Nation,  slavery  abolished  within 

by  Thirteenth  Amendment,  9-377 
Citizenship    as    affected    by    absence   from 

reservation,  9-390 
Citizens,  status  of  Indians  as,  9-389 
Civil    rights,   effect   of    recognition   of,   8- 

676 


Commerce  with  Indian  tribes,  power  of 
Congress  to  regulate,  see  Commerce. 

Commissioner  of  Indian  affairs,  powers  of, 
as  representative  of  President,  9-2 

Congress  may  reserve  jurisdiction  over  In- 
dian reservation  in  new  state,  9-195 

Contracts  of,  effect  when  executory,  8-57 G 

Courts  of  Indian  offenses,  nature  of,  9-tiu 

Crimes,  Congress  has  jurisdiction  of,  8-577 

Disturbances  with,  power  of  Congress  1. 
regulate,  8-676 

Eminent  domain,  exercise  by  Congress  of 
right  of,  in  territory  occupied  by,  8-375 

Exclusion  of  Indians  in  determining  repre- 
sentation in  Congress,  9-626 

Executory  contracts  of,  effect,  8-576 

Indians » included  within  limits  of  state, 
power  of  Congress  as  to,  8-577 

Indians  not  taxed  are  not  citizens,  9-626 

Indian  treaties,  see  Treaties. 

Indian  tribe  not  a  foreign  state  within 
meaning  of  jurisdiction  clause,  9-105 

Indictment  clause  not  applicable  to  local 
legislation  of  Indian  nations,  9-258 

Intoxicating  liquors,  laws  regulating  sale 
of,  to  Indians,  valid,  9-172 

Intoxicating  liquors,  power  of  Congress  to 
regulate  sale  to,  8-576 

Intoxicating  liquors,  Bale  of,  to  Indians, 
see   Intoxicating  Liquors. 

Jurisdiction  of  Indian  crimes,  8-577 

Jurisdiction  over  Indian  reservations  in 
new  state,  9-195 

Offenses  by,  committed  outside  reservation, 
jurisdiction  of  state  courts,  8-578 

Ownership  and  distribution  of  property, 
power  of  Congress  to  regulate,  8-575 

Penal  legislation  of  Congress  as  affecting 
9-32 

Privileges  and  immunities  clause  as  affect- 
ing residents  in  Indian  reservations,  9- 
165 

Property,  power  of  Congress  to  regulate 
ownership  and  distribution,  8-575 

Public  lands,  power  of  Congress  to  dele- 
gate to  states  authority  to  make  regula- 
tions for,  9-204 

Public  lands,  power  of  Congress  to  ex- 
tinguish Indian  title  to,  9-204 

Recognition  of  civil  rights  of,  effect,  8-s>75 

Regulations  concerning  destruction  of 
timber  on  Indian  reservations,  8-291 

Sales  of  patent  rights,  statute  imposing 
condition  on  sale  of,  constitutional,  9- 
409 

Settlements  on  Indian  lands,  state  regula- 
tion of,  9-358 

Slavery  in  Alaska  a  violation  of  Thirteenth 
Amendment.  9-377 

Slavery  in  Chickasaw  Nation  abolished  by 
Thirteenth  Amendment,  9-377 

State  courts,  jurisdiction  of  offenses  com- 
mitted outside  reservation,  8-578 

State  regulation  of  settlements  on  Indian 
lands,  9-358 

States,  application  to,  of  authority  to  make 
regulations  as  to  public  lands,  9-204 

Suffrage,  Indians  not  entitled  to  right  of, 
9-638 

Tnxntion  of  Indians  as  determining  citizen- 
ship, 9-390 

Treaties  with,  see  Treaties. 
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Indictment. 


INDIANS  —  Cont'd. 

Treaty  rights  of,  as  affected  by  admission 

of  new  state,  9-195 
Tribal  relation  of,  how  established,  9-32 

INDICTMENT: 

See  Grand  Juby. 

Aliens,  provision  as  to  indictment  applies 

to  crimes  by,  9-257 
Aliens,  provision  as  to  indictment  not  ap- 
plicable to  deportation  of,  9-257 
Annexed  territory,  extent  to  which  indict- 
ment clause  applies  to,  9-258 
Bill  of  particulars  not  proper  to  set  out 

in,  9-331 
Capital  crimes  within  meaning  of  indict- 
ment clause,  9-258 
Cases  arising  in   land  or  naval  force,  in- 
dictment clause  excepts,  9-262 
Change  in  indictment,  effect  of,  9-261 
Congress  without  power  to  limit  the  con- 
stitutional right,  9-257 
Constitutional  right  to  indictment  cannot 

be  waived,  9-263 
Consular  criminal  courts,  indictment  clause 

not  applicable  to,  9-258 
Copy  of  indictment,  rule  as  to  furnishing, 

9-332 
Counterfeit  coin,  conspiracy  to  make,  not 

an  infamous  crime,  9-260 
Counterfeit    government    obligations,    in- 
dictment not  required  for  passing,  9-260 
Courts-martial,  indictment  clause  not  ap- 
plicable to,  9-262 
Crimes    punishable    by    imprisonment    in 
penitentiary  infamous  within  meaning  of 
indictment  clause,  9-259 
Crimes  which  are  infamous  within  mean- 
ing of  indictment  clause,  9-258 
Deportation    of   aliens,   indictment    clause 

not  applicable  to,  9-257 
Division  of  district,   effect  of  indictment 

found  by  grand  jurors  for,  9-328 
Embezzlement,  indictment  not  required  in 

cases  of,  9-260 
Ex  post  facto  law,  whether  statute  regu- 
lating indictment,  etc.,  unconstitutional 
as,  see  Ex  Post  Facto  Laws. 
Failure   to   warn   witness   as   to   privilege 
against  self-incrimination,  effect  of  on  in- 
dictment, 9-281 
Following  language  of  statute,  when  insuffi- 
cient, 9-332 
Foreign  governments,  clause  does  not  re- 
quire  presentment   for   offense   against, 
9-257 
:     Furnishing  copy  of,  9-332 

Grand  jurors  for  division  of  district,  effect 

of  indictment  found  by,  9-328 
Imprisonment   in   penitentiary   a   sentence 
for  infamous  crime  within  meaning  of 
indictment  clause,  9-259 
Indian  nations,  local  legislation  of,  indict- 
ment clause  does  not  apply  to,  9-258 
Indictment  in  district  to  which  removal  of 

prisoner  is  sought,  9-261 
Indictment   or   presentment    not    essential 

to  due  process  of  law,  8-269 
Infamous  crime,  what  constitutes,  within 

meaning  of  indictment  clause,  9-258 
Infamous  nature  of  crime,  public  opinion 
as  determining,  9-261 


INDICTMENT  —  ConVd. 
Information,  prosecution  of  felonies  by,  9- 

435 
Intoxicating  liquors,  keeping  with  intent  to 

sell  not  an  infamous  crime,  9-260 
Invalid     indictment,     statute     validating 
court    proceedings   on,   unconstitutional, 
9-435 
Jeopardy  clause,  defects  in  indictment  as 

affecting  application  of,  see  Jeopardy. 
Keeping   intoxicating   liquors   with   intent 
to  sell,  indictment  not  essential  for,  9- 
260 
Land    or    naval    force,    indictment    clause 

excepts  cases  arising  under,  9-262 
Language  of  statute,  extent  to  which  fol- 
lowed in  indictment,  9-332 
Larceny  an  infamous  crime  within  mea»- 

ing  of  clause,  9-260 
Limitation  on    right   provided  by   clause, 

Constitution  cannot  impose,  9-267 
Local  legislation  of  Indian  nations,  indict- 
ment clause  does  not  apply  to,  9^-258 
Militia,  offenses  by,  when  in  actual  service 
in   time   of   war   or   public   danger   not 
subject  to  indictment  clause,  9-262 
Misapplication  of  funds  of  national  bank, 

indictment  essential  for,  9-260 
Misdemeanors,    requirement   as   to   indict- 
ment not  applicable  to,  9-260 
National  bank,  misapplication  of  funds  of, 
an  infamous  crime  requiring  indictment, 
9-260 
Offense  against  foreign  government,  clause 

does  not  apply  to,  9-257 
Offense  committed  in  actual  ^military  ser- 
vice,  indictment  clause   does   not  apply 
to  arrest  and  prosecution  for,  after  con- 
nection with  service  severed,  9-262 
Offense  in  actual  service  in  time  of  war  or 
public  danger,  provision  as  to,  limited  to 
militia,  9-262 
Offenses  after  discharge  while  undergoing 
imprisonment   under   sentence  of   court- 
martial,   indictment  clause  not  applica- 
ble to,  9-262 
Overt  act  of  treason  to  be  alleged  in  in- 
dictment, 9-332 
Particulars  to  be  stated  in,  9-331 
Passing  counterfeit  government  obligations, 

indictment  not  required  for,  9-260 
Penitentiary,  crimes  punishable  by  impris- 
onment in,  infamous  within  meaning  of 
indictment  clause,  9-259 
Persons     confined     in     military     prisons, 
indictment    clause     not     applicable    to 
offenses  of,  9-262 
Petty  larceny  not  an  infamous  crime,  9- 

260 
Privilege    of    members    of    Congress    not 
applicable  to  indictment  in  state  court, 
8-332 
Punishment  which  may  be  affixed  to  crinr 
as  determining  infamous  nature  within 
meaning    of    indictment    clause,    9-259, 
260 
Receiving  stolen   goods   not   an   infamous 
crime  for  which  indictment  requisite,  9- 
260 
Removal  of  prisoner  from  one  district  to 
another  as  affecting  sufficiency  of  indict- 
ment, 9-261 
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INDICTMENT  —  Cont'd. 

Revenue  laws,  misdemeanors  under,  indict- 
ment clause  not  applicable  to,  9-261 

Sentence  to  penitentiary  with  or  without 
hard  labor,  crimes  punishable  by,  in- 
famous, 9-260 

States,  constitutional  requirement  as  to  in- 
dictment by  grand  jury  not  applicable 
to,  9-256 

Stealing  mail  not  an  infamous  crime,  9- 
260 

Sufficiency  of,  as  affected  by  due-process 
clause,  9-435 

Termination  of  military  or  naval  service 
does  not  render  offense  previously  com- 
mitted subject  to  indictment  clause,  9- 
262 

Test  as  to  infamous  crimes  within  mean- 
ing of  indictment  clause,  9-258 

Treason,  indictment  for,  must  allege  overt 
act,  9-332 

Validation  of  court  proceedings  on  invalid 
indictment,  statute  providing  for,  un- 
constitutional, 9-435 

Waiver  of  constitutional  right  to  indict- 
ment not  allowed,  9-263 

INDIVIDUALS: 

Privileges  and  immunities  clause  not  ap- 
plicable to,  9-159 
INEBRIATES: 

Confinement  of  inebriates  as  violation  of 
Fourteenth  Amendment,  9-507 

Summary  commitment  of,  a  violation  of 
due-process  clause,  9-506 

INFERIOR  COURTS: 

See  Coubts. 
INFORMATION: 

Embezzlement  may  be  tried  on,  9-260 
Misdemeanors,  trial  of,  by  information,  9- 

260 
Prosecution   by   criminal   information,   8- 

265 
States,  statutory  provisions  for  trial  upon 

information,  valid,  9-257 
Stealing  mail  may  be  prosecuted  by,  9-260 
Trial  of  petty  larceny  on,  8-263 
INFORMERS: 

See  Pardon. 
"  INHABITANT  OF  THAT  STATE:  " 
Definition  of,  8-300 

INHERITANCE  TAX: 

See  Succession  Tax. 
INJUNCTION: 

Attachments  in  another  state,  power  to  en- 
join prosecution  of,  9-157 

Copyright,  injunction  to  prevent  infringe- 
ment of,  9-373 

Corporation  commissioners,  injunction 
against  enforcement  of  unlawful  order 
by,  9-371 

Educational  funds,  injunction  to  restrain 
diversion  of,  9-374 

Equalization  board,  injunction  to  restrain 
execution  of  tax  law  by,  9-37  \ 

Executive  officers,  extent  to  which  con- 
trolled by  injunction,  9-72 

Foreign  judgments,  power  to  enjoin  en- 
forcement of.  9-157 

Illegal  tax  valuation,  injunction  to  prevent 
certifying,  9-371 


INJUNCTipif  —  Cont'd. 

Impairment  of  contracts,  injunctipn  to  re- 
strain, 9-372 

Infringement  of  copyright,  injunction  to 
prevent,  9-373 

Location  of  lands  claimed,  injunction  to  re- 
strain, 9-373 

Obstructions  of  commerce,  restrained  by, 
8-399 

Prohibiting  corporations  from  doing  busi- 
ness in  state,  injunction  to  prevenf,  9- 
373 

State  officers,  injunction  to  resfraw  en- 
forcement of  unconstitutional  statute  by, 
9-370 

Unreasonable  rates,  injunction  to  restrain 
enforcement  of,  9-372" 

INSANE  PERSONS: 

Summary  commitment  of,  a  violation  of 
due-process  clause,  9-506 

INSANITY: 

Constitutionality  of  statute  regulating  plea 
of  insanity  and  trial  of  issue,  8-7^6 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  preliminary 
issue  of  insanity,  9^326 

INSOLVENCY: 

See  Bankruptcy. 

Banks,  statute  prohibiting  acceptance  of 
deposits  by,  after  insolvency,  constitu- 
tional, 9-533 

Building  and  loan  associations,  statute 
prohibiting  receipt  of  dues  by,  after  in- 
solvency, constitutional,  9-532 

Discharge  in  insolvency  proceedings  in  an- 
other state,  effect  to  be  given  to,  9-152 

Existing  debts,  validity  of  state  insolvency 
law  affecting,  8-875 

Extraterritorial  effect  not  given  to  insol- 
vency laws,  8-877 

Nonresidents,  validity  of  insolvency  law 
affecting  debts  due  to,  8-876 

State  insolvency  laws  affecting  existing 
debts,  validity  of,  8-874 

State  insolvency  laws,  effect  of  federal 
bankruptcy  statute  upon,  see  Baits- 
buptct. 

Subsequent  debts,  validity  of  state  insol- 
vency law  affecting,  8-875 

INSPECTION  FEES: 

See  Commerce. 

INSPECTION  LAWS: 

See  Commerce. 

Appointment  of  court  gauger,  power  of 
state  to  provide  for,  £-898 

Authority  of  state  as  to,  8-896 

Congress,  control  over  inspection  laws  of 
states,  8-898 

Court  gauger,  state  may  provide  for  ap- 
pointment of,  8-898 

Dimensions  of  tobacco  hogshead,  power  of 
state  to  prescribe,  8-897 

Examination  of  quality  not  an  essential 
feature  of,  8-897 

Federal  statute  applicable  to  boats  en- 
gaged on  ferries  within  state,  8-480 

Fees  for  making  inspection,  power  of  state 
to  prescribe.  8-897 

Hay,  reasonableness  of  fee  exacted  for  in- 
spection of,  8-898 
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INSPECTION  LAWS  —  Cont'd. 

Imported  articles  subject  to,,  8-807 

Inspection  of  liquors,  valid  exercise  of 
state's  power,  8-897 

Intoxicating  liquors,  state  may  require  in- 
spection of,  8-897 

Limitation  on  states  as  to  fees  exacted  for 
inspection,  8-898 

Nature  of,  8-896 

Personal  property  only  subject  to  operation 
of,  8-897 

Power  of  states  to  lery  duties  for  support 
of,  8-262 

Property  subject  to  operation  of,  8-897 

Quantity  a  legitimate  subject  of  inspection, 
8-897 

Reasonableness  of  fee  for  inspection  of  hay, 
8-898 

Tobacco  hogshead,  state  may  prescribe  di- 
mensions of,  8-897 

Vessels,  state  may  require  inspection  of, 
8-897 

What  constitutes,  8-267 

INSPECTION  OP  DOCUMENTS: 

Compulsory  production  of  documents  for 
inspection  as  unreasonable  search,  see 
Searches  and  Seizures. 

INSTRUCTIONS: 

Refusal  of  court  to  refer  to  presumption 
of  innocence  in  instructions  not  a  viola- 
tion of  due-process  clause,  9-437 

INSTRUMENTALITIES         OP         COM- 
MERCE: 

State  taxation  of,  see  Commerce. 

INSURANCE: 

Agents  of  foreign  corporations,  power  of 
state  to  regulate,  9-164 

Agents  of  foreign  corporations,  power  of 
state  to  tax,  9-164 

Agents  of  ioreign  insurance  companies, 
taxation  of,  9-622 

Assessments  on  premium  notes  due  insol- 
vent company,  constitutionality  of  stat- 
ute providing  for,  8-795 

Attorneys'  fees,  allowance  of,  in  action 
against  insurance  companies  not  denial 
of  equal  protection  of  laws,  9-556 

Discrimination  against  individual  acting 
as  agent  for  nonresidents  unconstitu- 
tional, 9-179 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Dub  Process  of  Law. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Imports,  tax  on  premium  for  insurance 
upon,  8-895 

Insurance  not  interstate  commerce,  8-383 

Marine  insurance,  see  Admiralty. 

Power  of  state  to  regulate  admission  of 
foreign  -corporations  to  do  business,  8- 
524 

Premiums,  taxation  of,  8-757 

State  regulation  of,  8-829 

State  regulation  of,  a  valid  exercise  of 
police  power,  9-411 

State  taxation  of,  see  Commerce. 

Taxation  of  premiums,  constitutionality, 
8-757 

Tax  on  business  of  conducting  not  a  dirtet 
tax,  8-308 


INSURRECTION: 

Effect  of,  on  election  of  representatives,  8- 
298 

Effect  upon  venue  of  trial,  9-132 

Election  of  senator  by  state  while  in  in- 
surrection, 8-312 

Power  of  federal  government  to  suppress, 
8-289 

President  may  suppress,  9-11 

Renewal  of,  power  of  Congress  to  guard 
against,  8-652 

States  in  insurrection,  validity  of  statutes 
enacted  by,  not  in  aid  of  insurrection,  9- 
236 

Statutes  enacted  in  aid  of,  void,  9-235 

INTENT: 
Treasonable  intent,  proof  of,  9-140 

INTERCOURSE  ACTS: 

See  War. 

INTEREST: 

Allowance  of  interest  on  affirmance  of  ap- 
peal, not  denial  of  equal  protection,  £- 
557 

Impairment  of  provision  in  contract  as  to 
interest,  see  Impairment  of  Obligation 
of  Contract. 

National  banks,  Congress  may  fix  rate  on 
loans  by,  8-677 

Nonpayment  of  taxes,  state  may  impose 
penalties  and  interest  for,  9-513 

Obligation  of  contract,  interest  as  part  of, 
8-850 

State  court,  rulings  of  as  to  right  to  re- 
cover interest  as  due  process  of  law,  9- 
450 

Taxation  of  interest  on  corporation  bond, 
8-355 

INTERNATIONAL  LAW: 

See  Treaties. 

Nonexistence  of,  in  dealings  between  states 
and  federal  government,  8-281 

Offense  against,  see  Criminal  Law. 

Offense  against  international  law,  punish- 
ment for,  by  any  civilized  court  a  bar 
to  prosecution  in  any  other  court,  9- 
265 

INTERPRETATION : 

See  Construction  and  Interpretation. 

INTERSTATE  COMMERCE: 

See  Commerce. 

INTERSTATE     COMMERCE     COMMIS- 
SION: 

See  Commerce. 

Functions  delegated  to,  by  Congress,  8-401 

Legislative  power  not  vested  in,  8-291 

Powers  of,  9-61 

Privilege  of  witness  before,  9-283 

Review  of  findings  of,  by  court,  9-66 

INTERVENTION : 

See  Actions. 

INTOXICATING  LIQUORS: 

See  Commerce. 

Action  on  claim  for  liquors  illegally  sold, 
prohibition  by  state  against,  8-500 

Bond  of  liquor  dealers,  statute  cannot  im- 
pair, 8-858 

Bottles  as  original  packages,  8-427 

Conditional  sale  of,  8-385 
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INTOXICATING  LIQUORS  —  Cont'd. 

Dispensary  Act  of  South  Carolina  regulat- 
ing sale  of  intoxicating  liquors,  consti- 
tutional, 9-172,  406 

Dispensary,  federal  taxation  of,  8-353 

Dispensary  law  as  affecting  interstate  com- 
merce, see  Commerce. 

Dispensary  law  of  South  Carolina,  validity 
of,  8-434 

Distilled  spirits,  taxation  of,  8-360 

Distilling  without  paying  tax  and  using 
still  distinct  offenses,  9-270 

Druggists,  statute  prohibiting  sale  of 
liquor  by,  constitutional,  9-406 

Druggists,  statute  requiring  taking  out  of 
license  for  sale  of  intoxicating  liquor  by, 
constitutional,  9-407 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Due  Process  or  Law. 

Equal  protection  of  laws  as  affecting  stat- 
ute regulating,  see  Equal  Protection 
or  Law. 

Ex  post  facto  law,  statute  regulating  man- 
ufacture and  sale  of,  not  unconstitu- 
tional as,  8-732 

Federal  taxation  on,  8-353 

Illegal  sale  of  intoxicating  liquors,  punish- 
ment of,  9-354 

Impairment  of  obligation  of  contracts, 
state  regulation  of  sale  of  liquor  not  un- 
constitutional as,  8-755 

Importation  of,  Wilson  Act  as  affecting,  8- 
503 

Indians,  power  of  Congress  to  prohibit  and 
regulate  sale  of  intoxicating  liquors  to, 
8-576 
.  Indians,  statute  prohibiting  sale  of  intoxi- 
cating limior  to,  constitutional,  9-407 

Inspection  laws  as  affecting,  8-897 

Keeping  intoxicating  liquors  with  intent 
to  sell,  not  infamous  crime,  9-260 

License,  statute  requiring  druggists  to  take 
out,  constitutional,  9-407 

License  to  retail,  state  may  require,  8-896 

Local  option  laws,  constitutionality  of,  9- 
407 

Manufacture  and  sale  of  liquors,  statute 
regulating,  constitutional,  9-405 

Manufacture  of  intoxicating  liquors  in  ter- 
ritories, power  of  Congress  to  regulate, 
9-209 

Manufacture  of  liquor,  statute  regulating, 
valid,  8-858 

Original  packages,  when  protection  of, 
ceases,  8-395 

Power  of  President  to  regulate  importa- 
tion of  spirits  into  Alaska,  8-292 

Privileges  and  immunities  clause  as  affect- 
ing regulation  of  sale  of,  see  Citizens. 

Privileges  and  immunities,  right  to  sell 
and  manufacture  intoxicating  liquor,  not 
one  of,  9-406 

Prohibition  against  manufacture  of  liquor 
constitutional,  9-406 

Regulation  of  traffic  in,  as  affecting  inter- 
state commerce,  see  Commerce. 

Retail  of,  on  boat  at  landing  not  interstate 
commerce,  8-387 

Sale  of  intoxicating  liquors  in  territories, 
power  of  Congress  to  regulate.  9-209 

Sentence  which  may  be  inflicted  for  illegal 
sale  of,  9-354 


INTOXICATING  LIQUORS  —  Cont'd. 
Soldiers'  Home,  statute  regulating  sale  or 

gift  of  liquor  in  vicinity  of,  9-406 
State  license  tax  on  sale  of,  see  Commebcb. 
Taxation  on  business  of  dealing  in,  8-355 
Territories,  power  of  Congress  to  regulate 
importation,  manufacture  and  sale  of  in- 
toxicating liquors  in,  9-209 
Wilson  Act,  constitutionality  of,  8-502 
Wilson  Act,  effect  of,  8-434,  502 
Wilson  Act,  provisions  of,  8-501 

INVASION: 

See  War, 

Danger  of,  power  of  Congress  to  provide 

against,  8-652 
Power  of  federal  government  to  repel,  8- 

289 
President  may  repel,  9-11 

INVENTION: 

See  Copyrights  and  Patents. 

IRRIGATION: 

Due  process  of  law  as  affecting  constitu- 
tionality of  Irrigation  Acts,  9-496 

Due  process  of  law  clause  as  affecting  regu- 
lation of  rates  for,  see  Due  Process  or 
Law. 

Rates,  constitutionality  of  statute  regulat- 
ing, 9-583 

ITINERANT  VENDORS: 

State  taxation  of,  valid,  9-414 

JEOPARDY: 

Acquittal  before  court-martial  not  a  de- 
fense to  indictment  in  civil  court,  9-266 

Acquittal  by  court  having  no  jurisdiction, 
not  a  bar  to  further  prosecution,  9-274 

Acquittal  in  state  court  not  bar  to  indict- 
ment in  federal  court,  9-265 

Acquittal  of  charge  not  a  bar  to  indict- 
ment for  perjury  in  defending  charge,  9-  ' 
271 

Alternative  compliance  with  one  punish- 
ment bars  imposition  of  other,  9-2/6 

Application  of  clause  to  misdemeanors,  9- 
267 

Assault  and  battery  and  murder  are  dis- 
tinct offenses,  9-270 

Civil  trial  as  bar  to  court-martial,  9-266 

Commencement  of  jeopardy,  9-267 

Common-law  rule  as  to  jeopardy  adopted, 
9-267 

Compliance  with  one  alternative  punish- 
ment bars  imposition  of  other,  9-276 

Congressional  proceedings  for  assault  on 
member  not  bar  to  criminal  prosecution 
by  indictment  for  assault,  9-265 

Consent  of  accused  to  discharge  of  jury, 
necessity  for,  9-273 

Consolidation  of  indictments,  power  pro- 
viding for,  may  be  rescinded  and  jury 
discharged,  9-227 

Conspiracy  and  actual  commission  of  of- 
fense are  distinct,  9-269 

Contempt,  punishment  by  Congress  for, 
does  not  bar  prosecution  of  witnesses  for 
contumacy,  9-271 

Conviction  and  nol.  pros,  upon  insufficient 
statutory  indictment,  a  bar  to  subsequent 
prosecution  under  new  indictment,  9-271 

Conviction  not  a  bar  to  suit  in  rcw%  9-268 
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JEOPARDY  —  Cont'd. 

Counterfeiting  notes  at  different  times  dis- 
tinct offenses,  9-270 

Court-martial  proceedings,  extent  to  which 
civil  prosecution  barred  by,  9-266 

Crime  against  law  of  nations,  trial  for,  in 
any  civilized  court  bars  further  proceed- 
ings, 9-265 

Criminal  action  not  barred  by  forfeiture, 
9-268 

Criminal  action  not  barred  by  forfeiture  in 
action  in  rem,  9-268 

Criminal  proceedings  as  bar  to  suit  for 
penalty  in  rem,  9-267 

Criminal  prosecution  for  assault  on  mem- 
ber of  Congress  not  barred  by  proceed- 
ing of  Congress  for  breach  of  privilege, 
9-265 

Criterion  of  identity  of  crimes,  9-269 

Defective  indictment  as  affecting  jeopardy, 
9-271 

Defective  indictment,  verdict  founded  upon, 
may  constitute  a  bar,  9-274 

Defects  apparent  in  judgment,  effect  where 
judgment  arrested  for,  9-275 

Demurrer  to  valid  information,  sustaining 
of,  does  not  bar  further  prosecution,  9- 
272 

Discharge  of  jury  for  disqualification  of 
juror  does  not  bar  further  prosecution, 
9-274 

Discharge  of  jury  for  inability  to  agree, 
effect  on,  9-273 

Discharge  of  jury  for  inability  to  agree, 
effect  on,  when  accused  does  not  consent, 
9-273 

Discharge  of  jury  for  insanity  of  juror  not 
a  bar  to  further  trial,  9-274 

Discharge  of  jury  in  course  of  prosecution 
does  not  prevent  new  trial,  9-272 

Discharge  of  jury  on  ground  that  fair  trial 
of  accused  is  impossible  does  not  bar 
further  prosecution,  9-273 

Dismissal  of  case  after  award  of  new  trial 
as  affecting  plea  of  former  jeopardy,  9- 
285 

Disorderly  house,  keeping  of,  and  keep- 
ing faro  bank  are  distinct  offenses,  9- 
270 

Disqualification  of  juror,  discharge  of  jury 
in  course  of  trial  on  ground  of,  does  not 
bar  further  prosecution,  9-274 

Distilling  without  paying  tax  and  using 
still  are  distinct  offenses,  9-270 

Distinct  offenses,  clause  does  not  apply  to, 
9-269 

Due-process  clause  as  affecting  prohibition 
against  putting  twice  in  jeopardy,  see 
Due  Process  of  Law. 

Faro  bank,  keeping  of,  and  keeping  dis- 
orderly house  are  distinct  offenses,  9- 
270 

Forfeiture  in  action  in  rem  not  bar  to 
criminal  action,  9-268 

Forfeiture  not  a  bar  to  criminal  action,  9- 
268 

Forging  an  order  laid  to  defraud  different 
persons,  separate  offense  as  to  each  per- 
son, 9-271 

Former  jeopardy  must  be  pleaded,  9-266 

Identity  of  crimes,  criterion  of,  ft-269 

Identity  of  offense  requisite,  9-269 


JEOPARDY  —  Cont'd. 

Impaneling  new  jury  after  arraignment 
does  not  place  defendant  twice  in 
jeopardy,  9-272 

Indictment  ignored  by  one  grand  jury,  not 
a  bar  to  subsequent  indictment,  9-271 

Indictment  in  federal  court  not  barred  by 
acquittal  in  state  court,  9-265 

Insanity  of  juror,  discharge  of  jury  on 
ground  of,  not  a  bar  to  further  trial,  D- 
274 

Judgment  arrested  for  apparent  defoctn, 
plea  of  jeopardy  cannot  be  sustained, 
where^  9-275 

Judgment  of  conviction  set  aside  on  motion 
of  defendant,  effect  as  bar,  9-275 

Judgment  on  verdict  not  necessary  to  con- 
stitute proceedings  a  bar   D-274 

Jurisdiction,  acquittal  by  .ourt  without, 
not  a  bar  to  rurther  prosecution,  9-274 

Jury,  inability  of,  to  agree,  doc-s  not  bar 
further  trial  for  same  offense,  9-273 

Jury  may  be  discharged  in  course  of  prose- 
cution and  new  trial  ordered,  9-272 

Keeping  faro  bank  and  keeping  disorderly 
house  are  distinct  offenses,  9-270 

Law  of  nations,  trial  for  offenses  against 
in  any  civilized  court  bars  further  prose- 
cution, 9-265 

Misdemeanors,  clause  applies  to,  9-26/ 

Motion  in  arrest  of  judgment  pending  as 
affecting  plea  of  former  acquittal,  9-275 

Motion  of  defendant,  judgment  of  convic- 
tion set  aside  on,  effect  as  bar,  9-275 

Murder  and  assault  and  battery  are  dis- 
tinct offenses,  9-270 

New  trial  awarded  and  case  dismissed,  plea 
of  jeopardy  as  affected  by,  9-275 

Nolle  prosequi,  subsequent  indictment  not 
barred  by,  9-272 

Nol.  pros,  upon  insufficient  statutory  in- 
dictment, effect  as  bar  to  subsequent  in- 
dictment, 9-271 

Offense,  commission  of,  and  conspiracy,  are 
distinct,  9-269 

Offenses  involving  same  incidents,  9-269 

Passing  counterfeit  notes  at  different  times 
distinct  offenses,  9-270 

Penalties  in  rem,  criminal  proceedings  as 
bar  to  suit  for,  9-267 

Pendency  of  another  indictment  cannot  be 
pleaded  in  bar,  9-272 

Pending  motion  in  arrest  of  judgment  as 
affecting  plea  of  former  acquittal,  9- 
275 

Perjury  cases  on  which  acquitted,  prosecu- 
tion will  lie  for,  9-271 

Pleading  and  procedure  as  involving 
jeopardy,  9-271 

Prohibition  against  putting  twice  in, 
liberally  construed,  8-256 

Prosecution  in  courts  of  insurgent  state 
barred  by  finding  of  court-martial,  9- 
266 

Reception  of  verdict  on  Sunday  does  not 
prevent  trial  from  being  pleaded  in  bar, 
9-274 

Rescinding  order  of  consolidation  of  indict- 
ments and  discharging  jury  does  not  bar 
subsequent  prosecution,  9-272 

States,  provision  as  to  jeopardy  not  a  lim- 
itation of,  9-265 
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JEOPARDY  —  Cont'd. 

Subsequent  indictment  not  barred  by  fact 
that  indictment  previously  found  has 
been  ignored,  9-271 

Suit  for  penalty  in  rem,  criminal  proceed- 
ings as  bar  to,  9-267 

JSuit  in  rem  not  barred  by  conviction,  &- 
268 

Using  still  and  distilling  without  paying 
tax  are  distinct  offenses,  9-270 

Variance  caused  by  defective  indictment 
not  a  bar  to  further  prosecution,  9-272 

Verdict  founded  upon  defective  indictment 
may  constitute  a  bar,  9-274 

Verdict  received  on  Sunday  may  be  pleaded 
in  bar,  9-274 

Violation  of  revenue  laws,  conviction  of,  as 
bar  to  suit  against  corporation  for  for- 
feiture, 9-268 

Void  proceeding  or  indictment,  acquittal 
or  conviction  on,  not  a  bar  to  further 
prosecution,  9-271 

What  constitutes  jeopardy,  9-267 

When  jeopardy  commences,  9-267 

JOINT  RESOLUTIONS: 

See  Resolutions. 
JOURNAL: 
Inspection  of,  to  ascertain  origin  of  bill, 

8-338 
Requirements  as  to  keeping,  8-330 

JUDGES: 

Salaries  of,  cannot  be  diminished,  9-73 

Term  of  office,  9-73 

Territorial  judges,  tenure  of,  9-73 

JUDGMENTS: 

Affidavit  of  defense,  judgment  in  absence 
of,  9-345 

Appropriation  for  payment  of  Judgment 
against  government  essential,  8-709 

Arrest  of  judgment  for  apparent  defects, 
jeopardy  clause  does  not  apply  to,  9-275 

Arrest  of  judgment,  motion  for,  pending 
as  affecting  application  of  jeopardy 
clause,  9-275 

Confession  of  judgment,  faith  and  credit 
clause  as  affecting,  see  Faith  and 
Credit. 

Consent  judgments,  faith  and  credit  clause 
as  affecting,  see  Faith  and  Credit. 

Conviction  of  larceny  as  evidence  against 
receiver  of  stolen  goods,  statutory  pro- 
vision making  unconstitutional,  9-332 

Decision  of  state  court,  judgment  giving 
unwarranted  effect  to,  9-303 

Effect  as  contracts,  8-848 

Enforcement,  constitutionality  of  statute 
providing  additional  remedy  for,  8-742 

Faith  and  credit  to  be  given  to  judgments 
of  other  states,  see  Faith  and  Credit. 

Finding  of  Supreme  Court  certified  to  sec- 
retary of  treasury  not  conclusive,  9-63 

Impairment  of  obligation  of  judgments,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Injunction  against  execution  of  judgment 
for  tort  not  a  violation  of  due-process 
clause,  9-510 

Judgment  by  default  for  failure  to  produce 
books  or  writings,  8-264 


JUDGMENTS  —  Cont'd. 

Judgment  recovered  by  state  against  for- 
eign corporation,  jurisdiction  of  Supreme 
Court  of  action  'on,  9-120 

Judgments  of  courts  not  subject  to  review 
by  political  departments,  9-64 

Motion  in  arrest  of  judgment  pending  as 
affecting  application  of  jeopardy  clause, 
9-:275 

Political  departments  cannot  review  judg- 
ments of  courts,  9-64  .  ■ 

Setting  aside  judgment  on  motion  of  de- 
fendant as  affecting  application  of 
jeopardy  clause,  9-275 

Specific  answers  to  special  interrogatories, 
power  of  court  to  reconcile  conflict  in 
rendering  judgment,  9-346 

Stockholder  bound  by  judgment  against 
corporation,  9-147 

Summary  judgment  against  prosecutor  for 
costs  not  a  violation  of  due-process 
clause,  9-444 

JUDICIAL  DECISIONS: 

Copyright  of  power  of  state  to  regulate, 
8-630 

JUDICIAL  NOTICE: 

Judicial  notice  of  regulations  of  several 
departments,  8-296 

JUDICIAL  OFFICERS: 

Clerks  of  courts,  9-60 

Commissioner    cannot    be    invested    with 

power  to  punish  for  contempt,  9-64 
Commissioners,  powers  of,  9-60 
Examiners,  rule  of  court  as  to  appointment 

in  another  district,  valid,  9-67 

JUDICIAL  POWER: 

See  Courts. 

Adjustment  of  claims  under  treaty,  power 
given  secretary  of  treasury  as  to,  not 
judicial,  9-71 

Aliens,  statute  providing  for  identification 
and  deportation  of,  by  executive  officers 
not  delegation  of  judicial  power,  9-71 

Appointment  of  examiners  in  another  dis- 
trict, rules  of  court  regulating,  an  exer- 
cise of  judicial  power,  9-67 

Appointment  of  supervisors  of  election  an 
exercise  of  judicial  power,  9-66 

Authority  given  to  secretary  of  waT  to  de- 
termine whether  bridge  an  obstruction 
to  navigation  not  a  delegation  of  judicial 
power,  9-70 

Board  of  land  commissioners,  powers  of, 
not  judicial,  9-65 

Clerks  of  courts,  judicial  power  cannot  be 
conferred  upon,  9-60 

Collection  or  refunding  of  tonnage  tax, 
commissioner  of  navigation's  powers  as 
to,  not  judicial,  9-72 

Commissioner  of  navigation  not  vested  with 
judicial  power  by  authority  to  collect  or 
refund  tonnage  tax,  ft-72 

Commissioners  of  United  States  courts, 
judicial  power  not  vested  in,  9-60 

Commissions  and  boards,  review  of  pro- 
ceedings of,  as  exercise  of  judicial  power, 
9-64 

Congress  cannot  interfere  with  exercise  of, 
9-70 
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JUDICIAL  POWfiR-  Cont'd. 

Constitutionality  of  statutes,  limitation  on 
power  of  judiciary  to  determine,  9-62 

Constitutionality  of  statutes,  power  of 
judiciary  to  ascertain,  0-61 

Construction  of  statutes,  duty  of  judiciary 
as  to,  9-61 

Court  of  Claims,  judicial  powers  of,  9-59 

Courts  established  by  Congress,  judicial 
power  to  be  vested  in,  9-58 

Courts  in  which  vested,  9-58;  76 

Courts  of  Indian  offenses;  judicial  power 
not  vested  in,  9-60 

Definition  of,  &-70  ... 

District    of     Columbia    courts,     judicial 

.  power  of ,  9-59      .M 

Executive  and  administrative  officers,  judi- 
cial power  cannot  be  conferred  on,  9-70 

Expediency  oi  legislative  enactments,  judi- 

.  cial  power  cannot  pass  on,  9-63 

Identification  and  deportation  of  aliens, 
authority  given  executive  officers  as  to, 

*  constitutional,  9-71    . 

Interference  with,  by  Congress,  limitation 

.  on  power  of,  9-70 

Interference  with  executive  officers  not  a 

.   proper  exercise  of,  9-72 

Interstate  commerce  commission,  powers  of, 
9«a«t-judicial,  9-61 

Interstate  commerce  commission,  .review  of 
findings  of,  an  exercise  of  judicial  power, 

.  9-65 

Issue  of  distress  warrant  by  solicitor  of 
treasury  not  exercise  of  judicial  power, 

.   9-71 

Issue  of  subpoenas  in  aid  of  administrative 
examinations  an  exercise  of  judicial 
<  power;  9r-66  .    . 

Justices  of  the  peace  in  District  of  Co- 
lumbia, judicial  power  of,  9-59 

Land  commissioners,  powers  of  board  of, 
not  judicial,  9-65 

Legislative  powers  and  judicial  power  co- 
extensive, 9-76 

Limitation  of;  9-79 

Limitations  on  power  of  Congress  as  to 

>  granting  judicial  power,  9-68 

Mail  matter,  determination  by  postmaster- 
general  as  to  right  to  receive,  not  an 
exercise  of  judicial  functions,  9-72 

Military  courts  in  conquered  territory, 
judicial  power  cannot  be  vested  in,  9-60 

Nature  of,  9-79 

Pacific  railway  commission  has  no  judicial 
power,  9-61 

Penalty  for  fraudulent  tax  valuation,  im- 
position by  tax. assessor  not  exercise  of 
judicial  function,. 9-72 

Political  department  cannot  interfere  with 
judicial  power,  9-6$ 

Postmaster-general,  power  given  to  deter- 
mine right  to  receive  mail  matter  not 
delegation  of  judicial  power  to,  9-72 

President,  statute  authorizing  refusal  or 
acceptance  of  condemned  property  by, 
not  unconstitutional  as  conferring  judi- 
cial power  on,,  ft-70 

Question  arising  under  Tariff  Act,  deter- 
mination of,  by  administrative  officer  not 

, .  exercise  of  judicial  power,  9-72 

Rates  of  tolls,  power  to  fix,  a  judicial 
power,  9-66 


JUDICIAL  POWER—  Cont'd. 

Relation  to  judicial  power  in  England,  9- 
62 

Review  of  findings  of  interstate  commerce 
commission  an  exercise  of  judicial  power, 
9-65 

Review  of  nonjudicial  proceedings  as  an 
exercise  of  judicial  power,  9-64 

Rules  of  court  as  to  appointment  of  ex- 
aminers in  another  district  an  exercise 
of  judicial  power,  9-67 

Secretary  of  treasury,  power  given  to  ad- 
just claims  under  treaty  not  judicial, 
9-71 

Secretary  of  treasury,  right  of,  to  use  set- 
off to  judgment  against  United  States,  9- 
71 

Secretary  of  war,  authority  given  to  de- 
termine whether  bridge  an  obstruction  to 
navigation,  not  a  delegation  of  judicial 
power  to,  9-70  . 

Set-off  to  judgment  against  United  States, 
extent  of  power  of  secretary  of  treasury 
as  to,  9-71 

Solicitor  of  treasury,  issue  of  distress  war- 
rant by,  not  exercise  of  judicial  power, 
9-71 

Special  duties  imposed  on  judge  under  a 
treaty,  performance  of,  not  an  exercise 

.  of  judicial  power,  9-65 

Statutes,  ascertainment  of  constitutionality 
of,  9-61 

Statutes,  duty  of  judiciary  to  construe,  9- 
61  ♦ 

Subpoenas  in  aid  of  .administrative  exami- 
nation, issue  of,  as  exercise  of  judicial 
power,  t>-65 

Supervisors  of  elections,  appointment  of, 
an  exercise  of  judicial  power,  9-66 

Supervisory  power  over  administrative  de- 
partments, judicial  power  does  not  in- 
clude, 9-64 

Tariff  Act,  determination  by  administra- 
tive officers  of  questions  arising  under, 
not  exercise  of  judicial  power,  9-72 

Tax  assessor,  power  given,  to  impose  pen- 
alty  for   fraudulent   tax  valuation   not 
delegation  of  judicial  poweT  to,  9-72 
,  Territorial  courts,  extent  to  which  judicial 
power  vested  in,  9-58 

United,  States  commissioners,  judicial 
power  not  vested  in,  9-60 

Validity  of  state  statutes  under  state  con- 
stitutions, judicial  power  of  federal 
courts  does  not  extend  to  ascertainment 
of,  9-63 

JUDICIAL  PROCEEDINGS: 

Faith  and  credit  to  be  given  judicial  pro- 
ceedings of  other  states;  see  Faith  and 
Credit. 

JUDICIARY: 

Attorney-general  cannot  require  explana- 
tion of  judge,  9-64 

Commissions,  right  of  justices  to  hold  cir- 
cuits without,  9-55 

Protection  of,  duties  of  President  as  to,  9- 
54  , 

JUDICIARY  ACT: 

Constitutionality  of  Act,  8-264 
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JURISDICTION: 

Acquittal  by  court  having  no  jurisdiction 
does  not  bar  subsequent  prosecution,  9- 
274 
Action  between  citizens  of  different  states 
to  annul  a  will,  federal  jurisdiction  of, 
9-103 
Actions  at  law  and  suits  in  equity,  relative 

jurisdiction  over,  9-81 
Acts  endangering  adjacent  state,  Supreme 

Court  has  jurisdiction  of,  9-120 
Administrative    departments,    courts    have 

not  supervisory  jurisdiction  over,  9-64 
Admiralty   and   maritime   causes,    federal 
courts  have  exclusive  jurisdiction  over, 
9-86 
Admiralty  causes,  original  jurisdiction  of 

District  Courts  over,  exclusive,  9-86 
Admiralty  courts,  jurisdiction  of,  exclusive, 

9-64 
Admiralty  jurisdiction: 

Agreement  for  consortship,  9-92 

As  affected  by  police  power  of  states, 

9-95 
Ascertainment  of  limits  of,  by  refer- 
ence to  state  laws  and  usages,  9-88 
Beyond  high- water  mark,  9-91 
Canal   within   state   connecting   navi- 
gable waters,  9-91 
Claim  for  repairs  or  supplies  in  home 

port,  9-96 
Collision  within  .body  of  a  county,  9-99 
Concurrent  jurisdiction  of  state  courts 

with,  9-101 
Contract  for  construction  of  vessel,  9- 

99 
Contracts  for  hire  of  seamen,  9-91 
Contracts  for  repair  of  canal  boat  in 
canal  connecting  navigable  waters, 
9-97 
Contracts  of  affreightment,  9-92 
Dispute  between  part  owners,  9-100 
District  Court,  admiralty  jurisdiction 
of,  approval  of  Story's  views  as  to, 
9-87 
District   Court,   extent  to   which   ad- 
miralty jurisdiction  of  exclusive,  9- 
87 
Enforcement  of  lien  for  constructing 

vessel,  9-98 
Enforcement  of  liens  for  repairs  and 

supplies,  9-97 
English  admiralty  law  does  not  limit, 

9-88 
Exercise  of,  by  territorial  courts,  9- 

213 
Extent  to  which  states  may  affect,  9- 

95 
Ferryboats  plying  between  states,  9-99 
Jury  trial  and  concurrent  jurisdiction 
of  common-law  courts  as  test  for,  9- 
87 
Lakes  and  navigable  waters,  9-89 
Lien  for  repairs  or  supplies  in  foreign 

port,  9-96 
Lien  in  rem  exclusive,  9-97 
Maritime  contracts,  9-91 
Maritime  crimes  and  offenses,  9-92 
Maritime  torts,  9-92 
Mode  of  ascertaining  limits  of,  9-88 
Necessities  of  commerce  as  affecting, 
^-94 
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Admiralty  jurisdiction  —  Cont'd. 
Policy  of  insurance,  9-92 
Power  of  Congress  to  regulate,  9-93 
Power  of  Congress  to  render  exclusive, 

9-88 
Rights  of  mortgagee  and  owner  of  ves- 
sel, 9-100 
Rules  of  common  law  do  not  limit,  9- 

87 
Seacoast,  admiralty  jurisdiction  over, 
as  affected  by  state  jurisdiction,  9- 
87 
Seizure    on    high    seas    or    navigable 

waters,  9-87 
State  cannot  legislate  with  regard  to, 

9-95 
State  oyster  laws  as  affecting,  9-100 
State  statute  giving  right  of  action  for 

maritime  tort  does  not  affect,  9-96 
State  statutes  cannot  confer  upon  state 

courts,  9-97 
State  statutory  lien  for  nonperform- 
ance of  contract  of  carriage,  9-96 
State  statutory*  lien  for  supplies  or  re- 
pairs in  home  port,  9-96 
State  statutory  lien  for  use  of  wharf, 

9-96 
Suits  for  pilotage,  9-101 
Supplemental  suits  to  determine  own- 
ership of  proceeds,  9-100 
Tide-waters,   jurisdiction   not   limited 

to,  9-89 
Tort  committed  on  vessel  engaged  in 

internal  commerce  of  a  state,  9-99 
Transportation  between  ports  of  same 

state,  9-99 
Transportation  between  two  or  more 

states,  9-99 
Vessels  enrolled  under  Act  of  Congress, 

9-94 
Wharfage  contract,  9-96 
What  constitutes,  9-87 
What  included  in,  9-86 
Admission  of  new  state,  effect  upon  juris- 
diction of  pending  causes,  9-195 
Affirmative  showing  of  jurisdiction  of  in- 
ferior courts  essential,  9-78 
Affreightment,    admiralty    jurisdiction    of 

contract  for,  9-92 
Aliens,  federal  courts  have  no  jurisdiction 

of  suits  between,  9-105 
Aliens,  suits  between  citizens  and,  federal 

jurisdiction  of,  9-105 
Alteration  of  jurisdiction  of  inferior  courts, 

power  of  Congress  as  to,  9-77 
Amount  in  controversy  as  affecting  juris- 
diction of  Supreme  Court,  9-122 
Amount  in  controversy,  limitation  of,  9- 

107 
Annulment  of  will,  federal  jurisdiction  of 
action  for,  between  citizens  of  different 
states,  9-103 
Appeals  from  Court  of  Claims,  jurisdiction 

of  Supreme  Court  as  to,  9-60 
Appellate  jurisdiction: 

Affirmance  of  appellate  jurisdiction  in 
Supreme  Court,  a  negation  of  juris- 
diction not  affirmed.  9-125 
Cases  to  which  appellate  jurisdiction 
rtvor  state  tribunals  extends,  9- 
124 
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JURISDICTION  —  ConPd. 

Appellate  jurisdiction  —  Cont'd. 

Certiorari  to  review  proceedings  of 
military  commission,  Supreme  Court 
cannot  issue,  9-125 

Congress  may  confine  appellate  juris- 
diction of  Supreme  Court  to  ques- 
tions of  law,  9-125 

Constitution,  extent  to  which  jurisdic- 
tion determined  by,  9-125 

Criminal  cases,  Supreme  Court  has  not 
appellate  jurisdiction  in,  9-354 

General  appellate  power  of  Supreme 
Court,  9-123 

Habeas  corpus,  appellate  jurisdiction 
as  to,  dependent  upon  power  of  Su- 
preme Court  to  issue  writ,  9-127 

Habeas  corpus,  power  of  Supreme 
Court  to  review  decision  as  to,  9- 
127 

Inferior  courts,  power  of  Congress  to 
confer  appellate  jurisdiction  on,  9- 
78 

Inferior  federal  courts,  appellate  juris- 
diction of  Supreme  Court  over,  9- 
124 

Law  and  facts,  limitation  on  appellate 
jurisdiction  of  Supreme  Court  as  to, 
9-126 

Limitation  on  power  of  Congress  to' 
confer  appellate  jurisdiction,  9-78 

Limits  prescribed  by  statute  to  fix  ex- 
tent of  appellate  jurisdiction  of  Su- 
preme Court  over  state  tribunals, 
9-125 

Military  commission.  Supreme  Court 
cannot  issue  certiorari  to  review 
proceedings  of,  9-125 

Original  and  appellate  jurisdiction 
distinguished,  9-121 

Prize  causes,  appellate  jurisdiction  of 
Supreme  Court  in,  9-126 

Rearrangement  of  jurisdiction  of  ap- 
pellate court,  not  a  violation  of  due- 
process  clause,  9-439 

Special  tribunals,  Supreme  Court  has 
not  appellate  jurisdiction  over,  9- 
124 

State  and  federal  statutes,  ultimate 
determination  of  validity  of,  by  Su- 
preme Court,  9-125 

State  courts,  appellate  jurisdiction  of 
Supreme  Court  over,  confined  to 
limits  prescribed  by  statute,  9-125 

State  tribunals,  appellate  jurisdiction 
of  Supreme  Court  over,  £-124 

State  tribunals,  statute  giving  Supreme 
Court  appellate  jurisdiction  over 
must  be  strictly  followed,  9-124 

Statutes,  ultimate  determination  of 
validity  of,  by  Supreme  Court,  9- 
125 

Strict  adherence  required  to  statute 
giving  Supreme  Court  appellate 
jurisdiction  over  Btate  courts,  9-124 

Succession  of  courts  for  appellate 
jurisdiction,  power  of  Congress  to 
establish,  9-78 

Supreme  Court,  appellate  jurisdiction 
of,  9-123 

Supreme  Court  has  not  appellate  juris- 
diction in  criminal  cases,  9-354 
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JURISDICTION  —  Cont'd. 

Appellate  jurisdiction  of  Supreme  Court 
over  state  court,  8-263,  265 

Application  of  constitutional  provisions  not 
coextensive  with,  8-278 

Assumpsit  by  citizen  against  another  state, 
federal  jurisdiction  of,  9-102 

Bank  of  United  States,  jurisdiction  of  suits 
by  and  against,  9-86 

Bankruptcy,  Congress  cannot  require  state 
courts  to  entertain  proceedings  in,  9-109 

Bond  taken  in  name  of  state  governor,  fed- 
eral jurisdiction  of  suit  on,  9-104 

Boundary  question  between  state  and  ter- 
ritory, when  Supreme  Court  has  not 
jurisdiction  of,  9-120 

Boundary  question  between  states,  juris- 
diction of  Supreme  Court  as  to,  9-119 

Bridge  obstructing  navigation,  jurisdiction 
of  Supreme  Court  as  to,  9-120 

Burden  of  proving  want  of  jurisdiction  of 
foreign  court,  $-149 

Canal  within  limits  of  state  connecting 
navigable  waters  subject  to  admiralty 
jurisdiction,  9-91 

Cancellation  of  license  of  insurance  com- 
pany removing  cause  from  state  court 
not  an  interference  with  federal  juris- 
diction, 9-116 

Case  in  equity,  power  of  Congress  to  de- 
fine, 9-82 

Cases  affecting  ambassadors  and  public 
ministers,  Supreme  Court  has  original 
jurisdiction  of,  9-117 

Cases  arising  under  laws  of  United  States, 
what  are,  9-84 

Cases  between  two  or  more  states,  federal 
jurisdiction  of,  9-101 

Cases  in  which  Circuit  Court  may  issue 
mandamus,  9-107 

"Cases"  of  which  United  States  courts 
have  jurisdiction,  what  are,  9-79 

Cases  to  which  state  a  party,  original 
jurisdiction  of  Supreme  Court  as  to,  9- 
118 

Cases  to  which  United  States  a  party,  fed- 
eral jurisdiction  of,  9-101 

Causes  arising  under  Constitution  or  laws 
of  United  States,  federal  courts  have 
jurisdiction  irrespective  of  parties,  9-85 

Charter  rights  and  obligations  conferred  by 
Act  of  Congress,  federal  courts  have 
jurisdiction  of,  9-84 

Circuit  Court  has  not  jurisdiction  of  ac- 
tion by  citizen  against  state,  9-769 

Circuit  Court,  power  of  Congress  to  confer 
original  jurisdiction  on,  9-77 

Circuit  Court,  power  of  Congress  to  with- 
hold jurisdiction  of  enumerated  contro- 
versies, 9-77 

Circuit  Court,  power  to  issue  mandamus 
in  original  proceeding,  9-107 

Citizenship  and  residence,  distinction  be- 
tween, in  ascertaining  federal  jurisdic- 
tion, 9-106 

Citizenship,  jurisdiction  of  United  States 
as  determining,  9-388 

Citizens  of  different  states,  purpose  of 
clause  giving  federal  courts  jurisdiction 
of  suits  between,  9-102 

Citizens  of  different  states,  who  are,  within 
meaning  of  jurisdiction  clause,  9-106 
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Citizens  of  District  of  Columbia,  federal 
jurisdiction  of  suits  between,,  and  citi- 
zens of  states,  9-105 

Citizens  of  territories  and  citizens  of 
states,  federal  jurisdiction  of  suits  be- 
tween, 9-105 

Civil  and  criminal  causes,  jurisdiction  of 
courts  of  United  States  embraces,  9-84 

Civil  and  criminal  jurisdiction  of  territory 
admitted  as  state,  9-197 

Claimants  of  land  under  grants  of  differ- 
ent states,  federal  jurisdiction  of  suits 
between,  9-104 

Classes  of  cases  of  which  federal  courts 
have  jurisdiction,  9-80 

Collision  within  body  of  a  county,  ad- 
miralty jurisdiction  of,  9-99 

Combination  in  restraint  of  trade,  juris- 
diction of  equity  to  restrain,  9-83 

Commercial  power  as  affecting  grant  of 
jurisdiction,  9-94 

Common-law  crimes,  federal  courts  have  no 
jurisdiction  of,  9-108 

Common-law  jurisdiction  of  federal  courts, 
view  of,  9-107 

Common-law  offenses,  federal  courts  have 
not  jurisdiction  of,  9-108 

Common- law  rules  do  not  limit  admiralty 
jurisdiction,  9-87 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts,  9-108 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts  in  trover  to  recover  mail 
matter,  9-109 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts  of  suits  by  states  against 
citizens  of  other  states,  9-109 

Concurrent  remedy  at  common  law  as 
affecting  admiralty  jurisdiction  of  Dis- 
trict Court,  9-87 

Congress  has  power  to  render  admiralty 
jurisdiction  exclusive,  9-88 

Congress  may  exclude  state  jurisdiction, 
9-110 

Congress  may  legislate  with  regard  to 
admiralty  jurisdiction,  9-93 

Congress  may  withhold  jurisdiction  of 
enumerated  controversies  from  Circuit 
Courts,  9-77 

Congress,  original  jurisdiction  of  Supreme 
Court  cannot  be  altered  by,  9-122 

Congress,  power  to  define  a  case  in  equity, 
9-82 

Consort  ship,  admiralty  jurisdiction  of 
agreement  for,  9-92 

Constitutional  amendment  fixing  jurisdic- 
tion of  cases  previously  appealed  not 
denial  of  equal  protection,  9-552 

Constitution  and  statutes  must  concur  to 
give  jurisdiction,  9-77 

Constitution  the  limit  of  jurisdiction,  9- 
79 

Constitution  the  source  of  jurisdiction  of 
Supreme  Court,  9-76 

Construction  of  treaty,  jurisdiction  of 
courts  as  to,  9-84 

Contract  for  carriage,  admiralty  jurisdic- 
tion of,  9-96 

Contract  for  construction  of  vessel,  admi- 
ralty jurisdiction  does  not  extend  to, 
9-99 


JURISDICTION  —  Cont'd. 

Contract   lor    hire   of 
jurisdiction  of,  9-91 

Contract,  jurisdiction  of  federal  court  to 
determine  existence  of,  where  impair- 
ment involved,  8-686 

Controversies  and  eases  distinguished,  9- 
81 

Controversies  between  citizens  of  different 
states,  extent  of  federal  jurisdiction, 
9-102 

Controversies  between  state  or  citizen 
thereof,  and  foreign  state  or  subject, 
federal  jurisdiction  of,  9-105 

•' Controversies"  of  which  United  States 
courts  have  jurisdiction,  9-80 

"  Controversies,'*  what  are,  9-79 

Corporation  a  citizen  within  meaning  of 
jurisdiction  clause,  9-106 

Counties,  state  statute  requiring  demand 
before  suit  against,  not  impairment  of 
federal  jurisdiction,  9-114 

Counties,  state  statute  requiring  suit  to  be 
brought  against,  in  county  court  cannot 
affect  federal  jurisdiction,  9-115 

County  a  citizen  of  different  state  within 
meaning  of  jurisdiction  clause,  9-106 

Court  of  Claims,  jurisdiction  of,  9-59 

Courts  cannot  exercise  jurisdiction  in  ex- 
cess of  constitutional  provisions,  9-79 

Courts,  control  of  jurisdiction  of  inferior 
courts,  9-77 

Crimes  and  offenses,  admiralty  jurisdic- 
tion of,  9-92 

Criminal  and  civil  causes,  jurisdiction  of 
courts  of  United  States  embraces,  9-84 

Criminal  cases,  federal'  courts  have  no 
common-law  jurisdiction  in,  9-106 

Criminal  jurisdiction  as  determined  by 
place  of  commission  of  offense,  9-131, 
132 

Decisions  of  state  courts  as  affecting  fed- 
eral jurisdiction,  9-103 

Defense  interposed  to  indictment  in  state 
court,  federal  jurisdiction  of,  9-84 

Demand  before  suit  against  county,  state 
statute  requiring,  not  an  impairment  of 
federal  jurisdiction,  9-114 

Discovery  of  assets  of  judgment  debtor, 
proceeding  for,  not  infringement  of  dis- 
tinction between  law  and  equity  juris- 
diction, 9-83 

Dispute  between  part  owners,  extent  of 
admiralty  jurisdiction  of,  9-100 

Distinction  of  jurisdiction  between  law  and 
equity  as  affected  by  right  of  trial  by 
jury,  9-82 

Distribution  of  jurisdiction  among  differ- 
ent inferior  tribunals,  9-78 

Distribution  of  jurisdiction,  power  of  Con- 
gress as  to,  9-79 

District  Court,  extent  to  which  admiralty 
jurisdiction  of,  is  exclusive,  9-87 

District  Courts,  original  jurisdiction  in 
admiralty  causes,  9-86 

District  Courts,  Story's  views  as  to  admi- 
ralty jurisdiction  of,  approved,  9-87 

District  of  Columbia,  federal  jurisdiction 
of  suits  between  citizens  of,  and  citizens 
of  states,  9-105 

District  of  Columbia,  jurisdiction  of  jus- 
tices of  peace  in,  9-69 
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JURISDICTION  —  Cont'd. 

Diversity  of  citizenship,  clause  conferring 
jurisdiction  in  cases  of,  applies  to  cor- 
porations, 9-106 

-Diversity  of  citizenship,  clause  conferring 
jurisdiction  in  cases  of,  applies  to 
county,  9-106 

Domestication  of  foreign  corporations  as 
affecting  jurisdiction  of  federal  courts, 
9-115 

Domestic  relations,  extent  of  jurisdiction 
of  federal  courts  over,  9-86 

Due  process  of  law,  jurisdiction  as  element 
of,  see  Due  Process  of  Law. 

Election  of  members  of  Congress,  exclusive 
jurisdiction  of  Congress,  8-322 

Eleventh  Amendment  as  affecting  federal 
jurisdiction  of  suit  between  state  and 
citizens  of  another  state,  9-102 

English  admiralty  law  not  measure  of  ad- 
miralty jurisdiction,  9-88 

Equity  and  law,  jurisdiction  as  to,  dis- 
tinguished, 9-81 

Equity,  Congress  may  give  jurisdiction  of 
penalties  to,  9-83 

Equity  jurisdiction,  adoption  of  procedure 
of  state  courts,  does  not  affect,  9-82 

Equity  jurisdiction  as  affected  by  adequate 
remedy  at  law,  9-339 

Equity  jurisdiction  corresponds  to  juris- 
diction of  High  Court  of  Chancery  in 
England,  9-82 

Equity  jurisdiction  of  impairment  of  con- 
tract obligation,  8-888 

Equity,  jurisdiction  of,  to  restrain  combi- 
nations in  restraint  of  trade,  9-83 

Equity  jurisdiction  unaffected  by  state  leg- 
islation, 9-82 

Equity  jurisdiction  uniform  in  all  the 
states,  9-81 

Equity  may  provide  for  perpetuation  of 
testimony,  9-83 

Equity,  power  of  Congress  to  define  a  case 
in,  9-82 

Exclusion  of  state  jurisdiction/  power  of 
Congress  as  to,  9-110 

Exclusive  admiralty  jurisdiction  of  federal 
courts,  9-86» 

Exclusive  jurisdiction  in  admiralty  of  lien 
in  rem,  9-97 

Extent  of  common-law  jurisdiction  of  fed- 
eral courts,  9-107 

Extent  to  which  Congress  may  confer  jur- 
isdiction on  state  courts,  9-109 

Faith  and  credit  clause  a  rule  of  evidence 
and  not  of  jurisdiction,  9-144 

Faith  and  credit  clause  as  affecting  judg- 
ments where  courts  had  not  jurisdiction, 
see  Faith  and  Credit. 

Federal  jurisdiction  of  controversies  re- 
specting state  boundaries,  8-270 

Federal  question  involved  with  other 
questions  of  fact  or  law,  jurisdiction  of 
federal  courts,  9-85 

Ferryboats  plying  between  states  subject 
to  admiralty  jurisdiction,  9-99 

Foreign  corporations,  jurisdiction  of  fed- 
eral court  cannot  be  abridged  by  statute 
prohibiting  removal  of  cause  by,  9-115 

Foreign  judgments,  faith  and  credit  clause 
does  not  preclude  inquiry  into  jurisdic- 
tion of  court  rendering,  9-149 


JURISDICTION  —  Cont'd. 

Fraudulent  conveyances,  jurisdiction  of 
federal  court  of  causes  arising  under 
state  statute  as  to,  9-114 

Grand  jury,  United  States  have  not  inher- 
ent jurisdiction  to  impanel,  9-78 

Grants  of  land  by  different  states,  federal 
jurisdiction  of  suits  between  claimants 
under,  9-104 

Habeas  corpus  to  discharge  person  held  for 
extradition,  jurisdiction  of,  9-187,  188 

High-water  mark,  extent  of  admiralty  jur- 
isdiction beyond,  9-91 

Husband  and  wife,  extent  of  jurisdiction  of 
federal  courts  over  suits  between,  9-86 

Impairment,  jurisdiction  of  federal  court 
to  determine  question  of,  8-886 

Impairment  of  obligation  of  contracts, 
jurisdiction  of  federal  courts  as  to,  8-886 

Imposition  of  penalty  by  court  of  equity, 
statute  providing  for,  valid,  9-83 

Indian  tribes,  action  not  maintainable  in 
federal  courts  by,  9-105 

Inferior  courts,  concurrence  of  Constitution 
and  statutes  essential  to  jurisdiction  of, 
9-77 

Inferior  courts,  jurisdiction  may  affirma- 
tively appear,  9-78 

Inferior  courts,  power  of  Congress  to 
change  or  take  away  jurisdiction  of,  9-77 

Inferior  courts,  power  of  Congress  to  con- 
fer on,  8-633 

Inferior  courts,  source  of  jurisdiction  of, 
9-76 

Inferior  tribunals,  power  of  Congress  to 
distribute  jurisdiction  among,  9-78 

Insurance,  admiralty  jurisdiction  of  policy 
of,  9-92 

Interstate  commerce,  territorial  jurisdic- 
tion of  Congress  in  regulating,  8-398 

Judgment,  power  to  render,  essential  to 
jurisdiction,  9-63 

Judgment  recovered  by  state  against  for- 
eign corporation,  jurisdiction  of  Supreme 
Court  of  action  on,  9-120 

Judicial  power,  federal  jurisdiction  of 
suits  between  state  and  citizens  of  an- 
other state  limited  to,  9-102 

Justices  of  the  peace  in  District  of  Colum- 
bia, jurisdiction  of,  9-59 

Lakes  and*  navigable  waters  are  subject  to 
admiralty  jurisdiction,  9-89 

Land  patent,  federal  courts  have  jurisdic- 
tion of  suit  to  set  aside,  9-85 

Law  and  equity,  jurisdiction-  as  to,  9-81 

Legislative  grant  of  jurisdiction,  relation 
to  federal  jurisdiction  of  suits  between 
citizens  of  different  states,  9-104 

Lien  for  constructing  vessel,  admiralty 
jurisdiction  does  not  extend  to  enforce- 
ment of,  9-98 

Lien  for  repairs  or  supplies  in  foreign 
port,  admiralty  has  jurisdiction  of,  9-96 

Lien  given  by  state  statute  for  nonper- 
formance of  contract  of  carriage,  admi- 
ralty has  jurisdiction  of,  9-96 

lien  given  by  state  statute  for  repairs  or 
supplies  in  home  port,  admiralty  has 
jurisdiction  of,  9-96 

Lien  given  by  state  statute  for  use  of 
wharf  not  a  subject  of  admiralty  juris- 
diction, 9-96 
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Lien  for  repairs  and  supplies,  jurisdiction 
of  admiralty  to  enforce,  9-97 

Limitation  not  imposed  on  federal  juris- 
diction of  controversies  between  citizens 
of  different  states,  9-102 

Limitation  of  amount  in  controversy,  9-107 

Limitation  of  exercise  of  jurisdiction,  9-79 

Limitation  on  federal  jurisdiction  of  suits 
between  a  state  and  citizens  of  another 
state,  9-102 

Limitation  on  original  jurisdiction  of 
Supreme  Court,  9-118 

Limitation  on  power  of  Congress  to  alter 
jurisdiction  of  courts,  9-70 

Limitation  on  power  of  Congress  to  confer 
jurisdiction,  9-79 

Limitations  upon  jurisdiction  of  federal 
government,  8-283 

Limits  of  admiralty  jurisdiction  are  those* 
understood  at  time  Constitution  adopted, 
9-88 

Mandamus,  power  of  Circuit  Court  to  issue, 
in  original  proceeding,  9-107 

Maritime  contracts,  extent  to  which  admi- 
ralty has  jurisdiction,  9-91 

Maritime  contracts,  jurisdiction  of  state 
courts  of  personal  suits  on,  9-87 

Maritime  crimes  and  offenses,  jurisdiction 
of,  9-92 

Maritime  jurisdiction,  relation  of  regula- 
tion of  interstate  commerce  to,  8-373 

Maritime  torts,  admiralty  jurisdiction  not 
affected  by  state  statute  giving  right  of 
action  for,  9-96 

Maritime  torts,  admiralty  jurisdiction  of, 
9-92 

Maritime  torts,  jurisdiction  of  state  courts 
of  personal  suits  on,  9-87 

Military  commission,  jurisdiction  of,  9-60 

Military  tribunals,  jurisdiction  over  civil- 
ians, 8-642 

Mortgagee  and  owner  of  vessel,  rigfits  of, 
not  subject  to  admiralty  jurisdiction,  9- 
100 

Naturalization,  power  of  state  court  to  act 
in  matters  of,  8-583 

Nature  of  jurisdiction  which  Congress  may 
confer  upon  state  courts,  9-109 

Navigable  waters  and  lakes  are  subject  to 
admiralty  jurisdiction,  9-89 

Navigation,  admiralty  jurisdiction  relates 
to,  9-87 
•   Nonresident  suing  in  domestic  courts,  stat- 
ute conferring  jurisdiction  over,  consti- 
tutional, 9-535 

Obstruction  to  navigation  by  bridge,  Su- 
preme Court  has  jurisdiction  of,  9-120 

Offense  on  vessel  held  by  pirates,  federal 
courts  have  jurisdiction  of,  8-635 

Offenses  at  common  law,  jurisdiction  of 
federal  courts  as  to,  9-108 

Original  jurisdiction  of  Circuit  Courts, 
power  of  Congress  to  regulate,  9-77 

Original  jurisdiction  of  District  Courts 
over  admiralty  causes  exclusive,  9-86 

Original  jurisdiction  of  Supreme  Court, 
9-117 

Original  jurisdiction  of  Supreme  Court 
cannot  be  altered  by  Congress,  9-122 

Original  jurisdiction  of  Supreme  Court, 
exclusiveness  of,  9-121 


JURISDICTION  —  Cont'd. 

Original  jurisdiction  of  Supreme  Court, 
limitations  on,  9-118 

Ownership  of  proceeds  in  custody  of  court, 
admiralty  has  jurisdiction  of  supplemen- 
tal suits  to  determine,  9-100 

Parent  and  child,  extent  of  jurisdiction  of 
federal  courts  over  suits  between,  9-86 

Parties  to  suit,  jurisdiction  of  cause  aris- 
ing under  Constitution  or  laws  of  United 
States  not  affected  by,  9-85 

Penalties,  equity  jurisdiction  of,  9-83 

Performance  of  obligation,  jurisdiction  of 
Supreme  Court  of  suits  between  states 
to  compel,  9-119 

Perpetuation  of  testimony,  equity  courts 
have  jurisdiction  to  provide  for,  9-83 

Personal  suits  on  marine  contracts  and  for 
maritime  torts,  jurisdiction  of  state 
courts  of,  9-87 

Pilotage,  admiralty  jurisdiction  of  suits 
for,  9-101 

Police  power  of  states  as  affecting  admi- 
ralty jurisdiction,  9-95 

Political  questions  between  state  and  citi- 
zens of  another  state,  federal  courts  have 
not  jurisdiction  of,  9-102 

Prize  causes,  Supreme  Court  has  not  orig- 
inal jurisdiction,  9-122 

Public  property,  buildings,  and  grounds, 
federal  jurisdiction  over,  see  Public 
Pbopebty,  Buildings,  and  Gbounds. 

Purpose  of  clause  giving  federal  courts 
jurisdiction  of  suits  between  citizens  of 
different  states,  9-102 

Record  not  conclusive  as  to  jurisdiction  of 
foreign  court,  9-149 

Removal  of  causes,  jurisdiction  as  affected 
by,  see  Removal  of  Causes. 

Repair  of  canal  boat  in  canal  connecting 
navigable  waters,  admiralty  jurisdiction 
of,  9-97 

Repairs  or  supplies,  admiralty  jurisdiction 
to  enforce  liens  for,  9-97 

Repairs  or  supplies,  exclusive  jurisdiction 
of  admiralty  of  lien  in  rem  for,  9-98 

Repairs  or  supplies  in  foreign  port,  admi- 
ralty has  jurisdiction  of  lien  for,  9- 
96 

Repairs  or  supplies  in  home  port,  admi- 
ralty has  jurisdiction  of  state  statutory 
lien'  for,  9-96 

Repairs  or  supplies  in  home  port,  admi- 
ralty has  not  jurisdiction  of  claim  for, 
9-96 

Residence  and  citizenship,  distinction  be- 
tween in  ascertaining  federal  jurisdic- 
tion, 9-106 

Residence,  averment  of,  does  not  show 
jurisdiction,  9-386 

Rights  and  obligations  conferred  and  im- 
posed by  Act  of  Congress,  federal  courts 
have  jurisdiction  of,  9-84 

Rights  arising  under  state  statutes,  juris- 
diction of  federal  courts  to  enforce,  9- 
114 

Seamen,  admiralty  jurisdiction  of  contracts 
for  hire  of,  9-91 

Seizures  of  high  seas  or  navigable  waters, 
admiralty  jurisdiction  over,  9-87 

Source  of  jurisdiction  of  United  States 
courts,  9-76 
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State  and  federal  courts,  concurrent  juris- 
diction in  trover  to  recover  mail  matter, 
9-109 

State  and  United  States,  federal  jurisdic- 
tion of  suits  between,  9-101 

State  courts,  concurrent  jurisdiction  of, 
with  federal  courts  of  suits  by  states 
against  citizens  of  other  states,  9-109 

State  courts,  concurrent  jurisdiction  with 
admiralty,  9-101 

State  courts,  Congress  cannot  require  suits 
in  bankruptcy  to  be  entertained  in,  9-109 

State  courts,  decisions  of,  as  affecting  fed- 
eral jurisdiction,  9-103 

State  courts,  extent  to  which  Congress  may 
confer  jurisdiction  on,  9-109 

State  courts,  jurisdiction  of  personal  suits 
on  maritime  contracts,  9-87 

State  courts,  jurisdiction  of  personal  suits 
on  maritime  torts,  9-87 

State  courts,  power  of  Congress  to  confer 
jurisdiction  on,  9-109 

State  courts,  power  of  Congress  to  exclude 
jurisdiction  of,  9-110 

State  courts,  when  jurisdiction  of,  con- 
current with  federal  courts,  9-108 

State  jurisdiction  over  sea  coast  as  limit- 
ing admiralty  jurisdiction,  9-87 

State  jurisdiction,  power  of  Congress  to 
exclude,  9-110 

State  laws  and  usages  as  means  of  ascer- 
taining limits  of  admiralty  jurisdiction, 
9-88 

State  laws  cannot  abridge  or  impair  juris- 
diction, 9-114 

State  legislation  cannot  affect  equity  juris- 
diction, 9-82 

State  not  a  citizen  within  meaning  of 
jurisdiction  clause,  9-106 

State  or  citizen  and  foreign  state  or  sub- 
ject, federal  jurisdiction  of  controversies 
between,  9-105 

State  oyster  laws  not  an  invasion  of  admi- 
ralty jurisdiction,  9-100 

States  and  citizens  of  another  state,  pur- 
pose of  conferring  federal  jurisdiction 
between,  9-101 

States  cannot  enlarge  or  restrict  admi- 
ralty jurisdiction,  9-95 

States,  extent  to  which  admiralty  jurisdic- 
tion may  be  affected  bys  9-95 

States,  federal  jurisdiction  of  suits  be- 
tween, £-101 

State  statutes  cannot  confer  admiralty 
jurisdiction  upon  state  courts,  9-97 

State  statutes  cannot  confer  jurisdiction 
on  federal  courts,  9-114 

State  statutes  giving  right  of  action  for 
maritime  tort,  admiralty  jurisdiction 
not  affected  by,  9-96 

State  statutes  giving  right  to  bring  suit 
against  state,  effect  on  federal  jurisdic- 
tion, 9t102 

State  statutes,  jurisdiction  of  federal  courts 
to  enforce  rights  arising  under,  9-114 

State  statutes  requiring  county  to  be  sued 
in  county  court  cannot  affect  federal 
jurisdiction,  9-115 

State  statutes  respecting  fraudulent  con- 
veyances, jurisdiction  of  federal  court  of 
causes  arising  under,  9-114 


JURISDICTION  —  Cont'd. 

State,  suit  against,  by  citizen  of  same 
state,  federal  courts  have  not  jurisdic- 
tion of,  9-85 

Story's  views  as  to  admiralty  jurisdiction 
of  District  Courts  approved,  9-87 

Succession  of  courts  for  original  and  ap- 
m  pellate  jurisdiction,  power  of  Congress 
'  to  establish,  9-78 

Suit  against  state  by  citizen,  Circuit  Court 
has  not  jurisdiction  of,  8-769 

Suit  against  state  by  citizen  of  same  state, 
federal  courts  have  not  jurisdiction  of, 
9-85 

Suit  between  citizens  of  different  states, 
purpose  of  clause  giving  federal  courts 
jurisdiction  of,  9-102 

Suit  between  state  and  citizen  of  another 
state,  federal  jurisdiction  as  modified  by 
Eleventh  Amendment,  9-102 

Suit  between  state  and  citizen  of  another 
state,  purpose  of  conferring  federal  juris- 
diction on,  9-101 

Suit  on  bond  taken  in  name  of  governor  of 
state,  federal  jurisdiction  of,  9-104 

Suit  to  set  aside  patent  for  land,  federal 
courts  have  jurisdiction  of,  9-85 

Supervisory  jurisdiction  over  administra- 
tive departments,  courts  have  not,  9-64 

Supplemental  suits  to  determine  ownership 
of  proceeds,  admiralty  has  jurisdiction 
of,  9-100 

Supreme  Court,  amount  in  controversy  as 
affecting  jurisdiction  of,  9-122 

Supreme  Court,  exclusiveness  of  original 
jurisdiction  of,  9-121 

Supreme  Court  has  jurisdiction  of  cases 
to  which  state  a  party,  9-118 

Supreme  Court  has  not  original  jurisdic- 
tion of  prize  causes,  9-123 

Supreme  Court  has  original  jurisdiction 
of  cases  affecting,  9-117 

Supreme  Court,  jurisdiction  of,  derived 
from  Constitution,  9-76 

Supreme  Court,  jurisdiction  of,  not  sub- 
ject to  legislative  control,  9-76 

Supreme  Court  of  United  States,  jurisdic- 
tion under  faith  and  credit  clause,  9-157 

Supreme  Court,  original  jurisdiction  of, 
cannot  be  enlarged  or  restricted  by  Con- 
gress, 9-122 

Territorial  courts,  exercise  of  admiralty 
jurisdiction  by,  ft-213 

Territorial  courts,  extent  of  jurisdiction 
of,  9-106 

Territorial  courts,  jurisdiction  of,  9-212 

Territorial  jurisdiction  over  tide  waters, 
9-90 

Territories,  federal  jurisdiction  of  suits  be- 
tween citizens  of,  and  citizens  of  states, 
9-105 

Territory  admitted  as  state,  civil  and 
criminal  jurisdiction  over,  9-197 

Tide*  waters,  limit  of  territorial  jurisdic- 
tion over,  9-90 

Tort  committed  upon  vessel  engaged  in  in- 
ternal commerce  of  a  state,  admiralty 
has  no  jurisdiction  of,  9-99 

Torts,  admiralty  jurisdiction  of,  9-92 

Transportation  between  ports  of  the  same 
state,  admiralty  has  no  jurisdiction  of, 
9-99 
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JURISDICTION  —  Cont'd. 
Transportation  between  two  or  more  states, 

admiralty  jurisdiction  of,  9-99 
Treason,  state  courts  have  not  jurisdiction 

of,  9-140 
Treaties,  jurisdiction  of  courts  as  to  con- 
struction of,  9-84 
Trial  by  jury,  distinction  of  jurisdiction 

between    law   and   equity   as     affecting, 

9-82 
Trover  to  recover  mail  matter,  concurrent 

jurisdiction  of  state  and  federal  courts, 

9-109 
Uniform    equity    jurisdiction    in    all    the 

states,  v^tJI 
United  States  a  party,  federal  jurisdiction 

of  cases,  where,  9-101 
Vessels  enrolled  under  Act  of  Congress,  sub- 
ject to  admiralty  jurisdiction,  9-94 
Want  of  jurisdiction  as  defense  to  foreign 

judgment,  9-149 
Water    and    watercourses,    jurisdiction   of 

Supreme  Court  of  suit  for  interference 

with  flow  of,  9-120 
Wharfage  contract,  admiralty  jurisdiction 

of,  8-96 

JURY  AND  JURY  TRIAL: 

See  Grand  Jury. 

Abrogation  by  Congress  of  right  of  trial 
by  jury  not  allowed,  9-337 

Action  in  tort  against  receiver,  jury  trial 
clause  not  applicable  to,  9-341 

Admiralty  causes,  constitutional  provision 
for  jury  trial  not  applicable  to,  9-387 

Adoption  of  state  remedies,  jury  trial 
clause  as  affecting  powers  of  federal 
courts  as  to,  9-343 

Affidavit  of  defense,  judgment  in  absence 
of  not  a  violation  of  right  to  jury  trial, 
9-345 

Aliens,  presence  of,  on  jury  not  a  denial  of 
due  process  of  law,  9-435 

Amount  of  controversy  as  affecting  appli- 
cation of  jury  trial  clause,  9-342 

Appointment  of  auditor  in  an  action  on 
account,  when  allowed,  9-344 

Arrest  on  bail  in  civil  actions  not  a  viola- 
tion of  right  to  trial  by  jury,  9-347 

Ascertainment  of  value  of  land  and  im- 
provements in  ejectment,  extent  to  which 
jury-trial  clause  applies  to,  9-341 

Assault  and  battery,  jury  trial  requisite 
in  cases  of,  9-129 

Assessment  of  damages  on  default  not  a 
violation  of  provision,  9^-345 

Assessment  of  taxes,  statute  prohibiting 
suits  to  restrain,  constitutional,  9-347 

Auditor  in  action  on  account,  when  ap- 
pointment of,  allowed,  9-344 

Bias  as  shown  by  verdict  against  prepon- 
derance of  evidence,  9-349 

Blending  of  legal  and  equitable  remedies, 
right  to  trial  by  jury  cannot  be  in- 
fringed by,  9-343 

Causes  transferred  from  abolished  courts, 
re-examination  of  facts  in,  9-350 

Challenges,  equal  protection  of  law  as 
affecting  number  of,  9~>553 

Chancery  power  to  summon  jury,  9-338 

Change  in  property,  when  statute  ex  post 
facto,  8-696 


JURY  AND  JURY  TRI Ali  —  Cont'd. 

Chinese  Deportation  Act  a  violation  of 
right  to  trial  by  jury,  9-130 

Civil  actions,  arrest  and  bail  in,  not  a 
violation  of  right  to  trial  by  jury,  9- 
347 

Civil  cases  in  admiralty  not  embraced  in 
provision  for  jury  trial,  9-338 

Claim  against  decedent's  estate,  jury-trial 
clause  not  applicable  to,  9-341 

Claims  against  municipal  corporations, 
establishment  of  special  tribunal  for,  as 
affected  by  constitutional  provision,  9- 
339 

Comment  by  court  on  evidence  not  a  viola- 
tion of  jury-trial  clause,  9-343 

Common-law  actions,  constitutional  right 
of  trial  by  jury  limited  to,  9-339 

Common  law,  extent  to  which  provision  for 
jury  trial  applies  to  suits  at,  9-337 

Common  law  governs  re-examination  of 
facts  found  by  jury,  9-348 

Compulsory  references,  right  to  trial  by 
jury  cannot  be  taken  away  by,  9-344 

Condemnation  proceedings,  ascertainment 
of  damages  by  jury  not  required  in, 
9-321 

Condemnation  proceedings,  jury-trial  clause 
not  applicable  to,  9-340 

Conflict  between  specific  answers  to  special 
interrogatories,  rendition  of  judgment 
by  court  in  cases  of,  constitutional,  9- 
346 

Congress  cannot  take  away  right  of  trial 
by  J*ry>  9-337 

Constitutional  guarantee  not  applicable  to 
actions  in  state  courts,  9-336 

Constitutional  requirement  as  to,  limited  to 
trials  in  federal  courts,  9-128 

Constitutional  right  of  trial  by  jury  lim- 
ited to  common-law  actions,  9-339 

Construction  of  patent,  right  to  trial  by 
jury  does  not  extend  to  question  of,  9- 
346 

Contempt,  person  charged  with,  not  en- 
titled to  trial  by  jury,  9-130 

Control  of  court  over  verdict  as  affected 
by  jury-trial  clause,  9-349 

Court  of  Claims,  jurisdiction  conferred  on, 
to  hear  causes  without  jury  not  a  viola- 
tion of  constitutional  provision,  9-339 

Court,  powers  as  to  finding  issues  of  fact, 
9-342 

Courts  of  first  instance,  provision  for  jury 
trial  applies  to,  9-130 

Court's  power  to  comment  on  evidence, 
9-343 

Courts  to  which  requirement  for  jury  trial 
applies,  9-130 

Criminal  prosecutions: 

Alaska,  constitutional  provision  as  to 

jury  trial  applies  to,  9-326 
Anarchist  aliens,  jury-trial  clause  not 
applicable  to  deportation  of,  9-327 
Bias  as  ground  for  challenge  of  juror, 

9-327 
Chinese,  imposition  of  hard  labor  on, 
during  detention  period  a  violation 
of  jury -trial  clause,  9-327 
Chinese/ jury-trial  clause  not  applica- 
ble to  proceedings  for  deportation 
of,  9-326 
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JURY  AND  JURY  TRIAL  —  Co*t' d . 
Criminal  prosecutions —  Cont'd. 

Consular  courts,  constitutional  provi- 
sion as  to  jury  trial  not  applicable 
to,  9-326 

Contempt,  proceedings  for,  not  in- 
cluded in  provision  lor  trial  by  jury, 
0-320 

Courts  to  decide  questions  of  law, 
9-828  ' 

Criminal  cases  and  criminal  prosecu- 
tions distinguished,  9-328 

Criminal  prosecutions  to  which  provi- 
sion relates,  9-326 

Deportation  of  anarchist  aliens,  jury- 
trial  clause  not  applicable  to,  9-327 

Deportation  of  Chinese,  requirement 
for  jury  trial  not  applicable  to,  9- 
326 

Direction  of  verdict  of  guilty  a  viola- 
tion of  right  to  jury  trial,  9-329 

Distribution  of  jurors  through  dis- 
trict, 9-330 

District  from  which  jury  must  be 
drawn,  9-328 

District,  jurors  must  be  residents  of, 
9-330 

District  of  Columbia,  constitutional 
provision  as  to  jury  trial  applies  to, 
9-325 

Division  of  district,  jury  cannot  be 
drawn  from,  9-328 

Fifth  Amendment,  provision  limited  to 
subjects  of  indictment  under,  9-326 

Impartiality  of  jury,  9-327 

Insanity,  ascertainment  of  issues  of, 
by  jury  not.  required,  9-326 

Jurors  must  be  residents  of  district, 
9-^330 

Less  number  than  twelve,  statute  pro- 
viding lor,  unconstitutional,   9-328 

Limitation  of  right  to  trial  by  jury  to 
petit  juries,  9-328 

Negligence,  clause  not  applicable  to 
suspension  of  pilot  for,  9-327 

Number  of  jurors  to  be  twelve,  9-328 

Petit  juries,  right  to  trial  by  jury  lim- 
ited to,  9-328 

Plea  of  guilty  as  affected  by  right  to 
trial  by  jury,  9-329 

Plea  of  guilty,  right  to  trial  by  jury 
waived  by,  9-329 

Proceedings  for  contempt,  jury  trial 
provision  not  applicable  to,  9-326 

Prosecutions  to  whieh  provision  re- 
lates, 9-326 

Purpose  of  provision  requiring  juror 
to  be  resident  of  district,  9-330 

Questions  of  law  for  the  court,  9-328 

Questions  of  law  not  for  the  jury, 
9-328 

Residents  of  district,  jurors  must  be, 
9-3*0 

States,  jury-trial  provision  not  ap- 
plicable to,  9-326  ♦ 

Subjects  of  indictment  under  Fifth 
Amendment,  provision  limited  to, 
9-326 

Suspension  of  pilot  for  negligence, 
clause  not  applicable  to,  9-327 

Technical  criminal  prosecutions,  pro- 
vision relates  to,  9-326 


JURY  AND  JURY  TRIAL  —  Cont'd. 

Criminal  prosecutions  —  Cont'd. 

Territories,  constitutional  provision  as 

to  jury  trial  applies  to,  9-325 
Twelve  persons,  jury  to  be  composed 

of,  9-328 
Verdict    of    guilty,    direction    of,    by 
court  a  violation  of  right  to  jury 
trial,  9-329 

Custom  appraisers,  statute  giving  con- 
clusive effect  to  decisions  of,  constitu- 
tional, 9-346 

Damages  may  be  assessed  upon  default 
without  intervention  of  jury,  9-345 

Decedent's  estate,  jury  trial  clause  not  ap- 
plicable to  claim  against,  9-341 

Decisions  of  custom  appraisers,  statute 
rendering  final,  constitutional,  9-346 

Default,  assessment  of  damages  upon,  not 
a  violation  of  provision,  9-345 

Deportation  of  Chinese,  provisions  of 
"Geary  Act"  a  violation  of  right  to 
trial  by  jury,  9-130 

Direction  of  verdict,  when  authorised,  9- 
342 

Discharge  of  jury  as  affecting  application 
of  jeopardy  clause,  see  Jbopardy. 

District  of  Columbia,  constitutional  pro- 
vision applies  to  courts  of,  9-337 

District  of  Columbia,  constitutional  pro- 
vision as  to  trial  by  jury  applicable  to, 
9-128 

Due  process  of  law  clause  as  affecting,  see 
Due  Process  of  Law. 

Due  process  of  law,  jury  trial  as  element 
of,  see  Duk  Process  of  Law. 

Effect  of  practice  of  prosecution  by  crimi- 
nal information,  8-265 

Eight  jurors,  constitutionality  of  statute 
providing  for  trial  by,  9-403 

Ejectment,  extent  to  which  jury  trial  clause 
applies  to  ascertainment  of  value  of 
land  and  improvement  in,  9-341 

Enforcement  of  penalty  against  vessel,  ex- 
tent to  which  jury-trial  clause  applies 
to  information  for,  9-340 

Equal  protection  of  laws  as  affecting  con- 
stitution of  jury,  see  Equal  Protection 
of  Law. 

Equal  protection  of  laws  as  affecting  jury 
trial,  see  Equal  Protection  of  Law. 

Equitable  and  legal  remedies,  right  to  trial 
by  jury  cannot  be  infringed  by  blending 
of,  9-343 

Equity  causes,  extent  to  which  provision 
for  jury  trial  applies  to  issues  of  fact  in, 
9-438 

Equity  causes,  provision  for  jury  trial  not 
applicable  to,  £-338 

Equity  jurisdiction  of  federal  courts  as 
affected  by  jury -trial  clause,  9-343 

Equity  jurisdiction  of  federal  courts  as 
affecting  right  of  trial  by  jury,  9-339 

Equity,  power  of  court  of,  to  summon  jury, 
9-339 

Equity,  power  of  court  of,  to  summon  jury 
as  affecting  right  of  trial  by  jury,  9- 
339 

Evidence,  comment  of  court  on,  not  a  viola- 
tion of  jury-trial  clause,  9-343 

Evidence,  determination  by  jury  of  weight 
and  sufficiency  of  evidence,  9-349 
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JIJIIY  AND  JURY  TRIAL  —  ConVd. 

Exclusion  of  jurors  on  account  of  race, 
Congress  may  prohibit,  9-634 

Exclusion  of  negroes  from  jury,  constitu- 
tionality of  statute  providing  for,  9-404 

Exemption  from  jury  duty,  power  of  legis- 
lature to  revoke,  8-856 

Ex  post  facto  law  affecting  (see  Ex  Post 
Facto  Law),  8-696 

Fact,  extent  to  which  provision  for  jury 
trial  applies  to  questions  of,  in  equity 
proceedings,  9-338 

Fact,  question  of,  as  to  negligence,  right 
to  trial  by  jury  includes,  9-346 

Facts  found  by  jury  re-examined  according 
to  common- law  rule,  9-348 

Failure  to  produce  papers  as  confession  of 
allegations,  statute  providing  for,  not  a 
violation  of  ri^ht  to  trial  by  jury,  9-346 

Federal  courts,  jury- trial  clause  as  affect- 
ing adoption  of  state  remedies  by,  9-343 

Findings  of  issues  of  fact  by  court,  validity 
of,  9-342 

Forfeiture,  constitutional  provision  for  jury 
trial  applies  to  proceedings  in  rem  for, 
9-340 

Fugitive  slaves,  jury  trial  clause  not  ap- 
plicable to  proceedings  for  return  of, 
9-341 

Gambling,  jury  trial  not  requisite  for 
offense  of,  9-129 

Government  bound  by  provision,  9-337 

Grand  jury,  change  in  number  of,  consti- 
tutionality of  statute  providing  for,  8- 
744 

Grand  jury,  effect  of  practice  of  prosecu- 
tion by  criminal  information,  8-266 

Grand  jury,  indictment  or  presentment  by, 
see  Indictment. 

Grand  jury,,  indictment  or  presentment  of, 
in  cases  of  land  or  naval  forces,  8-650 

Grand  jury,  number  of,  as  affected  by  due- 
process  clause,  9-433 

Grand  jury,  trial  by,  of  petty  larceny  on 
information,  8-263 

Illegal  grand  jury,  indictment  by,  not  due 
process  of  law,  9-295 

Impaneling  new  jury  after  arraignment, 
jeopardy  clause  as  affected  by,  9-272* 

Information  for  enforcement  of  penalty 
against  vessel,  extent  to  which  jury  trial 
clause  applies  to,  9-340 

Issues  of  fact  in  equity  proceedings,  extent 
to  which  provision  for  jury  trial  applies 
to,  9-338 

Issues  of  fact,  power  of  court  to  find,  9-342 

Jeopardy  clause  as  affected  by  discharge  of 
jury,  see  Jeopardy. 

Jeopardy  clause  as  affected  by  impaneling 
new  jury  after  arraignment,  9-272 

Judgment  by  default  for  failure  to  produce 
books  or  writings,  8-264 

Judgment  in  absence  of  affidavit  of  de- 
fense not  violation  of  right  to  jury  trial, 
9-345 

Jurisdiction  of  magistrate  over  $20  with 
right  of  appeal,  statute  giving,  not  a 
violation  of  clause,  9-342 

Jury  fee,  statute  requiring  payment  of  in 
advance  constitutional,  9-345 

Justice  of  peace,  jury-trial  clause  as  af- 
fecting jurisdiction  of,  9-342 


JURY  AND  JURY  TRIAL.  —  Cont'd. 
Justice  of  peace,  trial  by  jury  before,  jury- 
trial  clause  does  not  require,  9-342 
Legal  rights  and  remedies,  application  of 

provision  for  jury  trial  to,  9-337 
Less  than  twelve  jurors,  constitutionality 

of  statute  providing  for,  9-403 
Manner  in  which  facts  found  by  jury  re- 
examined, 9-348 
Matters  of  account,  reference  of,  to  auditor 

not  violation  of  clause,  9-344 
Matters  of  fact  in  equity  proceedings,  ex- 
tent to  which   provision  for  jury   trial 

applies  to,  9-338 
Military  commission,  trial  by,  a  violation 

of  requirement  as  to  jury  trial,  9-128 
Mongolians,   constitutionality    of     statute 

excluding  from  jury  service,  9-404 
Municipal    corporations,  establishment    of 

special  tribunal   for   claims  against,  as 

affected   by    constitutional    guaranty   of 

jury  trial,  9-339 
Negligence,  jury-trial  clause  not  applicable 

to  proceedings  to  suspend  pilot  for,  9- 

130,  341 
Nonsuit   for   want   of    sufficient    evidence, 

grant  of,  not  a  violation  of  clause,  9-342 
Offenses  for  which  jury  trial  required,  9- 

129 
Opinions  of  person  called  as  juryman  as 

affecting  qualification,   constitutionality 

of  statute  relating  to,  9-403 
Original  jurisdiction,  requirement  for  jury 

trial  applies  to  trial  in  courts  of,  9-130 
Patent,  question  of  construction  of,  right 

to  trial  by  jury  does  not  extend  to,  9- 

346 
Payment  of  jury  fee  in  advance,  statute 

requiring,  constitutional,  9-345 
Penalty   against   vessel,   extent   to   which 

jury  trial  clause  applies  to  information 

for  enforcement  of,  9-340 
Peremptory     challenges,     constitutionality 

of  statute  regulating,  8-744 
Petty  larceny,  requirement  as  to  jury  trial 

applicable  to,  9-129 
Petty  offenses,  jury  trial  for,  not  required, 

9-129 
Philippine  Islands,  right  of  jury  trial  in. 

Possession  of  real  estate,-  jury-trial  clause 
applicable  to  actions  for,  9-340 

Preponderance  of  evidence,  bias  as  shown 
by  verdict  against,  9-349 

Presumption  against  waiver  of  right  to 
jury  trial,  9-347 

Privilege,  trial  by  jury  is  not,  9-399 

Proceedings  in  rem  for  forfeiture,  consti- 
tutional provision  for  jury  trial  applies 
to,  9-340 

Production  of  papers  as  confession  of  alle- 
gations, constitutional  provision  as  to, 
not  a  violation  of  right  to  trial  by  jury, 
9-346 

Prohibition  of  suits  to  restrain  assessment 
of  taxes,  statute  providing  for,  constitu- 
tional, 9-347 

Provision  for,  applies  to  gaming,  9-129 

Qualifications  of  jurors,  power  of  state  to 
prescribe,  9-403 

Question  of  fact  as  to  negligence,  right  to 
trial  by  jury  includes,  9-346 
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JURY  AND  JURY  TRIAL  —  Con t'd. 

Race  discrimination  in  selection  of  jury, 
power  of  Congress  to  prohibit,  9-634 

Real  estate,  jury-trial  clause  applicable  to 
actions  for  possession  of,  9-340 

Receiver,  jury-trial  clause  not  applicable 
to  action  in  tort  against,  9-341 

Receiver,  suit  by,  to  recover  balance  due 
on  subscription  to  stock,  jury-trial  clause 
not  applicable  to,  9-341 

Receiving  stolen  goods,  requirement  as  to 
jury  trial  applicable  to  offense  of,  9-129 

Re-examination  of  facts  after  jury  trial, 
common-law  rules  govern,  9-348 

Re-examination  of  facts  found  by  jury 
governed  by  rules  of  common  law,  9-348 

Re-examination  of  facts  found  by  jury  not 
controlled  by  state  statute,  9-348 

Re-examination  of  facts  in  causes  trans- 
ferred from  abolished  courts,  9-350 

References,  federal  court  cannot  take  away 
right  of  trial  by  jury  by  compelling,  9- 
344 

Reference  to  auditor  of  matters  of  account 
not  a  violation  of  clause,  9-344 

Remedies,  right  to  trial  by  jury  cannot  be 
impaired  by  blending  legal  and  equi- 
table, 9-343 

Return  of  fugitive  slave,  jury-trial  clause 
not  applicable  to  proceedings  for,  9-341 

Right  of,  in  annexed  territory,  8-279 

Right  of  trial  by  jury  as  affecting  distinc- 
tion of  jurisdiction  between  law  and 
equity,  9-82 

Right  reserved  by  constitutional  provision, 
9-342 

Rights  and  remedies  peculiarly  legal,  con- 
stitutional provision  for  jury  trial  ap- 
plies to,  9-337 

Seizure  on  land  under  revenue  laws,  extent 
to  which  constitutional  provision  for 
jury  trial  applies  to,  9-340 

Self-incriminating  evidence,  constitutional 
provision  as  to,  applies  to  proceedings 
before  grand  jury,  9-281 

Specific  answers  to  special  interrogatories, 
rendition  of  judgment  by  court  in  case 
of  conflict  between,  constitutional,  9-346 

State  courts,  constitutional  guaranty  of 
jury  trial  not  applicable  to,  9-336 

State  remedies,  right  to  trial  by  jury  can- 
not be  impaired  by  adoption  of,  9-343 

State  statute  cannot  control  manner  of 
re-examining  facts  found  by  jury,  .9-348 

Statute  giving  magistrate  jurisdiction  over 
$20  with  right  of  appeal  not  a  violation 
of  jury  trial  clause,  9-342 

Statute  providing  for  change  in  number  of 
jurors  ex  post  facto,  8-696 

Stock  subscription,  jury-trial  clause  not 
applicable  to  suit  by  receiver  to  recover 
balance  due  on,  9-341 

Struck  jury,  constitutionality',  of  trial  by, 
9-435 

Suit  by  receiver  to  recover  balance  due  on 
subscription  to  stock,  jury-trial  clause 
not  applicable  to,  9-341 

Suits  against  the  government  not  common- 
law  suits  within  constitutional  guar- 
antee of  jury  trial,  9-339 

Suits  in  equity,  constitutional  provision 
for  trial  by  jury  not  applicable  to,  9-337 


JURY'  AND  JURY  TRIAL—  VunVd. 

Suspension  of  pilot  tor  negligence,  jury- 
trial  clause  not  applicable  to  proceedings 
for,  9-341 

Suspension  of  pilot  for  negligence,  jury 
trial  not  requisite  in  case  of,  9-130 

Territorial  courts,  constitutional  provision 
applies  to,  9-336 

Territories,  constitutional  provision  as  to 
trial  by  jury  applicable  to,  9-128 

Tort,  action  in,  against  receiver,  jury-trial 
clause  not  applicable  to,  9-341 

Trial  by  jury  before  justice  of  peace,  jury- 
trial  clause  does  not  require,  9-342 

Trial  of  petty  larceny  on  information,  8- 
263 

Unanimous  verdict,  statute  cannot  dispense 
with,  9-345 

Value  of  land  and  improvements  in  eject- 
ment, extent  to  which  jury-trial  clause 
applies  to  ascertainment  of,  9-341 

Verdict,  control  of  court  over,  as  affected 
by  jury-trial  clause,  9-349 

Verdict,  statute  cannot  dispense  with 
unanimity  in,  9-345 

Verdict,  when  court  authorized  to  direct, 
9-342 

View  of  premises  by  jury  in  absence  of  ac- 
cused, 9-336 

Wager  of  law,  jury-trial  clause  abolishes, 
9-347 

Waiver  of  jury  trial,  validity  of,  9-131 

Waiver  of  right  to  jury,  9-347 

Waiver  of  right  to  jury  trial  not  pre- 
sumed, 9-347 

Want  of  sufficient  evidence,  grant  of  non- 
suit for,  not  a  violation  of  clause,  9-342 

Weight  and  sufficiency  of  evidence,  de- 
termination of,  by  jury,  9-349 

Women,  right  of  accused  to  have,  on  jury, 
9-404 

JUST  COMPENSATION: 

See  Eminent  Domain. 
Definition  of,  8-260 
JUSTICES   OF  SUPREME  COURT: 

Power   to   nit   at   circuit  without   distinct 
commission,  8-263 
JUSTICES  OF  THE  PEACE: 

Jurisdiction  in  District  of  Columbia,  9-59 

Jurisdiction  of,  as  affected  by  jury-trial 
clause,  9-342 

Privileges  and  immunities  clause  applies 
to  acts  of,  9-394 

Trial  by  jury  before  justice  of  the  peace, 
constitutional    provision    does    not    re- 
quire. 9-342 
LABOR  LAWS: 

See  Police  Poweb. 
LABOR  UNIONS: 

Organization  of  union  not  a  privilege  pro- 
tected by  Constitution,  9-400 

Statute   prohibiting  contracts    interfering 
with  membership  in,  unconstitutional,  9- 
465 
LAND  COMMISSIONERS: 

Review  of  findings  of,  9-65 

LANDLORD  AND  TENANT: 

Betterment  Acts  changing  rule  as  to  re- 
covcrv  of  improvements,  validity  of,  8- 
874 


889 


Volume  IX. 


INDEX  TO  THE 


LANDLORD  AND  TEN  ANT  —  Cont'd. 
Liability  of  tenant  for  rents  and  profits, 

statute  cannot  alter,  8-858 
Penal   statute   prohibiting   tenant  leaving 

during  term,  unconstitutional,  9-378 
Peonage,  Thirteenth  Amendment  prohibits, 

•-379  t 

Prohibition  against  tenant  leaving  during 

term,  9-307 
LARCENY: 

Indictment    of    presentment    essential    in 

cases  of,  9-260 
Petit  larceny,  indictment  for  offense  of,  not 

essential,  9-260 
LARD: 
Statute  regulating  manufacture  and  sale 

of,  constitutional,  9-490 

LAUNDRIES: 

State  regulation  of,  9-228 

LEASES: 

Cancellation  of  leases  from  state  not  a 
violation  of  due-process  clause,  9-508 

Covenants  of,  cannot  be  altered  by  stat- 
utes, 8-857 

Jurisdiction  of  federal  government  over 
property  leased  to  it,  8-665 

Railroad,  lease  of,  does  not  destroy  char- 
ter provision  as  to  exemption,  8-802 

Regulation  of  state  statute  concerning 
railroad  leases  as  affecting  interstate 
commerce,  see  Commerce. 

Services  for  leased  land  not  within  pro- 
hibition of  Thirteenth  Amendment,  9- 
378 

LEGACIES  AND  DEVISES: 

Husband  and  wife,  constitutionality  of 
statute  affecting  rights  as  to,  8-854 

Nonresident's  legacies,  state  tax  of,  9-896 

State  taxation  of  legacy  consisting  of 
United  States  bonds,  9-234 

Succession  tax  on,  not  a  direct  tax,  8-307 

LEGAL  TENDER: 

Bank   notes  as   tender   in   redemption  of 

property  sold  on  execution,  8-724 
Bank  notes  received  in  discharge  of  con- 
tract, 8-724 
Effect  of  limitation  on  power  of  states  to 

declare  legal  tender,  8-723 
Exclusive  power  of  Congress  to  declare,  8- 

723 
Execution,   what   constitutes   legal   tender 

in  payment  of,  8-724 
Gold   or  silver   coin,   power   of  states   to 

make  legal  tender,  8-723 
Injuries  to  land  from  public  improvements, 

legal  tender  for,  8-724 
Issue  of  bills  of  credit  as,  see  Bills  of 

Credit. 
Limitation  on  power  of  state  as  to  legal 

tender  not  enabling  clause,  8-723 
Limitation  on  power  of  states  to  declare 

legal  tender,  effect  of,  8-723 
Money  payable  in  discharge  of  execution, 

8-724 
Money  payable  on  redemption  of  property 

sold  on  execution,  8-724 
Payment  for  injuries  to  land  from  public 

improvements,  legal  tender  for,  8-724 
Power  of  Congress  to  issue  treasury  notes, 

8-351 


LEGAL  TENDER  — CoaTd. 

Power  of  government  to  iaaoe  legal  tender 
treasury  notes,  8-302 

Redemption  of  property  sold  on  < 
money  payable  on,  8-724 

State  bank  notes,  statute  providing  for 
payment  of  county  or  township  taxes  in- 
valid, 8-723 

States,  extent  of  power  ma  to  legal  tender, 
8-723  ^^ 

Treasury  notes  as  legal  tender,  8-361 

Treasury  notes,  issuance  of,  8-678 

What  is,  8-604 

LEGISLATURES : 

Ascertainment  by  Senate  of  right  of  mem- 
bers to  sit,  8-324 

Constitutionality  of  statute  creeling  ter- 
ritorial legislatures,  8-290 

Election  laws  passed  by  territorial  legis- 
lature illegally  elected,  invalid,  8-317 

Election  of  senator  by  legislature  by  fraud 
illegal,  8-314 

Election  of  senator  by  rival  legislatives, 
8-312  ^ 

Election  of  senator  by  territorial  legisla- 
ture before  formal  admission,  8-312 

Oath  required  of  members  of,  9-238 

Oath  required  of  members  of,  may  be  added 
to  but  not  changed,  9-230 

Quorum,  8-312 

Territorial  legislatures,  see  TsBairooBs. 

LETTER  CARRIERS: 

See  Postal  Service.  ; 

LETTERS-PATENT: 

See  COPTBIGHTS  AKD  PATJEffm 

LEFT: 

Constitutionality  of  statute  affecting,  8- 
ooo 

LIBEL: 

Publication  of,  not  protected  by  freedom  of 
speech  clause,  9-244 

LIBERTY: 

Contract,  right  to,  a  part  of  liberty  se- 
cured by  Fourteenth  Amendment,  9-428 

Due  process  of  law  clause,  moaning  0f 
liberty  in,  see  Due  Process  op  Law. 

Fourteenth  Amendment,  mining  0f  liberty 
secured  by,  9-428 

LIBERTY  OF  SPEECH: 

See  Freedom  or  Sfbbch  ahd  Puss. 
LICENSES:  y 

Charge  for  poles  and  wires  in  streets  prima 
facie  reasonable,  8-470 

Contracts  are  not  licenses,  8-853 

District  of  Columbia,  license  tax  in  as 
interference  with  interstate  commerce,  8- 
681 

District  of  Columbia,  license  tax  en  per- 
sons doing  business  in,  8-372 

Due-process  clause,  inequality  of  license 
taxes  a  violation  of,  9-303 

Federal  statute  applicable  to  boats  engaged 
on  ferries  within  state,  8-486 

Fertilizers,  license  tax  on  sale  of,  constitu- 
tional, 9-414 

Inequality  of  license  tax,  a  violation  of 
due-process  clause.,  9-303 

Itinerant  venders,  state  taxation  of,  con- 
stitutional, 9-414 
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LICENSES  —  Cont'd. 

National  permit  not  authority  to  do  busi- 
ness within  a  state,  8-353 

Patent  rights,  imposition  of  license  tax  on 
sale  of,  see  Copybiohts  a_nd  Patents. 

Poles  and  wires  in  streets,  municipal  cor- 
poration may  charge  license  fee  for,  8- 
469 

Property,  licenses  as,  within  meaning  of 
due-process  clause,  9-467 

Reasonableness  of  charge  for  poles  and 
wires  in  streets,  how  determined,  8-469 

Retailing  intoxicating  liquors,  state  may 
require  license  for,  8-496 

Trading  stamps,  license  tax  on  persons 
dealing  in,  valid,  9-414 

LICENSE  TAXES: 

Interstate  commerce,  imposition  of  license 
taxes  on,  by  state,  see  Commerce. 

State  tax  on  sale  of  goods  in  original  pack- 
age, see  Commerce. 
LIENS: 

Admiralty  jurisdiction  of  liens  for  repairs 
and  supplies,  see  Admiralty. 

Constitutionality  of  statute  affecting,  8- 
851 

Contract  of  carriage,  validity  of  state  stat- 
ute giving  lien  for  nonperformance  of, 
9-96 

Due  process  of  law  clause  as  affecting 
priority  of  liens,  see  Due  Process  of 
Law. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Foreign  judgment,  faith  and  credit  clause 
does  not  give  lien,  priority,  or  privilege 
to,  9-147 

Priorities,  due  process  of  law  clause  as 
affecting,  see  Due  Process  of  Law. 

Priorities,  equal  protection  of  laws  as  af- 
fecting, see  Equal  Protection  of  Law. 
.State  courts,  jurisdiction  of  as  affected  by 
Federal  Bankruptcy  Act,  8-601,  602 

Statute  affecting,  as  impairment  of  obliga- 
tion of  contract,  see  Impairment  of  Ob- 
ligation of  Contract. 

Stock  held  by  state,  suit  to  establish  lien 
on,  9-364 

Vessels,  state  statutory  liens  on,  validity 
of,  8-474 

Wharf,    validity    of    state    statute   giving 
lien  for  use  of,  9-96 
LIFE  INSURANCE: 

See  Insurance. 
LIGHTING  COMPANIES: 

Charter  of,  as  contract,  8-827 
LIGHTNING  ROD  DEALERS: 

State  license  tax  on,  see  Commerce. 
LIMITATION  OP  ACTIONS: 

See  Actions. 

Due  process  oi  law  as  affecting,  see  Due 
Process  of  Law. 
LITERARY  PROPERTY: 

See  Copyrights  and  Patents. 
LIVE  STOCK: 

See  Commerce. 

injuries  by  railroad  to,  constitutionality 
of  statute  regulating  liability  for,  9-475 

Transportation  of,  as  interstate  commerce, 
8-379 


LOCAL  ASSESSMENTS: 
See  Special  Assessments. 

LOCAL  IMPROVEMENTS: 

Due-process  clause  as  affecting  assessments 
for,  see  Due  Process  of  Law. 

LOCAL  OPTION: 

See  Intoxicating  Liquors. 

LOGS  AND  LOGGING: 

Drift  logs,  statutory  compensation  for,  9- 

534 
Interstate  commerce,  logs  put  in  streams 

for  preservation  are  not,  8-423 
State  regulation  of,  as  affecting  interstate 

commerce,  see  Commerce. 

LOTTERIES: 

Exclusion  from  mail  of  matter  concerning, 
8-614 

Interstate  commerce  regulations  as  affect- 
ing carriage  of  lottery  tickets,  see  Inter- 
state Commerce. 

Powers  of  states  as  to,  8-520 

Repeal  of  lottery  franchise,  constitutional, 
8-855 
LOUISIANA: 

Communal  rights  of  property,  state  statute 
regulating,  valid,  9-180 
MAGAZINES: 

Jurisdiction   of   federal   government   over 
property  occupied  as,  8-664 
MAGISTRATES: 

See  Justice  of  the  Peace. 

MAGNETIC  HEALER: 

Constitutionality     of     statute    regulating 
practice  by,  £-604 
MAIL: 
See  Postal  Service. 
Interference  by  state  with  carriage  of,  8- 

393 
Regulation  of  carriage  of  as  affecting  in- 
terstate commerce,  see  Commerce. 
MAJORITY:  • 

Power  of  Congress  as  to  mode  of  ascertain- 
ment of,  8-326 

MANDAMUS: 

Circuit  courts,  Congress  may  authorize  is- 
suance of  mandamus  by,  9-107 

Executive  officers,  extent  to  which  con- 
trolled by  mandamus,  9-72 

Officer  of  treasury,  mandamus  not  allowed 
against,  on  claim  against  United  States,  ■ 
8-711 

Power  of  Supreme  Court  to  issue,  1M23 

Repeal  of  statute  providing  for  enforce- 
ment against  city  by  mandamus,  uncon- 
stitutional, 8-883 

State  court  cannot  issue  mandamus  to  fed- 
eral officer,  9-360 
MANIFEST; 

Stamp  tax  on  manifest  of  cargo,  8-704 
.MANUFACTURES : 

Convict  labor,  discrimination  against  goods 
made  by,  in  other  states,  8-434 

Interstate  commerce,  8-377 

Regulation  of  by  state  as  affecting  inter- 
state commerce,  see'  Commerce. 

Restriction  on  manufactures  by  domestic 
corporations,  power  of  state  to  impose, 
8-508 
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MANUFACTURES  —  Cont'd. 
Tax  on  manufacture  and  sale  of  tobacco 

not  a  direct  tax,  8-307 
Tax  on  refining  of  oil  or  sugar  not  a  direct 
tax,  8-307 
MARGINS: 
See  Sales. 

MARINE  INSURANCE: 

See  Admiralty. 

MARITIME  JURISDICTION: 

See  Admiralty. 

MARITIME  LAW: 

See  Admiralty. 

MARKETS: 

Municipal  regulation  of,  constitutional,  9- 
492 

Ordinance  regulating  city  and  private 
markets,  constitutional,  9-408 

Ordinance  regulating  markets,  constitu- 
tional, 9-592 

MARQUE  AND  REPRISAL,: 

Letters  of,  power  of  Congress  to  issue,  8- 
713 

MARRIAGE: 

See  Husband  and  Wife. 

Change  of  rule  as  to  sufficiency  of  evi- 
dence to  prove  marriage,  unconstitu- 
tional, 8-737 

Divorced  persons,  constitutionality  of  stat- 
ute prohibiting  remarriage  of,  8-742 

Effect  of  statute  validating  irregular  mar- 
riages, 8-868 

Faith  and  credit  clause  as  affecting  judg- 
ments relating  to  marriage,  see  Faith 
and  Credit. 

Marriage  not  a  contract,  8-853 

Miscegenation  laws,  validity  of,  9-401 

Slave  marriages,  statute  legalizing,  consti- 
tutional, 8-855 

MARRIED  WOMEN: 

See  Husband  and  Wife. 

MARSHAL: 

Foreign  commercial  agent,  United  States 
marshal  may  act  as,  8-712 

MARTIAL  LAW: 

See  Army. 

Proclamation  of,  as  authorizing  suspension 
of  writ  of  habeas  corpus,  8-692 

MASTER  AND  SERVANT: 

See  Employer's  Liability. 

Blacklisting  employees,  statute  prohibiting, 
constitutional,  9-465 

Due  process  of  law  clause  as  affecting 
validity  of  statute  regulating  relations 
between,  see  Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting  stat- 
ute regulating  relations  of,  see  Equal 
Protection  of  Law. 

Examination  of  employees  as  affecting  in- 
terstate commerce,  see  Commerce. 

Examination  of  employees,  statute  requir- 
ing railroad  to  pay  for,  constitutional, 
9-479 

Fellow-servant  law,  constitutionality  of 
statute  modifying,  9-476 

Fellow-servant  law  not  denial  of  equal  pro- 
tection of  laws,  9-575 


MASTER  AND  SERVANT  —  Cont'd. 

Hours  of  labor,  constitutionality  of  statute 
regulating,  9-463,  464 

Labor  unions,  statute  prohibiting  contracts 
between  master  and  servant  interfering 
with  membership  in,  unconstitutional, 
9-465, 

Payment  of  employees,  statute  changing 
rule  as  to,  constitutional,  8-794 

Payment  of  wages,  power  of  Congress  to  re- 
quire, 8-408 

Scrip,  statute  regulating  payment  of  wages 
in,  constitutional,  9-412 

Store-order  Acts,  provision  contained  in 
for  redemption  of  orders,  constitutional, 
9-463 

Taxation  of  contracts  between,  unconstitu- 
tional, 8-757 

Wages,  statute  prohibiting  assignment  of, 
constitutional,  9-463 

Wages,  statute  regulating  payment  of,  in 
scrip,  constitutional,  9-412 

Wages,  validity  of  statute  regulating  pay- 
ment of,  9-462 

Waiver  by  servant  of  right  to  damages  for 
injuries,  statute  prohibiting,  unconstitu- 
tional, 9-465 

MASTER  IN  CHANCERY: 

See  Offices  and  Officers. 

MEASURE  OF  DAMAGES: 

Measure  of  compensation  for  taking  private 
property,  see  Eminent  Domain. 

MEAT: 

Sales  of,  see  Commerce. 

Veal,  state  regulation  of  sale  of,  8-611 

MECHANIC'S  LIENS: 

Attorneys'  fees,  allowance  of,  in  action  on 

mechanic's  lien,  9-556 
Due  process  of  law  clause  not  violated  fay 

mechanic's  lien  law,  9-633 
Law  providing  for,  constitutional,  9-600 

MEDICINE: 

See  Copyrights  and  Patents. 

MERCANTILE  AGENCIES: 

Power  of  state  to  regulate,  8-521 

MERCHANTS: 

State  license  tax  on,  see  Commerce. 

MERITS: 

Foreign  judgments,  faith  and  credit  clause 
as  affecting  conclusiveness  on  merits,  9- 
146 

MESNE  PROCESS: 
Members  of  Congress,  privilege  from  arrest 
on,  8-331 

MIGRATION  CLAUSE: 

Effect  of,  8-687 

MILEAGE  BOOKS: 

See  Commerce. 

MILEAGE  TICKETS: 

See  Tickets  and  Fares. 

MILITARY  COMMISSION: 

Certiorari   cannot   be    issued   by   Supreme 

Court  to  review  proceedings  by,  9-127 
Trial  by,  a  violation  of  provision  for  jury 
trial,  9-128 
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MILITARY  COURTS: 

Establishment  in  conquered  territory,  9-60 
Military  commission,  jurisdiction  of,  0-60 

MILITARY   ESTABLISHMENT: 

See  Army. 
MILITARY  RESERVATION: 

Power  of  Congress  over  military  reserva- 
tion in  territory,  9-212 

Territorial  jurisdiction  of  federal  govern- 
ment over,  8-670 

MILITIA: 

See  Army. 

Aliens,  state  may  require  militia  duty  of, 
8-655 

Appointment  of  army  officers  to  service  in, 
9-12 

Authority  of  states  to  enroll,  8-900 

Bureau  for  supervision  of  militia,  power 
of  President  to  establish,  8-652 

Composition  of,  power  of  Congress  to  de- 
termine exclusive,  8-655 

Concurrent  subordinate  state  power  as  to, 
8-654 

Court-martial,  power  of  state  to  provide 
for  trial  of  delinquent  militiamen  by,  8- 
653 

Court-martial,  trial  of  delinquent  militia- 
men by,  8-652 

Details  as  to  training  to  be  prescribed  by 
states,  8-655 

Disciplining  of,  extent  of  power  of  Con- 
gress to  provide  for,  8-654 

Employment  of,  by  federal  government  in 
enforcement  of  pow  *s,  8-283 

Exclusive  power  of  Congress  to  determine 
composition  of,  8-655 

Exercise  of  power  by  Congress,  effect  on 
rights  of  state,  8-654 

Exigency  requiring  service  of,  power  of 
President  to  determine,  8-652 

Extent  of  power  of  Congress  in  regard  to, 
8-654 

General  rules  to  be  prescribed  by  Congress, 
8-655 

Government,  limitation  on  power  to  de- 
pose officers,  8-655 

National  guard  not  "troops"  within  pro- 
hibition of  Constitution,  8-900 

Offenses  when  in  actual  service  in  time  of 
war  or  public  danger,  indictment  clause 
not  applicable  to,  9-262 

Office  of  major  of,  incompatible  with  mem- 
bership in  Congress,  8-335 

Officers,  limitation  on  power  of  government 
to  depose,  8-655 

Officers,  provision  for,  8-654 

Organization  of,  extent  of  power  of  Con- 
gress to  provide  for,  8-654 

Power  of  President  to  prescribe  regulations 
for  enrolling,  8-295 

President  as  commander-in-chief  of,  9-12 

President,  power  of  to  establish  militia 
bureau,  8-652 

President's  power  to  call  forth,  8-652 

State  may  require  militia  duty  of  aliens, 
8-655 

State  power  as  to,  subordinate,  8-654 

States,  power  of  to  provide  for  trial  of 
militiamen  by  state  court-martial,  8- 
653 


MILITIA—  Cont'd. 

States,  power  to  prescribe  v  details  as  to 
training,  8-655 

Training,  limitation  on  power  of  Congress 
as  to  to,  8-654 

"  Troops,"  active  militia  is  not  within  pro- 
hibition of  Constitution  against,  8-900 

MILK: 

Statute  regulating  sale  of,  constitutional, 
9-490 

MINES  AND  MINING  CLAIMS: 

Inspection  of  mines,  statute  regulating, 
constitutional,  9-488 

Inspection  of  mining  claims  to  ascertain 
interest,  statute  providing  for,  constitu- 
tional, 9-303 

Power  of  Congress  to  delegate  to  states 
authority  to  make  regulations  respecting 
mining  claims,  8-264 

Regulation  of  mines  according  to  number 
of  employees,  statute  providing  for,  con- 
stitutional, 9-587 

MINISTERS: 

See  Diplomatic  and  Consular  Officers. 

MINORITY: 

Election  of  senator  by  minority  of  legis- 
lature, 8-313 

MINORS: 

Appointment  of  guardians  for,  see  Guard- 
ian and  Ward. 

Enlistment  of,  8-646,  648 

Function  of  federal  courts  in  relation  to, 
9-108 

Prohibition  against  employment  in  facto- 
ries not  impairment  of  charter  obliga- 
tion, 8-756 

Restrictions  on  sales  of  liquors  to,  8-500 

MISCEGENATION : 

See  Marriage. 

Equal  protection  of  laws,  statute  prohibit- 
ing miscegenation  not  a.  denial  of,  9-566 

Statute  prohibiting  intermarriage  of 
whites  and  negroes  not  a  violation  of 
*     Fourteenth  Amendment,  9-506 

MISDEMEANOR: 

See  Crimes  and  Offenses. 

Expulsion  of  senator  for  high  misdemeanor, 

8-329 
Indictment  clause  not  applicable  to,  9-260 
Jeopardy  clause  applies  to  misdemeanors, 

9-267 
Pardoning  power  of  President,  9-14 

MONEY: 

See  Appropriations;  Legal  Tender. 
Bills  of  credit,  intention  to  circulate  as 

money  essential,  8-717 
Loan  of,  not  commerce,  8-387 
Power  of  government  to  issue  legal  treasury 

notes,  8-362 

MONEY  ORDERS: 

See  Postal  Service. 

MONOPOLIES: 

See  Trade  Combinations  and  Trusts, 

MORTGAGES: 

Bonds  and  mortgages,  taxation  of,  as  im- 
pairment of  obligation   of  contract,   8- 
757 
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MORTGAGES  —  Cont'd. 
Chattel  mortgage  not  recorded,  priority  of 

attachment  over,  as  affected  by  faith  and 
credit  clause,  9-145 

Due  process  of  law  clause  as  affecting  rela- 
tion of  mortgagor  and  mortgagee,  see 
Due  Process  of  Law. 

Foreclosure  sale  of  charter,  exemption  from 
taxation  does  not  pass  upon,  8-801 

Foreclosure  sale,  purchase  at,  as  affecting 
right  to  exemption  from  taxation,  8-809 

Foreclosure  sale,  purchaser  of  corporate 
property  at,  takes  subject  to  existing 
statute,  8-794 

Impairment  of  contract  of  mortgagor  and 
mortgagee,  see  Impairment  op  Obliga- 
tion of  Contracts. 

Impairment  of  obligation  of  contracts,  tax- 
ation of  mortgages  not  unconstitutional 
as,  8-757 

Recording  Act,  effect  upon  existing  mort- 
gages, 8-873 

Recording  of  mortgages  on  vessels*,  federal 
statute  paramount,  8-472 

Redemption  laws  as  affecting  obligation  of 
contracts,  see  Impairment  of  Obligation 
of  Contracts. 

Registration  of,  statute  validating  aa 
against  judgment  creditors,  constitu- 
tional, 9-301 

Satisfaction  of,  state  statutes  regulating, 
8-520 

State  property,  foreclosure  of  mortgage  on, 
9-369 

Validation  of  registration  as  against  judg- 
ment creditors,  statute  providing  for, 
constitutional,  9-301 

MOTIVE: 

Privilege  of  witnesses,  examination  of  the 
motive  of  plea,  9-280 

MUNICIPAL  AID: 

Agreement  for,  as  contract  obligation,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Grade  crossings,  municipal  aid  for  aboli- 
tion of,  not  a  violation  of  due-process 
clause,  9-508 

MUNICIPAL  BONBS: 

See  Bonds. 

Receipts  from,  not  taxable,  8-354 

MUNICIPAL  CORPORATIONS: 

See  Special  Assessments. 

Annexation  of  territory,  grant  to  city 
council  of  power  to  determine  as  to,  con- 
stitutional, 9-532 

Annexation  of  territory,  statute  regulating, 
constitutional,  9-696 

Billboards,  ordinance  regulating  height  of, 
constitutional,  9-534 

Bills  of  credit,  notes  of  municipal  corpora- 
tions as,  see  Bills  of  Credit. 
.  Boundaries  of,  delegation  to  legislature  of 
control  of,  9-215 

Building  regulations  not  unconstitutional 
as  impairment  of  contract,  8-756 

Chain-gang  ordinance  of,  not  unconstitu- 
tional, 9-380 

Change  of  local  government  as  impairing 
contract  obligation,  see  Impairment  of 
Obligation  of  Contracts. 


MUNICIPAL    CORPORATIONS  —  CouV d 

Charters  of,  as  contracts,  see  Impairment 
or  Obligation  or  Contracts. 

Classification  of  municipal  corporations, 
statute  providing  for,  constitutional,  9- 
595 

Congress  cannot  tax  revenue  of,  9-360 

Contracts  of,  impairment  of  obligation  of, 
see  Impairment  of  Obligation  of  Cos- 
tracts. 

Delegation  to  legislature  of  control  of 
boundaries  of,  9-215 

District  of  Columbia,  municipal  powers  of 
Congress  in,  see  District  of  Columbia. 

Effect  of  legislation  affecting  commerce,  see 
Commerce. 

Equal  protection  of  laws,  application  of,  to 
municipal  corporations,  9-594 

Ferry  license  charged  by,  not  a  duty  on 
tonnage,  8-903. 

Impairment  of  obligation  of  contracts,  taxa- 
tion by  city  as,  8-757 

Jury  trial  provision  as  affecting  claims 
against,  9-339 

License  taxes  on  telegraph  and  telephone 
companies,  8-469 

Lighting  companies,  power  of  city  to  regu- 
late, 8-827 

Limitation  of  indebtedness,  change  in,  as 
impairing  obligation  of  contracts,  see 
Impaibmkkt  of  Obligation  of  Con- 
tracts. 

Limiting  taxing  power  of  city  to  prevent 
payment  of  judgment  not  violation  of 
due-process  clause,  9-508 

Markets,  power  of  state  to  regulate,  9-408 

Municipal  powers  of  federal  government,      • 
8-670 

Officers  of  municipal  corporations,  consti- 
tutionality of  statute  vesting  discretion 
in,  9-597,  598 

Ordinance  regulating  publio  speaking  on 
public  grounds,  constitutional,  9-412 

Ordinance  regulating  use  of  bicycles  in 
streets,  constitutional,  9-412 

Ordinances  impairing  contracts,  see  Im- 
pairment of  Obligation  of  Contracts. 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  as  affecting  acts  of, 
see  Citizens. 

Privy  vaults,  constitutional  power  of  mu- 
nicipality to  suppress,  9-430 

Railroad  rates,  regulation  of,  see  Impair- 
ment of  Obligation  of  Contracts. 

Railroads,  power  of  municipal  corporations 
to  control,  8-816 

Regulation  of  use  of  streets  by  telegraph 
and  telephone  companies,  8-468 

Revenue  of,  not  subject  to   congressional 
'  taxation,  9-360 

Specification  of  particular  article  for  im- 
provements not  restraint  of  interstate 
commerce,  8-432 

Suit  against,  not  suit  against  state,  9-963 

Taxation,  contracts  made  on  faith  of,  can- 
not be  impaired,  8-775 

Telegraph  and  telephone  companies,  charges 
on  poles  and  wires  of,  8-469 

Telegraph  and  telephone  companies,  Im- 
pairment of  franchises  of.  JWJ29 

Territorial  changes  as  impairment  of  obli- 
gation of  contract,  8-780 
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MUNICIPAL.  CORPORATIONS  —  Cont'd* 
Unreasonable  limitation  of   right  to  sue 

village  for  personal  injuries,  unconstitu- 
tional, 9-429 

Waterworks,  purchase  of,  by  municipal 
corporation  as  affecting  charter  privi- 
leges, 8-824 

Wharfage  charges,  power  of  municipal  cor- 
poration to  impose,  8-902 

Wharfage  charge*,  power  to  regulate,  8- 
432 
MUNICIPAL  KBUUK1TIES: 

Tax  on  municipal  notes  paid  out  by  banks, 
8-906 

MURDER: 

See  Homicide. 

NATIONAL  BANKS:     ' 
Acquisition  of  properly  by,  based  on  state 

law,  9-234 
Authority  of  Congress  over,  paramount,  9- 

234 
Bank  of  United  States,  state  taxation  of, 

9-233 
Citizens,  national  banks  are  not,  9-997 
Contracts  of,  construed  according  to  state 

laws,  9-234 
Debts,  right  to  collect,  based  on  state  law, 

9-234 
Functions  imposed  by  federal  statute  can- 
not be  controlled  by  state  legislation,  9- 

234 
Incorporation  by  Congress,  8-677 
Interest  on  loans,  power  of  Congress  to 

fix,  8-677 
liability  to  debts  controlled  by  state  law, 

9-234 
Loan*,  Congress  may  fix  interest  on,  8-677 
Misapplication  of  funds  of,  an  infamous 

crime,  9-260 
Privileges  and  immunities  clause  does  not 

apply  to,  9-163 
State  laws,  extent  to  which  national  banks 

subject  to,  9-234 
Stfate  legislation  affecting,  8-678 
Taxation  of  stock  in,  9-170 
Transfer  of  property  by,  subject  to  state 

law,  9-234 

NATIONAL  CORPORATIONS: 

Power  of  state  to  tax,  see  Comhzbcb. 

NATURAL  GAS: 

Due  process  of  law  clause  as  affecting  stat- 
ute regulating  production  and  use  of,  9- 
005  . 

State  regulation  of  transportation  of,  8- 
509 
•  NATURALIZATION: 

See  Citizenship. 

Alienage,  presumption  of,  8-580 

Authority  of  states  in  absence  of  legisla- 
tion by  Congress,  8-581 

Capacity  as  citizen,  effect  of  naturalisation 
as  to,  8-579 

Ceded  territory,  naturalization  of  inhabi- 
tants of,  by  treaty,  8-582 

Citizenship  by  birth  and  by  naturalization 
distinguished,  8-581 

Citizenship,  naturalization  as  source  of, 
9-386 

Collective  naturalization  by  treaty  or  stat- 
ute, 8-582 


NATURALIZATION  —  Cont'd. 

Concurrence  of  state  legislature  in  delega- 
tion of  power  to  state  court,  8-583 

Congress  has  exclusive  power,  8H>80 

Congress  has  exclusive  power  to  revoke 
naturalization,  8-584 

Definition  of,  8-579 

Delegation  to  state  courts  of  power  of 
naturalization,  8-583 

Distinction  betwen  citizenship  by  birth  and 
by  naturalization,  8-581 

Effect  as  to  capacities  as  a  citizen,  8-579 

Exclusiveness  of  power,  8-580 

Expatriation,  power  of,  8-584 

Inhabitants  of  territory  acquired  by  con- 
quest or  cession,  collqctivcnaturahzation 
of,  8-582 

Inhabitants  of  territory  admitted  as  state, 
naturalization  of,  8-582 

Judges  of  state  courts,  state  legislature 
may  prohibit  naturalization  by,  8-584 

Jurisdiction  of  state  courts  of  naturaliza- 
tion, 8-583 

Jurisdiction  of  state  courts,  prohibition  by 
state  statute  against  exercise,  8-583 

Native-born  persons,  naturalization  of,  un- 
necessary, 9-386 

Nature  of  power,  8-579 

Presumption  of  alienage,  8-580 

Revocation  of  grant  of  naturalization,  8- 
584 

State  courts  may  naturalize  individuals,  8- 
583 

State  courts,  power  of  Congress  to  confer 
jurisdiction  on,  8-583 

State  courts,  power  of  state  legislature  to 
prohibit  naturalization  by,  8-584 

State  courts,  state  statute  prohibiting  ex- 
ercise of  jurisdiction  by,  8-583 

State  has  no  power  to  naturalize,  8-581 

State  legislatures,  concurrence  of  in  delega- 
tion of  power  of  state  courts,  8-583 

State  naturalization  laws  superseded,  8- 
581 

State  statute  prohibiting  state  courts  from 
exercising  jurisdiction,  8-583 

Territory  admitted  as  state,  effect  on 
status  of  inhabitants,  8-582 

Treaty,  collective  naturalization  by,  8-582 

Uniformity  of  rule  for,  what  constitutes, 
8-582 

NAVIGABLE  WATERS: 

See  Canals. 

Authority  of  secretary  of  war  to  declare 
existing  bridge  over,  an  obstruction,  8- 
294 

Authority  of  secretary  of  war  to  determine 
whether  bridge  an  obstruction  of,  8-293 

Authority  of  secretary  of  war  to  require 
alteration  in  bridge  over,  8-294 

Duties  charged  for  improved  navigation 
not  tonnage,  8-903 

Erection  of  bridges  over,  under  authority 
of  Congress,  8-294 

Improvements  in  navigability,  power  of 
state  to  charge  duties  for,  8-903 

Incidental  preference  of  port  by  improve- 
ment of  river,  8-706 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Interstate  commerce,  means  uaed  in,  power 
of  Congress  to  regulate,  8-378 
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NAVIGABLE   WATERS  —  Cont'd. 

Newly-admitted  state,  control  over  naviga- 
ble waters,  9-198 

Power  of  harbor  supervisor  to  prescribe 
limits  of  discharge  of  refuse  on  tidal 
waters,  8-295 

Power  of  secretary  of  war  to  protect  im- 
provements in,  8-298 

Riparian  ownership  and  rights  on,  power 
of  state  to  determine,  9-509 

State  cannot  obstruct  navigation  on,  8-394 

State  control  over  shores  of  navigable 
waters  and  soils  under,  9-360 

State  regulation  as  affecting  interstate 
commerce,  see  Commerce. 

States  admitted  after  Constitution  had 
title  to,  8-376 

State's  title  to,  8-375 

Tolls  for  use  of,  not  a  violation  of  due- 
process  clause,  9-516 

NAVIGATION: 

Interstate  commerce,  8-377 

Interstate  commerce,  power  of  Congress  to 
regulate  navigation  as  branch  of,  8-400 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Regulation  by  state  as  affecting  interstate 
commerce,  see  Commerce. 

Regulation  of,  by  Congress  in  regulating 
commerce,  8-398 

NAVIGATION  COMPANIES: 

Tolls  authorized  by  charter  of,  cannot  be 
altered,  8-840 

NAVY: 

Articles  for  government  of,  power  of  Con- 
gress to  provide,  8-649 

Bridge  obstructing  naval  vessels,  8-648 

Cadets,  discharge  of,  for  lack  of  vacancy, 
constitutional,  9-304 

Commander-in-chief,  powers  of  President 
as,  see  President. 

Courts-martial,  constitution  of  determined 
by  Congress,  8-650 

Courts-martial,  jurisdiction  of  civilians,  9- 
10 

Courts-martial,  power  of  President  to  con- 
vene, 9-10 

Courts-martial,  power  to  provide  for  trials 
by,  8-649 

Dismissal  of  officers,  power  of  President,  8- 
650 

Dismissed  officers,  restoration  of,  8-650 

Enlistment  of  minors,  8-648 

Exclusive  power  of  Congress  to  provide 
rules  for  government  of,  8-649 

Extent  of  power  to  provide  and  maintain, 
8-682 

Fixing  relative  rank  of  line  and  staff  offi- 
cers, 8-647 

Forfeiture  of  pay  under  sentence  of  court- 
martial,  effect  of  pardon  on,  9-25 

Grand  jury,  presentment  or  indictment  of, 
not  essential  in  cases  arising  in  naval 
forces,  8-650 

Line  and  staff  officers,  fixing  relative  rank 
of,  8-647 

Marines,  power  of  Congress  to  provide  for 
offenses  by,  on  board  ship,  8-4350 

Minors,  enlistment  of,  8-648 

Naval  cadets,  discharge  of,  for  lack  of 
vacancy,  constitutional,  9-304 


NAVY  —  Cont'd. 

Navy  vessels,  erection  of  bridge  obstruct- 
ing, 8-648 

Offenses  on  war  vessel,  power  of  Congress 
to  provide  for  punishment  of,  8-650 

Officers,  fixing  relative  rank  of  line  and 
staff,  8-647 

Officers,  power  of  President  as  to  dismissal 
of,  8-650;  9-45 

Officer's  rank  reduced  by  court-martial  re- 
stored by  pardon,  9-25 

Officers,  recess  appointment  of,  by  Presi- 
dent, 9-49 

Officers,  restoration  after  dismissal,  £-650 

Pay  forfeited  by  sentence  of  court-martial 
not  restored  by  pardon,  9-25 

Power  of  government  to  provide  for  com- 
mon defense,  8-1277 

Power  to  provide  and  maintain,  8-648 

Presentment  or  indictment  of  grand  jury 
not  essential  in  cases  arising  in  naval 
forces,  8-650 

President,  powers  as  to  dismissal  of  officers, 
8-650 

President,  rules  promulgated  by,  for  gov- 
ernment of  navy,  invalid,  8-649 

Recess  appointment  of  officers  by  Presi- 
dent, 9-49 

Removal  of  officers,  power  of  President  as 
to,  9-45 

Restoration  oi  dismissed  officers,  8-650 

Rules  promulgated  by  President  for  gov- 
ernment of  navy,  invalid,  8-649 

Secretary  as  representative  of  President, 
9-2 

Trial  by  court-martial,  power  of  Congress 
to  provide  for,  8-649 

Vessels,  power  to  compel  for  navy,  8-648 

NECESSARY: 

Definition  of,  8-676 

NECESSARY  AND  PROPER: 

Definition  of,  8-259 

NEGLIGENCE : 

Interstate  commerce  regulations  as  affect- 
ing, 8-403 
,  Jury  trial  in  case  of  suspension  of  pilot 
for  negligence,  not  essential,  9-341 

Jury  trial  in  criminal  prosecutions,  pro- 
vision for,  not  applicable  to  proceedings 
for  suspension  of  pilot  for  negligence, 
9-327 

Presumption  of  negligence,  due  process  of 
law  clause  as  affecting,  9-458 

Proceedings  for  suspension  of  pilot  for 
negligence,  provision  for  jury  trial  in 
criminal  prosecution  not  applicable  to, 
9-327 

Questions  of  fact  as  to  negligence,  right  to 
jury  trial  of,  9-346 

NEGOTIABLE  INSTRUMENTS: 

See  Bills  and  Notes. 
NEGROES: 

Equal  protection  of  laws,  provision  as  to, 
not  limited  to  protection  of  colored  per- 
sons, 9-544 

Privileges  nnd  immunities  clause  as  affect- 
ing free  negroes  before  adoption  of  Thir- 
teenth Amendment,  9-165 
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NEWSPAPERS : 

Exclusion  from  mail  of  newspapers  adver- 
tising lotteries,  8-615;  0-244 
State  tax  on,  see  Commerce. 

NEW  TRIAL: 

Dismissal  of  case  after  award  of,  as  af- 
fecting application  of  jeopardy  clause, 
9-255 

Re-examination  of  facts  found  in  state 
court,  grant,  of  new  trial  on  removal  of 
causes   as   affecting,   9-351 

Remission  of  part  of  verdict,  new  trial 
may  be  made  dependent  upon,  9-350 

NIL  DEBET; 

Faith  and  credit  clause  as  affecting  plea 
of  nil  debet  to  action  on  foreign  judg- 
ment, 9-146 

NINTH  AMENDMENT: 

Enumeration  of  rights  in  Constitution, 
provision  of  Ninth  Amendment  as  to, 
not  applicable  to  states,  9-355 

NOBILITY: 

See  Title. 

NOLLE  PROSEQUI: 

Jeopardy  clause  as  affected  by,  9-272 

NOMINATION: 

See  Offices  and  Officers. 

NONRESIDENTS : 

Equal  protection  of  laws  as  affecting  stat- 
ute relating  to,  see  Equal  Protection 
of  Law. 

Privileges  and  immunities  clause  as  affect- 
ing rights  of,  see  Citizens. 

Service  of  process  on  nonresident,  due  pro- 
cess of  law  clause  as  affecting  validity 
of,  see  Due  Process  of  Law. 

NONSUIT: 

Court  may  grant  nonsuit  for  want  of  suffi- 
cient evidence,  9-342 
NOTICE: 
See  Action. 
Contracts  requiring  notice  as  prerequisite 

to   action,   power   of   state   to   regulate, 

8-446 
Due  process  of  law,  notice  as  element  of, 

see  Due  Process  of  Law. 
Posting  of  notice  as  due  process  of  law, 

Bee  Due  Process  of  Law. 
NUISANCE: 
Smoke    ordinance    not    violation    of    due; 

process  clause,  9-304 
OATH: 
Addition  to  oath  required  of  members  of 

legislature,  power  of  legislature  to  make, 

9-239 
Members  of  Congress  and  state  legislatures, 

oath  required  of,  9-239  • 

OATH   OF  ALLEGIANCE: 

Privilege  of  witness  violated  by,  9-286 

OATH  OF  OFFICE: 

Representative  does  not  become  member  of 
House  until  oath  of  office  is  taken,  8-335 

OBLIGATION: 

See  Impairment  of  Obligation  of  Con- 
tracts. 
Definition  of,  8-859 


OBSTRUCTION : 

See  Navigable  Waters. 

OCCUPATION  TAX: 

See  Taxation. 

OFFICES  AND  OFFICERS: 

See  Diplomatic  and  Consular  Officebs; 
Judicial  Officebs;  Postal  Sebvioe; 
President;  Speaker. 

Acceptance  of  new  commission  as  termi- 
nating recess  appointment,  0-52 

Acceptance  of  resignation,  officer  cannot  be 
restored  after,  9-37 

Accounting  by  officers  of  District  of  Colum- 
bia, 8-661 

Acts  of  officers  done  in  pursuance  of  fed- 
eral statute,  states  cannot  punish,  9-221 

Adjournment  of  Senate,  power  of  President 
to  make  recess  appointments  during,  9- 
51 

Advice  and  consent  of  Senate  essential  to 
fill  vacancy  created  by  dismissal  by  Presi- 
dent,  9-37 

Advice  and  consent  of  Senate  to  appoint- 
ment of  officers,  9-37 

Agent  of  general  land  office  appointed  for 
special  purposes  not  an  officer,  9-40 

Antedating  appointments,  power  of  Presi- 
dent as  to,  9-44 

Appointing  power  includes  power  of  re- 
moval or  suspension,  9-47 

Appointing  power  of  Congress,  9-44 

Appointing  power,  selection  of,  in  discre- 
tion of  Congress,  9-43 

Appointment  and  nomination  distinguished, 
9-49 

Appointment  by  President  confirmed  by 
subsequent  statute  valid,  9-38 

Appointment  not  provided  for  by  statute, 
power  of  President  as  to,  9-41 

Appointment  of  assistant  assessor  of  in- 
ternal revenue,  9-40 

Appointment  of  commissioner  pursuant  to 
treaty,   9-41 

Appointment  of  constitutional  officers, 
power  of  Congress  to  control,  9-41 

Appointment  of  inferior  officer,  commis- 
sion for,  not  required,  9-48 

Appointment  of  investigating  agents  by 
President,  9-54 

Appointment  of,  manner  in  which  made, 
9-37 

Appointment  of  officers  by  President  where 
statutory  provision  unconstitutional,  9- 
41 

Appointment  of  successor  as  removal,  9-47 

Appointments  antedated  by  President,  9- 
44 

Appointments  by  comptroller  of  currency, 
9-43 

Appointments,  courts  have  no  supervisory 
power  over,  9-45 

Appointments,  extent  of  power  of  Congress 
to  vest  in  heads  of  departments,  9-43 

Appointments  of  commissioners  may  be 
vested  in  courts,  9-43 

Appointment  to  fill  vacancy  created  by  dis- 
missal by  President,  9-37 

Appointment  to  "  vacancies  that  may  hap- 
pen,"  8-261 

Appointment  without  commission  invalid, 
9-44 
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OFFICES  AND  OFFICERS  —  Cont'd. 

Appropriations  for  salaries,  control  of 
Congress  over,  0-41 

Appropriations,  necessity  as  authority  for 
payment  of  claims  by,  see  Appropria- 
tions. 

Army,  office/s  of,  see  Army. 

Assistant  assessor  of  internal  revenue  an 
officer,  9-40 

Assistant  assessor  of  internal  revenue, 
appointment  of,  0-40 

Attacks  on,  as  treason,  0-136 

Bonds  of  officers  of  District  of  Columbia, 
8-661 

Cashier  of  mint  not  an  officer,  0-40 

Chaplain  of  army  hospital  an  inferior  offi- 
cer, 0-40  # 

Civil  service  commission,  ascertainment  of 
qualifications  of  officer  by,  0-42 

Clerk  appointed  by  collector  of  customs 
not  an  officer,  0-40 

Commission,  delivery  of,  essential  to  ap- 
pointment, 0-44 

Commission,  effect  of  delay  in  issuing,  0- 
45 

Commissioner,  appointment  of,  pursuant  to 
treaty,  0-41 

Commissioner  of  immigration,  discretion 
given  to,  to  prevent  landing  of  prosti- 
tutes in  state  not  a  violation  of  due- 
process  clause,  0-500 

Commissioner  of  pensions  not  a  head  of 
department  vested  with  appointing 
power,  0-43 

Commissioners,  power  of  courts  to  appoint, 
0-43 

Commission  for  recess  appointee,  form  of, 
0-50 

Commission  not  required  for  appointment 
of  inferior  officer,  0-48 

Commission,  power  of  President  to  with- 
hold, 0-54 

Commission,  right  of  justices  to  hold  cir- 
cuits without,  0-55 

Commission,  when  appointee  has  right  to 
delivery  of,  0-56 

Commission,  when  complete,  0-54 

Compensation  of  public  officer  not  a  con- 
tract, 8-845 

Comptroller  of  currency,  validity  of  ap- 
pointments by,  0-43 

Conditions  prescribed  by  Congress,  duty  of 
appointee  to  comply  with,  0-42 

Confirmation  of  presidential  appointment 
by  subsequent  statute,  0-38 

Confirmation  of  successor  as  ratification 
of  removal,  0-47 

Congress,  control  over  appointment  of  con- 
stitutional officers,  0-41 

Congress  has  power  to  select  appointing 
power,  0-43 

Congressional  control  of  appropriations  for 
salaries  of  officers,  0-41 

Congress  may  prescribe  qualifications  and 
conditions  of  officers,  0-42 

Congress,  power  of,  to  make  appointments, 
0-44 

Congress,  power  to  establish  civil  service 
commission.  0-42 

Constitutional  officers,  power  of  Congress 
to  control  appointment  of,  0-41 

Contract,  appointment  to  office  not  a,  0-45 


OFFICES  AND  OFFICERS  —  Cont'd. 

Courts  have  no  supervisory  power  over 
appointments,  0-45 

Courts  may  be  vested  with  power  to  ap- 
point commissioners,  0-43 

Customs  clerk  not  an  officer,  0-40 

Customs  merchant  appraiser  not  an  officer, 
0-40 

Definition  of  inferior  officers,  0-30 

Definition  of  office,  0-30 

Definition  of  officers,  0-30' 

Delegation  of  legislative  power  to,  uncon- 
stitutional, 8-291 

Delegation  to  secretary  of  treasury  of 
power  to  establish  uniform  standards 
of  quality  of  imports,  8-202 

Delivery  of  commission  essential  to  valid- 
ity of  appointment,  0-44 

Department  not  prohibited  from  accept- 
ance of  gift  from  foreign  government, 
8-712 

Deportation  of  alien,  power  of  officers  as 
to,  see  Aliens. 

Destruction  of  property  by  naval  officer  a 
taking,  0-315 

Diplomatic  officer  may  be  appointed  tem- 
porarily in  case  of  exigency,  0-50 

Discretion,  equal  protection  of  laws  as 
affecting  grant  of,  to  officer,  see  Equal 
Protection  of  Law. 

Dismissal  of  military  or  naval  officer, 
power  of  President  as  to,  0-45 

Dismissed  officer  cannot  be  restored  by 
President,  0-37 

Disqualification  of  officers  engaging  in  re- 
bellion, 0-627 

District  of  Columbia,  accounting  by  offi- 
cers of,  8-661 

District  of  Columbia,  bonds  of  officers  of, 
8-661 

District  of  Columbia,  jurisdiction  of  offi- 
cers in,  8-650,  660 

Due  process  of  law  clause  as  affecting,  see 
Due  Process  of  Law. 

Duration  of  term  prescribed  by  statute, 
effect  on  power  of  removal,  0-47 

Effect  of  Fourteenth  Amendment  on  tenure, 
8-256 

Election  officers,  equity  has  not  jurisdic- 
tion over,  0-630 

Electors  are  not  officers,  0-5 

Eligibility  as  affected  by  privileges  and 
immunities  clause,  0-161 

Eligibility  at  time  of  nomination  and  con- 
firmation essential,  0-38 

Eminent-domain  clause  applies  to  destruc- 
tion of  property  bv  naval  officer,  0- 
315 

Employment  in  government  service  not  de- 
structive of  citizenship,  8-301 
„  Equal  protection  of  laws  as  affecting  stat- 
ute vesting  discretion  in,  see  Equal  Pro- 
tection of  Law. 

Extent  of  power  of  President  to  remove 
officer,  0-45 

Failure  of  Senate  to  confirm  recess  appoint- 
ment, power  of  President  to  fill  vacancy. 
0-50 

Findings  of  fact  by  state  officer  as  to 
adulteration  of  food,  0-500 

Foreign  government,  acceptance  of  offices 
under,  prohibited,  8-712 
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OFFICES  AND  OFFICERS  —  ConVd. 
Form   for   removal   of   inferior   officer  not 

prescribed,  9-48 
Funds  in  bands  of  officer  of  United  States 

cannot  be  attached,  9-230 
Gift    from    foreign     government,     accept- 
ance of,  prohibited,   8-712 
Gift  to  department  of  foreign  government 

not  prohibited,  8-712 
Governor,  see  Governor. 
Happening  of  vacancies,  meaning  of  term, 

9-51 
Harbor  supervisor,  power  of  to  prescribe 
limits   of  discharge   of   refuse   on  tidal 
waters,  8-295 
Heads  of  departments,  power  of  Congress 

to  restrict  power  of  removal,  9-47 
Heads  of  departments,  power  of  Congress 

to  vest  appointing  power  in,  9-43 
Heads  of  departments,  who  are,  9-43 
Impeachment  of,  by  House  of  Representa- 
tives, 8-310,  316 
Impeachment,  trial  of,  by  Senate,  8-316 
Incompatible  offices: 

Acceptance    of,    by    member    of    Con- 
gress, 8-335 
Brigadier-general    of   volunteer   forces 
and  member  of  Congress  incompati- 
ble offices,  8-336 
Colonel  of  volunteers  and  member,  of 

Senate  incompatible  offices,  8-336 
Major  of  militia  and  member  of  Con- 
Teas  incompatible  offices,  8-335 
hat   constitutes   incompatibility,   8- 
335 
Increase    of    powers    and  duties    of    office, 
new  appointment  not  necessitated  by,  9- 
37 
Inferior  officers  defined,  9-39 
Inferior  officers,  removal  of,  9-47 
Inferior  officers,  who  are,  9-39 
Investigating  agents,  appointment  by  Presi- 
dent, 9-54 
Investiture  of  office,  power  of  President  as 

to,  9-42 
Issuance  of  federal  process  by  state  officer 
does   not  constitute  him  United   States 
officer,  9-41 
Judicial  officer,  salary  of,  not  taxable  by 

state,  9-231 
Letter-carrier  an  officer,  9-41 
Limitation   on   power  of  President  to  re- 
move officer  holding  for  term  prescribed 
by  statute,  9-46 
Limitation  on  power  of  Senate  as  to  con- 
firmation of,  9-37 
Mandamus  will  not  issue  from  state  court 

to  federal  officer,  9-360 
Manner   of   appointment  determines   char- 
acter as  officer,  9-39 
Marshal  of  United  States,  power  to  act  as 

foreign  commercial  agent,  8-712 
Master   in   chancery   an   officer   of  United 

States,  9-40 
Members  of  Congress,  eligibility  of: 

Acceptance  of  office  after  taking  seat, 

8-335 
Effect    of    acceptance    of    state    office 
after  election  but  before  assuming 
seat,  8-335 
Incumbency   of    office   virtually   abol- 
ished, 8-335 


OFFICES  AND  OFFICERS  —  Cont'd. 

Members  of  Congress,  eligibility  of  —  Con. 
Office   created   during   term,   effect   of 

resignation  from  Congress,  8-334 
Office  not  in  fact  existing,  8-335 
Resignation  from  office  before  assum- 
ing seat,  8-334 

Members  of  Congress  not  officers,  9-56 

Merchant  appraiser  of  customs  not  an  offi- 
cer, 9-40 

Military  officer,  see  Army. 

Military  officer,  power  of  President  to  re- 
move, 9-45 

Military  offices  and  officers,  see  Army. 

Mode  of  appointment  not  specified  by  stat- 
ute, power  of  President  to  appoint,  9- 
41 

Municipal  officer,  vesting  of  discretion  in, 
as  to  moving  building,  constitutional, 
9-509 

Naval  officer,  power  of  President  to  dis- 
miss, 9-45 

Navy,  officers  of,  see  Navy. 

No  authority  to  make  violation  of  regu- 
lations criminal  offense,  8-293 

Nomination  and  appointment  distinguished, 
9-49 

Nomination  and  confirmation  of  ineligible 
persons,  effect  of,  after  ineligibility 
ceases,  8-334 

Nomination  and  confirmation  of  person 
ineligible  at  time,  effect  after  cessation 
of  ineligibility,  9-38 

Nomination  de  novo  not  necessitated  by 
increase  of  duties  of  office,  9-37 

Nomination  to  office  by  President,  power 
of  Senate  as  to,  9-37 

Nonconstitutional  offices  to  be  established 
by  law,  9-42 

Notice  of  removal,  necessity  of,  9-47 

Office  defined,  9-39 

Officers  ineligible  to  appointment  as  elect- 
ors, 9-5 

Offices  not  provided  in  Constitution  to  be 
established  by  law,  9-42 

Pardon  as  affecting  right  of  action  against 
sureties  of,  9-26 

Pension  commissioner  not  a  head  of  de- 
partment vested  with  appointing  power, 
9-43 

Pension  surgeon  not  an  officer,  9-40 

Person  nominated  and  confirmed  must  be 
eligible  at  time,  9-38 

Postmaster-general : 

Power  as  to  treaties,  8-266 
Right  to  receive  mail  matter,  discre- 
tionary   power    as   to,   may   be    in- 
trusted to  postmaster-general,  9-72 

President  and  Congress,  relative  powers  as 
to  appointment  and  confirmation  of  offi- 
cers, 9-42 

President  cannot  annul  dismissal  of  offi- 
cer from  service,  9-37 

President  cannot  remove  officer  holding 
during  time  prescribed  by  statute,  9-46 

President  may  antedate  appointments,  9- 
44 

President  may  dismiss  military  or  naval 
officer,  9-45 

President  may  mnke  recess  appointments 
during  adjournment  of  Senate,  9-51 

President  may  remove  officers,  9-45 
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OFFICES  AND  OFFICERS  —  Cont'd. 

President  may  withhold  commission  after 
confirmation  by  Senate,  9-54 

President's  power  to  appoint  officers  where 
appointment  not  provided  for  by  Consti- 
tution or  statute,  9-41 

President's  power  to  remove  officer  during 
term  prescribed  by  statute,  9-47 

Privileges  and  immunities  clause  as  affect- 
ing eligibility,  9-161 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  'applies  to  acts  of 
state  executive  and  administrative  offi- 
cers, 9-394 

Public  officer,  tenure  and  compensation  of, 
not  a  contract,  8-845 

Qualifications  and  conditions  of  officers, 
power  of  Congress  to  prescribe,  9-42 

Qualifications,  ascertainment  of,  by  civil 
service  commission,  9-42 

Qualifications,  constitutionality  of  statute 
providing  for,  8-734 

Ratification  of  removal  by  confirmation  of 
successor,  9-47 

Recess  appointment  by  President,  during 
what  period  allowed,  9-51 

Recess  appointment,  commission  for,  9- 
50 

Recess  appointment  on  failure  of  Senate  to 
confirm  preceding  recess  appointment, 
9-50  , 

Recess  appointments,  duration  of,  9-52 

Recess  appointments,  termination  by  ac- 
ceptance of  new  commission,  9-52 

Recess  appointments,  vacancy  necessary  to 
authorize,  9-49 

Recess  appointments,  what  are,  9-49 

Recess  appointment  to  fill  vacancy  caused 
by  failure  of  Senate  to  act,  9-51 

Recess  appointment  to  fill  vacancy  caused 
by  failure  of  Senate  to  confirm  nomina- 
tion filling  temporary  appointment, 
power  of  President  as  to,  9-51 

Recess  appointment  to  fill  vacancy  hap- 
pening during  session  of  Senate,  9-50 

Register  of  wills  for  District  of  Columbia, 
power  of  President  to  appoint,  9-41 

Release  of  officer's  liability  for  funds  stolen, 
by  another,  statute  providing  for,  con- 
stitutional, 8-885 

Removal  by  appointment  of  successor,  9- 
47 

Removal  from  office,  due  process  of  law 
clause  as  affecting,  see  Due  Process  of 
Law. 

Removal  of  disability  to  hold  office  by  par- 
don, 9-628 

Removal  of  inferior  officer,  9-47 

Removal  of  inferior  officer  may  be  in- 
formal, 9-48 

Removal  of  military  officer,  powers  of 
President  as  to,  9-45 

Removal  of  officer  appointed  by  concur- 
rent action  of  President  and  Senate 
9-46 

Removal  of  officer  appointed  for  term  pre- 
scribed by  statute,  limitation  on  power 
of  President  as  to,  9-46 

Removal  of  officer  by  concurrent  action  of 
President  and  Senate,  9-45 

Removal  of  officer,  power  of  President  as 
Ito,  9-45 
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OFFICES  AND  OFFICERS  —  Cont'd. 
Removal,   power   of,   an   executive    power, 

9-45 
Removal,  power  of,  incidental  to  power  of 

appointment,  9-46,  48 
Remove  officer,  necessity  of  notice  to,  9-47 
Restoration  of  dismissed  officer,  powers  of 

President  as  to,  9-37 
Restoration  of  officer  after  acceptance  of 

resignation,  9-37 
Retrospective     operation     of     Fourteenth 

Amendment  as  to  eligibility,   9-028 
Salaries  of  judges  cannot  be  diminished, 

9-73 
Salaries    of   officers,    control    of    Congress 

over  appropriations  for,  9-41 
Salaries   of   state   officers   not   subject   to 

taxation,  8-354 
Salary  of  federal  officer  not  subject  to  state 

taxation,  9-231 
Salary   runs   from  date  of  antedated  ap- 
pointment, 9-44 
Secretary  of  interior: 

Power   to   make  regulations   for  pro- 
tection of   timber  on   public   lands, 
8-294 
Secretary  of  navy: 

Authority  as  representative  of  Presi- 
dent, 9-2 
Secretary  of  treasury: 

Adjustment   of   claims    under   treaty, 
Congress   may   confer   power  of  on 
secretary  of  treasury.  9-71 
Power    to    prescribe    marks   on    pack- 
ages of  oleomargarine,  8-295 
Remission  of  forfeitures  by,  9-16 
Remission  of  penalties  by,  8-263 
Set-off    to    judgment    against    United 
States,  discretion  given  secretary  as 
to,  9-71 
Secretary  of  war: 

Army    regulations,    promulgation    tjy 

secretary,  9-8 
Authority    of,    to    determine   whether 
bridge  an  obstruction  of  navigable 
waters,  8-293 
Authority  to  act  as  representative  of 
;  President,  9-2 

Authority   to  declare   existing  bridge 
obstruction  to  navigable  waters,  8- 
294 
Authority  to  prescribe  regulations  for 

use  of  canals,  8-293 
Delegation    of    power     to    determine 
whether    bridge    an    obstruction   to 
navigation  constitutional,  9-70 
Power    to    protect    improvements    in 
navigable  rivers,  8-293 
Senate    and    President,    power    to   remove 

officer,  9-45 
Senate's  assent  to  appointments,  8-287 
Senate's  power  limited  to  confirmation  or 

rejection,  9-37 
Solicitor  of  treasury,   statute   authorizing 
issuance   of  distress  warrant  by,  valid, 
9-71 
Special  agent  of  general  land  office  not  an 

officer,  9-40 
State  cannot  interfere  with  officer  in  dis- 
charge of  duty,  8-682 
State  cannot  punish  acts  of  officer  dpne  in 
pursuance  of  federal  authority,  9-221 
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OFFICES  AND  OFFICERS  —  Cont'd. 

State  election  officers,  punishment  of  viola- 
tion of  duty  by  Congress,  8-310 

State  officer  issuing  federal  process  not  an 
officer  of  United  States,  9-41 

State  officers,  powers  which  may  be  con- 
ferred upon,  by  Congress,  9-109 

State  taxation  of  salary  of  federal  officer 
not  allowed,  9-231 

Successor,  appointment  of,  as  removal  of 
incumbent,  9-47 

Suits  against  state  officers  as  suits  against 
state,  see  States. 

Supervisory  power  over  appointments  not 
vested  in  courts,  9-45 

Surgeon  appointed  by  commissioner  of  pen- 
sions not  an  officer,  9-40 

Suspension,  power  of,  included  in  appoint- 
ing power,  9-47 

Temporary  appointment  of  diplomatic  offi- 
cer to  meet  public  emergency,  9-50 

Tenure  of  appointment  prescribed  by  stat- 
ute, effect  of  power  of  removal,  9-47 

Tenure  of  office  during  good  behavior,  effect 
on  power  of  President  to  remove.  9-45 

Tenure  of  office  of  recess  appointee,  9-52 

Tenure  of  public  officer  not  a  contract,  8-845 

Term  prescribed  by  statute,  effect  on  Presi- 
dent's power  of  removal,  9-46,  47 

Test  oath,  constitutionality  of  statute  pro- 
viding for,  8-733 

United  States  officers,  who  are,  9-39 

"  Vacancies  that  may  happen,"  meaning 
of  term,  9-51 

Vacancy  created  by  dismissal  by  President, 
advice  and  consent  of  Senate  necessary 
to  fill,  9-37 

Vacancy  created  by  failure  of  Senate  to 
confirm  nomination  filling  temporary 
appointment,  power  to  fill  by  recess  ap- 
pointment,  9-51 

Vacancy,  existence  of,  necessary  to  author- 
ize recess  appointment,  9-49 

Vacancy  happening  during  session  of  Sen- 
ate, power  of  President  to  fill  by  recess 
appointment,  9-50 

Vested  interest  in  office,  officer  has  not,  9-45 

Who  are  officers  of  United  States,  9-39 
OIL: 

Congress  may  prescribe  standard,  8-421 

OIL  TRANSPORTATION  COMPANIES: 

State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

OLEOMARGARINE: 

See  Commerce. 

Due  process  of  law  clause,  statute  regu- 
lating manufacture  and  sale  of  oleo- 
margarine not  a  violation  of,  9-491 

Equal  protection  of  laws,  statutory  regu- 
lation of  manufacture  and  sale  of  oleo- 
margarine not  a  denial  of,  9-591 

Marking,  stamping,  and  branding  of  pack- 
ages, power  of  Congress  to  require,  8- 
350 

Power  of  secretary  of  treasury  to  prescribe 
marks  on  packages  of,  8-325 

Provisions  as  to  taxation  of,  8-356 

State  regulation  of  manufacture  and  sale 
of,  as  affecting  interstate  commerce,  see 
Commerce. 

Taxation  of  dealers  in-  8-506 


OPIUM: 

Due  process  of  law  clause  not  violated  by 
statute  regulating  sale  of,  9-492 

Statute  prohibiting  visiting  places  where 
opium  sold  unconstitutional,  9-408 
ORDINANCE: 

See  Municipal  Corporations. 

Smoke  ordinance  constitutional,  9-304    ' 

Smoke  ordinance,  power  of  municipal  cor- 
poration to  enact,  8-481 
ORGANIC  LAW: 

See  Constitution. 
ORIGINAL  PACKAGES: 

See  Commerce;  Sales. 

Breaking  up,  as  affecting  character  as 
interstate  commerce,  8-425,  4*26 

Intoxicating  liquors,  restrictions  by  state 
on  sale  of,  in  original  packages,  8-501 

Sales  of  intoxicating  liquors,  effect  of  Wil- 
son Act  on,  8-434 

State  taxation  of  goods  in,  eee  Commerce. 

Taxation  of  imports  in,  see  Taxation. 
OYSTER  LAWS: 

See  Fish  and  Fisheries. 
OYSTERS: 

See  Fish  and  Fisheries. 

PACIFIC    RAILWAY    COMMISSION: 

Powers  of,  9-61 
PACKING  HOUSES: 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 
PARDON: 

Absolute  or  conditional  pardon  may  be 
granted,  9-20 

Absolute  pardon,  when  conditional  pardon 
becomes,   9-20 

Acceptance  of  conditional  pardon  deemed 
voluntary,  9-2 1 

Acceptance  of  pardon,  effect  of,  9-21 

Acceptance  of  pardon  necessary,  9-20 

Amnesty  Acts,  power  of  Congress  to  pass, 
9-10 

Amnesty  and  general  pardon,  effect  of,  9- 
18 

Amnesty  defined,  9-21 

Amnesty  included  in  pardon,  9-21 

Amnesty,  President  may  proclaim,  9-17 

Commutation  of  death  sentence  to  life  im- 
prisonment, effect  of,  on  writ  of  habeas 
corpus,  9-20 

Commutation  of  sentence,  power  of  Presi- 
dent as  to,  9-19 

Conditional  or  qualified  pardon  valid,  9-19 

Conditional  pardon,  acceptance  of,  deemed 
voluntary,  9-21 

Conditional  pardon  becomes  absolute  where 
condition  cannot  be  put  into  effect  by 
government,  9-20 

Conditional  pardon,  conditions  may  be  im- 
posed, 9-20 

Condition  contained  in  pardon  must  be 
fulfilled,  9-20 

Condition  in  pardon  that  claim  to  for- 
feited property  shall  be  waived  is  valid, 
9-20 

Confession  of  guilt,  acceptance  of  pardon 
as,  9-21 

Confiscated  property  condemned  and  sold, 
general  pardon  does  not  authorize  recov. 
ery  of,  9-24 
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Congress  cannot  impose  limitation  on 
President's  power,  9-15 

Congress  may  control  pardoning  power  In 
cases  arising  in  military  and  naval  ser- 
vice, 9-15 

Congress  may  pass  amnesty  Acts,  9-15 

Contempt,  President  may  not  remit  sen- 
tence for,  9-18 

Continued  exercise  of  power  valid,  9-18 

Court-martial  sentence  reducing  officer's 
rank,  effect  of  pardon  on,  9-25 

Crimes  and  misdemeanors,  President's 
power  limited  to,  9-14 

Definition  of,  9-13 

Delegation  of  pardoning  power  to  a  board 
not  violation  of  due  process  of  law,  9- 
507 

Delivery  of  pardon  essential,  9-20 

Disabilities  imposed  by  state  law,  Presi- 
dent's pardon  does  not  affect,  9-26 

Disability  to  testify  removed  by  pardon, 
9-25 

Due  process  of  law  clause,  delegation  of 
pardoning  power  to  a  board  not  a  vio- 
lation of,  9-507 

Duress  to  compel  acceptance  of  conditional 
pardon  not  presumed,  9-21 

Effect  of,  9-14,  21 

Effect  of  acceptance  of  pardon,  9-21 

Effect  of,  on  proceeds  of  confiscated  prop- 
erty, 8-709 

Elements  of,  9-14 

Estate  in  reversion  not  sold,  restoration 
to  owner  by  pardon,  9-25 

Exclusive  power  of  President  to  pardon 
military  offense,  9-14 

Exclusive  power  of  President  to  pardon 
offenses  against  United  States,  9-14 

Exclusive  power  of  President  to  pardon 
offenses  committed  in  territories,  9-14 

Exclusive  power  of  President  to  pardon 
offenses  committed  on  public  property, 
9-15 

Exercise  of  pardoning  power,  time  for,  9- 
16  . 

Exercise  of  power  may-  be  partial  and 
continued,  9-18 

Extent  of  pardoning  power,  9-16 

Finding  of  innocence,  pardon  should  not 
be,  9-17 

Fines,  penalties,  and  forfeitures,  effect  of 
pardon  on,  9-22 

Fines,  penalties,  and  forfeitures,  President 
may  remit,  9-17 

Fines,  right  of  person  pardoned  to  restitu- 
tion of,  9-22 

Forfeited  pay  of  officer  not  restored  by 
pardon,  9-25 

Forfeiture  against  vessels  engaged  in  slave 
trade  may  be  remitted  by  President, 
9-14 

Forfeiture  in  case  of  prize  of  war,  Presi- 
dent may  remit,  9-19 

Forfeiture  of  property  to  United  States, 
effect  of  pardon  on,  9-22 

Forfeiture,  power  of  secretary  of  treas- 
ury to  remit,  9-16 

Fraud  in  procuring  renders  pardon  void, 
9-21 

General  pardon  and  amnesty,  effect  of, 
9-18 
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General  paraon  and  amnesty,  proclama- 
tion of,  in  President's  power,  9-17 

6eneral  pardon  does  not  authorize  recov- 
ery of  proceeds  of  confiscated  properly, 
9-24 

Habeas  corpus,  effect  on  writ  of,  where 
death  sentence  commuted  to  life  impris- 
onment, 9-20 

Impeachment  not  included  in  pardoning 
power  of  President,  9-17 

Implication  of  pardon  of  officer  does  not 
arise  from  order  of  secretary  to  attend 
court-martial,  9-25 

Informer,  effect  of  pardon  on  right  to  share 
penalty,  9-23 

Informer's  share  cannot  be  remitted  by 
President  after  judgment,  9-24 

Innocence  not  determined  by  pardon,  9-17 

Limitation  on  power  of  President  to  remit 
pecuniary  penalty,  9-24 

Limitation  on  President's  power,  Congress 
cannot  impose,  9-15 

Military  offense,  exclusive  power  of  Presi- 
dent to  pardon,  9-14 

Military  or  naval  service,  control  of  Con- 
gress over  pardoning  power  in  offenses 
arising  in,  9-15 

Money  paid  into  treasury  not  remitted  by 
pardon,  9-23 

Necessity  for  delivery  and  acceptance  of 
pardon,  9-20 

Not  prerogative  of  President,  8-269 

Offenses  against  United  States,  exclusive 
power  of  President  to  pardon,  914 

Offenses  committed  in  a  territory,  exclu- 
sive power  of  President  to  pardon,  9-14 

Offenses  committed  in  places  ceded  to  na- 
tional government,  exclusive  power  of 
President  to  pardon,  9-15 

Offenses  released  by  pardon,  9-22 

Offenses  which  may  be  pardoned  by  Presi- 
dent, 9-17 

Officer  dismissed  by  court-martial  not  rein- 
stated by  pardon,  9-25 

Officer  of  navy,  pardon  of,  not  implied 
from  order  of  secretary  to  attend  court- 
martial,  9-25 

Officer's  pay  forfeited  under  sentence  of 
court-martial  not  restored  by  pardon, 
9-25 

Officer's  rank  reduced  by  court-martial  re- 
stored by  pardon,  9-25 

Official  derelictions,  pardon  remits  conse- 
quences of,  9-26 

Operation  and  effect  of,  8-269 

Pardon  after  security  given  for  payment  of 
judgment  valid,  9-16 

Pardon  and  promise  to  pardon  distin- 
guished, 9-16 

Pardon  and  record  of  conviction  to  cor- 
respond, 9-16 

Pardon  conditioned  on  taking  prescribed 
oath  valid,  9-20 

Pardon,  delivery  essential  to  validity  of, 
9-20 

Pardon  includes  amnesty,  9-21 

Pardoning  power,  extent;  of,  9-16 

Pardoning  power,  investigation  of  facts 
not  nnthorized  by,  9-17 

Pardoning  pdwer  of  President  includes  all 
offenses  except  impeachment,  9-17 
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PARDON  —  Cont'd. 

Pardoning  power,  relation  to  powers  of 
British  Crown,  9-16 

Pardoning  power,  time  of  exercise,  9-16 

Pardon  not  applicable  to  other  offenses, 
9-22 

Pardon  on  waiver  of  claim  to  forfeited 
property  valid,  9-20 

Pardon  procured  by  fraud  void,  9-21 

Partial  exercise  of  power  valid,  9-18 

Pay  forfeited  by  sentence  of  court-martial 
not  restored  by  pardon,  9-25 

Penalty  accruing  to  United  States,  effect 
of  pardon  on,  9-22 

Power  not  exhausted  by  partial  use,  9-18 

President  cannot  remit  sentence  for  con- 
tempt, 9-18 

President  cannot  return  money  paid  into 
treasury,  9-23 

President  may  annex  condition  or  qualifi- 
cation to  pardon,  9-19 

President  may  commute  sentence,   9-19 

President  may  revoke  pardon  before  de- 
livery, 9-26 

President's  pardoning  power  limited  to 
crimes  and  misdemeanors,  9-14 

President's  pardoning  power  not  subject  to 
congressional  control,  9-15 

President's  power  to  remit  pecuniary  pen- 
alties, limitation  on,  9-24 

Prize  of  war,  power  of  President  to  remit 
forfeiture  of,  9-19 

Proclamation  of  general  pardon  and  am- 
nesty within  President's  power,  9-17 

Promise  to  pardon  distinguished,  9-16 

Property  rights,  effect  of  pardon  on,  9-22 

Public  property,  exclusive  power  of  Presi- 
dent to  pardon  offenses  committed  on, 
9-15 

Recognizances  in  criminal  proceedings,  par- 
don does  not  discharge,  9-22 

Record  of  conviction  and  pardon  to  corre- 
spond, 9-16 

Reinstatement  of  officer  dismissed  by 
court-martial,  pardon  does  not  operate 
as,  9-25 

Remedies  of  government  against  officer  re- 
leased by  pardon,  9-26 

Remission  by  President  of  forfeiture 
against  vessels  engaged  in  slave  trade, 
9-14 

Remission  of  consequences  of  official  dere- 
lictions by  pardon,  9-26 

Remission  of  fines  may  be  partial,  9-18 

Remission  of  fines,  penalties,  and  for- 
feitures, effect  of  pardon  as  to,  9-22 

Remission  of  fines,  penalties,  and  for- 
feitures, President  may  grant,  9-17 

Remission  of  fines  under  pardon  does  not 
extend  to  money  paid  into  treasury,  9-23 

Remission  of  forfeitures  by  secretary  of 
treasury,  9-16 

Remission  of  forfeitures  in  case  of  prize  of 
war  in  power  of  President,  9-19 

Remission  of  penalty  by  pardon  as  affect- 
ing informer's  rights,  9-23 

Removal  of  disability  to  hold  office  by  par- 
don, 9-628 

Removal  of  disability  to  testify,  effect  of 
pardon  as  to,  9-25 

Reparation  for  punishment  inflicted  not  an 
element  of,  9-14 


PARDON  —  Cont'd. 

Restitution  of  fines  not  allowed  where 
subsequent  statute  imposes  payment  of 
money,  9-23 

Restitution  of  fines,  pardon  gives  right  to, 
9-22 

Restoration  of  officer  to  rank  after  reduc- 
tion, pardon  operates  as,  9-25 

Reversionary  estate  not  sold  restored  to 
owner  by  general  pardon,  9-25 

Revocation  of  pardon  before  delivery,  9-26 

Right  of   action   against  government   for 

Sroperty  forfeited  not  restored  by  par- 
on,  9-22 

Right  of  private  person  to  share  penalty, 
effect  of  pardon  on,  9-23 

Secretary  of  treasury,  statutory  power  to 
remit  forfeitures,  9-16 

Sentence  cannot  be  suspended  indefinitely 
by  court,  9-15 

Sentence  may  be  commuted  by  President, 
9-19 

Sentence  of  court-martial,  effect  of  pardon 
on,  9-25 

Slave  trade,  power  of  President  to  remit 
forfeiture  against  vessels  engaged  in,  9- 
14 

Special  pardon  may  be  granted,  9-20 

State  law,  disabilities  imposed  by,  not 
affected  by  President's  pardon,  9-26 

Statute    prohibiting   payment   of    money, 

.  effect  of  remission  of  fines  under  pardon, 
9-23 

Sureties  of  officer  released  by  pardon,  9-26 

Suspension   of   sentence  by   court   for   in- 
•     definite  time,  9-15 
•     Territory,  exclusive  power  of  President  to 
pardon  offenses  committed  in,  9-14 

Time  when  pardoning  power  may  be  exer- 
cised, 9-16 

Voluntary  acceptance  of  conditional  par- 
don presumed,  9-21 

Witness,  competency  as,  restored  by  par- 
don, 9-25 

PARENT  AND  CHILD: 

Action  by  parent  for  injury  to  minor  child, 
9-536 
PARKS  AND  PUBLIC  SQUARES: 

Condemnation  of  land  for  park  a  public 
use,  9-317 

Dedication  of,  cannot  be  impaired,  8-855 
PARTIES: 

Faith  and  credit  clause  as  affecting  defense 
to  foreign  judgment  on  ground  of  defect 
of  jurisdiction,  see  Faith  and  Credit. 

Faith  and  credit  clause,  parties  and  privies 
to  foreign  judgment,  affected  by,  9-146 

Federal  jurisdiction  as  affected  by,  9-85 

Impairment  of  contract,*  proper  party  to 
question  constitutionality  of  statute  hav- 
ing effect  of,  8-888 

Jurisdiction  of  federal  courts  where  United 
States  a  party,  9-101 

State  as  nominal  or  real  party,  9-365 

State  may  be  represented  by  governor,  9- 
121 

State  reorganized  under  provisional  gov- 
ernment cannot  sue  as  state  in  Supreme 

v    Court,  9-121 

Who  may  invoke  constitutional  question 
of  impairment  of  contract,  8-888 
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PARTITION:       • 

Bankruptcy  Act  as  affecting  state  jurisdic- 
tion in,  8-602 

PARTNERSHIP: 

Contracts  of  partnership,  legislature  can- 
not impair,  8-850 

Nonresident  partner,  service  of  process  on, 
9^448 
PASSENGERS: 

*    State  tax  on,  as  tax  on   interstate  com- 
merce, see  Commerce. 
PASSENGER   TAX: 

Uniformity  clause  as  affecting,  8-361 
PATENT  MEDICINE: 

See  Copyrights  and  Patents. 
PATENTS: 

See  Copyrights  and  Patents;  Public 
Lands. 

Compensation  for  public  use  of  patented 
invention,  9-314 

Jury  trial  as  to  question  of  construction 
of,  not  essential,  9-340 

Patent  rights,  state  regulation  of  sale  of, 
8-511 

Statutory  limitation  of  patent  right  con- 
stitutional, 9-302 
PAUPERS: 

Impairment  of  obligation  of  contract, 
alteration  of  rule  as  to  settlement  of 
paupers  not  unconstitutional  as,  8-756 

Mandate  to  compel  reception  of  insane 
pauper  will  not  issue,  9-182 

Power  of  state  to  exclude,  8-516 
PAYMENT:  • 

Change  of  place  of  payment -of  bonds,  con-, 
stitutionality   of   statute   providing   for, 
8-884 

Recovery  back  of  payment,  statute  taking 
away  right  of,  constitutional,  8-856 

Taking   of    private   property,    payment   of 
compensation  for,  see  Eminent  Domain. 
PEACE: 

See  War. 
PEDDLERS: 

Alien  peddlers,  discrimination  against,  un- 
constitutional, 9-545 

License  tax  on,  by  state,  validity  of,  8-894 

Occupation  tax  on,  constitutionality  of, 
9-622 

Restriction  on,  by  state,  8-497 

State  license  tax  on,  see  Commerce. 

State   taxation    of,    as   tax    on    interstate 
commerce,  see  Commerce. 
PENALTY: 

See  "Fines,  Penalties,  and  Forfeitures. 

Ex  post  facto  law  relating  to,  Bee  Ex  Post 
Facto  Law. 
PENSIONS : 

Compensation  of  agents,  statute  limiting, 
constitutional,  9-298 

Regulation  of,  by  Congress,  8-681 
PEONAGE: 

See  Thirteenth  Amendment. 
PEOPLE: 

Aljegiance  to  state  and  federal  govern- 
ments, 8-2S8 

"  People  of  the  United  States  "  synonymous 
with  "  citizens,"  8-275 

Sovereignty  of,  8-274,  275 


PERJURY: 

Acquittal  in  case  in  which  perjury  com- 
mitted not  bar  to  indictment  for  the 
perjurer,  9-271 

Waiver   by  witness  of  privilege  does  not 
exempt    from    prosecution    for    perjury, 
9-287 
PERPETUATION   OF   TESTIMONY: 

Equity  jurisdiction  of  proceedings  for,  9-83 
PERSONS  : 

Classification  of,  in  Bankruptcy  Acts,  8- 
590 

Corporations  as,  9-423 

Corporations  may  be,  9-386 

Equal  protection  of  laws,  persons  to  whom 

*  provision  applies,  9-544 

Regulations  of  interstate  commerce  extend 
to,  8-402  • 
PETITION: 

See  Assembly,  Right  of. 
PETIT  JURY: 

See  Jury  and  Juby  Trial. 

Change  in  number  of,  constitutionality  of 
statute  providing  for,  8-744 

PETTY  LARCENY: 

See  Larceny. 

Jury  trial,  provision  for,  applies  to  petty 

larceny,  9-129 
Trial  of,  on  information,  8-263 

PETTY  OFFENSES: 

See  Crimes  and  Offenses. 
PHARMACY: 

Due  process  of  law  clause,  statute  regu- 
lating practice  of  pharmacy  not  a  viola- 
tion of,  9-501 

PHILIPPINE  ISLANDS: 

Applicability  of  tariff  laws  to,  8-280 
Effect  of  treaty  with  Spain,  8-279 
Manner   of   acquisition  by  United   States, 
8-280 

PHYSICIANS  AND  SURGEONS: 

Dentistry,  state  statute  regulating  prac- 
tice by  nonresident,  9-181 

Due  process  of  law,  statute  regulating 
practice  of  medicine  as  affecting,  see 
Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting 
practice  of  medicine,  see  Equal  Protec- 
tion of  Law. 

Ex  post  facto  law,  statute  regulating  prac- 
tice of  medicine  as,  see  Ex  Post  Facto 
Law. 

Practice  of  medicine,  statute  regulating, 
unconstitutional,  9-4 It) 

Regulation  of  practice  of  medicine  by  non- 
resident, state  statute  providing  for, 
constitutional,  9-180 

Report    of    contagious    diseases,    requiring 
physicians   to   make,    constitutional,   9- 
378 
PILOTAGE: 

Admiralty  jurisdiction  of,  9-101 

Authority  of  state  to  impose,  8-893 

Definition  of,  8-491 

Duties,  state  pilotage  regulations  are  not, 
8-708 

Exemption  of  coastwise  steamers  from 
pilotage,  treaty  provision  as  affecting 
validity  of  statute  providing  for,  9-225 
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PILOTAGE  —  Cont'd. 
Half  pilotage,  authority  of  state  to  impose, 

8-893 
Half  pilotage,  definition,  8-401 
Half  pilotage  not  tonnage,  8-904 
Power  of  state  to  regulate,  8-254 
Power  of  state  to  require  payment  of,  8- 

893 
State  regulation  of,  as  affecting  interstate 

commerce,  see  Commerce. 
Uniformity  clause  as  affecting  state  pilot- 
age law,  8-361 

PILOTS: 

Due  process  of  law  clause,  statute  pre- 
scribing qualifications  of  pilots  not  a 
violation  of,  9-501 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce.. 

Recognition  of  state  pilot  laws,  8-263 
PIRACY: 

Definition  of,  8-635 

Power  of  Congress  to  punish,  8-635 

PLEADING: 

See  Procedure. 

PLUMBERS: 

Due  process  of  law  clause,  statute  regu- 
lating business  of  plumbing  not  a  viola- 
tion of,  9-502 

POLICE  POWER: 

See  Commerce. 

Absence  of  congressional  legislation  as  af- 
fecting exercise  of  by  state,  8-391 

Adulteration  of  food  products,  prohibition 
against  as  exercise  of  police  power,  8- 
511 

Articles  of  commerce,  regulation  of  im- 
portation of,  8-392 

Authority  of  state  to  exercise,  8-390 

Commission  sales  of  farm  products,  statute 
regulating,  a  valid  exercise  of  police 
power,  9-493 

Congressional  legislation  controlling,  8-394 

Constitutional  limitations  on  exercise  of 
police  power  by  state,  8-393;  9-357 

Contract,  police  power  may  limit  right  to, 
9-428 

District  of  Columbia,  exercise  of  police 
power  in,  8-659 

Divesture  of  police  power  by  state,  invalid, 
8-759 

Dogs,  statute  limiting  recovery  for  injury 
to,  a  valid  exercise  of  police  power,  9- 
510 

Due  process  of  law  clause  as  affecting  ex- 
ercise of,  see  Due  Process  of  Law. 

Due  process  of  law,  exercise  of  police  power 
as  affecting,  9-429 

Electric  wires  and  cables  in  street,  regula- 
tion of,  an  exercise  of  police  power,  9- 
429 

Equal  protection  of  laws  as  affecting  exer- 
cise of  police  power,  see  Equal  Protec- 
tion of  Law. 

Exercise  of,  by  state  subject  to  paramount 
control  of  Federal  Constitution,  9-220 

Extent  of  state's  authority,  8-390 

Federal  tax  on  manufacture  and  sale  of 
oleomargarine  not  an  invasion  of,  9-357 

Food  product,  extent  of  authority  of  state 
to  control  importation  of,  8-392 
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Food  product,  regulation  of  importation  of 
as  an  exercise  of  police  power,  8-392 

Foreign  corporation  operating  leased  line 
in  state  subject  to,  8-465 

Highways,  regulation  of  use  of,  a  proper 
exercise  of  police  power,  9-430 

Impairment  of  obligation  of  contracts, 
abuse  of  police  power  as,  8-753 

Impairment  of  obligation  of  contracts,  pro- 
hibition against,  does  not  interfere  with 
exercise  of  police  power,  8-752 

Impairment  of  obligation  of  contracts,  reg- 
ulation of  injurious  employment  not  un- 
constitutional as,  8-756 

Indian  lands,  state  regulation  of  settle- 
ments on,  constitutional,  9-358 

Indirect  or  incidental  interference  with 
commerce,  8-393 

Insurance  business,  state  regulation  of, 
valid,  9-411 

Interference  with  carriage  of  mails  not  an 
exercise  of,  8-393 

Interstate  commerce,  regulation  in  exercise 
of  police  power,  8-390 

Labor  laws  regulating  hours  of  employ- 
ment, constitutional,  9-411 

Lawful  articles  of  commerce,  limitation  on 
power  of  state  to  prohibit,  8-392 

Limitation  on  exercise  of  by  state,  8- 
392 

Markets,  statute  regulating  establishment 
and  keeping  of,  a  valid  exercise  of  police 
power,  9-492         » 

Municipal  corporations,  regulation  of  poles 
and  wires  in  streets  an  exercise  of  police 
power,  9-43Q 

Oleomargarine,  federal  tax  on  manufacture 
and  sale  of,  not  an  invasion  of  police 
power,  9-357 

Patent  rights,  statute  regulating  sale  of,  a 
valid  exercise  of  police  power,  9-409 

Poles  and  wires  in  street,  removal  of  to  an- 
other location  an  exercise  of  police 
power,  9-430 

Practice  of  medicine,  constitutionality  of 
statute  regulating,  9-410 

Reasonable  exercise  of  police  power  as  af- 
.     fecting  due  process  of  law,  9-429 

Regulation  of  electric  wires  and  cables  in 
streets  an  exercise  of  police  power,  9- 
429 

Regulation  of  gas  works  under  police  power 
not  impairment  of  charter  obligation,  8- 
755 

Runaway  slaves,  statutes  regulating  arrest 
and  sale  of,  an  exercise  of  police  power, 
9-192 

Slaughter-houses,  state  regulation  of  estab- 
lishment of,  a  constitutional  exercise  of 
police  power,  8-755 

State  cannot  divest  itself  of  police  power, 
8-759 

State  regulation  of  settlements  on  Indian 
lands,  constitutionality  of,  9-358 

States,  constitutional  limitations  on  exer- 
cise of  police  power  by,  9-357 

States,  power  of,  over  navigable  rivers  in 
absence  of  congressional  regulation,  8- 
414 

Steamboats,  regulations  as  to  equipment 
of,  with  appointments,  8-472 
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POLICE  POWER  —  Cont'd. 
bubject  confided  exclusively  to  Congreaa, 

limitation  upon  exercise  of  police  power 

over,  8-392 
Sunday  laws  as  exercise  of,  8-466 
Taxation  of  business  subject  to,  8-365 
Trading  stamps,  statute  prohibiting  use  of, 

not  a  valid  exercise  of  police  power,  0- 

493 
POLL  TAXES: 
See  Taxation. 

POLYGAMY: 

Religious  liberty  clause  does  not  protect, 

9-242 
PORTO  RICO: 
Admission  of  merchandise  from,  9-12 
Application  of  Constitution  to,  8-280 
President,  power  as  to  government  of  Porto 

Rico,  9-9 
Taxation  on  imports  into,  9-353 
Title  of  United  States,  8-280 

PORTS: 
Discrimination  between  ports  of  different 

states  prohibited,  8-707 
Discrimination    between    states,    and    not 

ports,  prohibited,  8-707 
Diversion  of  trade  by  bridge  obstruction 

not  prohibited  preference,  8-706 
Duties  in  ports  of  another  state,  scope  of 

prohibition  against,  8-707 
Duties,  state  pilotage  regulations  are  not, 

8-708 
Extent  of  prohibition,  8-707 
Incidental  preference  by  diversion  of  trade 

by  bridge  obstruction  not  unlawful,  8- 

706 
Incidental  preference  from  improved  navi- 
gability of  river  not  prohibited,  8-706 
Pilotage    regulations    of    state    as    duties 

within  prohibition,  8-708 
Ports  of  different  states  cannot  be  discrim- 
inated between  by  Congress,  8-707 
Preference  of  ports  of  states,  restrictions 

on  powers  of  Congress  as  to,  8-706 
Regulation      of      commerce,      prohibition 

against  preference  of  ports  as  limitation 

on  power  of  Congress  as  to,  8-706 
State  pilotage  regulations  as  duties  within 

prohibition,  8-708 
State  pilotage  regulations  in  preference,  8- 

708 
State    regulation   of   domestic   affairs   not 

affected  by  prohibition  against  preference 

of  ports,  8-706 
"  To  enter,  clear,  or  pay  duties  in  another," 

meaning  of  provision,  8-707 

POSTAL  LAWS: 

Act  increasing  rate  of  postage  not  a  bill 
for  raising  revenue.  8-338 

POSTAL  SERVICE: 

Advertisement  of  lottery,  newspaper  con- 
taining may  be  excluded,  8-615 

Appointment  of  postmaster  by  Congress,  8- 
611 

Appropriations  for  establishment  of  post 
roads,  power  of  Congress  to  make,  8-613 

Breaking  into  post  office,  power  of  Con- 
gress to  punish,  8-617 

Breaking  into  post  offices,  offense  of,  8- 
617 


POSTAL  SERVICE —  Cont'd. 

Bridges,  grant  of  franchises  to  construct 

highways  and,  in  aid  of  postal  service, 

8-613 
Carriage    of   mail,    extra    allowances    for, 

necessity  of  appropriation,  8-710 
Carriage   of   mail,   power   of   Congress   to 

regulate,  8-612 
Carriers  of   mail,   regulation   of  by   Con- 
gress, 8-611 
Compensation  for  use  of  state  roads  as  post 

roads,  8-612 
Competing  system,  Congress  may  prohibit 

establishment  of,  8-612 
Condemnation  of  state  road  for  use  as  post 

road  under  right  of  eminent  domain,  8- 

612 
Congress  has  exclusive  power  to  regulate 

postal  service,  8-612 
Courts,  jurisdiction  to  prevent  obstruction 

of  mail,  8-617 
Delegation  to  postmaster-general  of  power 

to  designate  post  offices,  8-614 
Delegation  to  postmaster-general  of  power 

to  make  postal  treaties,  8-613 
Delivery  of  mail,   Congress  may   prohibit 

under  power  to  classify  mailable  matter, 

8-615 
Delivery  of  mail,  power  of  Congress  to  reg- 
ulate, 8-612 
Delivery   of   mail,    power   of    postmaster- 
general  to  regulate,  8-614 
Designation  of  what  shall  constitute  mail 

matter;  power  of  Congress  as  to,  8-615 
Distinction    between    ordinary    mail    and 

money   orders   and    registered   mail,    8- 

616 
Eminent   domain,   condemnation    of   state 

road  for  use  as  post  road  under  right  of, 

8-612 
Establishment    of    post    offices    and    post 

roads,  power  of  Congress,  8-611 
Establishment  of  poet   roads,  nature  and 

purpose  of  grant  of  power,  8-612 
Exclusion  from  mails  of  improper  matter 

not  a  violation  of  freedom  of  press,  9- 

244 
Exclusion  of  letters,  power  of  postmaster- 
general  to  regulate,  8-614 
Exclusion  of  mail  matter  by  postmaster- 
general     not    violation    of    due-process 

clause,  0-302 
Exclusion   of   matter   concerning  lotteries 

or  fraudulent  schemes,  8-614 
Exclusion  of  printed  matter  as  interference 

with  the  freedom  of  the  press,  8-616 
Exclusive  power   of   Congress   to  regulate 

postal  service,  8-612 
Executive    department,   power   to   prevent 

obstruction  of  mail,  8-617 
Extent  of  power  to  regulate,  8-681 
Extra   allowances    for    carriage   of    mail, 

necessity  for  appropriation  for,  8-710 
Foreign  countries,  postal  conventions  with. 

8-613 
Franchises    to    construct    highways    and 

bridges,  grant  of  in  aid  of  postal  service, 

8-613 
Fraud  order,  power  of  postmaster-general 

to  issue,  8-615 
Fraud  order,  retention  of  mail  under,  8- 

615 
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POSTAL  SERVICE  —  Cont'd. 

Fraudulent  schemes,  Congress  may  exclude 
mail  matter  concerning,  8-614 

Freedom  of  press,  exclusion  of  printed  mat- 
ter as  interference  with,  8-616 

Grant  of  franchises  to  construct  highways 
and  bridges  as  exercise  of  power  to  es- 
tablish postal  service,  8-613 

Highway  robbery,  robbing  mail  on  high- 
way is,  8-613 

Highways  and  bridges,  power  to  grant 
franchises  to  construct,  in  aid  of  postal 
service,  8-613 

Individuals  cannot  establish  competing 
system,  8-612 

Inspection  of  sealed  packages  as  violation 
of  Fourth  Amendment,  8-616 

Letter  carrier  an  officer,  9-41 

Lotteries,  Congress  may  exclude  mail  mat- 
ter concerning,  8-614 

Lotteries,  exclusion  of  newspaper  contain- 
ing advertisement  of,  8-615 

Mail  carriers,  regulation  of  by  Congress, 
8-611 

Mail  contractors,  regulation  of  by  Con- 
gress, 8-611 

Mail  matter,  power  of  Congress  to  deter- 
mine what  shall  constitute,  8-614 

Mail  routes,  designation  of  by  Congress,  8- 
612 

Mail  service,  Congress  may  regulate,  &- 
611 

Money  orders,  power  of  postmaster-general 
to  regulate  issue  of,  8-616 

Nature  and  purpose  of  grant  of  power  to 
establish  post  .roads,  8-612 

Newspapers  containing  advertisements  of 
lotteries,  exclusion  of,  8-615 

Obstruction  of  mail,  power  to  prevent,  8- 
617 

Offense  against  postal  laws,  power  of  Con- 
gress to  punish,  8-612 

Offense  against  postal  laws,  robbing  mail 
on  highway  as,  8-613 

Opening  mail  matter  a  violation  of  pro- 
vision as  to  searches  and  seizures,  9- 
251 

Plenary  power  of  Congress  as  to  establish- 
ment of  post  offices  and  post  roads,  8- 
611 

Postal  conventions  with  foreign  countries, 
8-613 

Postal  facilities,  power  to  refuse,  8-614 

Postal  offense,  breaking  into  post  office  as, 
8-617 

Postal  offense,  tampering  with  mail  before 
manual  delivery  as,  8-617 

Postmaster,  appointment  by  Congress,  8- 
611 

Postmaster-general,  delegation  to  of  power 
to  designate  post  offices,  8-614 

Postmaster-general,  exclusion  of  letters  by, 

8-614 
Postmaster-general,  issuance  of  fraud  or- 
der by,  &-615 

Postmaster-general  may  exclude  mail  mat- 
ter, 9-302 

Postmaster-genera  1,  powers  of,  as  to  postal 
conventions  with  foreign  countries,  8- 
613 

Postmaster-general,  regulations  as  to  money 
orders  and  registered  mail,  8-616 


POSTAL  SERVICE  —  Cont'd. 

Postmasters,  duties  of,  prescribed  by  Con- 
gress, 8-611 

Post-office  department,  source  of  power  to 
organize  and  conduct,  8-613 

Post  offices,  delegation  to  postmaster-gen- 
eral of  power  to  designate,  8-614 

Post  offices,  offense  of  breaking  into,  8-617 

Post  offices,  power  of  Congress  to  designate, 
8-612 

Post  roads,  compensation  for  use  of  state 
roads  as,  8-612 

Post  roads,  nature  and  purpose  of  power 
granted  to  establish,  8-612 

Post  roads,  power  of  Congress  to  make  ap- 
propriations for  establishment  of,  8-612 

Post  roads,  use  of  roads  laid  out  by  states 
and  counties  as,  8-612 

Printed  matter,  Congress  cannot  regulate 
transportation  of,  8-616 

Printed  matter,  transportation  as  mer- 
chandise cannot  be  prohibited,  8-616 

Punishment  of  offense  against  postal  laws, 
power  of  Congress,  8-612 

Registered  mail,  power  of  postmaster-gen- 
eral to  regulate  use  of,  8-616 

Robbing  mail  on  highway,  state  jurisdic- 
tion of,  8-613 

Routes  for  carriage  of  mail,  power  of  Con- 
gress to  designate,  8-612 

Sealed  packages,  inspection  of,  as  violation 

of  Fourth  Amendment,  8-616 
■  Searches  and  seizures,  inspection  of  sealed 
packages    as    violation    of    prohibition 
against,  8-616 

Searches  and  seizures,  opening  mail  matter, 
a  violation  of  provision  as  to,  9-251 

Sending  nonmailable  matter,  venue  of  tria) 
for,  9-131 

State  and  county  roads,  use  of  as  post 
roads,  8-612 

State  jurisdiction  of  robbing  mail  on  high- 
way, 8-613 

State  roads,  compensation  for  use  as  post 
roads,  8-612 

States.  Congress  may  prohibit  interference 
by  with  construction  of  telegraph  lines, 
8-613 

States  may  establish  postal  system,  8-612 

Stealing  mail,  indictment  or  presentment 
essential  for,  9-260 

Tampering  with  mail  before  manual  de- 
livery, power  of  Congress  to  punish,  8- 
617 

Telegraph  lines,  prohibition  against  inter- 
ference by  state  with  construction  of,  8- 
613 

Treaties,  power  of  postmaster-general  to 
make,  8-613 

Use  of  mail,  power  to  regulate,  8-614 

Venue  of  trial  for  improper  issue  of  mail, 
9-330  f 

POSTMASTER-GENERAL : 

See  Offices  and  Officers;  Postal  Ser- 
vice. 

post  offices: 

See  Postal  Service. 
POST  ROADS: 

See  Postal  Service. 
POWERS : 

See  Congress;  Government. 
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PRACTICE  I 

See  Procedure. 

PREAMBLE: 
As  source  of  substantive  power,  8-280 
"For  the  United  States  of  America/'  8- 

277 
"  Provide  for  the  common  defense/'  8-277 
"  To  form  a  more  perfect  union/'  8-275 
"  We,  the  people  of  the  United  States,"  8- 
274 

PRECEDENTS: 

Foreign  judgments  as,  9-146 

PREFERENCE  OF  PORTS: 

See  Ports. 

PRESENTMENT  : 

See  Grand  Jury. 

Constitutional  guarantee  as  to  present- 
ment, see  Indictment. 

Indictment  or  presentment  not  essential  to 
due  process  of  law,  8-269 

PRESIDENT: 

See  Habeas  Corpus. 

Acquired  territory,  temporary  control  of 
President  as  commander-in-chief,  9-9 

Action  through  departments,  9-1 

Admission  of  merchandise  from  conquered 
territory,  President  cannot  control,  9-12 

Advice  of  departments,  President's  power 
to  require,  9-12 

Ambassadors  and  ministers  of  foreign 
powers,  duty  of  President  to  receive,  9- 
53 

Amendments  to  Constitution,  approval  of 
President  to,  not  essential,  9-217 

Appointment  of  army  officers,  nature  of 
power  as  to,  9-12 

Appointment  of  investigating  agents,  power 
of  President  as  to,  9-54 

Appoin  .ent  of  regular  officers  to  Berve  in 
militia,  President  has  power  over,  9-12 

Appropriations,  powers  as  to,  see  Appro- 
priations. 

Approval  of  joint  resolutions  by,  8-338 

Army  officers  may  be  appointed  by  Presi- 
dent for  service  in  militia,  9-12 

Army  officers,  nature  of  President's  powers 
as  to  appointment  of,  9-12 

Army,  powers  as  to,  see  Army. 

Army  regulations,  power  to  establish,  9-8 

Assent  of,  to  enactment  of  statute  not  es- 
sential, 8-339 

Bridge  across  Niagara  river,  authority  to 
approve  erection  of,  9-3 

Certificate  of  approval  of  court-martial 
proceedings  by,  9-2 

Civilians,  power  of  President  to  court- 
martial  or  detain,  9-10 

Commander-in-chief,  delegation  to  superior 
officer  of  duties  ae,  9-8 

Commander-in-chief,  limitation  upon  powers 
as,  9-8 

Commander-in-chief,  nature  of  duties  as, 
9-8 

Commander-in-chief,  power  of  President  as, 
9-12 

Commander-in-chief,  power  of  President  to 
govern  acquired  territory,  9-9 

Commission  of  officers,  power  of  President 
to  withhold,  9-54 
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PRESIDENT  —  Cont'd. 

Conquered  territory,  President  cannot  con- 
trol admission  of  merchandise  from,  9- 
12 

Court-martial  proceedings,  sufficiency  of 
approval  by,  9-2 

Courts-martial,  power  of  President  to  con- 
vene, 9-10 

Date  of  approval  of  statute  by,  as  affecting 
its  operation,  8-343 

Date  to  signature  of  bill  not  requisite,  8- 
341 

Delegation  of  power  to  regulate  importa- 
tion of  spirits  into  Alaska,  8-292 

Delegation  to,  of  power  to  find  facts  to  de- 
termine operation  of  tariff  reciprocity 
provisions,  8-291 

Departments,  power  of  President  to  require 
opinions  from,  9-12 

Departments,  relation  of  President  to,  9-1 

Duty  to  protect  lives  and  property  of  citi- 
zens abroad,  9-2 

Effect  of  failure  to  sign  bill  within  requi- 
site time,  8-341 

Effect  of  separate  resolutions  upon  action 
of,  8-339 

Election  of,  see  Elections. 

Enemy,  power  of  President  to  permit 
partial  intercourse  with,  9-11 

Erection  of  bridge  across  Niagara  river, 
authority  of  President  to  approve,  9-3 

Establishment  of  army  regulations  by,  9-8 

Establishment  of  provisional  court  by 
President  constitutional,  9-9 

Establishment  of  provisional  government 
by  President,  9-9 

Execution  of  laws,  duty  of  President  to 
enforce,  9-53 

Execution  of  laws,  President  cannot  forbid, 
9-54 

Extension  Of  territory  and  operation  of 
laws,  President  cannot  provide  for,  9-8 

Extent  of  power  to  protect  citizens  abroad, 
9-2 

Failure  to  sign  statute,  effect  of,  8-339 

Foreign  cables,  power  to  control  landing 
of,  9-3 

Government  of  state,  duty  to  preserve  may 
be  delegated  to  President,  9-217 

Habeas  corpus,  suspension  of  by  President, 
see  Habeas  Corpus. 

Heads  of  departments,  action  under  direc- 
tion of  President  presumed,  9-2 

Heads  of  departments,  representation  of 
President  by,  9-1 

Impeachment  of,  grounds  for,  9-56 

Investigating  agents,  power  of  President 
to  appoint,  9-54 

Judges,  duty  of  President  to  protect,  9-54 

Judicial  process,  duty  of  President  to  as- 
sist, 9-54 

laws  which  President  shall  cause  to  be 
enforced,  9-53 

Legislative  power  cannot  be  delegated  to, 
8-291 

Legislative  powers  of,  8-339 

Merchandise  from  conquered  territory. 
President  cannot  control  admission  of, 
9-12 

Militia,  powers  as  commander-in-chief  of, 
9-12 

Militia,  powers  as  to,  see  Militia. 
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PRESIDENT  —  Cont'd. 

Militia,  President  may  appoint  officer*  to 
serve  in,  9-12 

Nature  of  representation  of  President  by- 
heads  of  departments,  9-1 

Navy,  powers  as  to,  see  Navy. 

Officers,  powers  as  to  appointment  and  dis- 
missal, see  Offices  and  Officers. 

Officers,  President  may  withhold  commis- 
sion of,  9-64 

Pardoning  power  of,  see  Pardon. 

Porto  Rico,  powers-  of  President  as  to  gov- 
ernment of,  9-9 

Ports,  power  of  President  to  establish  by 
•  military  authority,  9-10 

Power  of  as  to  pardons,  8-269 

Power  of,  to  pardon  does  not  exclude  re- 
mission of  penalties  by  officer,  8-203 

Powers  distinguished  from  those  of  British 
sovereign,  9-7 

Power  to  convene  general  courts-martial, 

Power  to  court-martial  or  detain  civilians, 
9-10 

Power  to  fill  vacancies  in  offices,  8-261 

Power  to  prescribe  regulations  for  enroll- 
ing militia,  8-296 

Presidential  electors,  see  Electors. 

Prisoners,  authority  of  President  to  re- 
move, 9-3 

Process  of  courts,  duty  of  President  to  as- 
sist, 9-54 

Protection  of  citizens  abroad,  9-2 

Protection  of  judges,  power  of  President  as 
to,  9-54 

Provisional  court,  power  of  President  to 
establish,  9-9 

Provisional  government,  power  of  Presi- 
dent to  establish,  9-9 

Refusal  or  acceptance  of  condemned  prop- 
erty, Congrep9  may  authorise  President 
to  act  as  to,  9-70 

Regulations  of,  making  acts  criminal,  8- 
291 

Relation  of  powers  to  authority  of  British 
Crown,  9-7 

Removal  of  prisoner  sentenced  by  consular 
court  in  foreign  country,  9-3 

Reservations  in  public  lands,  power  of 
President  to  make,  9-201 

Restriction    on    powers    as   commander-in- 
chief,  9-8 
Salary    of    President    cannot    be    taxed, 

9-6 
Secret  agents,  power  of  President  to  em- 
ploy, 9-11 

Secretary  of  navy,  power  to  represent  Presi- 
dent, 9-2 
Signature  of  bill  by,  8-341 
Signature  of  bill  by,  after  adjournment,  8- 

341 
Superior  officer  in  command  may  perform 

duties  as  commander-in-chief,  9-8 
Tax  on  salary  of,  unconstitutional,  9-^ 
Territory,  President  as  commander-in-chief 

cannot  acquire  by  conquest,  9-8 
Trial  of  impeachment  by  Senate,  8-316 
Veto,  passage  of  bill  over,  8-339 

PRESS: 

Freedom  of,  see  Freedom  of  Speech  and 


PRESUMPTIONS : 

Alienage,  8-580 

Constitutionality  of  statute  presumed,  9- 

62 
Constitutionality  of  statute  providing  for 

presumption  of  guilt  from  evidence,  8- 

73/ 
Due  process  of  law  clause  as  affecting  stat- 
utory presumption,  see  Due  Process  of 

Law. 
Privilege  of  witnesses,  presumption  favors 

claim  of,  9-280 
Railroads,  statutory  presumption  against, 

constitutional,  9-4Q4 
Validity  of  statute  presumed,  8-349 

PRINTING: 

Statute  requiring  publication  of  county 
printing  in  certain  newspapers  constitu- 
tional, 9-532 

PRISONS  AND  PRISONERS: 

Authority  of  President  to  remove  prisoner, 

9-3 
Gaol    bond,    constitutionality    of     statute 

altering  effect  of,  8-858 

PRIVILEGE: 

See  Congress, 

PRIVILEGES  AND  IMMUNITIES: 

Citizenship,  privileges  and  immunities  of, 

see  Citizenship. 
Citizens  of  several   states,  privileges  and 

immunities  of,  see  Citizens. 
Definition  of,  8-260 

PRIVILEGE  TAXES: 

Distinction  between  privilege  and  property 

tax,  8-534 
Interstate  commerce,  power  of  state  to  lay 

privilege  taxes  on,  see  Commerce. 

PRIZE: 

See  War. 

Appellate  jurisdiction  of  Supreme  Court  in 
prize  causes,  9-126 

Supreme  Court  has  not  original  jurisdic- 
tion of  prize  causes,  9-123 

PROCEDURE: 

Amendment  of  record,  refusal  of  court  to 
allow,  constitutional,  9-558 

Congress  may  prescribe  forms  of,  9-68 

Defense  on  merits  not  a  waiver  of  protec- 
tion of  faith  and  credit  clause,  9-143 

Die  process  of  law  clause  as  affecting  pro- 
cedure, see  Due  Process  of  Law. 

Jhie  process  of  law,  procedure  as  element 
of,  see  Due  Process  of  Law. 

Equal  protection  of  laws  in,  state  control 
over  procedure  as  affecting,  see  EquAL 
Protection  of  Laws. 

Equitable  procedure  in  United  States 
courts,  9-81 

Ex  post  facto  laws,  statute  relating  to,  not 
unconstitutional  as,  8-729 

Faith  and  credit  clause,  duty  to  plead  pro- 
tection of,  9-143 

Federal  courts,  effect  of  adoption  of  pro- 
cedure of  state  courts  by,  9-82 

Former  conviction  must  be  pleaded,  9-266 

Indictment  of  prisoner  in  district  to  which 
removal  is  sought,  9-261 

Jeopardy  clause  as  affected  by  matters  of 
pleading  and  procedure,  see  Jeopardy. 
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PROCEDURE  —  Cont'd. 

Limitation  on  power  of  state  as  to  pro- 
cedure in  state  court,  9-432 

Pleading  former  conviction,  9-260 

Pleadings  and  procedure  as  involving 
jeopardy,  see  Jeopardy. 

Practice,  due  process  of  law  clause  as  af- 
fecting decisions  of  state  courts  on^ques- 
tions  of,  see  Due  Process  of  Law. 

Privilege  of  witnesses,  counsel  cannot  in- 
voke, 9-281 

Procedure  of  state  courts,  effect  of  adop- 
tion in  federal  courts,  9-82 

State  control  over  procedure  of  state 
courts,  9-431 

PROCESS: 

See  Procedure. 

Congress  may  delegate  to  courts  power  to 
alter  or  add  to,  9-08 

Due  process  of  law  clause  as  affecting 
validity  of,  see  Due  Process  of  Law. 

Federal  property,  state  process  against,  8- 
672 

State  process,  service  in  public  property, 
building,  and  grounds,  see  Public  Prop- 
erty, BUILDING8,  AND  GROUNDS. 

Supreme  Court,  power  to  regulate  process, 
9-122 

To  what  process  immunity  of  member  from 
arrest  applies,  8-331 

Witnesses,  compulsory  process  to  obtain, 
for  accused  in  criminal  prosecution,  9- 
334 

PRODUCTION  OF  DOCUMENTS: 

Failure  to  produce  as  a  confession  of  al- 
legations, constitutionality  of  statute 
providing  for,  9-346 

Judgment  by  default  for  failure  to  produce, 
8-264 

Penal  actions,  statute  requiring  production 
in  is  ex  post  facto,  8-697 

Power  of  court  to  compel  production  be- 
fore interstate  commerce  commission,  9- 
65 

Privilege  of  witnesses  as  affecting,  see  Evi- 
dence. 

Searches  and  seizures,  constitutional  pro- 
vision as  to,  as  affecting  production  of 
documents,  see  Searches  and  Seizures. 

Statute  providing  for  in  penal  actions  as 
ew  post  facto,  8-697 

PROPERTY: 

Due-process  clause  as  affecting,  see  Due 
Process  of  Law. 

Due  process  of  law  clause,  meaning  of 
property  within,  see  Due  Process  of 
Law. 

Privileges  and  immunities  clause  as  affect- 
ing right  to  hold  real  and  personal 
property,  9-160 

Slaves  as,  9-189 

State  regulation  of  rights  of,  9-360 

PROSTITUTION: 

Discretion  given  commissioner  of  immigra- 
tion to  prevent  landing  of  lewd  women 
not  a  violation  of  due-process  clause,  9- 
509 

Equal  protection  of  laws,  regulation  of 
limits  in  which  prostitutes  may  dwell 
not  a  denial  of,  9-550 


PROSTITUTION  —  Cont'd. 

Ordinance  prescribing  limits  for  houses  of, 
constitutionality  of,  9-430 

Statute  regulating  not  a  violation  of  privi- 
leges and  immunities,  9-408 

PROVISIONAL  COURTS: 

See  Courts. 

PROVISIONAL   GOVERNMENT: 

Election  of  senator  during,  8-312 
President's  power  to  establish,  9-9 

PUBLIC  ACTS: 

Faith  and  credit  to  be  given  to  public  acta 
of  other  states,  see  Faith  and  Credit. 

PUBLICATION: 

Due  process  of  law  clause  as  affecting  ser- 
vice by,  see  Due  Process  of  Law. 

Notice  by  publication  as  due  process  of 
law,  see  Due  Process  of  Law. 

Sufficiency  of  notice  by,  9-293 

PUBLIC  CORPORATIONS: 

Charters  of,  as  contracts,  see  Impairment 
of  Obligation  of  Contracts. 

PUBLIC  LANDS: 

Abandonment  of  military   reservation,  9- 

204 
Acquisition  of  territory  by  United  States 

as  affecting  grants  previously  made,  9- 

204 
Application  for  survey  of  public  lands  not 

a  contract,  8-765 
Assignment   of   bounty   warrants   may  be 

prohibited  by  Congress,  9-203 
Authority  of  secretary  of  interior  to  make 

regulations  for  protection  of  timber  on, 

8-294 
Bounty  warrants,  assignment  of,  may  be 

prohibited  by  Congress,  9-203 
Captured  land,   title  of  purchaser  of,  9- 

205 
Cession  of  control  of  submerged  and  over- 
flowed land,  effect  as  contract,  8-773 
Claimants  under  grants  of  different  states, 

federal  jurisdiction  of  actions  between, 

9-104 
Conditions   on    disposal    of    public    lands, 

power  of  Congress  to  impose,  9-202 
Conditions   on   privilege   of    using    lands, 

Congress  may  impose,  9-203 
Confederate  government,  title  of  purchaser 

of  property  captured  from,  valid,  9-20o 
Conveyance  of  public  lands,  power  of  Con- 
gress to  declare  mode  of,  9-202 
Delegation  to  states  of  authority  to  make 

regulations,  valid,  9-204 
Disposal  of  public  lands,   power  of  Con- 
gress as  to,  9-201,  202 
Disposal  of  public  lands,  when  state  laws 

take  effect,  9-205 
Effect  of  title   for   land  grants,  Congress 

may  declare,  9-203 
Eminent  domain,  exercise  of  right  of  state 

in  public  lands,  9-205 
Executive  department  cannot  sell,  9-206 
Exemption  of  lands  from  debts  contracted 

before  issue  of  patent,  valid,  9-203 
Extinguishment  of  Indian  title,  valid,  9- 

204 
Fraud  in  grant  of  patent,  who  may  raise 

question  of,  9-203 
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PUBLIC  LANDS  —  Cont'd. 
Grant  of  public  lands  and  right  to  occupy, 

state  cannot  impair,  8-822 
Grants  below  high-water  mark,  power  of 

Congress  to  make,  9-202 
Grants  prior  to  acquisition  of  territory  by 

United  States,  validity  of,  9-204 
High-water  mark,  control  of  Congress  oyer 

lands  below,  9-202 
Impairment  of  contracts  for  purchase  of, 

unconstitutional,  8-765 
Indian  title  may  be  extinguished,  9-204 
Land  grants,  statute  subjecting  for  pay- 
ment  debts    due   state    not   unconstitu- 
tional, 8-766 
Lease  of  public  lands,  power  of  Congress 

to  make,  9-201 
Liability   of   land   for  debts  of  patentee, 

Congress  may  limit,  9-203 
Military  reservation,  abandonment  of,  9- 

204 
Occupation    of    lands    without    authority, 

Congress  may  prevent,  9-203 
Patents,  Congress  may  direct  issue  of,  to 

particular  person,  9-202 
Registration  of  grants,  effect  of,  8-766 
Regulations  as  to  public  lands,  delegation 

of  power  to  states  to  make,  9-204 
Reservations,  power  of  President  to  make, 

in  public  lands,  9-201 
Restrictions   on   grantee  of   public   lands, 

Congress  may  impose,  9-202 
Sale  by  executive  department  unauthorized, 

9-206 
Sale  of  public  lands,  power  of  Congress  to 

make,  9-201 
State  cannot  tax,  9-205 
State   laws    regulating   disposal,   time   of 

taking  effect,  9-205 
State  legislation  affecting  public  lands  and 

grants,  9-205 
States,  authority  to  make  regulations  for 

public   lands   may  be   delegated   to,   9- 

204 
State's  right  of  eminent  domain  in  public 

lands,  9-105 
Suit  to  set  aside  patent  for  land,  federal 

jurisdiction  of,  9-85 
Taxation  by  state  not  allowed,  9-205 
Taxation  of  land  held  under  patent,  8-766 
Territory  admitted  as  state,  title  of  United 

States  to  public  lands  in,  9-196 
Title  of  Indians  may  be  extinguished,  9- 

204 
Title  of  purchasers  of  property  captured 

from  Confederate  government,  valid,  9- 

205 
Title  of  United  States  to  public  lands  in 

territory  admitted  as  state,  9-196 
Titles  granted  for  public  lands,  Congress 

may  declare  effect  of;  9-203 
Transfers  of  public  lands,  regulation  of,  by 

Congress,  9-202 
Treasury  department  cannot  sell,  9-206 
Trespassers,  summary  sale  of  property  of, 

on  public  lands,  unconstitutional,  9-535 
Trespassing  on  public  lands,  Congress  may 

prohibit  and  punish,  9-204 
Unlawful   occupation,   Congress  may   pre- 
vent, 9-203 
Unoccupied  lands  in  territory  admitted  as 

state,  title  of  United  States  to,  9-196 


PUBLIC  LANDS  —  Cont'd. 
Use  to  which  land  granted  may  be  put, 

Congress  may  impose  conditions  as  to, 

9-203 
War  department  cannot  sell,  9-206 
Warrants  for  land  bounties,  Congress  may 

prohibit  assignment  of,  9-203 

PUBLIC  LAW: 

Treaty  controls  public  law  in  case  of  con- 
flict, 9-220 

PUBLIC  POLICY: 

Faith  and  credit  to  be  given  foreign  judg- 
ment as  affected  by  public  policy,  9-152 

PUBLIC  PRINTING: 

Award  of,  by  state  cannot  be  impaired,  8- 
766 

PUBLIC       PROPERTY,       BUILDINGS, 
AND  GROUNDS: 

Absence  of  consent  of  state,  nature  of  gov- 
ernment ownership,  8-665 

Acquisition  by  other  than  constitutional 
method,  effect  of,  8-668 

Acquisition  for  unenumerated  purposes,  8- 
671 

Arlington,  jurisdiction  of  Congress  over, 
8-664 

Arrest  of  enlisted  person  for  taxes,  8-673 

Assumption  of  jurisdiction  by  statute  not 
essential,  8-668 

Assumption  of  jurisdiction,  exclusive  legis- 
lation essential,  8-668 

Attachment  by  state  process,  8-672 

Ceded  territory,  right  of  coroner  to  hold 
inquest  in,  8-667 

Cession  of  jurisdiction,  form  of,  8-665 

Cession  of  jurisdiction,  when  essential,  8- 
665 

Congress  has  authority  from  time  title  ac- 
quired, 8-662 

Consent  as  condition  precedent  to  estab- 
lishing fort,  8-669 

Consent  at  time  of  purchase  essential,  8- 
666 

Consent  before  or  after  purchase  sufficient, 
8-666 

Consent  before  purchase  required,  8-666 

Consent  by  state  constitutional  convention 
not  essential,  8-666 

Consent  must  be  free  act  of  state,  8-665 

Consent  of  new  state  necessary,  8-666 

Consent  of  state,  necessity  for,  8-665 

Consent  of  state  to  occupancy,  effect  on 
jurisdiction  of  Congress,  8-664 

Consent  of  state,  when  not  essential,  8- 
666 

Consent  of  territory  on  admission  as  state, 
8-665 

Constitutional  convention  of  state,  consent 
not  sufficient,  8-666 

Constitutional  method  exclusive,  8-668 

Construction  of  aqueduct  for  city  of  Wash- 
ington, power  of  government,  8-671 

Coroner's  inquest,  right  of  state  to  hold  in 
ceded  territory,  8-667 

Criminal  jurisdiction,  retention  by  state, 
8-667 

DisfranchiffPTTipnt  of  inmates  of  soldiers' 
home,  8-670 

District  of  Columbia,  federal  jurisdiction 
in,  see  District  op  Columbia. 
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PUBLIC  PROPERTY,  BUILDINGS, 
AND  GROUNDS  —  Cont'd. 

Effect  of  acquisition  by  other  than  consti- 
tutional method,  8-668 

Effect  of  express  cession  ©f  jurisdiction,  8- 
669 

Exclusive  legislation  essential  to  assump- 
tion of  jurisdiction,  8-668 

Executive  department  cannot  sell  public 
property,  9-206 

Express  cession  of  jurisdiction,  effect  of,  8- 
669 

Extent  of  jurisdiction  over  land  ceded  for 
military  purposes,  8-670 

Fort,  consent  as  condition  precedent  to  es- 
tablishing of,  8-669 

Fortress  Monroe,  jurisdiction  over,  8-669 

Fortress,  occupation  and  detention  of, 
against  government  as  treason,  9-136 

Jurisdiction,  assumption  of,  by  statute  not 
essential,  8-668 

Jurisdiction,  cession  of,  8-665 

Jurisdiction,  Congress  may  retrocede,  £- 
671 

Jurisdiction,  effect  of  express  cession  of,  8- 
669 

Jurisdiction  expressly  reserved  by  state,  8- 
667 

Jurisdiction,  form  of  cession  of,  8-665 

Jurisdiction,  limitation  upon  subsequent  to 
cession-  not  allowed,  8-667 

Jurisdiction  of  state  to  recapture  escaped 
felon,  8-670 

Jurisdiction  of,  when  acquired,  8-663 

Jurisdiction  over  Fortress  Monroe,  8-669 

Jurisdiction  over  land  ceded  for  military 
purposes,  8-670 

Jurisdiction  over  land  purchased  from 
state,  8-664 

Jurisdiction  over  land  purchased  without 
consent  of  state,  8-664 

Jurisdiction  over,  manner  in  which  ac- 
quired, 8-664 

Jurisdiction  over  national  soldiers'  home, 
8-670 

Jurisdiction  over  Old  Point  Comfort,  8- 
669 

Jurisdiction,  power  of  state  to  provide  for 
reversion  of,  8-665 

Land  ceded  for  military  purposes,  extent  of 
jurisdiction  over,  8-670 

Land  reserved  before  admission  of  terri- 
tory, 8-666 

Leased  land,  jurisdiction  of,  8-665 

Limitation  by  state  upon,  8-667 

Limitation  subsequent  to  cession  not  al- 
lowed, 8-667 

Limiting  extent  of  tract  ceded,  effect  of,  on 
jurisdiction  of  state,  8-667 

Military  reservation,  territorial  jurisdic- 
tion over,  8-670 

National  and  municipal  powers  united,  8- 
670 

National  soldiers'  home,  state  cannot  con- 
trol, 9-229 

Nature  of  title  to  land  acquired  by  other 
than  constitutional  method,  8-669 

New  state,  necessity  of  consent  of,  8-666 

Occupancy  with  tacit  consent  of  state,  effect 
of,  8-664 

Offenses  committed  in,  power  of  President 
to  pardon,  9-15 


PUBMC  PROPERTY,  BUILDINGS, 
AND  GROUNDS  —  ConVd. 

Old  Point  Comfort,  jurisdiction  over,  8- 
669 

Ownership  by  United  States,  effect  on 
jurisdiction  of  state,  8-665 

Permanent  use,  necessity  of,  8-665 

Personal  process,  reservation  of  right  to 
serve,  8-667 

"  Place,"  what  constitutes,  8-665 

Political  control  of  state  over  land  pur- 
chased by  Congress,  8-664 

Process,  power  of  state  to  serve  against 
property,  8-672 

Process,  reservation  by  state  Qf  power  to 
serve,  8-667  . 

Process,  service  in  ceded  territory,  £-665 

Public  lands,  see  Public  Lands. 

Purchase,  what  constitutes,  8-664 

Purposes  for  which  property  may  be  ac- 
quired, 8-671 

Railroad  stock  law  of  state,  operation  on 
government  property,  8-672 

Recapture  on  government  property  of  felon 
escaped  from  state,  8-670 

Reservation  by  state  of  right  to  tax,  8- 
672 

Reservation  of  jurisdiction  by  state,  8-667 

Reservation  of  power  to  serve  state  process, 
8-667 

Retrocession  of  jurisdiction,  8-671 

Reversion  of  jurisdiction,  power  of  state  to 
provide  for,  8-665 

Right  of  taxation  reserved  by  state,  8-671 

Sale  of  public  property  by  executive  de- 
partment not  allowed,  9-206 

Service  of  state  process  in  ceded  territory, 
8-665 

Soldiers'  home,  jurisdiction  over,  8-670 

Soldiers'  home,  jurisdiction  over  land  pur- 
chased by  corporation  for,  8-664 

Soldiers'  home,  right  of  inmates  to  vote,  8- 
670 

State  control,  how  ousted,  8-665 

State  control  of  government  property,  9- 
229 

State  has  no  jurisdiction  over  national 
soldiers'  home,  8-670 

State  may  limit  extent  of  tract,  8-667 

State  process  against  property,  power  to 
serve,  8-672 

State  process,  reservation  of  power  to  serve, 
8-667 

State  railroad  stock  law,  operation  in  gov- 
ernment territory,  8-672 

State  taxation  not  allowed,  8-671 

State  taxation  of  government  property,  in- 
valid, 9-230 

Statute  assuming  jurisdiction  not  essen- 
tial, 8-668 

Taxation  by  state  not  allowed,  8-671 

Taxation,  reservation  of  right  by  state,  8- 
672 

Tax  sales,  jurisdiction  of  federal  govern- 
ment over  property  purchased  at,  8-664 

Territorial  jurisdiction  over  military  re- 
servation, 8-670 

Territory,  consent  of,  on  admission  as  state 
essential,  8-666 

Territory,  reservation  of  land  before  ad- 
mission as  a  state,  8-666 

Time  of  consent,  8-666 
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PUBLIC  PROPERTY,  BUILDINGS, 
AND    GROUNDS  —  Cont'd. 

Title  to  land  acquired  by  other  than  con- 
stitutional method,  8-669 

Treasury  department  cannot  sell  public 
property,  9-206 

Vote,  inmates  of  soldiers'  home  cannot,  8- 

War  department  cannot  sell  public  prop- 
erty, 9-206 

PUBLIC  SCHOOLS: 

See  Schools. 
PUBLIC  USE: 

What  constitutes  public  use,  see  Eminent 
Domain. 

QUARANTINE: 

See  Commerce. 

Federal   and  state  regulations  as  to,  not 

inconsistent,  9-222 
Fees  for,  not  tonnage,  8-904 
State  regulations,  constitutionality  of,  9- 

509 

QUESTIONS  OF  LAW  AND  FACT: 

Ascertainment  of,  by  house  in  passing  upon 

election  of  members,  8-323 
Courts  of  Appeal  of  United  States,  re-ex- 
amination of  facts  by,  not  allowed,  9- 

360 
Court's  power  to  find  issues  of  fact,  9-342 
Criminal  prosecutions,  questions  of  law  for 

the  court  in,  9-328 
Equity   proceedings,   jury   trial   provision 

not  applicable  to  matters  of  fact  in,  9- 

338 
Extent  of  appellate  jurisdiction  as  to,  9- 

126 
Fact,  power  of  court  to  find  issues  of,  9- 

342 
Jury  trial  provision  not  applicable  to  mat- 
ters of  fact  in  equity  proceedings,  9-338 
Jury  trial,  re-examination  of  facts  after, 

must  be  according  to  rules  of  common 

law,  9-348 
Law,  question  of,   for   court  in   criminal 

prosecutions,  9-328 
Negligence,  questions  of  fact  as  to,  right  to 

jury  trial  of,  9-346 
Questions   of   fact   in   equity   proceedings, 

jury  trial   provision  not  applicable  to, 

9-388 
Re-examination  of  facts  after  jury  trial  to 

be  according   to   common-law   rules.    9- 

348 
Removal  of  causes  as  affecting  re-examina- 
tion of  fact,  9-350 
QUORUM: 
Majority  of  legislature  elected  constitutes 

quorum,  8-312 
Mode  of  ascertaining  presence  of,  8-326 

RACE  DISCRIMINATION: 

Admission  to  privileges  of  public  places, 
power  of  Congress  to  prohibit  denial  of, 
9-633 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Fifteenth  Amendment,  legislation  to  en- 
force, must  be  directed  against  race  dis- 
crimination, 9-640 

Guarantee  of  equal  privilegec,  power  of 
Congress  to  enforce,  9-634 

9  F.  a  A.-58 


RACE  DISCRIMINATION  —  Cont'd. 

Passengers,  constitutionality  of  statute  pro- 
hibiting discrimination  against,  on  ac- 
count of  race,  9-477 

Selection  of  jurors,  power  of  Congress  to 
prohibit  race  discrimination  in,  9-634 

RACE  DISTINCTION: 

Bastardy  law  relating  only  to  white  women 
constitutional,  9-402 

Chinese,  validity  of  statutes  applying  to, 
see  Chinese. 

Gifts  made  for  education  of  white  persons, 
statute  validating,  constitutional,  9-402 

Jury  service,  exclusion  of  negroes  from,  9- 
404 

Miscegenation  laws,  validity  of,  9-401 

Separate  coach  law,  statute  requiring,  con- 
stitutional, 9-402 

Separate  schools  for  white  and  colored 
children,  statute  providing  for,  consti- 
tutional, 9-401 

RAILROAD  COMMISSIONERS: 

Constitutional  provision  creating  board  of 
railroad  commissioners,  valid,  9-442 

Power  of  state  to  establieh,  8-822 

Rates,  power  of  railroad  commissioners  to 
fix,  9  442 
RAILROADS: 

See  Commerce;  Interstate  Commerce. 

Amendment  of  charter  provision,  constitu- 
tionality of  statute  providing  for,  8-794 

Attorneys'  fees,  damages  in  action  against 
railroad,  allowance  of,  as  denial  of  equal 
protection  of  laws,  see  Equal  Protec- 
tion of  Law. 

Bankruptcy  Acts  applicable  to,  8-588 

Bridges,  state  cannot  impair  franchise 
given  to  erect,  8-823 

Charter  from  Congress  as  affecting  state 
regulation  of  rates  of,  9-469 

Charters  of,  protected,  8-788 

Charters,  prohibition  of  impairment  of,  see 
Impairment  of  Obligation  of  Con- 
tracts. 

Commissions,  power  of  state  to  establish, 
8-822 

Compensation  for  establishment  of  tele- 
graph line  oil  right  of  way  essential,  9- 
314 

Condemnation  of  land  for  railroad  a  public 
use,  9-317 

County  seats,  statute  requiring  stoppage  of 
trains  at,  constitutional,  9-478 

Due-process  clause  as  affecting  regulation 
of,  see  Due  Process  of  Law. 

Due  process  of' law  clause  as  affecting  taxa- 
tion of,  see  Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting  rail- 
roads, see  Equal  Protection  of  Law. 

Fence  laws,  regulating  liability  for  injury 
to  stock  constitutional,  9-576 

Grant  to,  of  public  lands  and  right  to  oc- 
cupy, state  cannot  impair,  8-822 

Impairment  of  obligation  of  contracts, 
regulation  of  railroads  as,  see  Impair- 
ment of  Obligation  of  Contracts. 

Leased  lines,  statute  requiring  lessee  to  pay 
tax,  not  unconstitutional,  8-758 

Legislative  or  municipal  regulation  of 
rates,  validity  of,  see  Impairment  of 
Obligation  of  Contracts. 
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RAILROADS  —  ConVd. 

Municipal  aid,  agreement  for,  aa  contract, 
see  Impairment  or  Obligation  or  Con- 
tracts. 

Municipal  control  of,  8-810 

Presumption  against  railroad  under  stat- 
ute constitutional,  9-404 

Privilege  tax  on,  by  state,  see  Commerce. 

Railroad  corporations  as  persons,  9-423 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Dub  Process  of 
Law. 

Rates,  equal  protection  of  laws  as  affect- 
ing regulation  of,  see  Equal  Protection 
of  Laws. 

Rates  of  railroad  company  organised  by 
Congress,  state  regulation  of,  9-230 

Rates,  state  regulation  of,  as  affected  by 
charter  from  Congress,  9-469 

Rates,  state  regulation  of,  as  impairment 
of  charter  provision,  see  IMPAIRMENT  OF 
Obligation  of  Contracts. 

Regulations  of  interstate  commerce  aa  af- 
fecting, see  Commerce. 
,  Right  of  way,  statute  regulating  manner  in 
which  to  be  kept  constitutional,  9-680 

Shippers,  statute  regulating  furnishing  of 
free  transportation  to,  unconstitutional, 
&-478 

Shippers,  statute  requiring  railroad  to  fur- 
nish free  transportation  to,  unconstitu- 
tional, 9-575 

Speed  of  trains,  statute  limiting  in  cities 
constitutional,  9-478 

State  regulation  of,  validity  of,  8-714 

State  taxation  of,  as  tax  on  interstate  com- 
merce, see  Commerce. 

Stations,  power  of  railroad  commission  to 
change  location  of,  8-822 

Streets,  constitutionality  of  forfeiture  of 
right  of  railroad  to  occupy,  9-479 

Taxation  of,  due  process  of  law  clause  as 
affecting,  see  Due  Process  of  Law. 

Track  connections,  statute  requiring  facili- 
ties for,  constitutional,  9-478 

RATES:. 

Due  process  of  law  clause  as  affecting  regu- 
lation of  rates,  see  Due  Process  of  Law. 

Equal  protection  of  laws  as  affecting  regu- 
lation of  railroad  rates,  see  Equal  Pro- 
tection of  Law. 

Ferry  company,  power  of  state  to  regulate 
rates  of,  8-840  ' 

Gas  rates,  constitutionality  of  statute  regu- 
lating, 9-582 

Grain  elevators,  constitutionality  of  stat- 
ute regulating  rates  of,  9-583 

Injunction  to  prevent  enforcement  of  un- 
reasonable rates,  9-373 

Interstate  commerce  regulations  as  affect- 
ing, 8-402 

Irrigation  rates,  constitutionality  of  stat- 
ute regulating,  9-583 

Local  freight  rates,  discrimination  by  state 
statute  in  favor  of,  valid,  9-181 

Power  of  court  to  fix,  1MJ6 

State  and  municipal  regulation  of,  as  im- 
pairment of  charter  provision,  see  Im- 
pairment of  Obligation  of  Contracts. 

State  regulation  of  rates  of  railroads  or- 
ganized by  Congress,  9-230 


RATES  —  Conrtf. 

Stockyard  rates,  constitutionality  of  stat- 
ute regulating,  9-582 

Turnpike  rates,  constitutionality  of  statute 
regulating,  9-582 

Water  rates,  power  of  state  to  regulate,  8- 
826 

Water  rates,  statute  regulating,  constitu- 
tional, 9-582 

RATIFICATION: 

See  Constitution;  Treaties. 
Constitution  ratified  by  people,  not  by  state 
governments,  8-274 


REAL  PROPERTY: 

Action  to  recover  possession  of  real  prop- 
erty, jury-trial  clause  applies  to,  9-340 

Faith  and  credit  clause  as  affecting  judg- 
ments against  real  property,  see  Faith 
and  Credit. 

Forfeiture  of  land  for  nontenantry,  £-534 

Jury-trial  clause  applies  to  action  to  recov- 
er possession  of,  9-340 

Nontenantry,  forfeiture  of  land  for,  9-534 

Quieting  title  to,  statute  providing  for,  un- 
constitutional, 8-885 

Taking  of,  for  public  use,  what  constitutes, 
see  Eminent  Domain. 

Taxation  on  conveyance  of,  8-355 

REBELLION: 

.  See  Confederate  States. 
Engaging  in  rebellion,  what  constitutes,  9- 
627 

RECEIVERS: 

See  Corporations. 

Action  in  tort  against  receiver,  trial  by 
jury  not  essential  in,  -9-341 

Banks,  constitutionality  of  statute  provid- 
ing for  appointment  of  receiver  for,  8- 
834 

Enforcement  of  stockholders*  liability  by, 
statute  providing  for,  unconstitutional, 
8-812 

Jury-trial  clause  not  applicable  to  action  in 
tort  against  receiver,  9-341 

Jury- trial  clause  not  applicable  to  suit  by 
receiver  to  recover  balance  due  on  sub- 
scription to  stock,  9-341 

Stock  subscription,  suit  by  receiver  to  re- 
cover balance  due  on,  jury-trial  clause 
not  applicable  to,  9-341 

Tort,  action  in,  against  receiver,  jury  not 
essential  in,  9-341 

RECEIVING  STOLEN  GOODS: 

Jury  trial,  provision  for,  applies  to  receiv- 
ing stolen  goods,  9-129 
Offense  of,  not  infamous,  9-260 

RECESS    APPOINTMENT: 

See  Offices  and  Officers. 

RECIPROCITY   ACTS: 

Delegation  to  President  of  power  to  find 
facts  to  determine  operation  of,  8-291 

RECONSTRUCTION: 

Election  of  senator  during  and  after,  8-312 
RECORDING  ACTS: 
Contract  obligation  as  affected  by.  see  Im- 
pairment of  Obligation  of  Contracts. 
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RECORDS: 

See  Evidence. 

Faith  and  credit  to  be  given  by  states  to 

records  of  other  states  (see  Faith  and 

Cbedit),  9-142 

REDEMPTION: 

See  Mortgages. 
REFERENCE: 

Compulsory  references,  jury-trial  provision 

as  limiting,  9-344 
Matters  of  account  referred  to  auditor,  9- 

344 
Power  of  court  to  appoint  in  actions  on 

account,  9-344 

REFORMATORY : 

See  Minors. 

REGISTERED   MAIL: 

See  Postal  Service. 
REGISTRATION  LAWS: 
Classification    of    cities    under,    constitu- 
tional, 9-59S 

REGISTRATION  OF  VESSELS: 

State  statutes  regulating  invalid,  8-472 
RELIGIOUS  CORPORATIONS: 

Act  of  Congress  incorporating,  and  appro- 
priating for,  hospital  of  religious  society 
not  a  violation  of  religious-liberty  clause, 
9-241 

Charter  of  Mormon  church,  power  of  Con- 
gress to  revoke,  9-210 

RELIGIOUS  LIBERTY: 

Constitutional  provision  not  a  limitation 
on  states,  9-241 

Ecclesiastical  government  not  subject  to 
judicial  review,  9-242 

Incorporation  of  and  appropriation  for  hos- 
pital of  religious  society  not  a  violation 
of  provision,  9-241 

Judicial  review  of  ecclesiastical  government 
not  authorized,  9-242 

Polygamy  not  protected  by  provision,  9-242 

States,  power  of,  as  to  regulation  of  re- 
ligious worship  not  limited  by  Constitu- 
tion, 9-241 

Territorial  statute  disfranchising  polyg- 
amists  not  unconstitutional,  9-242 

RELIGIOUS  SOCIETIES: 

Charter  of,  a  contract,  8-845 
Ecclesiastical    government    not   subject   to 
judicial  review,  9-242 

REMAND: 

Statute  authorizing  remand  of  causes  from 
federal  court  to  state  court  constitu- 
tional, 9-113 

REMEDIES: 

Adoption  by  federal  court  of  state  remedies, 
extent  to  which  allowed,  9-343 

Blending  of  legal  and  equitable  remedies, 
9-343 

Change  in,  as  affecting  obligation  of  con- 
tract, see  Impairment  of  Obligation  of 
Contracts. 

Ex  post  facto  laws,  whether  statutes  relnA- 
ing  to  remedies  are,  see  Ex  Post  Facto 
Laws. 


REMEDIES  —  Cont'd. 

Faith  and  credit  clause  as  affecting  legis- 
lation by  state  in  regard  to  remedies,  see 
Faith  and  Credit. 

Legal  and  equitable  remedies,  effect  of 
blending  of,  on  jury-trial  provision,  9- 
343 

Obligation  and  remedy  distinguished,  8- 
861 

State  control  over  remedies  in  state  courts, 
9-432 

State  remedies,  extent  to  which  federal 
court  may  adopt,  9-343 

States,  suit  to  compel  enforcement  of  statu- 
tory remedy  by,  9-365 

REMOVAL  OF  CAUSES: 

Admission  of  new  state,  effect  where  ad- 
mitting act  fails  to  provide  for  pending 
causes,  9-195 

Admission  of  state,  transfer  of  causes  upon, 
9-194 

Cancellation  of  license  of  foreign  corpora- 
tion removing  cause  from  state  court, 
power  of  state  as  to,  9-115 

Causes  between  citizens  of  different  states, 
removal  of,  to  federal  court,  9-112 

Causes  between  citizens  of  same  state,  re- 
moval of,  to  federal  court,  9-111 

Cause  to  which  state  a  party,  removal  to 
federal  court,  9-112 

Citizens  of  different  states,  Congress  may 
provide  for  removal  of  causes  between, 
9-112 

Citizens  of  same  state,  removal  of  causes 
between,  9-111 

Congress  may  prescribe  time  of  removal,  9- 
113 

Criminal  cases  arising  in  state,  power  to  re- 
move, 9-113 

Defense  arising  under  Act  of  Congress  as 
ground  for  removal  to  federal  court,  9- 
112 

Denial  of  civil  rights  as  ground  for  re- 
moval to  federal  court,  9-112,  635 

Different  circuits,  power  of  Congress  to  au- 
thorize removal  to,  9-111 

Foreign  corporations  removing  cause  from 
*  state  court,  power  of  state  as  to  cancella- 
tion of  license  of,  9-115 

Foreign  corporations,  state  statute  requir- 
ing agreement  by,  not  to  remove  cause 
unconstitutional,  9-1 15 

General  power  of  federal  government  as  to, 
8-289 

Limitations  of  actions  prescribed  by  Con- 
gress control  suits  subject  to  removal  to 
federal  court,  9-113 

Local  influence  or  prejudice  as  ground  for 
removal  to  federal  court,  9-112 

New  trial,  grant  of,  as  affecting  re-exami- 
nation of  facts  found  in  state  courts,  9- 
351 

Officers  of  United  States,  removal  of  suits 
against  to  federal  court.  9-112 

Prejudice  or  local  influence  as  ground  for 
removal  to  federal  court,  9-112 

Prosecutions  pending  at  time  of  admission 
of  state,  power  of  Congress  to  retain 
jurisdiction  over.  0-195 

Provi^ml  courts,  p™<-pr  of  Congress  to 
•provide  for  removal  from  to  courts  of 
United  States,  9-9 
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REMOVAL  OF  CAUSES  —  Con Vd. 

Re-examination  of  facts  found  by  jury  not 
allowed,  9-350 

Re-examination  of  facts  found  in  state 
court,  grant  of  new  trial  as  affecting,  &- 
351 

Remand  to  state  court,  statute  authorizing 
valid,  9-113 

Removal  as  to  one  defendant  valid,  9-113 

Removal  may  be  before  or  after  judgment, 
9-113 

State  a  party,  removal  of  cause  to  federal 
court,  9-112 

State  criminal  cases,  power  to  remove,  9- 
113 

State  statutes  cannot  abridge  right  of  re* 
moval  to  federal  court,  9-113 

State  to  federal  courts,  power  of  Congress 
to  authorize  removal  from,  9-111 

Statute  authorizing  remand  to  state  court 
valid,  9-113 

Statute  of  limitations  prescribed  by  Con- 
gress controls  causes  subject  to  removal 
to  federal  courts,  9-113 

Stipulation  by  foreign  corporations  not  to 
remove  cause  to  federal  court,  state  stat- 
ute requiring,  unconstitutional,   9-115 

Suits  against  United  States  officers  remov- 
able to  federal  court,  9-112 

Suits  for  acts  done  by  order  of  President, 
Congress  may  remove  to  federal  courts, 
&-112 

Time  of  removal,  power  of  Congress  to  pre- 
scribe, 9-113 

Transfer  of  causes  by  territory  on  admis- 
sion as  state,  8-295 

Transfer  of  causes  upon  admission  of  new 
state,  9-194 

Whole  suit  need  not  be  removed,  9-113 

REMOVAL  OF  OFFICERS: 

6ee  Offices  and  Officers. 

RENTS: 

See  Landlord  and  Tenant. 
Tax  on  rents  from  real  and  personal  prop- 
erty a  direct  tax,  8-306 

REPLEVIN: 

Bond  for  replevin  a  contract,  8-857 
Extension  of  time  of  replevin  on  judgment 
unconstitutional,  8-858 

REPRESENTATION  : 

See  House  of  Representatives. 

REPRISAL: 

See  Marque  and  Reprisal,  Letters  of; 
War. 

RESERVATIONS: 

See  Indians;  Public  Lands. 

RESIDENCE: 

Citizenship  and  residence  distinguished,  9- 
106,  385 

RESIGNATION: 

Effect  of  resignation  of  representative,  8- 
309 

RESOLUTIONS: 

Joint  resolutions  not  distinguishable  from 

bills,  8-338 
Separate  resolutions,  effect  of,  8-338 
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RESTRAINT  OF  TRADE: 

Equity  proceedings  to  restrain  combina- 
tion^ in  restraint  of  trade,  9-83 

RETROSPECTIVE  STATUTES: 

Ex   post   facto   statute    law   distinguished 

from,   8-727 
Power  of  Congress  to  enact,  8-296,  343 
Retrospective   operation  not   presumed,  8- 

343 

RETURNS: 

Exclusive  jurisdiction  of  election  returns. 
8-322 

Statutory  provision  as  to  making  in  speci- 
fied time  directory,  8-318 

REVENUE: 

Bills  for  raising,  must  originate  in  House, 
8-337 

REVENUE  LAWS: 

Application  to  Hawaiian  Islands,  &-279 
Application  to  Philippine  Islands,  8-280 
Constitutionality    of    statute    authorizing 

search  for  and  seizure  of  goods,  8-264 
Delegation  to  President  of  power  to  find 

facts   to   determine    operation   of   tariff 

reciprocity  provisions,   8-291 
House  of  Representatives,  power  of  as  to. 

8-337 
Import  duties  not  collectible  in  Porto  Rioo 

after  ratification  of  treaty  of  cession.  8- 

280 
Imports,  regulations  to  establish  uniform 

standards  of  quality  of,  8-292 
Imports  and  exports,  prohibition  of  duties 

against,  8-267 
Porto  Rico  not  subject  to  revenue  clauses 

of  Constitution,  8-280 
Postal  laws  as,  8-338 
Right  of  free  entry  in  Porto  Rico,  8-280 
Tariff  Act,  time  when  operative,  8-345 
Validity  of,  presumption  as  to,  8-349 

REVIEW; 

See  Appeal  and  Error, 

RIGHT  OP  WAT: 

Indian,  Territory,    power   of   Congress   to 
.      grant,  8-575 

RIPARIAN  OWNERS: 

Determination   of  riparian  ownership  and 
rights  by  state  constitutional,  9-509 
RIPARIAN  RIGHTS: 
See  Submerged  Lands. 
Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

RIVERS: 

Interstate  commerce  regulations  as  affect- 
ing navigable  rivers,  see  Commerce. 

ROADS: 

See  Streets  and  Highways. 
State  regulation  of,  8-393 

ROBBERY: 

Robbing  mail  on  highway  as  highway  rob- 
bery, 8-613 

Vessels  held  by  pirates,  federal  courts  have 
jurisdiction  of  robbery  on,  8-035 

ROLLING  STOCK: 

State  taxation  of,  see  Commerce. 
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RULES: 

See  Congress. 

SALARIES: 

See  Offices  and  Officers. 

Congressmen,  time  at  which  compensation 

commences,  8-335 
State  officer's  salary  not  subject  to  state 

taxation,  6-354 

SALES: 

Agents,  sales  through,  8-386 

Auction  sales  of  foreign  goods,  state  taxa- 
tion of,  8-894 

Bonds  on  sale  of  foreign  goods,  state  stat- 
ute requiring,  valid,  9-172 

Bulk,  constitutionality  of  statute  regulat- 
ing sales  in,  9-593 

Commission  sales  of  farm  products,  stat- 
,      ute  regulating,  constitutional,  9-493 

Commission  sales,  power  of  state  to  regu- 
late, 8-520 

Commission,  shipment  on,  is  interstate  com- 
merce, 8-385 

Conditional  sales,  8-385 

Foreign  corporations,  sale  of  goods  by,  is 
interstate  commerce,  8-384 

Foreign  goods,  state  statute  requiring 
bonds  on  sale  of,  unconstitutional,  9-172 

Futures,  statute  avoiding  sales  of,  consti- 
tutional, 9-410,  495 

Goods  of  other  states,  state  taxation  of,  as 
tax  on  interstate  commerce,  see  Com- 
merce. 

Interstate  commerce,  8-377 

Interstate  commerce,  sale  of  goods  in  an- 
other state  is,  8-384 

Interstate,  commerce,  sale  of  goods  in  one 
state  for  delivery  in  another  as,  8-384 

Margin  sales  or  sales  for  future  delivery, 
statute  invalidating,  constitutional,  9- 
410,  495 

Original  package,  delivery  by  agent  after 
breaking  not  interstate  commerce,  8-385 

Original  packages,  sales  in,  8-396 

Patent  rights,  statute  imposing  combina- 
tions on  sale  of,  constitutional,  9-40^ 

Power  to  regulate  or  forbid  does  not  au- 
thorize prohibition  against  transporta- 
tion, 8-379 

Prohibition  against  sale  of  seed  cotton, 
statute  providing  for,  not  violation  of 
privileges  and  immunities,  9-409 

Regulation  of  by  state  as  affecting  inter- 
state commerce,  see  Commerce. 

Sale  by  sample,  delivery  after  breaking 
bulk,  8-385 

Sale  of  goods  after  arrival  in  state,  not 
interstate  commerce,  8-386 

Sales  by  soliciting  agents,  regulation  of  as 
affecting  interstate  commerce,  see  Com- 
merce. 

Sample,  sales  by,  state  tax  on,  see  Com- 
merce. 

Seed  cotton,  statute  regulating  sale  of,  not 
violation  of  privileges  and  immunities, 
9-409 

Shipments  C.  O.  D.,  8-385 

Solicitation  or  giving  of  orders  upon  dealer 
out nide  of  state  is  interstate  commerce, 
8-384 

Taxation  on  sales  at  exchange,  8-360 


SALES  —  Cont'd. 

Tax  on  privilege  of  selling  property  at  ex- 
change, not  a  direct  tax,  8-308 

Tax  on  sales  of  tobacco  not  a  direct  tax, 
8-307 

Telegraphic  order  from  another  state  is 
interstate  commerce,  8-385 

SALVAGE: 

Sales  of  salvage  goods,  restrictions  on,  by 
state,  8-498 

SAMPLE: 

Sale  by  sample,  delivery  after  breaking 
bulk,  8-385 

SAVINGS  BANKS: 

State  taxation  of  deposits  of,  invested  in 
United  States  bonds,  9-233 

SCHOOL  BOOKS: 

See  Contracts. 

Statute  prescribing  system  of,  to  be  used, 
not  a  contract,  8-773 

SCHOOLS: 

Equal  protection  of  laws  as  affecting  stat- 
ute regulating,  see  Equal  Protection 
of  Law. 

Establishment  of  special  school  district, 
not  a  violation  of  due-process  clause,  9- 
631 

Exclusion  of  negroes  from  public  schools 
not  a  violation  of  Thirteenth  Amend- 
ment, 9-380 

Separate  schools  for  white  and  colored 
children,  statute  providing  for,  constitu- 
tional, 9-401,  564 

Text-books,  state  may  require  uniform,  8- 
521 

Unvaccinated  children,  exclusion  of,  from 
public  schools  not  a  denial  of  equal  pro- 
tection of  laws,  9-604 

SCHOOL  TOWNSHIPS: 

Act  incorporating,  not  a  contract,  8-784 

SCIRE  FACIAS: 

Revival  of  dormant  judgment  by  writ  of. 
I    scire  facias,  constitutionality  of  statute 
changing  rule  as  to,  8-886 

SCRIP: 

See  Master  and  Servant. 

SEAMEN*: 

Alien  seamen,  coercing  services  of,  on 
American  vessel,  a  violation  of  Thir- 
teenth Amendment,  9-379 

Congress,  regulations  of  in  regard  to,  8-373 

Contract  of  seamen  not  a  violation  of 
Thirteenth  Amendment,  9-380 

Contract  of  seamen,  validity  of  Btatute  reg- 
ulating, 9-297 

Contracts  for  hire  of,  admiralty  jurisdic- 
tion of,  see  Admiralty. 

Desertion  of,  aiding  or  enticing,  punish- 
ment by  state,  8-473 

Regulation  of  contracts  of,  8-681 

SEARCHES  AND  SEIZURES: 

Affidavit  by  officer  upon  information,  suffi- 
ciency to  show  probable  cause,  9-265 
,    Affidavit  sufficient  to  show  probable  cause, 
9-264 

Affirmation  of  common-law  principles,  pro- 
vision is,  9-250 
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SEARCHES  AND  SEIZURES  —  Cont'd. 

Aliens  residing  in  United  States,  protec- 
tion of  clause  applies  to,  9-250 

Application  of  provision  limited  to  crimi- 
nal cases,  9-250 

Arrest  and  detention  under  order  of  war 
department,  a  violation  of  provision,  9- 
254 

Arrest  as  suspicious  person  a  violation  of 
provision,   9-254 

Arrest  by  executive  branch  of  government 
not  allowed,   9-254 

Arrest  must  be  upon  probable  cause,  9-254 

Bank  books  and  papers,  statute  authoriz- 
ing inspection  of,  constitutional,   9-252 

Books  and  papers  relating  to  fraud  on 
revenue,  statute  providing  for  seizure 
of,  not  violation  of  due-process  clause, 
9-301 

Books,  officer's  inspection  of,  limited  to 
determining  identity,  9-252 

Common-law  principles  affirmed,  by  provi- 
sion, 9-250 

Compelling  witness  to  testify  before  Senate 
as  to  business  transaction  not  an  un- 
reasonable service,  9-253 

Compulsory  production  of  contracts  by 
interstate  corporation,  9-253 

Compulsory  production  of  documents, 
clause  applies  to,  9-251 

Compulsory  production  of  documents  to 
which  litigant  has  no  title,  constitution- 
ality of,  9-252 

Constitutionality  of  statute  authorizing 
search  for  and  seizure  of  smuggled 
goods,  8-264 

Constitutional  provision  as  to,  does  not 
apply  to  states,  9-249 

Criminal  cases,  application  of  provision 
limited  to,  9-250 

Evidence,  papers  obtained  by  unreasonable 
search  may  be  used  as,  9-253 

Fifth  Amendment,  relation  of,  to  prohibi- 
tion against  searches  and  seizures,  9-250, 
251 

Information,  affidavit  by  officer  upon,  show- 
ing probable  cause,  9-255 

Information  for  enforcement  of  penalty, 
extent  to  which  jury-trial  clause  applies 
to,  9-340 

Inspection  of  private  papers  deposited  in 
bank  vault,  9-252 

Inspection  of  sealed  packages  as  violation 
of  prohibition  against,  8-616  ' 

Jury-trial  clause,  extent  to  which  applica- 
ble to  information  for  enforcement  of 
penalty,  9-340 

Jury-trial  provision,  extent  to  which  ap- 
plicable to  seizures  on  land  under  reve- 
nue laws,  9-340 

Mail  matter,  clause  applies  to  opening  of, 
9-251 

Officer's  search  in  books  limited  to  ques- 
tion of  identity,  9-252 

Opening  letters  and  papers  in  mail,  clause 
applies  to,  9-251 

Papers  illegally  obtained,  use  as  evidence 
not  a  violation  of  provision,  9-253 

Private  papers  deposited  in  bank  vault, 
inspection  of,  9-252 

Probable  cause  for  arrest,  necessity  for 
showing,  9-254 


SEARCHES  AND  SEIZURES  —  Cont'd. 

Probable  cause,  sufficiency  of  affidavit 
showing,  9-254 

Production  of  contracts  by  interstate  cor- 
porations, power  of  court  to  compel,  9- 
353 

Production  of  documents  under  compul- 
sion, clause  applies  to,  9-251 

Production  under  compulsion  of  documents 
to  which  litigant  not  entitled,  constitu- 
tionality of,  9-252 

Prohibition  against  liberally  construed, 
8-255 

Reasonableness  of  search  a  judicial  ques- 
tion, 9-251 

Resident  aliens,  protection  of  clause  ap- 
plies to,  9-250 

Right  of  action  for  violation  of  provision, 
Congress  cannot  take  away,  9-255 

Search  warrant  against  individual  not  pro- 
hibited, 9-251 

Search  warrant,  detention  of  offender  un- 
der, unconstitutional,  9-433 

Seizure  and  forfeiture  of  vessels,  power  of 
Congress  as  to,  9-253 

Seizure  of  books  and  papers  relating  to 
fraud  on  revenue,  statute  providing  for, 
not  violation  of  due-process  clause,  9-3il 

Seizure  on  land  under  revenue  laws,  ex- 
tent to  which  jury-trial  provision  ap- 
plicable to,  9-340 

States,  constitutional  provision  as  to 
searches  and  seizures  not  applicable  to, 
9-249 

Suspicious  person,  arrest  as,  violation  of 
provision,  9-254 

Territories,  provision  applies  to,  9-250 

Use   of   papers   illegally   obtained   as  evi- 
dence not  a   violation  of  constitutional , 
provision,  9-253 

Vessels,  power  of  Congress  as  to  seizure 
and  forfeiture  of,  9-253 

Violation  of  provision,  Congress  cannot 
take  away  right  of  action  for,  9-255 

Witnesses,  compelling  testifying  by,  be- 
fore Senate  as  to  business  transaction 
not  an  unreasonable  search,  9-253 

SEARCH  WARRANT: 

See  Searches  and  Seizures. 

SECESSION: 

Effect  of  ordinance  of,  9-235 
Ordinance  of  secession  of  no  effect,  8-277 
Power  of  secession  denied,  8-276 
Representation  in  Congress  as  affected  by 
secession  of  states,  9-625 

SECRETARY  OF  INTERIOR: 

See  Offices  and  Officers. 

SECRETARY  OF  TREASURY: 

See  Offices  and  Officers. 

SECRETARY  OF  WAR: 

See  Offices  and  Officers. 
Authority  to  require  alteration  in  bridge 
over  navigable  waters,  8-294 


SECRET  SESSIONS: 

See  Contempt. 

SECURITIES: 

Certificates     of     indebtedness     of    United 
States,  state  taxation  of,  9-233 
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SECURITIES  —  Cont'd. 

Counterfeiting  and  forging,  see  Counter- 
feiting AND  FOBGING. 

Notes  of  United  States,  state  taxation  of, 
9-233 

Obligations  of  United  States,  state  taxa- 
tion of,  9-233 

SEED  COTTON: 

See  Sales. 

SEEDS  AND  PLANTS: 

State  regulation  of  sale  of,  8-510 

SEIZURE: 

See  Admibai/ty. 

SEIZURES: 

See  Searches  and  Seizures. 

SELF-INCRIMINATING  EVIDENCE: 

See  Evidence. 

SENATE: 
Appointment   of   officers   by,   see  Offices 

and  Officers. 
Appointment  of  senators  by  executive: 

Appointment  until  next  meeting  of 
legislature,  8-313 

Duration  of  recess  appointment,  8-313 

Governor's  power  to  fill  vacancies,  8- 
,313 

Reappointment  of  incumbent,  8-313 

Secretary-  of  state  cannot  pass  upon 
legality  of,  8-322 

Session  intervening  between  resigna- 
tion and  appointment,  8-314 

State  Supreme  Court  cannot  deter- 
mine legality  of,  8-323 

Vacancy  not  existing  at  time  of  ap- 
pointment, 8-314 
Criminal  charge  against  members,  investi- 
gation by  Senate,  8-329 
Election  of  senators: 

After  reconstruction,  8-312 

Bribery  invalidates  election,  8-324      ^ 

By  territorial  legislature  before  for- 
mal admission,  8-312 

Conclusiveness  of  findings,  8-324 

During  existence  of  provisional  gov- 
ernment, 8-312 

Effect  given  to  Act  of  Congress  regu- 
lating, 8-324 

Effect  of  resolution  passed  after  in- 
vestigation, 8-324 

Election  laws  passed  by  territorial 
legislature  illegally  elected  invalid, 
8-317 

Exclusive  jurisdiction  of  election  re- 
turns and  qualifications,  8-322 

Executive  commission  not  conclusive, 
8-324 

Fraud,  election  by  legislature  elected 
by  fraud  not  legal,  8-311 

Investigation  of  election  after  expira- 
tion of  term,  8-325 

Investigation  of  right  of  legislator  to 
sit,  8-324 

Limit  to  investigation  as  to  qualifi- 
cations of  members.  8-325 

Minority,  election  by,  8-313 

Quorum  of  legislature,  majority  of 
those  elected   constitutes,  8-312 

Right  of  legislator  to  vote  for  him- 
aelf,  8-313 


SENATE—  Cont'd. 

Election  of  senators  —  Cont'd. 
Rival  legislatures,  8-312 
State  constitutional  provisions,  effect 

of,  8-317 
State  laws  regulating,  effect  of: 

As  to  making  returns  in  specified 

time,  8-318 
As  to  time  and  place  of  holding 

elections,  8-317 
Failure   to    prescribe   vote    neces- 
sary to  elect  senator,  8-318 
Relation    of     state    and    congres- 
sional powers,  8-320 
While  state  in  insurrection,  8-312 
Expiration  of  term,  effect  of,  upon  inquiry 

as  to  elections,  8-325 
Expulsion  of  senators: 

From  the  Confederate  States,  8-329 
Misdemeanor,  expulsion  for,  8-329 
Power  of  Senate  to  expel,  8-329 
Treason,  expulsion  for,  8-329 
Findings  of,  conclusive  in  election  cases, 

8-324 
Impeachment,  trial  of,  8-316 

Compelling   attendance  of    witnesses, 
8-316 
Investigation  by,  8-327 
Necessity  of  consent  to  appointments,  8* 

287 
Oath  required  of  members,  9-239 
Powers  as  to  impeachments,  8-287 
Qualifications  of  senators: 

"An  inhabitant  of  that  state,"  8-314 
Appointment  to  office  not  in  fact  exist-; 
ing  does  not  affect  eligibility,  8-335 
Certificate  of  governor  showing  ap- 
pointee to  be  inhabitant,  8-314 
Citizenship,  8-314 
Exclusive    jurisdiction    of     Senate    to 

determine,  8-322 
Extent  to  which  inquiry  may  be  made, 

8-325 
Incumbency  of  incompatible  office,  ef- 
fect of   resignation  before   assump- 
tion of  duties,  8-334 
Inhabitant  of  state  at  time  of  election, 

8-314 
Power  of  states  to   add  to   qualifica- 
tions, 8-314 
Resignation  from  office  virtually  abol- 
ished not  prerequisite,  8-335 
Ratification  of  treaties  by,  8-287 
Service  of  Senate  process  by  deputy  ser- 

geant-at-arms,  8-327 
Treaties,    powers    of    Senate    as    to,    see 

Treaties. 
Vacancies,  power  of  executive  to  fill,  8-313 

SENTENCE  AND  PUNISHMENT: 

Alternative  punishments,  compliance  with 

one  of,  bars  infliction  of  the  other,  9-276 
Assault  with  dangerous  weapon,  ten  years' 

imprisonment  not   unusual   punishment, 

9-354 
Commutation    of     death    sentence   to    life 

imprisonment,  effect  on  writ  of  habeas 

corpus,  9-20 
Commutation  of  sentence  by  President,  9- 

19 
Comparison  to  determine  reasonableness  of 

punishment,  9-353 
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SENTENCE  AND  PUNISHMENT  —  Con. 

Compliance  with  one  of  alternative  pun- 
ishments bars  infliction  of  the  other,  9- 
276 

Cruel  and  unusual  ounishments,  privileges 
and  immunities  clause  of  Fourteenth 
Amendment  as  affecting,  9-399 

Cumulative  sentence,  unconstitutionality 
of  statute  providing  for,  8-738 

Death  penalty,  execution  of,  by  shooting 
not  cruel  and  unusual  punishment,  9- 
354 

De  facto  judge,  sentence  by,  not  denial  of 
equal  protection,  9-557 

Dc  facto  judge,  sentence  by,  valid,  9-437 

Degrees  of  offence*,  constitutionality  of 
statute  changing  definition  of,  8-739 

Due-process  clause  as  affecting,  see  Due 
Process  of  Law. 

Equal  protection  of  laws,  effect  of  pro- 
vision as  to  crimes  and  punishment,  see 
Equal  Protection  of  Law. 

Ex  post  facto  laws,  whether  statute  pro- 
viding for  change  of  punishment  is,  see 
Ex  Post  Facto  Law. 

Extent  of  punishment,  rule  as  to,  9-353 

Good  conduct,  constitutionality  of  statute 
affecting  reduction  in  imprisonment  for, 
8-738  » 

Illegal  sale  of  intoxicating  liquors,  reason- 
ableness  of  punishment  for,  9-354 

Imprisonment  in  penitentiary  as  determin- 
ing infamous  nature  of  crime,  9-259 

Intoxicating  liquors,  reasonableness*  of 
punishment  for  illegal  sale  of,  9-354 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  as  affecting  cruel  and 
unusual  punishments,  9-399 

Punishments  of  torture  not  allowed,  9- 
353 

Reasonableness  of  punishment  not  ascer- 
tained by  comparison,  9-353 

Reduction  of  sentence  on  second  offense, 
constitutionality  of  statute  denying,  8- 
738 

Resentence  after  serving  part  of  illegal 
sentence  not  denial  of  equal  protection 
of  laws,  9-558 

Resentence  after  serving  part  of  unlawful 
sentence  not  a  violation  of  privileges 
and  immunities,  9-401 

Shooting  as  mode  of  executing  death  pen- 
alty not  cruel  and  unusual  punishment, 
fr-354 

Subsequent  offense,  increase  of  punishment 
for,  8-738 

Suspension  of  sentence  for  indefinite  time 
not  within  power  of  court,  9-15 

Territories,  prohibition  against  cruel  and 
unusual  punishments  applicable  to,  9- 
352 

Torture  not  allowed,  9-353 

Treason,  constitutional  provisions  for  pun- 
ishment of,  9-140 

Whipping  not  cruel  and  unusual  punish- 
ment, 9-353 

SEPARATION: 

See  Divorce. 

SEQUESTRATION  : 

Constitutionality  of  statute  affecting,  8-886 


SERGEANT-AT- ARMS » 

Action  for  trespass  against,  for  detention 
of  one  committed  for  contempt,  8-329 

Service  of  process  by  deputy  of,  insuffi- 
cient, 8-327 

SERVICE  OF  PROCESS: 

Congress  may  authorize  service  in  or  out 
of  district,  9-68 

Corporations,  statute  regulating  mode  of 
service  on,  valid,  8-886 

Due  process  of  law  clause  as  affected  by 
validity  of  service,  see  Due  Pbogbss  or 
Law. 

Exemption  of  members  from,  8-332 

Faith  and  credit  to  be  given  foreign  judg- 
ment as  Affected  by  service,  see  Faith 
and  Credit. 

Interstate  commerce,  service  on  person 
temporarily  within  state  not  interference 
with,  8-520 

Privileges  and  immunities  cUmsse  as  affect- 
ing validity  of  laws  regulating  service 
on  nonresidents,  see  Ctti2kks. 

Service  of  Senate  process  by  deputy  ser- 
geant-at-arms,  8-327 

State  process,  service  in  property  of  fed- 
eral government,  see  Public  Phopebty, 
Buildings,  and  Grounds. 

Subpoena  may  be  served  on  mentor  of  Con- 
gress, 8-332 

SERVITUDE: 

See  Thirteenth  Amendment. 
Enforcement  of  state  servitudes  not  a  vio- 
lation of  due-process  clause,  9-508 

SUOTTjEMENT    OF    DECEDENTS    ES- 
TATE: 

Bankruptcy  Act  as  affecting,  8-002 

SEVENTH  AMENDMENT: 

Right  of  trial  by  jury  as  affecting  dis- 
tinction of  jurisdiction  between  law  and 
equity,  9-82 

SHIPPERS: 

See  Railboads. 

SHIPS  AND  SHIPPING: 

'  See  Admiralty. 

Admiralty  jurisdiction  over,  see  Admi- 
ralty. 

Congress,  regulations  of,  in  regard  to,  8- 
373 

Conspiracy  to  destroy  vessel,  power  of 
Congress  to  punish,  8-400 

Detention  of  vessels  suspected  of  violating 
neutrality  laws  not  a  taking  of  private 
property,   9-315 

Duties,  as  to  limitation  upon  collection 
of,  see  Ports. 

Entering,  clearing,  and  paying  duties, 
limitation  on  power  of  state  to  require, 
8-707 

•Inspection  laws  as  affecting  vessels,  8-897 

Inspection  of  vessels  of  nonresidents,  va- 
lidity of  statute  providing  for,  9-181 

Interstate  commerce,  8-377 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Interstate  commerce,  rule  for  vessel  dis- 
charging passenger  as  regulation  of,  8~ 
380 
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SHIPS   AND   SHIPPING  —  Cont'd. 

Interstate  commerce,  vessels  as  instrumen- 
talities, 8-379 

License  and  inspection  statutes  applicable 
to  boats  engaged  on  ferries  within  state, 
8-486 

Liens  against  vessel,  state  statute  regu- 
lating, 8-373 

Limitation  of  vessel  owner's  liability,  effect 
of,  9-94 

Overloading,  power  of  Congress  to  prohibit, 
8-685 

Seizure  and  forfeiture  of  vessel,  power  of 
Congress  as  to,  9-253 

State  statutes  regulating,  as  affecting  in- 
terstate commerce,  see  Commerce. 

State  taxation  of,  as  tax  on  interstate 
commerce,  see  Commerce. 

Synopsis  of  laws,  Congress  may  regulate 
posting  of,  in  vessels,  9-94 

Tonnage,  power  of  state  to  impose  on 
vessels,  see  Taxation. 

Vessels  enrolled  under  Act  of  Congress, 
federal  control  of,  9-94 

SIXTH  AMENDMENT: 

Construction  to  be  given  to  in  case  of 
conflict  with  prior  article,  9-325 

SLAUGHTER-HOUSES : 

See  Trade  Combinations  and  Trusts. 

Due  process  of  law  clause,  statute  giving 
monoply  of  slaughter-house  business  not 
violation  of,  9-502 

Regulation  of  business  of,  statute  provid- 
ing for,  constitutional,  9-585         • 

SLAVES  AND  SLAVERY: 

Abolition  of  slavery  by  Thirteenth  Amend- 
ment, 9-376 

African  slave  trade,  8-687 

Alaska,  Thirteenth  Amendment  prohibits 
Indian  slavery  in,  9-377 

Alien  negroes,  right  of  state  to  regulate 
entry  of,  not  affected  by  Thirteenth 
Amendment,  9-378 

Alien  not  deported  where  remand  to 
slavery  would  result,  9-380 

Arrest  and  sale  of  runaway  slave,  state 
law  permitting,  valid,  9-192 

Chain  gang,  ordinance  providing  for,  con- 
stitutional, 9-380 

Chickasaw  Nation,  emancipation  of  slaves 
of,  9-377 

Civil  rights,  legislation  relating  to>  9-382 

Commerce,  importation  and  migration 
clause  as  limitation  on  power  to  regu- 
late, 8-688 

Congress  cannot  prohibit  denial  of  privi- 
leges of  public  place,  9-381 

Congress  has  power  to  prohibit  peonage, 
9-381 

Congress  may  enforce  prohibition  against, 
9-381 

Congress  may  regulate  slave  trade,  8-422 

Constitutionality  of  statute  providing  for 
return  of  escaped  slaves*  9-189 
*  Contracts  for  sale  of,  cannot  be  impaired, 
8-859 

Denial  of  admission  to  privileges  of  public 
place,  Congress  cannot  prohibit,  9-381 

Deportation  of  alien  resulting  in  remand- 
ing to  slavery,  9-880 
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SLAVES  AND  SLAVERY  —  Cont'd. 

Deportation  of  slaves,  statute  providing 
for,  not  ea>  post  facto  law,  8-728 

Disability  of  negroes  as  witnesses,  Thir- 
teenth Amendment  removes,  9-383 

Effect  of  Thirteenth  Amendment,  9-377 

Emancipation  of  escaped  slaves,  purpose  of 
clause  prohibiting,  9-189 

Emancipation  of  slaves  of  Chickasaw  Na- 
tion by  Thirteenth  Amendment,  9-377 

Emancipation   proclamation,  see   Wab. 

Enforced  labor  to  repair  public  highways, 
statute  providing  for,  constitutional, 
9-380 

Entry  of  alien  negroes,  right  of  state  to 
regulate,  not  affected  by  Thirteenth 
Amendment,  9-378 

Escaped  slaves,  prohibition  against  eman- 
cipation of,  9-189 

Establishment  of  police  system  by  Congress 
not  authorised  by  amendment,  9-381 

Exclusion  from  public  schools  not  a  viola- 
tion of  prohibition  against  slavery,  9- 
380 

Exclusiveness  of  power  of  Congress  to  leg- 
islate as  to  escaped  slaves,  9-190 

Extraterritorial  slave  trade,  legislation  as 
to,  8-688 

Free  state,  effect  of  taking  slaves  volun- 
tarily into,  9-183 

Fugitive-slave  clause,  relation  of  importa- 
tion and  migration  clause  to,  8-688 

Fugitive  slave,  jury  trial  not  essential  to 
proceedings  for  return  of,  9-341 

Fugitive-slave  law  constitutional,  9-190 

J'ugitive  slaves,  exclusive  power  of  Con- 
gress to  legislate  as  to,  9-190 

Harboring  slaves,  state  statute  prohibit- 
ing, valid,  9-101 

Importation  and  migration  clause  as  limi- 
tation on  power  to  regulate  commerce, 
8-688 

Importation  clause  confined  to  African 
race,  8-687 

Importation  clause,  effect  on  slavery,  8-687 

Imprisonment  of  slaves  for  crimes,  compen- 
sation clause  does  not  apply  to,  9-316 

Indian  slavery  in  Alaska,  Thirteenth 
Amendment  prohibits,  9-377 

Involuntary  servitude  (see  Thirteenth 
Amendment),  what  constitutes,  9-377 

Jury  trial  not  essential  to  proceedings  for 
return  of  fugitive  slave,  9-341 

Marriage  of,  constitutionality  of  statute 
legalizing,  8-855 

Note  given  for  purchase  of  slave,  Thir- 
teenth Amendment  does  not  prohibit 
recovery  on,  9-377 

Peonage,  power  of  Congress  to  prohibit, 
9-381 

Police  system,  amendment  does  not  author- 
ize establishment  of,  by  Congress,  9-381 

Prohibition  against,  power,  of  Congress  to 
enforce,  9-381 

Purchase  and  exportation  of  slaves,  va- 
lidity of  statute  regulating,  9-183 

Purpose  of  clause  prohibiting  emancipa- 
tion of  escaped  slaves,  9-189 

Recaption  of  slave  taken  by  master  into 
free  state  not  allowed,  9-190 

Reclamation  of  slave  from  unorganized 
territorial  possessions,  9-101 
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SLAVES    AND    SLAVERY  —  Cont'd. 

Recovery  of  price  of  slaves,  Thirteenth 
Amendment  does  not  prohibit,  9-3/7 

Removal  of  disability  of  negroes  as  wit- 
nesses, 9-383 

Repair  of  public  highways,  statute  re- 
quiring labor  for,  constitutional,  9-380 

Return  of  escaped  slaves,  cases  to  which 
provision  applies,  9-190 

Return  of  escaped  slaves,  constitutionality 
of  statute  providing  for,  9-189 

Runaway  slave,  state  law  permitting  ar- 
rest and  sale  of,  valid,  9-192 

Separate  railway  accommodations,  statute 
requiring,  does  not  create  involuntary 
servitude,  9-379 

Servitude  which  is  prohibited  by  Thir- 
teenth Amendment,  9-377 

Slavery  and  involuntary  servitude,  defini- 
tion, 9-377 

Slaves  included  in  apportionment  of  repre- 
sentatives and  direct  taxes,  8-305 

Slave  taken  by  master  into  free  state,  re- 
caption of,  not  allowed,  9-190 

State  cannot  legislate  as  to  emancipation 
of  escaped  slaves,  9-190 

State  law  permitting  arrest  and  sale  of 
runaway  slave  valid,  9-192 

State  regulation  of,  8-521,  522 

States,  importation  and  migration  clause 
not  applicable  to,  8-689 

State  statute  prohibiting  harboring  slave 
constitutional,  9-191 

Suppression  of  slave  trade,  8-036 

Territorial  possessions,  reclamation  of 
slaves  from,  prior  to  organization  of. 
9-191 

Thirteenth  Amendment  does  not  affect 
right  of  state  to  regulate  entry  of  alien 
negroes,  9-378 

Thirteenth  Amendment,  effect  of,  9-376 

Thirteenth  Amendment,  purpose  of,  9-376 

Title  of  ownership  in  slaves,  constitutional 
provision  as  to,  9-189 

Unorganized  territorial  possessions,  recla- 
mation of  slaves  from,  9-191 

Vagrants,  statute  providing  for  hiring  out, 
a  violation  of  Thirteenth  Amendment. 
9-379 

Witnesses,  amendment  removes  disability 
of  negroes  as,  9-383 

Working  out  fines  on  city  streets,  ordi- 
nance providing  for,  constitutional.  &- 
380 

SLEEPING-CAR  COMPANIES: 

Privilege  tax  on,  by  state,  see  Commerce. 
State   taxation   of,    as   tax   on    interstate 
commerce,  see  Commerce. 

SMOKE: 

Ordinance  prohibiting  emission  of,  as  nui- 
sance constitutional,  9-304 

SOLDIERS'  HOME: 

Intoxicating  liquors,  statute  regulating 
sale  or  gift  of,  in  vicinity  of  Soldiers' 
Home  constitutional,  9-406 

Jurisdiction  of  federal  government  over 
National  Soldiers'  Home,  8-670 

Land  purchased  by  corporation  for,  juris- 
diction of  federal  government  over.  8- 
664 


SOLDIERS'  HOME—  Cont'd. 
National    Soldiers'    Home  not  subject  to 

state  control,  9-229 
Right  of  inmates  to  vote,  8-670 

SOUTH  CAROLINA: 

Validity  of  dispensary  law,  8-434 

SPEAKER: 

Action  of  trespass  against,  for  commission 
for  contempt,  8-329 

SPECIAL  ASSESSMENTS: 

Benefit,  special  assessment  in  excess  of,  8- 
661 

Defective  assessments,  curing  of,  by  stat- 
ute, 8-660 

District  of  Columbia,  assessments  on  prop- 
erty in,  for  national  purposes,  8-660 

District  of  Columbia,  defective  assessments 
in,  cured  by  statute,  8-660 

District  of  Columbia,  limitation  on  powers 
of  Congress  as  to  assessment*  in,  8-660 

District  of  Columbia,  regulation  of  assess- 
ments in,  by  Congress,  8-660 

District  of  Columbia,  special  assessment  in 
excess  of  benefit,  8-661 

Due  process  of  law  clause  as  affecting  pro- 
ceedings for,  see  Due  Process  or  Law. 

Equal  protection  of  laws  as  affecting,  see 
Equal  Protection  of  Law. 

Public  improvements,  assessment  for,  not 
a  contract,  8-857 

8PECIAI1  INTERROGATORIES: 

See  Verdict. 

SPECIAL  PRIVILEGES: 

Privileges  and  immunities  clause  does  not 
relate  to,  9-161 

SPEECH: 

Freedom  of,  see  Freedom  of  Speech  asd 
Press. 

STAMP  TAX: 

See  Taxation. 

Exports,  stamp  tax  on,  see  Exports. 

Imposition   by   state  as  interference  with 

commerce,  see  Commerce. 
On  legal  process  and  papers  not  a  direct 

tax,  8-307 
On  sale  of  stock  certificates  not  a  direct 

tax,  8-307 

STARE  DECISIS: 

Change  of  judicial  construction  as  impair- 
ment of  obligation  of  contract,  8-865 

Rule  of,  as  element  of  obligation  of  con- 
tract, 8-864 

STATE  BANK  NOTES: 

See  Bills  of  Credit. 

STATE  BANKS: 

See  Banks  and  Banking. 

STATE  COUNCIL: 

Decision  on  tie  vote  in  election  of  repre- 
sentative not  valid,  8-298 

STATE  COURTS: 

See  Courts. 

STATE  DEBT: 

Exempt  debt  of  state,  taxation  of,  in  an- 
other state  constitutional,  9-142 
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STATES: 

See  Commerce;  Police  Power. 
Acts  of  individuals  or  corporations,  faith 
and  credit  not  required  to  be  given  to, 
9-142 
Admission  of  new  state: 

Civil  jurisdiction  upon  admission,  9- 
197 

Conditions,  power  of  Congress  to  pre- 
scribe, 9-194 

Consent  of  legislature  of  state  con- 
cerned essential,  9-194 

Constitutional  equality  between  new 
and  old  states,  9-197 

Creation,  Congress  has  no  power  as  to, 
9-193 

Criminal  jurisdiction  upon  admission, 
9-197 

Effect  of,  9-194 

Eminent  domain,  new  state  may  exer- 
cise right  of,  9-199 

Exemption  of  property  of  United 
States  from  taxation,  9-197 

Failure  to  provide  for  pending  cases 
upon  admission,  validity  of,  9-195 

General  civil  and  criminal  jurisdiction 
upon  admission,  9-197 

Improvement  of  navigation,  power  of 
new  state  as  to,  9-198 

Indian  reservations  in  admitted  terri- 
tory, jurisdiction  over,  9-195 

Indians,  vested  fishing  rights  of,  under 
treaty  not  extinguished,  9-195 

Indian  treaties,  effect  of  admission  on, 
9-195 

Indian  treaty,  right  under,  to  hunt  on 
public  lands  abrogated  by  admission, 
9-195 

Jurisdiction  over  Indian  reservations 
in  admitted  territory,  9-195 

Laws  enacted  by  territorial  legislature 
after  admission,  validity  of,  9-196 

Laws  of  United  States  extend  over  new 
state,  9-196 

Libel  suits,  effect  of  admission  upon, 
9-195 

Navigable  waters,  control  of  new  state 
over,  9-198 

Navigation,  power  of  new  state  as  to 
improvement  of,  9-198 

New  state  on  equal  footing  with  old 
states,  9-197 

Pending  causes,  effect  of  failure  of  ad- 
mitting act  to  provide  for,  9-195 

Pending  prosecutions,  effect  of  admis- 
sion upon,  9-195 

Power  of  Congress  as  to,  9-193 

Property  of  United  States,  exemption 
from  taxation,  9-197 

Property  owned  by  territory,  title  to 
passes  to  new  state,  9-198 

Prosecutions  pending,  effect  of  admis- 
sion upon,  9-195 

Public  and  unoccupied  lands  in  ad- 
mitted state,  title  of  United  States 
to,  9-196 

Removal  of  onuses  to  federal  and  state 
courts  upon  admission,  9-194 

Representation  in  Congress,  time  of 
commencement  of,  9-199 

Reserved  jurisdiction  of  Congress  in 
Indian  reservation  in  admitted  terri- 
tory, 9-195 


STATES  —  Cont'd. 

Admission  of  new  state  —  Cont'd. 

Rights  acquired  by  new  state,  9-197 
Rights  remaining  in  national  govern- 
ment, 9-196 
Shore  or  tide  lands,  extent  to  which 

new  state  acquires  title  to,  9-198 
Status    of    proprietorship    of    public 
lands  in  admitted  state  under  state 
sovereignty,  9-196 
Territorial    legislature    in    session    at 
time  of  admission,  validity  of  laws 
passed  by,  9-196 
Tide  lands,  extent  to  which  new  state 

acquires  title  to,  9-198 
Title  to  property  owned  by  territory 

passes  to  new  state,  9-198 
Title  to  shore  or  tide  lands,  extent  to 

which  new  state  acquires,  9-198 
United  States  entitled  to  property  and 
unoccupied  lands  in  admitted  terri- 
tory, 9-196 
Vested  fishing  rights  of  Indians  under 
treaty  not  extinguished  by  admission, 
fr-195 
Agencies 'of  states,  privileges  and  immuni- 
ties clause  of  Fourteenth  Amendment  not 
applicable  to  acts  of,  9-393 
Agreements  between,  consent  of  Congress  to, 

8-899 
Agreements  between  states  as  to  boundary 

line,  validity  of,  8-906 
Agreements  between  states,  what  are,  8-905 
Agreements  entered  into  before  adoption  of 

constitution    alid,  8-906 
Agreements,  grant  of  franchise  to  corpora- 
tion by  two  states  not  within  prohibition 
against,  8-906 
Alienation  of   state   sovereignty,    cases   in 

which  possible,  9-357 
Appointment  of  electors,  discretion  of  state 

as  to,  9-5 
Arms,  constitutional  provision  as  to  right 
to  keep  and  bear,  not  applicable  to  states, 
9-247 
Army,  states  cannot  provide  rules  for  regu- 
lation of,  8-649 
As  separate  sovereignties,  8-287 
Authority  to  enroll  militia,  8-900 
Autonomy  of,  8-288 

Bankruptcy  laws,  power  of  states  to  enact 
in   absence  of   congressional    action,    8- 
592 
Bills  of  credit,  prohibition  against  issuance 

of  by  states,  8-271 
Binding  effect  of  union  formed  by  constitu- 
tion, 8-276 
Boundary  between  national  and  state  sover- 
eignty, 8-287 
Boundary  lines,  power  of  states  to  enter 

into  agreements  as  to,  8-906 
Boundary  line,  validity  of  agreement  be- 
tween states  as  to,  8-906 
Bounties  to  drafted  or  recruited  men,  8- 

647 
Bridge  over  boundary  waters,  grant  by  two 
states  of  franchise  for  erection   of,  not 
within  prohibition,  8-907 
Citizens    and    states    distimrnfshed    in    de- 
termining jurisdiction  of  federal  courts, 
9-103 
Citizens  cannot  sue  state  in  Circuit  Court 
of  United  States,  8-769 
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STATES  —  Cont'd. 
Citizenship,  choice  of  state  as  affecting,  9- 

388 

Citizenship  of,  distinguished  from  citizen- 
ship of  United  States,  9-387 

Citizens,  states  are  not,  9-106 

Coinage  of  money  by,  prohibited,  8-714 

Common  property  of  states,  privileges  and 
immunities  clause  as  affecting  state  regu- 
lation of,  see  Citizens. 

Compact  between,  consent  of  Congress  to, 
8-899 

Compact  between,  effect  of,  8-476 

Compacts  between  states,  what  are,  8-905 

Concealed  weapons,  state  statute  prohibit- 
ing carrying  of,  not  infringement  of  con- 
stitutional provision,  9-248 

Confederate  States  of  America,  agreement 
between  invalid,  8-713 

Conflicting  claims  to  office  of  government, 
determination  of,  by  legislature  not  a  de- 
nial of  republican  form  of  government, 
9-215 

Congress,  discretion  in  choice  of  means  may 
be  exercised  by,  in  protecting  republican 
form  of  government,  9-206 

Congress  has  power  to  protect  republican 
form  of  government  in,  9-216 

Congress  may  determine  which  is  estab- 
lished government,  9-216 

Consent  by  constitutional  convention  to 
federal  jurisdiction  over  property  pur- 
chased, 8-666 

Consent  of  Congress  to  agreements  and  com- 
pacts between,  8-899 

Consent  to  purchase  of  land  by  federal 
government,  8-665 

Constitutional  emiality  between  old  states 
and  states  newly  admitted,  9-197 

Construction  of  state  court  as  guide  to  con- 
struction of  constitution,  8-271 

Construction  of  statute  of  another  state, 
extent  to  which  faith  and  credit  to  be 
given  to,  9-142 

Controversies  between  may  be  settled  by 
agreement,  8-905 

Copyrights  and  patents,  power  of  state  as 
to  regulations  affecting,  see  Copyrights 
and  Patents. 

Copyrights  and  patents,  state  has  no  power 
as  to,  8-620 

Corporation  franchise  granted  by  two  states 
not  within  prohibition  against  agreement, 
8-906 

Corporations  organized  under  laws  of  Con- 
gress, power  of  state  to  control,  9-230 

Counterfeiting  foreign  notes,  power  of  state 
to  punish,  8-636 

Counterfeiting  securities  and  current  coin 
of  United  htates,  concurrent  power  of 
state  to  punish,  8-608  . 

Courts  of  Indian  nations,  effect  to  be  given 
by  states  to  proceedings  of,  9-143 

Courts  of  states  subject  to  state  regulation, 
9-360 

Creation  of  new  state,  Congress  has  no 
power  as  to,  9-193 

Credit  to  be  given  to  public  acts  and  records 
of  other  states,  9-142 

Definition  of,  9-214 

Definition  of,  in  determining  qualifications 
of  representative,  8-300 


STATES  —  Cont'd. 

Delegation  by  Congress  to  states  of  au- 
thority to  make  regulation  for  public 
lands,  9-204 

Delegation  of  power  to,  by  Congress  to 
make  regulations  respecting  mining 
claims,  8-264 

Delegation  to  legislature  of  control  of 
boundaries  of  municipal  corporations  in, 
inconsistent  with  republican  form  of  gov- 
ernment, 9-215 

Delegation  to  President  of  duty  of  preserv- 
ing republican  form  of  government  in, 
9-216 

Departments,  privileges  and  immunities 
clause  of  Fourteenth  Amendment  applies 
to  acts  of«  9-394 

Discretion  of  Congress  in  choice  of  means 
to  protect  republican  form  of  govern- 
ment, 9-205 

Dispensary,  federal  taxation  on,  8-353 

Disposition  of  public  lands,  when  state 
regulations  attach,  9-205 

District  of  Columbia,  acquisition  of  land  in 
adjoining  state  for  municipal  purpose  of, 
8r661 

Division  of  power  between  states  and  Con- 
gress, 8-387 

Due  process  of  law  clause  not  limitation  on, 
9-289 

Due  process  of  law  provision  applicable  to 
states,  9-422 

Effect  of  union  on  individual  status,  8- 
275 

Eighth  Amendment  not  applicable  to,  9- 

Election  of  senator  by  state  while  in  insur- 
rection, 8-312 

Eminent-domain  clause,  concurrent  action 
of  state  not  necessary  to  exercise  of  power 
under,  by  federal  government,  9-307 

Eminent  domain,  exercise  by  Congress  of 
right  of  in  state,  8-376 

Eminent  domain,  exercise  of  power  by 
newly  admitted  state,  9-199 

Eminent  domain,  power  of  state  to  exercise 
right  of,  in  public  lands,  9-206 

Enumeration  of  rights  in  Constitution,  pro- 
vision of  Ninth  Amendment  as  to,  not 
applicable  to  states,  9-355 

Equal  protection  of  laws*  constitutional 
provision  as  to,  applies  to  states,  9-544 

Equal  protection  of  laws,  state  action  as 
affecting,  see  Equal  Pbgtectkhs  of  Law. 

Erection  of  bridge  over  boundary  waters 
not  a  compact  within  prohibition,  8- 
907 

Established  government  in  state,  power  of 
Congress  to  determine  as  to*  9-216 

Excise  tax  on  commercial  business  carried 
on  by,  8-353 

Exclusion  from  powers  conferred  on  na- 
tional government,  8-287 

Executed  and  executory  contracts  of,  dis- 
tinguished, 8-764 

Executory  contracts,  nature  of,  8-764 

Exports,  taxation  of,  by  states,  see  Tax- 
ation. 

Extradition  agreement  with  foreiga  country 
unconstitutional,   8-907 

Extradition  of  fugitive,  right  of  state  to 
demand  absolute,  9-187 
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STATES  —  Cont'd. 

Faith  and  credit  clause  not  applicable  to 
contract  not  controlled  by  law  of  another 
state,  9-142 

Federal  government  may  condemn  property 
of,  9-308 

Federal  jurisdiction  of  controversies  re- 
specting boundaries,  8-270 

Federal  property,  state  cannot  tax,  8*671 

Fees  for  harbor  masters  and  wardens,  power 
of  state  to  impose,  8-903 

Franchise  granted  by  not  taxable,  8-854 

Franchises,  condemnation  of,  compensation 
clause  applies  to,  9-308 

Governor,  power  to  represent  state  in  suits, 
fr-121 

Grant  of  franchise  to  corporation  by  two 
states  not  .an  agreement  within  prohibi- 
tion of  constitution,  8-906 

Guarantee  to,  of  republican  form  of  govern- 
ment, 9-214 

Half  pilotage,  power  of  state  to  charge,  8- 
904 

Impairment  of  obligation  of  contracts  of, 
prohibited,  see  Impairment  of  Obliga- 
tion of  Contracts. 

Impairment  of  obligation  of  contracts,  pro- 
hibition against,  as  limitation  on  power 
of  states,  8-750 

Impairment  of  obligation  of  contracts,  pro- 
hibition against,  as  limitation  upon  tax- 
ing power  of  state,  8-857 

Impairment  of  obligation  of  contracts,  pro- 
visions of  state  constitution  as  to,  8-750, 
751 

Importation  and  migration  clause  regard- 
ing slavery  not  applicable  to  states,  8- 
689 

Imports,  taxation  of,  by  state,  see  Tax- 
ation. 

Improvements  to  navigation,  power  of  state 
to  charge  duties  for,  8-908 

Indian  nations,  effect  to  "be  given  by  states 
to  proceedings  of  courts  of,  9-143 

Indians  committing  offenses  outside  reserva- 
tion subject  to  jurisdiction  of  state,  8- 
578 

Indians  dwelling  within  limits  of,  jurisdic- 
tion of,  8-577 

Indictment  clause  not  applicable  to  states, 
9-256 

Insolvent  laws,  powers  of  as  to,  8-591 

Interference  with  interstate  commerce,  see 
Commerce. 

Internal  commerce  subject  to  exclusive  con- 
trol of,  8-399 

International  law,  power  to  punish  offense 
against,  8-636 

Interstate  commerce,  powers  as  to  taxation 
of,  see  Commerce. 

Interstate  commerce,  regulation  of,  limited 
by  sovereignty  of  states,  8-497 

Interstate  extradition,  power  of  state  to 
legislate  in  aid  of,  9-186 

Interstate  extradition,  power  of  state  to 
provide  for  arrest  before  demand,  9- 
186 

Interstate  extradition,  state  legislation  to 
supply  omission  or  in  aid  of  Act  of  Con- 
gress valid,  9-186 

Jeopardy  clause  not  a  limitation  on  power 
of  states,  9-265 


STATES  —  Cont'd. 

Joint  authority  of  states  and  Congress  in 
judging  of  election  of  representatives,  8- 
329  • 

Judicial  proceedings,  faith1  and  credit  to  be     • 
given  to,  9-143 

Jurisdiction  over  property  purchased  of 
territory  by  federal  government  before 
admission  as  state,  8-666 

Jury  trial  in  suits  at  common  law,  con- 
stitutional provision  as  to,  not  applicable 
to  state  courts,  9-336 

Legal  tender,  powers  as  to,  8-723 

Legislation  in  aid  of  election,  8-318 

Levying  war  against  particular  state  not 
treason,  9-136 

Local  subjects  regulated  by,  8-396 

Maritime  law,  power  of  state  to  legislate 
over,  9-95 

Militiamen,  power  to  provide  for  trial  of, 
by  state  court-martial,  8-653 

Militia,  powers  as  to,  8-654,  655 

National  banks,  state  regulation  of,  see 
National  Banks. 

National  license  not  a  permit  to  do  business 
within,  8-358 

National  police  duty  in  state  not  required 
by  guarantee  of  republican  form  of  gov- 
ernment, 9-216 

National  Soldiers'  H"ome,  state  has  no 
jurisdiction  over,  8-670;  9-229 

Naturalization  of  inhabitants  of  territory 
admitted  as,  8-582 

Naturalization,  powers  as  to,  8-581 

Navigable  rivers,  police  power  of  states 
over  in  absence  of  congressional  regula- 
tion, 8-414 

Navigable  waters,  control  of  newly  ad- 
mitted state  over,  9-198 

Navigable  waters,  shores  of,  and  soils 
under,  state  control  over,  9-360 

Navigable  waters,  title  of  state  to,  8-375 

Navigable  waters,  title  to,  of  states  ad- 
mitted after  Constitution,  8-376 

Navigation  within  limits  of,  power  of  Con- 
gress to  regulate,  8-411 

Newly  admitted  state,  representation  in 
Congress  of,  9-199 

Newly  admitted  states,  rights  acquired  by, 
9-197 

Ninth  Amendment,  provision  of,  as  to  effect 
of  enumeration  of  rights,  not  applicable 
to  states,  9-355 

Nonenumerated  powers  reserved  to,  8-281 

Offense  against  international  law,  power  of 
states  to  punish,  8-636 

Oyster  business,  power  of  state  to  tax  ves- 
sels engaged  in,  8-904 

Pardon  by  President  does  not  remove  dis- 
abilities imposed  by  state  law,  9-26 

Passenger  tax,  uniformity  clause  as  affect- 
ing, 8-361 

Pilotage  law,  uniformity  clause  as  affect- 
ing, 8-361 

Police  duty,  exercise  of  by  nation  not  re- 
quired to  preserve  republican  form  of 
government,  9-216 

Police  power  cannot  be  divested  by,  8-759 

Police  power  of,  see  Police  Power. 

Power  of  states  to  enter  into  agreements 
limited  by  requirement  for  consent  of 
Congress,  '$-906 
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STATES  —  ConVd. 

Power  of  state  to  control  rights  of  prop- 
erty, 9-360 

Powers,  general  reservation  of,  9-366 

Powers  granted  to,  cannot  be  invaded  by 
congressional  enactment,  9-357 

Powers  not  granted  to  federal  government, 
reserved  to,  8-289 

Powers  of,  as  affected  by  power  of  federal 
government,  8-288 

Powers  of,  in  ratification  of  Constitution, 
8-274 

Powers  of,  to  levy  duties  for  support  of  in- 
spection laws,  8-262 

Power  to  district  a  state,  8-318 

Power  to  regulate  domestic  affairs  not 
limited  by  prohibition  against  preference 
of  ports,  8-706 

President,  Congress  may  delegate  to,  duty 
of  preserving  republican  form  of  govern- 
ment, 9-216 

Privileges  and  immunities  clause  aa  affect- 
ing regulation  of  use  of  common  prop- 
erty of  state,  see  Citizen. 

Privileges  and  immunities  clause  aa  affect- 
ing rights  of  citizens  of,  see  Citizens. 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment  as  affecting,  see  Citi- 
zens. 

Privileges  and  immunities  of  citizens  of 
several  states,  see  Citizens. 

Proceedings  of  United  States  courts,  effect 
to  be  given  to,  9-143 

Process  of,  not  taxable,  8-354 

Property  of,  subject  to  condemnation  by 
federal  government,  9-308 

Property  rights,  control  of  states  over,  9- 
360 

Provisional  government,  state  reorganized 
under,  cannot  sue  as  state,  9-121 

Public  acts  of  other  states,  faith  and  credit 
to  be  given  to,  9-142 

Public  land,  control  of  states  over,  9-205 

Public  lands  and  grants,  state  legislation 
affecting,  9-205 

Public  lands,  delegation  to  states  of  au- 
thority to  make  regulations  for,  9-204 

Public  lands,  state  cannot  tax,  9-205 

Public  lands,  when  state  laws  regulating 
disposition  of,  attach,  9-205 

Public  property,  buildings,  and  grounds, 
jurisdiction  of  state  over  property  ceded 
to  federal  government  for,  see  Public 
Property,  Buildings,  and  Grounds. 

Qualifications  of  representatives  cannot  be 
added  to  bv,  8-302 

Qualifications  of  senators  cannot  be  added 
to  by,  8-314 

Quarantine  fees,  power  of  state  to  exact,  8- 
904 

Ratification  of  Constitution  by,  9-240 

Ratification  of  Constitution  by  state  gov- 
ernment not  essential,  8-274 

Reconstruction,  election  of  senator  during 
and  after,  8-312 

Records  of  other  states,  faith  and  credit  to 
be  given  to,  9-142 

Religious  liberty,  provision  of  Constitution 
as  to,  not  a  limitation  on  states,  9-241 

Removal  of  causes  from  state  courts,  8-289 

Representation  in  Congress  of  newly  ad- 
mitted state,  9-199 


STATES  —  Cont'd. 
Republican  form  of  government,   Congress 
may  delegate  to  President  duty  of  pre- 
serving, 9-216 
Republican  form  of  government,  discretion 
of  Congress  to  choose  means  of  protect- 
ing, 9-205 
Republican  form  of  government,  guarantee 
of,  does  not  require  national  police  duty 
in  state,  9-216 
Republican  form  of  government,  power  of 

Congress  to  protect,  9-215 
Reservation  of  power  to  serve  state  process 

on  federal  property,  8-667 
Reserved  powers  of,  9-356 
Respective  functions  of  state  and  national 

governments,  8-288 
Right  of  assembly  and  petition,   constitu- 
tional provision  as  to,  not  a  limitation 
on  states,  9-246 
Rights  of  property,  power  of  state  to  con- 
trol, 9-360 
Right  to  reimbursement  for  direct  tax,  8- 

305 
Sea  coast,  territorial  limits  of,  state  juris- 
diction over,  9-87 
Searches  and   seizures,  constitutional  pro- 
vision as  to,  not  applicable  to  states,  9- 
249 
Secession  from  Union,  right  of,  denied,  8- 

277 
Shore  in  newly  admitted  state,  title  to,  9- 

198 
Shores  and  soils  under  navigable  waters, 

state  control  over,  9-360 
Sovereignty  of,  8-288 
Sovereignty    of     federal    government,    8- 

282 
Sovereignty  of  states  as  affected  by  grant 

of  powers  in  Constitution,  9-357 
Suffrage,  control  of  states  over  right  of,  see 

Suffrage,  Right  of. 
Suffrage,  prohibition  of  Fifteenth   Amend- 
ment against  denial  of  right  of,  applies 
to  states,  9-636 
Suffrage,  state  control  of,  9-625 
Suits  by  and  against : 

Admiralty  suits  against  state,  9-363 
Breach   of   contract,   suit   to    restrain 

acts  constituting,  9-365 
Citizens  of  same  state,  suits  by,  against 

state,  9-363 
Commencement   of  suit  against  state, 

what  constitutes,  9-365 
Constitutionality    of    statute,    suit  to 

contest,  9-367 
Contracts  of  states,  suits  on,  9-364 
Copyright,   injunction   to   restrain   in- 
fringement of,  9^373 
Corporation  commissioners,  injunction 
to  restrain  enforcement  of  unlawful 
order  by,  9-371 
Corporation   in   which   state   is  stock- 
holder, jurisdiction  of  suit  against, 
fr-363 
Corporation  in  which  state  sole  stock- 
bolder,  suits  against,  9-364 
Corporations,    injunctions   to    restrain 
officer  from  preventing  doing  business 
in  state,  9-373 
Counties,     suits     apainst,     not     suits 
against  states   9-363 
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STATES  —  Cont'd. 
Suits  by  and  against  —  Cont'd. 

Educational  fund,  injunction  against 
officer  to  restrain  diversion  of,  9-374 

Enforcement  of  statutory  remedy,  suit 
to  compel,  9-365 

Enforcement  of  unconstitutional  stat- 
ute, injunction  against  officer  to  re- 
strain, 9-370 

Execution  of  tax  law  by  equalization 
board,  injunction  to  restrain,  9-371 

Governor  of  state  sued  officially,  9-367 

Illegal  tax  valuation,  injunction  to  re- 
strain officer  from  certifying,  9-371 

Impairment  of  contract,  injunction  to 
restrain  officers  from,  9-372 

Infringement  of  copyright,  injunction 
to  restrain  officers  from,  9-373 

Injunction  against  state  officer  to  re- 
strain enforcement  of  unconstitu- 
tional statute,  9-370 

Injunction  to  restrain  corporation  com- 
missioners from  enforcing  unlawful 
order,  9-371 

Injunction  to  restrain  equalization 
board  from  executing  tax  law,  9-371 

Injunction  to  restrain  location  of  lands 
claimed,  9-373 

Injunction  to  restrain  officer  from  cer- 
tifying alleged  illegal  tax  valuation, 
9-371 

Injunction  to  restrain  officer  from  im- 
pairment of  contract,  9-372 

Injunction  to  restrain  officer  from  in- 
fringement of  copyright,  9-373 

Injunction  *o  restrain  officer  from  pre- 
venting corporation  doing  business 
in  state,  9-373 

Injunction  to  restrain  railroad  com* 
missioners  from  enforcing  unreason- 
able rates,  9-372 

Intervention,  right  of  state  as  to,  fr- 
374 

Lien  on  stock  held  by  state,  suit  to  es- 
tablish, 9-364 

Location  of  lands  claimed,  injunction 
to  restrain  officers  from,  9-373 

Money  in  state  treasury,  suit  on  de- 
mand for,  9-365 

Money  unlawfully  taken  by  officer,  suit 
to  recover,  9-368 

Mortgage  on  property  held  by  state, 
suit  to  foreclose,  9-369 

Municipal  corporations,  suits  against, 
not  suits  against  state,  9-363 

Nominal  or  real  party,  state  as,  9-365 

Officer  of  state,  suit  to  control  per- 
formance of  duty  by,  9-367 

Possession  of  land,  suit  to  recover,  9- 
369 

Railroad  commissioners,  injunction  to 
restrain  enforcement  of  unreason- 
able rates  by,  9-372 

Remedv  given  by  statute,  suit  to  com- 
pel enforcement  of,  9-365 

State  and  foreign  state,  suits  between, 
9-363 

State  officers,  suits  against  as  suits 
against  state,  9-366 

Suits  between  states,  9-363 

Taxes  paid  upon  alleged  illegal  levy, 
suit  to  recover,  9-368 


STATES  —  Cont'd. 

Suits  by  and  against  —  Cont'd. 

Tax-receivable  coupons,  suit  compelling 

acceptance  of,  by  officer,  9-368 
Tax  sale  in  which  state  purchaser,  suit 

against  officer  to  set  aside,  9-369 
Unreasonable  rates,   injunction  to  re- 
strain  enforcement  of,  by   railroad 
commissioners,  9-372 
Waiver   by   state   of    immunity-  from 
suit,  9-374 

Surrender  of  fugitives,  duty  of  state  as  to, 
9-187 

Surrender  of  fugitive  to  foreign  country  not 
within  power  of  state,  8-907 

Taking  of  property  without  just  compensa- 
tion, provision  as  to,  not  applicable  to 
states,  9-306 

Taxation,  concurrent  power  of  state  and 
national  governments,  8-352 

Taxation  of  public  lands  by  states  not  al- 
lowed, 9-205 

Taxation  of  state  debt  by  another  state  not 
in  violation  of  faith  and  credit  clause,  9- 
142 

Taxation,  public  lands,  state  cannot  tax, 
9-205 

Tax  certificate  issued  by  not  taxable,  8-354 

Tax  on  capital  of  resident  used  in  export- 
ing property,  8-706 

Tenth  Amendment  not  a  new  grant  of 
power  to  states,  9-356 

Territorial  courts,  effect  to  be  given  by 
states  to  proceedings  of,  9-143 

Territory  admitted  as  state,  rights  acquired 
by,  9-197 

Tide  lands  in  newly  admitted  state,  title 
to,  9-198 

Title  of  newly  admitted  state  to  property 
owned  by  territory,  9-198 

Tonnage,  imposition  of,  by  state  unconstitu- 
tional, see  Taxation. 

Transfer  of  causes  by  territory  on  admis- 
sion as  state,  8-295 

Treaties,  binding  effect  of,  on  states,  see 
Treaties. 

Treaties  by,  not  allowed,  8-713 

Treaties,  powers  of  states  as  to,  see 
Treaties. 

Uniformity  of  taxation,  8-358 

Uniformity  of  taxation,  requirement  not  in- 
fringed by  different  operation  in  different 
states,  8-359 

View  that  process  of  is  taxable,  8-355 

STATE  WARRANTS: 

See  Warrants. 

STATIONS  AND  DEPOTS: 

See  Commerce. 
1    Crossings,    statute    requiring    erection    of 
depots  at,  constitutional,  9-477 

Depots  at  crossings,  statute  requiring  erec- 
tion of,  constitutional,  9-477 

Depots  at  incorporated  villages,  statute  re- 
quiring establishment  of,  constitutional, 
fr-477 

Power  of  railroad  commission  to  change  lo- 
cation of,  8-822 
STATUTES: 

See  Ex  Post  Facto  Law;  Resolutions. 

Admission  of  new  state,  extent  to  which 
federal  statute  applies  after,  9-106 
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STATUTES  —  Cont'd. 
Approval  and  return  of  by  President,  as- 
certainment as  to,  8-342 
Assent  of  President  to  enactment  not  essen- 
tial, 8-339 
Attestation  of  bills  enacted,  8-330 
Authentication  of,  by  officers  of  Congress, 

8-342 
Bankruptcy  Acts,   requirement  as  to  uni- 
formity, 8-588 
Bills  for  raising  revenue,  powers  of  House 

of  Representatives,  8-337 
Confederate  statutes: 

Appropriation  of  balance  in  hands  of 
United    States    postmaster,    statute 
providing  for,  invalid,  9-235 
Confederate  courts,    statute  establish- 
ing, of  no  effect,  9-235 
Invalidity  of,  9-235 
Sequestration    of    property    of    alien 
enemy,  statute  providing  for,  void, 
9-183 
Constitutionality,   limitation  on  power  of 

court  to  determine,  9-61 
Constitutionality   of   statute,    presumption 

of,  9-62 
Constitutionality,   power  of  courts  to  de- 
termine, 9-61 
Construction  of,  duty  of  courts  as  to,  9-4(1 
Contract,  obligation,  impairment  of,  by  stat- 
ute, see  Impairment  of  Obligation  of 
Contracts. 
Contracts,  statutes  as,  8-771 
Copyrights  and  patents,  statute  as  source 

of,  8-618 
"  Corrupt    Practices    Act "    imposing    ad- 
ditional qualifications  on  representatives 
unconstitutional,  8-?02 
Currency,  statute  providing  for,  not  a  bill 

for  raising  revenue,  8-338 
Date  not   added  to   signature   of    bill  by 

President,  8-341 
District  of  Columbia,  adoption  of  state  stat- 
ute in,  8-657 
Effect  of  Act  of  Congress  regulating  elec- 
tions, 8-324 
Effect  of  failure  of  President  to  sign  bill 

within  requisite  time,  8-339 
Election  laws  passed  by  territorial  legisla- 
ture illegally  elected  invalid,  8-317 
Evidence  of  passage  of,  8-330 
Expediency  of,  Congress  cannot  determine, 

9-63 
Ex  post  facto  law,  repeal  of  existing  stat- 
ute as,  see  Ex  Post  Facto  Law. 
Failure  of  President  to  sign  in  requisite 

time,  8-339 
Federal  statutes: 

Abrogation    of   treaty   by    subsequent 

statute,  9-224 
Acts  of  Congress,  supremacy  of,  over 

state  laws,  9-220 
Bankruptcy  Act  of  1898,  effect  of  pro- 
vision securing  immunity  to  witness, 
9-283 
Binding  effect  of  constitutional  federal 

laws  on  citizens  of  state,  9-222 
Concurrent  ripht  of  legislation  in 
states  as  affecting  supremacy  of 
federal  statute,  9-221 
Condemnation  proceedings,  effect  of 
provision  in  statute  limiting  appro- 
priation for,  9-320 


STATUTES  —  Cont'd. 
Federal  statutes  —  Cont'd. 

Condemnation  proceedings,  effect  of 
violation  of  statute  to  provide  for 
compensation,  9-320 

Conflict  between  state  and  federal  stat- 
utes, 9-222 

Conflict  between  treaty  and  statute, 
duty  of  courts  to  reconcile,  9-224 

Conflict  of  federal  statute  with  public 
law,  effect  of,  9-220 

Conflict  with  provision  of  subsequent 
treaty,  effect  of,  9-224 

Controlling  effect  of  federal  statutes 
providing  for  immunity  from  prose- 
cution for  testifying,  9-222 

Criminal  statute  applying  to  Indian 
eountry  supersedes  prior  treaty,  9- 
225 

Eminent-domain       clause,       statutory  ' 
designation  of  locality  not  a  taking 
within  meaning  of,  9-311 

Immunity  from  prosecution  for  testify- 
ing, controlling  effect  of  federal  stat- 
ute providing  for,  9-222 

Immunity  of  witness,  effect  of  statute 
providing  for,  9-282 

Inconsistency  between  state  and  federal 
statutes,  effect  of,  9-222 

Inconsistency  between  treaty  and  stat- 
ute, effect  of,  9-223 

International  comity,  statute  as  affect- 
ing, 9-223 

Interstate  Commerce  Commission  Act, 
effect  of  provision  securing  immunity 
to  witness,  9-283 

Nullity  between  state  and  federal  stat- 
utes, 9-222 

Paramount  effect  of  federal  statutes 
over  state  laws,  9-221 

Political  rights  under  treaties,  power 
of  Congress  as  to,  9-223 

Prior  treaty  repealed  by  subsequent 
constitutional  statute,  9-224 

Public  law,  effect  of  federal  statute 
conflicting  with,  9-220 

Quarantine  regulations  of  state,  federal 
statute  as  affecting  validity  of,  9- 
222 

Repeal  of,  by  later  treaty,  9-223 

Repeal  of  prior  treaty  by  subsequent 
constitutional  statute,  9-224 

Repugnancy  between  state  and  federal 
statutes,  9-222 

Rule  of  decision,  treaty  as,  9-223 

State  and  federal  statutes,  repugnancy 
between,  9-222 

State  laws,  Acts  of  Congress  supreme 
over,  9-221 

State  laws  subordinate  to,  9-220 

State  quarantine  regulations,  federal 
statutes  as  affecting  validity  of,  9- 
222 

Supremacy  over  state  statutes,  9-221 

Treaties  subsequently  made  as  affect- 
ing, 9-223 

Treaty  and  statute,  courts  must  recon- 
cile conflict  between,  9-224 

Treaty  as  statute,  9-223 

Treaty,  later  statute  supersedes,  9-223 

Treaty  provisions  applying  to  Indian 
country    superseded    by    subsequent 
criminal  statute,  9-225 
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STATUTES  —  Cont9  &. 
Federal  statutes  —  Cont'd. 

Treaty    provisions    as    abrogating,    9- 

224 
Treaty  rights,  statute  eannot  interfere 

with,  9-223 
Treaty  supersedes  prior  statute,  9-223 
Treaty,    violation    of,    by    statute    in 
matter  of  international  concern,  9- 
224 
Violation  of  treaty  by  statute,  courts 
cannot  control,  9-224 
Federal    statutes   control   within    constitu- 
tional limits,  8-283 
Impairment  of  obligation   by  statute,   see 

IMPAIRMENT     OF     OBLIGATION      OF     CON- 
TRACTS. 

Incidental    taxation    does    not    constitute 

statute  a  bill  for  raising  revenue,  8-337, 

338 
Jurisdiction  of  foreign  courts  as  dependent 

on,  9-76 
Laws    impairing    obligation    of    contracts, 

what  are,  see  Impairment  of  Obligation 

of  Contracts. 
Laws    reeognizing    rights    or    obligations 

under  express  contracts  distinguished,  8- 

771 
Legislative  exposition  of  doubtful  statute, 

effect  given  to,  8-771 
Limitation  on  power  of  courts  to  determine 

constitutionality  of,  9-62 
Mandatory  or  directory  effect  of  provisions 

as  to  making  election  returns  in  specified 

time,  8-318 
Mandatory  or  directory  effect  of  provisions 

as  to  time  and  place  of  holding  elections, 

8-317 
"  Necessary    and    proper "    statutes,    what 

are,  8-675,  676 
Ordinance  of  secession  null,  8-277 
Partial  invalidity  and  effect  of,  8-862 
Passage  of  bill  over  President's  veto,  8-286 

339 
Postage,  statute  increasing  rate  of  not  a 

bill  for  raising  revenue,  8-338 
Posting   in    conspicuous    places,    power   of 

Congress  to  require,  8-407 
Power  granted  Congress  to  enact,  to  put 

into  effect  constitutional  powers,  liberally 

construed,  8-257 
Power  of  Congress  to  enact,  8-675 
Power   of   Congress  to    pass    retrospective 

statute,  8-296 
Preamble  not  source  of  authority  to  enact, 

8-280  . 

President's  assent  to,  how  far  necessar^  8- 

286 
Presumption   of   constitutionality  of  stat- 
ute, ^349 ;  9-62 
Presumption  of  validity  of  revenue  acts,  8- 

349 
Prospective  operation  presumed,  8-862 
Retrospective  statutes  affecting  obligation 

of  contracts,  see  Impairment  of  Obliga- 
tion of  Contracts. 
Retrospective  statutes,   power  to  pass,  8- 

862 
Retrospective  statutes  protecting  patent,  8- 

620 
Sanction  of  Congress  cannot  validate  uncon- 
stitutional statutes,  8-863 
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STATUTES  -—  Cont'd. 
Signature  of,  after  adjournment.  6-341 
Signature  of  bills  by  President,  8-341 
Special  statute  in  aid  of  inventor,  6-620 
State  statutes: 

Acts  of  state  government  in  aid  of  in- 
surrection invalid,  9-235 
Administration   of  statute  as  affected 

by  requirement  for  equal  protection, 

see  Equal  Protection  of  Law. 
Admiralty     jurisdiction,     validity     of 

state  statute  affecting.  9-95,  96 
Amendment  of  state  statute  operating 

as  ew  post  facto  law,  see  Ex  Post 

Facto  Law. 
Anti -trust  laws,  validity  of,  9-460,  461, 

462 
Arrest    and    sale    of    runaway    slaves, 

statute  permitting,  valid,  9-192 
Bankruptcy  laws,  .powers  of  states  as 

to,  8-591 
Confederate  States,  statutes  of  not  in 

aid  of  secession,  valid,  9-236 
Congressional     legislation    superseding 

repugnant  state  statutes,  8-394 
Constitutionality  of,  when  invoked,  9- 

423 
Constitution  of  the  United  States,  su- 
premacy over,  9-219 
Construction  of,  9-423 
Construction  of,  due  process  clause  as 

affecting,  9-423 
Construction    of    stntute    of    another 

state,    faith    and    credit    clause    as 

affecting,  9-142 
Copyright  of  state  statute  and  judicial 

decisions,  power  of  state  to  regulate, 

8-630 
Due  process  of  law  clause  as  affecting 

constitutionality  of,  see  Due  Process 

of  Law. 
Enforcement  in  federal  courts  of  sub- 
stantial rights  given  by,  9-114 
Equal   protection   of  laws,  application 

of,  to  state  statute,  see  Equal  Pro- 
tection of  Law. 
Equity  jurisdiction  not  subject  to  con- 
trol of,  9-82 
Ex  post  facto  nature  of,  construction 

of   state   court   followed   by   federal 

eourt,  8-730 
Faith  and  credit  clause,  application  of, 

to    statutes     of    other     states,     see 

Faith  and  Credit. 
Federal      courts      cannot      determine 

validity  of,  under  state  constitutions,- 

9-63 
Federal  courts  may  enforce  substantial 

rights  given  by,  9-114 
Federal     jurisdiction,     state     statutes 

cannot  abridge  or  impair,  9-114 
Fraudulent   conveyances,   operation   of 

state  statute  as  to,  in  federal  courts, 

9-114 
Injunction  to  restrain  enforcement  of 

unconstitutional     statute    by    state 

officer,  9-370 
Insolvent    laws    of    states,    effect    of 

federal  bankruptcy  statute  on,  8-692, 

593,  594,  595 
Insurrection,  acts  of  state  governments 

during,  validity  of,  9-235* 
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STATUTES  —  Cont'd. 
State  statutes  —  Cont'd. 

Jurisdiction  of  suits  against  state  con- 
ferred on  federal  court  by,  9-102 
Lien  for  nonperformance  of  contract  of 

carriage,    validity    of   state    statute 

giving,  9-96 
Lien    for   use    of    wharf,   validity    of 

state  statute  giving,  9-96 
Liens  against  vessels,  regulation  of  by 

state  statute,  8-373 
Naturalization     laws     superseded    by 

Acts  of  Congress,  8-581 
Naturalization,  power  to  prohibit  state 

courts  from  acting  in  matters  of,  8- 

583 
Notice,  sufficiency  when  contained  in 

statute,  9-444 
Nullification  of,  by  conflict  with  pro- 
vision  of   Federal   Constitution,   9- 

222 
Ordinance  of  secession,  effect  of,  9-235 
Privileges   and   immunities   clause   as 

affecting  validity  of  state  statute,  9- 

166 
Public  lands,  state  statutes  affecting, 

9-205 
Public     lands,     when     state     statutes 

regulating  disposition  of,  attach,  9- 

205 
Rebellion,  Acts  of  state  government  in 

aid  of,  invalid,  9-235 
Recognition  of,  as  delegation  of  legisla- 
tive power,  8-588 
Re-examination    of    facts    after    jury 

trial,  statute  cannot  regulate,  9-348 
Runaway    slaves,    statute    permitting 

arrest  and  sale  of,  constitutional,  9- 

192 
Seceding  states,  statutes  of,  in  aid  of 

secession,  validity  of,  9-236 
Slaves,  statutes  prohibiting  harboring 

of,  valid,  9-191 
State  legislation  affecting  subjects  of 

treaty  stipulations,  see  Treaties. 
State  Nonintercourse  Act  valid,  8-643 
Statutes  of  seceding  states  not  in  aid 

of  secession,  validity  of,  9-236 
Suits  to  test  constitutionality  of,  9-367 
Supremacy    of    federal    statutes    over, 

see  supra,  this  title,  Federal  Stat- 
utes. 
Supreme   Court,    power   to    determine 

validity  of  state  statutes,  9-125 
Suspension  of  by  federal  statute,  when 

effective,  8-595 
Treaties,    controlling    effect    of     (see 

Treaties),  8-713 
Validity  of,  under  state  constitutions, 
•       federal  courts  cannot  determine,  9- 

63 
Statutes  adopted  by   foreign  state  before 
admission  not  affected  by  Constitution, 
8-275 
Statutes     incidentally     extending    beyond 

limitation  of  power,  8-285 
Statutes  providing  for  surrender  of  person 
charged  with  crime  in  Cuba  constitu- 
tional, 8-278 
Territorial  legislature,  laws  passed  by, 
after  admission  of  territory  as  state 
valid,  9-196 


8TATUTKS  —  Cont'd. 
Territorial  statutes: 

Annulment  by  implication  not  allowed, 
9-210 

Conflict  with  Act  of  Congress  invali- 
dates territorial  statute,  9-211 

Constitutional  convention,  validity  of 
statute  providing  for  holding,  9-211 

Implied  annulment  of  statute  not  al- 
lowed, 9-210 

Invalidity  of  statute,  manner  in  which 
declared,  9-211 

Legislation  valid  until  disapproved,  9- 

Territories  cannot  adopt  laws  inconsistent 

with  Constitution,  8-277 
Time  of  taking  effect: 

Evidence  to  determine  time  of  taking 

effect,  8-346 
From  date,  8-343 
From  date  of  approval  by  President, 

8-343 
From  first  moment  of  day  of  date  or 

approval,  8-344 
General    provision    in    appropriation 
Act  effective  from  date  of  approval, 
8-344 
Official  records  as  evidence  of  time  of, 

8-346 
Penal  statute,  reasonable  time  for  pro- 
mulgation of,  8-345 
Precise  time  of  passage  or  approval, 

8-344 
Retrospective  operation,  8-343 
Unconstitutionality  not  obviated  by  acqui- 
escence of  Congress,  8-266 
Validity  of   statutes,   power  of    Supreme 

Court  to  determine,  9-125 
Wisdom  of  legislative  enactment  not  to  be 
determined  by  courts,  9-63 

STATUTES  OP  LIMITATIONS: 

See  Actions. 

STAY  LAWS: 

Contract  obligations  as  affected  by,  see 
Impairment  of  Obligation,  of  Con- 
tracts. 

Respites,  validity  of  statute  relative  to, 
8-856 

STEAMBOATS: 

Inspection  and  licensing  of,  interstate 
commerce  regulations  as  affecting,  see 
Commerce. 

STEAMSHIP  COMPANIES: 

Privilege  tax  on,  by  state,  see  Commerce. 

STOCK  AND  STOCKHOLDERS: 

Assessment  by  comptroller  on  stockhold- 
ers of  bank  constitutional,  9-295 

Charter  provision  as  to  liability  of  stock- 
holders, statute  repealing,  invalid,  8-812 

Conviction  of  stockholder  and  secretary  of 
corporation  as  bar  to  action  against  cor- 
poration, 9-268 

Due  process  of  law  clause  as  affecting  va- 
lidity of  statute  relating  to,  see  Due 
Process  of  Law. 

Exemption  of  stock  from  taxation,  valid- 
ity of,  8-803,  804 

Judgment  against  corporation  binds  stock- 
holder, 9-147 
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STOCK  AND  STOCKHOLDERS  —  Cont'd. 

Jury-trial  clause  not  applicable  to  suit  by 
receiver  to  recover  balance  due  on  sub- 
scription to  stock,  0-341 

Liability  of,  constitutionality  of  statute 
affecting,  8-704 

Liability  of  stockholders,  statute  providing 
for  assignment  of  receiver  to  enforce, 
unconstitutional,  8-812 

Liability  of  stockholders,  validity  of  stat- 
ute affecting,  8-812 

Limitation  of  liability,  statutory  provision 
as  to,  as  affecting  charter  provision,  8- 
788 

Margin  sales  of  stock,  statute  avoiding, 
constitutional,  0-405 

Receiver's  suit  to  recover  balance  due  on 
stock  subscription,  jury-trial  clause  not 
applicable  to,  0-341 

Rights  of,  under  corporation  charter  pro- 
tected, 8-787 

State  a  stockholder,  suit  against  corpora- 
tion of  which,  0-363 

State  taxation  of  stock  issued  for  loans  to 
the  government,  8-362 

State  tax  on  capital  stock  invested  in 
United  States  bonds,  0-233 

Subscription  to  stock,  jury- trial  clause  not 
applicable  to  suit  by  receiver  to  recover 
balance  due  on,  0-341 

Taxation  of  stock  held  by  nonresident  in 
local  corporation,  0-170 

Tax  on  sale  of  stock  certificate  not  a  direct 
tax,  8-307 

Voting  by  stockholders,  constitutionality 
of  statute  affecting,  8-704 

STOCKYARDS: 

Business  of,  as  interstate  commerce,  8-382 

Due  process  of  law  clause  as  affecting 
regulation  of,  see  Due  Process  of  Law. 

Extension  of  yard  into  another  state  as 
affecting  nature  of  business,  8-383 

Rates,  constitutionality  of  statute  regu- 
lating, 0-582 

State  regulation  of,  as  affecting  interstate 
commerce,  see  Commerce. 

STOP-OVER  PRIVILEGES: 

See  Commerce. 

STORE  ORDER  ACTS: 

See  Master  and  Servant. 

STREET  RAILWAYS: 

Due  process  of  law  clause  as  affecting 
taxation  of,  see  Due  Process  of  Law. 

Municipal     ordinance     distinguishing     be- 
tween street  railway  and  railroad  con- 
stitutional, 0-578 
STREETS  AND  HIGHWAYS: 

Bicycles,  ordinance  regulating  use  of,  in 
streets  constitutional,  0-412 

Change  in  grade  of  streets,  constitution- 
ality of  statute  regulating  compensation 
for,  &-605 

Compulsory  labor  in  repairing  roads,  stat- 
ute providing  for,  constitutional,  0-412 

Defects  in  highway,  constitutionality  of 
statute  regulating  liability  of  county  for 
injuries  from,  0-605 

Due  process  of  law  clause  as  affecting 
opening  of  street,  see  Due  Process  of 


m 


STREETS  AND  HIGHWAYS  —  ConVd. 

Opening  of  streets,  classification  of  cities 
in  statute  providing  for,  0-506 

Opening  of  streets,  due  process  of  law 
clause  as  affecting,  see  Due  Process  of 
Law. 

Railroads,  forfeiture  of  right  of,  to  occupy 
streets,  0-4/0 

Repairing  roads,  statute  providing  for  com- 
pulsory labor  in,  constitutional,  0-412 

Repair  of  public  highways,  constitution- 
ality of  statute  requiring  labor  for,  0- 
605 

Steam,  ordinance  prohibiting  propelling  of 
cars  in  streets  by,  constitutional,  0-480, 
580 

Tracks  in  streets,  rights  of  property  own- 
ers as  to  laying  of,  0-443 

Widening  streets,  constitutionality  of  de- 
cisions of  state  courts  as  to,  0-451 
SUBMERGED  LANDS: 

Eminent-domain  clause  does  not  apply  to 
erection  of  lighthouse  on  submerged 
lands,  0-314 

Riparian  rights,  injury  to,  by  erection  of 
pier,  compensation  clause  does  not  apply 
to,  0-316 
SUBPCENA: 

Issuance  by  courts  in  aid  of  administrative 
examinations,  0-65 

Members  of  Congress  not  exempt  from  ser- 
vice of,  8-332 
SUBROGATION: 

Statute    affecting    right    of    subrogation 
unconstitutional,  8-885 
SUCCESSION  TAX: 

See  Taxation. 

Collateral  inheritance  tax,  statute  provid- 
ing for,  not  a  contract,  8-772 

Due-process  clause  does  not  prohibit  impo- 
sition of,  0-516 

Power  of  state  to  impose,  8-673 

Securities  exempt  by  statute,  succession 
tax  on,  constitutional,  8-758 

State  statute  providing  for  succession 
taxes  constitutional,  0-414 

Tax  on  legacies  and  devises  not  a  direct 
tax,  8-307  . 

Transfer  taxes  imposed  by  state  valid,  9- 
414 
SUFFRAGE,  RIGHT  OF: 

Citizenship  does  not  confer  right  of  suf- 
frage, 0-300 

Citizenship,  right  of  suffrage  not  inherent 
in,  0-637 

Discrimination  in  right  of  suffrage,  Fif- 
teenth Amendment  prohibits,  0-638,  630 

Educational  qualifications,  state  may  regu- 
late, 0-638 

Electors : 

Powers  of  state  in  prescribing  quali- 
fications   of    voters    in    election    of 
representatives,  8-207 
Qualifications  of,  in  election  of  repre- 
sentatives. 8-207 

Federal  Constitution  does  not  confer  privi- 
lege to  vote  in  any  state,  0-300 

Fifteenth  Amendment  does  not  confer,  0- 
637 

Fifteenth  Amendment,  provision  of,  as  to 
suffrage  se]f -executing,  0-636 
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SUFFRAGE,  BIGHT  OV  —  Cont94L 

Indians,  right  of  suffrage  not  secured  to, 
9-638 

Inmates  of  soldiers'  horn*  not  entitled  to 
vote,  8-670 

Not  essential  to  create  one  inhabitant  of 
state,  8-301 

Privileges  and  immunities  clause  as  affect- 
ing, 0-161 

Privileges  and  immunities,  right  of  suf- 
frage not  one  of,  0-399 

Prohibition  pf  Fifteenth  Amendment  ap- 
plies to  states  and  not  individuals,  9-436 

Race  discrimination  in  right  of  suffrage 
unconstitutional,  9-400 

Right  to  vote  in  election  of  representatives 
derived  from  Constitution,  8-207 

State  control  of  suffrage,  9-625 

State  laws,  right  of  suffrage  dependent 
upon,  9-637 

Statute  prescribing  qualification*,  conetf' 
tutional,  8-734 

Woman  suffrage,  statute  denying,  constitu- 
tional, 9-400 

Women  not  entitled  to  right  of  suffrage, 
9-390 

Women,  state  may  deny  right  of  suffrage 
to,  9-638 

SUMMARY  PROCEEDING: 

See  Due  Process  of  Law. 

SUMMARY  PROCESS: 

See  Due  Pbocess  of  Law. 

SUNDAY  LAWS: 

Baseball  on  Sunday,  statute  prohibiting, 
constitutional,  9-405 

Closing  of  places  of  business  on  Sunday, 
statute  requiring,  constitutional,  0-405 

Due  process  of  law  clause,  Sunday  laws  not 
a  violation  of,  9-506 

Equal  protection  of  laws  as  affecting  Sun- 
day laws,  see  Equal  Protection  OF 
Law. 

Indirect  effect  on  interstate  commerce  does 
not  affect  validity,  8-465 

Sunday  laws  not  unconstitutional  as  im- 
pairment of  obligation  of  contract,  8-7$6 

SUPERVISORS  OF  ELECTION: 

Appointment  of,  by  Congress,  6-319 

SUPREME  COURT: 

Power  to  determine  validity  of  federal  and 
state  statutes,  9-125 

SURETIES: 

Judgment  against  sureties  without  hearing 

not  a  violation  of    due-process  clause, 

9-445 
Judgment  against  sureties  without  notice 

unconstitutional,  9-293 
Offenses    of,    constitutionality    of   statute 

affecting,  8-884 
SURGEON:  ' 

See  Offices  and  Officers. 


TAKING  OP  LAND: 

Definition  of,  8-261 
TARIFF: 

See  Revenue  Laws. 
TAXATION: 

See  Licenses. 
Administrator's  bond,  8-355 


TAXATION  —  Confd. 
Apportionment  of  direct  taxes s 
Ceneua  as  basis  of,  8-304 
In   District   of   Columbia    and   terri- 
tories, 8-304 
Opinions  of  Federalist  as  to,  8-804 
"  Person  "  includes  slave,  8-305 
Purpose  of  requirement,  8-304 
Assessment  of  taxes,  change  in  mode  of, 

not  unconstitutional,  8-856 
Assessment   of   taxes,  constitutionality  of 
statute  prohibiting  suits  to  restrain,  0- 
347 
Assessor  may  impose  penalty  for  fraudu- 
lent tax  valuation,  9-72 
Bank  notes  as  legal  tender  for,  8-723 
Bounties,  &-301 

Business  subject  to  police  regulation,  taxa- 
tion of,  8-355 
Carriers   of    passengers,   taxation   of,   ma 
taxation    on    interstate    commerce,    see 

COMMESOK, 

Collateral  inheritance  tax: 

Privileges  and   immunities  clause  as 
affecting  validity  pf,  see  Cmzxm. 
Collection  of  taxes: 

Distrain,  power  to,  6-850 

Local  resistance  to,  as  affecting  en- 
quirement  of  uniformity,  8-360 

Marking,  stamping,  and  branding 
oleomargarine,  8-350 

Means  which  may  be  employed,  8- 
348 

Method  of,  as  affecting  requirement 
of  uniformity,  8-358 

Officers  and  agents,  employment  of,  8- 
679 

Power  of  territorial  legislature  to  pro- 
vide for  assessment  and,  9-212 

Power  to  employ  officers  and  agents, 
8-352 

Prescribing  contents  of  package  sub- 
ject to  stamp  tax,  8-349 
Commerce,  regulation  of: 

Auction  sales  of  foreign  goods,  license 
tax  imposed  on,  invalid,  8-527 

Books  and  periodicals  of  other  states, 
license  tax  imposed  on  sales  of,  in- 
valid, 8-527 

Different  methods  of  taxing  foreign 
products,  power  of  state  to  adopt, 
8-526^ 

Discrimination  against  foreign  prod- 
ucts not  allowed,  8-526 

Discrimination  against  nonresidents, 
tax  invalidated  by,  8-528 

Discrimination  by  exempting  state 
products  or  manufactures,  8-527 

Discrimination  by  exemption  in  ped- 
dlers' licenses,  8-529 

Discrimination  by  exemption  of  county 
growth  or  manufacture  from  license 
tax,  8-528 

Discrimination  by  exemption  of  do- 
mestic liquors  invalidates  statute,  8- 
528 

Discrimination  by  exemption  of  per- 
sons vending  their  own  produeta,  8- 
530 

Discrimination  by  imposition  of 
license  tax  on  auction  sales  of  for- 
eign goods,  8-527 
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TAXATION  —  Confd. 
Commerce,  regulation  of —  Cont'd, 

Discrimination  by  license  tax  on  sales 
of  goods  ol  other  states,  8-526 

Discrimination  in  favor  of  products 
purchased  from  producer  invalidates 
statute,  8-531 

Domestic  liquors,  statute  exempting  in- 
valid, 8-528 

Exemption  in  peddlers'  licenses  as  dis- 
crimination, 8-529 

Exemption  of  county  growth  or  manu- 
facture from  license  tax,  ordinance 
providing  for,  invalid,  8-528 

Exemption  of  domestic  liquors  invali- 
dates statute,  8-528 

Exemption  of  mineral  produced  within 
state  renders  statute  invalid,  8- 
531 

Exemption  of  persons  vending  their 
own  products  as  discrimination,  8- 
630 

Exemption  of  sales  at  place  of  manu- 
facture valid,  8-531 

Exemption  of  state  products  or  manu- 
factures as  discrimination,  8-527 

Foreign  products,  discrimination 
against,  not  allowed,  8-526 

Intoxicating  liquors,  exemption  of  do- 
mestic invalidates  statute,  8^528 

Intrastate  commerce,  8-525 

License  tax,  exemption  of  domestic 
liquors  from,  invalidates  statute,  8- 
528 

License  tax,  exemption  from  of  persons 
vending  their  own  products  invali- 
dates statute,  8-530 

License  tax  on  sales  at  auction  of  for- 
eign goods  invalid,  8-527 

License  tax  on  sales  of  goods  the.  prod- 
uct or  manufacture  of  other  states 
invalid,  8-526 

License     tax,     ordinance     exempting ' 
county  growth  or  manufacture  from 
payment  of,  invalid,  8-528 

License  tax,  statute  exempting  state 
products  or  manufactures  from  pay- 
ment of,  invalid,  8-527 

Manufactures  or  products  of  other 
states,  discrimination  against,  in- 
validates statute,  8-536 

Methods  of  taxing  foreign  products, 
state  may  adopt  different,  8-526 

Mineral  produced  within  state,  statute 
exempting,  invalid,  8-531 

Nonresident  peddlers,  discrimination 
against,  invalidates  statute,  8-529 

Nonresidents,  tax  discriminating 
against,  invalid,  8-528 

Ordinance  imposing  tax  for  regulation 
of  business,  valid,  8-526 

Produce  purchased  from  producer,  dis- 
crimination in  favor  of,  invalidates 
statute,  8-531 

Regulation  of  business,  validity  of  or- 
dinance imposing  tax  for,  8-526 

Sales  at  place  of  manufacture,  statute 
exempting  from  taxation  valid,  8- 
531 

Sales  of  books  and  periodicals  from 
other  states,  license  tax  on  invalid, 
8-527 


TAXATION  —  Confd. 

Commerce,  regulation  of  —  Cont'd. 

Sales  of  goods  the  product  or  manu- 
facture of  other  states,  license  tax 
on  invalid,  8-526 
Separation  of   interstate   from   intra- 
state commerce  as  affecting  right  to 
tax,  8-525 
Taxation  by  state,  6-525 
Tax  on  foreign  commerce  not  cured  by 
including  intrastate,  8-526 
Commercial  business  carried  on  by  state, 

excise  tax  on,  valid,  8-353 
Concurrent   power   of   national   and   state 
governments : 
Extent  to  which   powers  are  concur- 
rent, 8-352 
National  license  not  a  permit  to  do 
business  within  a  state,  8-353 
Concurrent  state  and  federal  power  as  to 

taxation,  9-359 
Congress  cannot  tax  municipal  revenue,  9- 

360 
Conveyance  of  real  estate,  8-355 
Copyrights  and  patents,  state's  power,  as  to, 

see  Copyrights  and  Patents. 
Corporations,  due  process  of  law  clause  as 
affecting  taxation  of,  see  Dub  Pboobss 
of  Law. 
"  Debts  "  for  which  taxes  may  be  levied,  8- 

357 
Definition  of  taxes,  8-350 
Direct  taxes: 

Apportionment,     requirement     as     to 

limitation  of  power,  8-702 
Carriages,  tax  on,  not  direct  tax,  8- 
•308 

Census    according    to    which    propor- 
tioned, 8-702 
Definition  of,  8-305 
Determination  as  to  whether  taxes  are 

direct  or  indirect,  8-305 
Dividends,  tax  on,  not  a  direct  tax,  8- 

308 
Income  tax  a  direct  tax,  8-306 
Insurance  business,  tax  on,  .not  direct 

tax,  8-308 
Legacies  and  distributive  shares,  taxes 

on,  not  direct  tax,  8-307 
Legal  process  and  papers,  stamp  duties 

on,  not  direct  tax,  8-307 
Oil.   tax  on   business  of  refining,  not 

direct  tax,  8-307 
Power  to  impose  penalty  for  default 

of  payment,  8-305 
Right  of  state  to  reimbursement,  8- 

305 
Sales  of  property  at  exchange,  tax  on 
privilege    of,    not    direct    tax,    8- 
308 
Stamp  duties  not  direct  tax,  8-307 
Stamp  tax  on  sales  of  stock  not  direct 

tax,  8-307 
State  bank  issue,  tax  on,  not  a  direct 

tax,  8-306 
Stock  certificates,  tax  on  sale  of,  not 

direct  tax,  8-307 
Sugar,  tax  on  business  of  refining,  not 
•      direct  tax,  8-307 
Tax  on  rents  direct  tax,  8-306 
Tobacco,  tax  on  manufacture  and  sale 
of,  not  direct  tax,  8-307 
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TAXATION  —  Confd. 
Distilling    and    rectifying,    regulation    of 

business  of,  &-0V9 
Distraint  for  payment  of  taxes,  9-301 
District  of  Columbia,  taxation  by  state  on 

bonds  of,  8-662 
District  of  Columbia,  taxation  in,  see  Dis- 
trict of  Columbia. 
Due  process  of  law  as  affecting  power  of 

Congress  to  tax,  8-348 
Due  process  of  law  as  applicable  to  taxa- 
tion, see  Dub  Process  of  Law. 
Duties,  imposts,  and  excises: 

Apportionment  of  duties,  imposts,  and 

excises  not  required,  8-348. 
Collection  by  distress,  8-348 
Commercial    business    carried    on    by 

state,  excise  tax  on,  valid,  8-363 
Comprehensive  use  of  terms,  8-360 
Duties  defined,  8-361 
Excise  defined,  8-361 
Imposts  defined,  8-361 
Power  to  increase  excise  tax,  8-361 
Uniformity  required,  8-348 
Equal  protection  of  laws  as  affecting  ex- 
emptions,   see    Equal    Protection    or 
Law. 
Exemption : 

Assignment  of  franchises  and    prop- 
erty as  affecting,  8-808 
Bible  society,  validity  of  charter  pro- 
vision as  to  exemption  of,  8-802 
Change  of  business  as  affecting,  8-801 
Charitable    corporations,    validity    of 
charter  provision  as  to  exemption, 
8-802 
Charter  provision  exempting  corpora- 
tion from,  power  of  state  to  repeal, 
ft-794 
Consideration  for  exemption,  8-801 
Constitutional  exemption,  8-801 
Construction  of  grants  of,  8-810 
Conveyance  passing  title  does  not  pass 

exemption,  8-809 
Equal  protection  of  laws  as  affecting, 

see  Equal  Pbotbction  of  Law. 
Exemption  in  charter  as  a  contract,  8- 

700 
Failure  to  accept  charter  as  affecting 

exemption,  8-801 
Foreclosure  sale   of  charter   destroys 

exemption,  8-801 
Foreclosure  sale,  purchase  at,  as  affect- 
ing right  to  exemption,  8-800 
Impairment  of  charter  provision  as  to, 
see  Impairment  of  Obligation  of 
Contracts. 
Implied  grant  not  allowed,  8-811 
Land,  effect  of  exemption  of,  8-801, 

802 
Lease  does  not  forfeit  exemption,  8- 

802 
Presumption  in  favor  of,  not  allowed, 

8-811 
Property  included  under,  8-802,  803 
Property  of  United  States  in  territory 
admitted    as    state,    exemption    of, 
from  taxation,  9-197 
Purchase  at  sale  to  enforce  statutory 
lien  does  not  pass  exemption,  8-809 
Right  not  destroyed  without  consent  of 
stockholder,  8-801 


TAXATION  —  Cont'd. 
Exemption  —  Cont'd. 

Special  tax  for  local  improvement,  ex- 
emption does  not  include,  8-801 
Stock,  validity  and  effect  of  exemption 

of,  8-803 
.Successive   corporation,   when   exemp- 
tion passes  to,  8-808 
Exports: 

Bill  of  exchange,  stamp  tax  on,  not 
violation  of  prohibition  against  tax- 
ation of  exports,  8-895 
Bill  of  lading  for  exports,  stamp  tax 

on,  unconstitutional,  8-896 
Capital  invested  in  exports  subject  to 

state  taxation,  8-896 
Dead  bodies  of  persons  not  exports,  8- 

891 
Exports  from  one  state  to  another,  8- 

360 
Fees  of  harbor  masters  and  wardens. 

statute  providing  for,  valid,  8-894 
Goods  intended  for  export,   power  of 

state  to  tax,  8-892 
Goods  transported  from  one  state  to 

another  not  exports,  8-890 
Harbor    masters    and    wardens'    fees, 

statute  providing  for,  valid,  8-894 
Legacies  payable  to  nonresidents  sub- 
ject to  taxation,  8-896 
Nonresident's    property    brought   into 
state  for  finishing  process  subject  to 
taxation,  8-896 
Nonresidents'  legacies  subject  to  taxa- 
tion, 8-896 
Passenger  tax  on  persons   leaving  or 
passing  through  state,  not  a  viola- 
tion of  prohibition,  8-891 
Pilotage,  validity  of,  see  Pilotage. 
Prohibition    against    taxation    of,  to 

what  goods  applicable,  8-890 
Property  of  nonresident  brdught  into 
state  for  finishing  process  subject  to 
taxation,  8-896 
Property  purchased  for  purpose  of  ex- 
portation, power  of  state  to  tax,  8- 
893 
Remains  of  deceased  persons  not  ex- 
ports, 8-891 
Stamp   tax   on   bill   of   exchange  not 
violation  of  prohibition  against  tax- 
ation of  exports,  8-895 
Stamp  tax  on  bill   of  lading  for  ex- 
ports, constitutional,  8-896 
State  taxation  of,  8-892 
Term  applicable  only  to  property,  8- 
891 
Exports,  taxation  of,  see  Exports. 
Federalist,  views  as  to  power  of  Congress 

8-348 
Federal  power  of  taxation  as  limiting  state 

power,  9-359 
Federal    property,    state    cannot    tax,   8- 

671 
Franchise  granted  by  state,  8-354 
Fraudulent  valuation,  assessor  may  impose 

penalty  for,  9-72 
General  power  of  Congress  as  to,  8-679 
"  General  welfare  "  clause  as  limitation  on 

taxing  power,  8-357 
Goods  sold  by  importer  or  broken  up  for 
retail  trade,  state  may  tax,  8-425 
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TAXATION  —  Cont'd. 
Illegality  of  purpose  for  which  taxes  are 
to  be  applied,  not  defense  to  payment, 
9-610 
Impairment  of  obligation  of  contracts,  ex- 
ercise of  power  to  tax  not  unconstitu- 
tional as,  see  Impairment  of  Oblioa- 
.  tion  of  Contracts. 
Imports: 

Auction  sales  of  foreign  goods,  power 
of  state  to  tax,  8-894 

Change  in  rate  of  import  duty  by  sub- 
sequent statute  abrogates  treaty  pro- 
vision, 9-225 

Coal  brought  from  another  state  for 
sale,  taxation  of,  not  unconstitu- 
tional, 8-891 

Corporation  dealing  in  imported  goods, 
power  of  state  to  require  payment  of 
franchise  tax  by,  8-895 

Drummers'  license  valid  where  no  dis- 
crimination is  made,  8-894 

Fees  of  harbor  masters  and  wardens, 
statute  providing  for,  valid,  8-894 

Franchise  tax  on  corporation  dealing 
in  imported  goods,  valid,  8-895 

General  mass  of  property,  imports 
which  have  become  part  of,  subject 
to  state  taxation,  8-893 

Goods  not  produce  of  state,  constitu- 
tionality of  statute  providing  for 
taxation  of,  8-893 

Goods  transported  from  one  state  to 
another  not  imports,  8-890 

Harbor  masters'  and  wardens'  fees, 
statute  providing  for,  valid,  8-894 

Insurance  upon  imports,  power  of  state 
to  tax  premium  for,  8-895 

Into  conquered  territory,  8-353 

Into  Porto  Rico,  8-353 

Intoxicating  liquors,  state  may  require 
retailers  to  take  out  license,  8-896 

Itinerant  vendors,  power  of  state  to  ex- 
act license  tax  from,  8-894 

License  tax  on  sale  of  imported  goods, 
unconstitutional,  8-894 

Incense  tax,  power  of  state  to  impose 
on  itinerant  vendors,  8-894 

License  to  retail  liquors,  state  may  re- 
quire, 8-896 

Merchandise  in  original  package, 
power  of  state  to  tax,  8-893 

Municipal  corporation  may  impose  uni- 
form tax  on  foreign  and  domestic 
goods,  8-893 

Nonresident's  property  brought  into 
state  for  finishing  process,  state  may 
tax,  8-896 

Nonresident,  state  may  exact  peddler's 
license  from,  8-894 

Original  package,  power  of  state  to  tax 
merchandise  in,  8-893 

Peddler's  license,  state  may  exact  from 
nonresident,  8-894 

Pilotage,  validity  of,  sec  Pilotage. 

Prohibition  against  taxation  of,  to 
what  goods  applicable,  8-890 

Property  undergoing  finishing  process, 
state  may  tax,  8-896 

Sale  of  imported  goods,  stnte  cannot 
impose  license  tax  on.  8-894 

Sales  of  foreign  goods  by  auctioneer, 
power  of  state  to  tax,  8-894 
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TAXATION  —  Cont'd. 
Imports  —  Cont'd. 

Slaves  brought  from  another  state  not 

imports,  8-891 
Stamp  tax  on  bill  of  exchange  not  vio- 
lation of  prohibition   against  taxa- 
tion of  imports,  8-895 
State  taxation  of,  8-892 
Tax  on  premium  for  insurance  upon 

imports  valid*  8-895 
Term  applicable  only  to  property,  8- 

891 
Tools  charged  for  river  improvements, 
.     validity  of,  8-895 
Treaty  provision  abrogated  by  subse- 
quent statute  changing  rate  of  im- 
port duty,  9-225 
Uniform    license    tax    on    drummers 

valid,  8-894 
Uniform  tax  by  municipal  corporation 

on  goods  of  all  kinds  valid,  8-893 
Uniform  tax  on  merchants  selling  do- 
mestic and  imported  goods  valid,  8- 
894 
Wharfage  charges,  power  of  state  to 

exact,  8-895 
When  right  to  tax  commences,  8-893 
Indian    country,    state    tax    on    goods    of 

traders  in,  invalid,  8-578 
Inspection  laws,  power  of  state  as  to,  see 

Inspection  Laws. 
Inspection  laws,  power  of  states  to  levy 

duties  for  support  of,  8-262 
Instrumentalities    of    interstate    commerce 

not  taxable,  8-379 
Interest  due  on  corporation  bond,  8-355 
Interstate  commerce,  state  tax  on,  see  Com- 
merce. 
License  tax,  equal  protection  of  law  as  af- 
fecting, see  Equal  Protection  of  Law. 
.  Limitation  of  taxation  contained  in  char- 
ter as  contract,  8-799 
Manner  of  collection,  8-349 
Method  of  taxation   prescribed  in  charter 

as  contract,  8-804,  805 
Mortgagee  in  possession  liable  for  taxes,  8- 

742 
Municipal  bonds,  receipts  from,  not  tax- 
able, 8-354 
Municipal   corporation,   contract  made   on 
faith  of  taxation  cannot  be  impaired,  8- 
775 
Municipal  notes  paid  out  by  banks,  power 

of  state  to  tax,  8-605 
Municipal   revenue,   taxation  of,   by   Con- 
gress, 9-360 
Occupation  tax,   constitutionality  of  stat- 
ute providing  for,  8-732 
Occupation  tax,  equal  protection  of  law  as 
affecting,  see  Equal  Protection  of  Law. 
Oleomargarine,  8-356 
Oleomargarine,  special  tax  upon  dealers  in, 

8-506 
Payment  of  taxes  in  bank  notes,  8-723 
Poll  taxes,  8-350 
Power  of  Congress  as  to,  8-348 
Power  of  Congress  within  limits  of  Consti- 
tution not  restrained,  8-348 
Prohibition  against  restraining  assessment 
of  taxes,  statute  providing  for,  constitu- 
tional, 9-301 
Prohibition  against  suits  to  restrain  assess- 
ment of  taxes,  constitutionality  of,  9-347 
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TAXATION  —  Confd. 

Property  of  United  States  in  territory  ad- 
mitted as  state,  exemption  from  taxation, 
9-197 
Purchase  of  land  for  taxes,  8-680 
Purpose  for  which  tax  may  be  levied,  8-357 
Railroads,  due  process  of  law  clause  as  af- 
fecting taxation  of,  see  Due  Process  or 
Law. 
Reasonableness   of,    inquiry   into   by   Con- 
gress, 8-351 
Recovery  of  illegal  tax,  Congress  may  not 

deny  jurisdiction  to  state  for,  8-686 
Restrictions  on   powers  of  state  by  Four- 
teenth Amendment,  8-256 
Salaries  of  state  officers  not  subject  to,  8- 

354 
Salary  of  President  not  subject  to,  9-6 
Special    assessment,    due   process    of    law 
clause  as  affecting,  see  Due  Process  of 
Law. 
Stamp  tax: 

Bills  of  exchange,  power  of  state  to  re- 
quire stamp  tax  on,  9-895 
Bills  of  lading,  power  of  state  to  re- 
quire stamp  tax  on,  8-896 
Opinion  that  tax  on  state   process  is 

valid,  8-355 
Power  of   Congress   to   prescribe  con- 
tents  of   package   subject  to   stamp 
tax,  8-349 
State  process,  tax  on,  invalid,  8-354 
Unstamped  documents  as  evidence  in 
state  courts,  8-356 
State  bank  notes,  8-605 
State  debt  of   another   state,  taxation   of, 
not  violation  of  faith  and  credit  clause, 
9-142 
State  debt,   taxation  of   in   another   state 
not  violation  of  faith  and  credit  clause, 
9-142 
State   instrumentalities   to   borrow   money 

not  taxable,  8-354 
State  may  tax  products   intended  for  ex- 
port, 8-423 
State  passenger  tax,  8-361 
State  pilotage  law,  8-361 
State  process  not  taxable,  8-354 
State  process,  view  that  it  is  taxable,  8-355 
State  taxation: 

Agents  of  foreign  corporations,  power 

of  state  to  tax,  9-164     ■ 
Aliens,  state  taxation  of  wages  of,  not 

allowed,  9-618 
Articles  of  Confederation,  taxing  power 

of  states  under,  9-359 
Auction  sales,  privileges  and  immuni- 
ties clause  as  affecting,  see  Citizens. 
Authority   of  state  to  exercise  taxing 

power/  9-358 
Bank  of  United  States  not  subject  to 

state  taxation,  9-233 
Banks,  state  taxation  of,  9-617 
Bonds  of  United  States  seized  for  taxes 
due  on  unexempt  property,  9-234 
.  Bonds  of  United  States,  state  taxation 
of  capital   stock   invested  in,  9-233 
Building  and   loan  associations,  taxa- 
tion   of    receipts    of,    constitutional, 
9-617 
Canvassers'  license,  privileges  and  im- 
munities   clause    as*    affecting,    see 
Citizens. 


TAXATION  —  Confd. 

State  taxation  —  Cont'd. 

Capital  stock  invested  in  United  States 
bonds,  state  taxation  of,  9-233 

Capitation  tax  on  passengers  uncon- 
stitutional, 9-413 

Certificates  of  indebtedness  issued  by 
United  States  not  subject  to  state 
taxation,  9-233 

Concurrent  state  and  federal  power  on 
same  subject,  9-359 

Corporation  of  state  performing  ser- 
vice for  national  government,  state 
taxation  of,  9-232 

Corporation  organized  under  Act  of 
Congress,  property  tax  imposed  by 
state  on,  valid,  9-232 

Corporations,  power  of  stale  to  tax,  9- 
359 

Corporations,  state  taxation  of,  9- 
618 

Debt  due  by  nonresident,  state  taxa- 
tion of,  constitutional,  9-414 

Domestic  corporations,  power  of  states 
to  tax,  9-359 

Due  process  of  law  as  applicable  to 
taxation  by  state,  see  Due  Pbogess 
of  Law. 

Emigrant  agent,  state  taxation  of,  con- 
stitutional, 9-182,  413 

Equal  protection  of  laws  as  affecting, 
see  Equal  Protection  of  Law. 

Equal  protection  of  law  as  affecting 
occupation  tax,  see  Equal  Protec- 
tion of  Law. 

Express  companies,  equal  protection  of 
laws  as  affecting  taxation  of,  see 
Equal  Protection  of  Law. 

Extent  to  which  state  may  exercise 
taxing  power,  9-358 

Federal  agencies  not  subject  to  state 
taxation,  9-231 

Federal  officer's  salary  not  subject  to 
state  taxation,  9-231 

Federal  officers,  state  cannot  tax  tele- 
grams sent  by,  9-231 

Foreign  products,  privileges  and  im- 
munities clause  as  affecting  taxation 
of,  see  CITIZENS. 

Franchises,  taxation  of,  constitutional, 
&-617 

Government  property,  state  taxation 
of,  not  allowed,  9-230 

Grants  of  federal  power  limiting 
power  of  state,  9-359 

Illegal  tax  valuation,  injunction  to  pre- 
vent certifying,  9-371 

Injunction  to  restrain  equalization 
board  from  executing  tax  law,  9- 
371 

Instruments  of  federal  government, 
state  cannot  tax,  9-231 

Investments  of  capital  stock  in  United 
States  bonds  as  affecting  state's 
power  to  tax,  9-233 

Itinerant  vendors,  state  taxation  of, 
constitutional.  9-414 

Judicial  officers,  salaries  of,  not  tax- 
able by  state,  9-231 

Lands  owned  by  United  States  not  sub- 
ject to  state  taxation,  9-230 

Legacy    consisting    of    United    States 
bonds,  state  may  tax.  9-234 
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TAXATION  —  Confd. 
State  taxation  —  Cont'd. 

License  tax  on  nonresidents,  privileges 
and  immunities  clause  as  affecting, 
see  Citizens. 

Limitation  on  taxing  power  by  grants 
of  federal  power,  9-359 

Limitation  on  taxing  power  of  states, 
9-35$ 

Nonresident's  property,  privileges  and 
immunities  clause  as  affecting  taxa- 
tion of,  see  Citizens. 

Notes  of  United  States,  power  of  Con- 
gress to  exempt  from  taxation,  9- 
233 

Obligations  of  United  States  not  sub- 
ject to  state  taxation,  9-233 

Occupation  tax,  equal  protection  of 
laws  as  affecting,  see  Equal  Pro- 
tection op  Law. 

Passengers,  state  capitation  tax  on, 
unconstitutional,  9-413 

Peddler's  license,  privileges  and  im- 
munities clause  as  affecting,  see 
Citizens. 

Privileges  and  immunities  clause  as  af- 
fecting discriminating  tax  on  sales 
by  nonresidents,  see  Citizens. 

Privileges  and  immunities  clause  as  af- 
fecting taxation  of  debt  held  by 
resident  due  from  nonresident,  9-161 

Property  tax  on  corporation  organized 
under  Act  of  Congress,  state  may  im- 
pose, 9-232  « 

Railroads,  equal  protection  of  laws  as 
affecting  taxation  of,  see  Equal  Pro- 
tection of  Law. 

Recovery  back  from  state  of  taxes  paid 
upon  illegal  levy,  9-368 

Salaries  of  federal  officers  not  subject 
to  state  taxation,  9-231 

Savings  banks  having  deposits  invested 
in  United  States  securities,  state 
taxation  of,  9-233 

Securities  issued  by  United  States  not 
subject  to  state  taxation,  9-233 

Seizure  of  bonds  for  taxes  due  on  un- 
exempt  property  valid,  9-234 

Source  of  taxing  power  of  states,  9- 
358 

State  corporation  performing  service 
for  national  government,  state  taxa- 
tion of,  9-232 

State  toll  on  government  property, 
validity  of,  9-231 

Succession  tax  imposed  by  state  con- 
stitutional, 9-414 

Tax-receivable  coupons,  suit  to  eompel 
acceptance  of,  9-368 

Tax  sales,  suit  to  set  aside,  when  state 
was  purchaser,  9-369 

Telegrams  sent  by  federal  officers, 
state  cannot  tax,  9-231 

Transfer  tax  not  a  deprivation  of 
privileges  and  immunities.  9-414 

United  States  bank  not  subject  to  state 
taxation,  9-233 

United  States  bonds  may  be  seized  for 
taxes  due  ov  unexempt  property,  9- 
234 

United  States  bonds,  state  may  tax 
legacy  consisting  of,  9-234 


TAXATION  —  Cont  'd. 
State  taxation  —  Cont'd. 

United  States  bonds,  state  taxation  of 

capital  stock  invested  in,  9-233 
United  States  obligations  not  subject 

to  state  taxation,  9-233 
Valuation,  equal  protection  of  laws  as 
affecting,  see  Equal  Pbotection  or 
Law. 
Wages  of  aliens,  state  taxation  of,  not 

allowed,  9-618 
Wharfage     charges     on     property     of 
United  States,  power  of  state  to  ex- 
act, 9-231 
6tate  taxation  of  stock  issued  for  loans  to 

the  government,  8-362 
State  taxation  on  transportation  of  passen- 
gers   an    interference    with    war-making 
power,  8-643 
State  tax  certificate  not  taxable,  8-354 
State  tax  on  property  purchased  for  expor- 
tation valid,  8-424 
Street  railroads,  due  process  of  law  clause 
as  affecting  taxation  of,  see  Dufc  Pbogess 
or  Law. 
Succession  tax: 

Constitutionality  of,  9-618 

Faith   and   credit   clause   as  affecting 

validity  of,  9-157 
Uniformity  clause  as  affecting,  8-361 
Sugar  bounties,  8-351 
Tax  sales,  validity  of  statute  affecting  cer- 
tificates of,  8-856 
Territories,    power    of    legislatures    of,    to 
provide  for  assessment  and  collection  of 
taxes,  9-212 
Tonnage: 

Citizens,   prohibition   against  tonnage 

applies  to  vessels  owned  by,  8-901 
Collection  or  refunding,  discretion  of 
commissioner  of  navigation  as  to,  9- 
72 
Definition  of,  8-900 
Discrimination    in    wharfage    charges 
violation  of  prohibition  against  ton- 
nage, 8-903 
District  of  Columbia,  fees  for  harbor 
masters  and  wardens  cannot  be  im- 
posed in,  8-903 
Duty  of  tonnage,  prohibition  against, 
applies  to  charge  for  privilege  of  en- 
tering or  departing  from  a  port,  8- 
901 
Duty  of  tonnage,  what  is,  8-900 
Fees  for  harbor  masters  and  wardens 

a  violation  of  provision,  8-903 
Ferry  license,  municipal  ordinance  re- 
quiring, is  valid,  8-903 
Freight   carried   by   railroad,   tax   on, 

not  a  duty  on  tonnage,  8-905 
Harbor    masters'    and    wardens'    fees, 
statute    providing    for,    unconstitu- 
tional, 8-903 
Improvements     in     navigation,     tolls 
charged  for,  not  unconstitutional,  8- 
903 
License    fee    on    vessels    engaged    in 
carrying     oysters     unconstitutional, 
8-906 
License    fee    on    vessels    engaged    in 
oyster  business  not  duty  on  tonnage, 
8-904 
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TAXATION  —  CWtt 
Tonnage  —  Cont'd. 

License  for  ferry  exacted  by  municipal 
ordinance  valid,  8-903 

Lighterage  and  towage,  prohibition 
against  tonnage  tax  applies  to,  8- 
902 

Municipal  corporation  may  impose 
wharfage  charges,  8-902 

Nonresidents,  prohibition  against  ton- 
nage applies  to  vessels  owned  by,  8- 
901 

Oyster  carrying,  license  fee  on  vessels 
engaged  in,  unconstitutional,   8-905 

Pilotage  fee  imposed  by.  state  law,  not 
duty  on  tonnage,  8-904 

Privilege  of  entering  or  departing 
from  port,  prohibition  against  ton- 
nage applies  to  charge  for,  8-901 

Prohibition  applies  to  vessels  belong- 
ing to  citizens  or  nonresidents,  8- 
901 

Property  taxes  on  vessels  not  within 
prohibition  against  tonnage,  8-901 

Quarantine  fees  not  duty  on  tonnage, 
8-904 

Railroad  freight,  tax  on,  not  a  duty 
on  tonnage,  8-905 

Taxes  on  vessels  as  property  are  not 
within  prohibition  against  tonnage, 
8-901 

Taxes  on  vessels  used  exclusively  in 
home  ports,  when  void  as  tonnage 
tax,  8-902 

Tax  on  railroad  freight  not  a  duty  on 
tonnage,  8-905 

Tolls  charged  for  improved  navigation 
not  in  violation  of  provision,  8- 
903 

Tonnage  and  taxation,  8-900 

Towage  and  lighterage,  prohibition 
against  tonnage  tax  applies  to  ves- 
sels engaged  in,  8-902 

Treaty  provision  as  to  tonnage  abro- 
gated by  later  statute,  9-225 

Vessels  engaged  in  oyster  business, 
license  fee  on,  not  duty  on  tonnage, 
fr-904 
.  Vessels  engaged  in  towage  and  lighter- 
age, prohibition  against  tonnage  tax 
applies  to,  8-902 

Vessels  used  exclusively  in  home  ports, 
when  tax  on  void  as  tonnage  tax,  8- 
902 

Wharfage  charges  and  duty  of  tonnage 
distinguished,  8-902 

Wharfage  charges,  discrimination  in, 
violate  prohibition  against  tonnage, 
8-903 

Wharfage  charges,  extent  of  power  to 
impose,  8-902 
Tonnage,  constitutionality  of  statute  regu- 
lating collection  of  duties  imposed  on, 
8-264 
Tonnage  duties  on  imports  into  conquered 

territory,  8-353  ' 

"  To  pay  the  debts  "  of  the  United  States, 

8-357 
"To  provide  for  the  common  defense  and 

general  welfare,"  8-357 
Trade  or  business  within  state  not  subject 
to  taxation  by  Congress,  8-400 


TAXATION  —  Cont'd. 
Uniformity : 

Application   to   state   and    territorial 

legislation,  8-358 
As  to  duties,  imposts,  and  excisea,  8- 

348 
Bills  of  lading,  8-360 
Construction  of  requirement,  8-358 
Different  operation  in  different  states, 

8-359 
Distilled  spirits,  8-360 
Duties,  imposts,  and  excises,  require- 
ment limited  to,  8-359 
Effect  of  local  resistance  to  collection, 

8-360 
Exports  from  one  state  to  another,  8- 

360 
General  application  of  requirement  aa 

to,  8-358 
Geographical  uniformity,  8-359 
Method  ordained  for  assessing  and  col- 
lecting, as  affecting,  8-359 
Not  limitation  of  power,  8-359 
Purpose  of  requirement,  8-358 
Sale  of  property  at  an  exchange,. 8- 

360 
State  passenger  tax,  8-361 
State  pilotage  law,  8-361 
Subjects  of  different  classes,  effect  as 
to  requirement  of  uniformity,  8-359 
Succession  taxes,  8-361 
Uniform  upon  subjects  of  same  class, 
8-359 
TAX  CERTIFICATES: 

State  certificate  not  taxable,  8-354 
TAX  8AIiES: 
See  Taxation. 
Jurisdiction    of    federal    government   over 

property  acquired  at,  8-664 
Purchase  of  land  by  government  at,  8-680 

TELEGRAPHS  AND  TELEPHONES: 

Gables  of  foreign  countries,  President  may 
control  landing  of,  9-3 

Due  process  of  law  clause  as  affecting  reg- 
ulation of,  see  Due  Process  of  Law. 

Due  process  of  law  clause  as  affecting 
validity  of  statute  relating  to,  see  Dub 
Process  of  Law. 

Federal  officers,  messages  of,  not  subject  to 
state  taxation,  9-231 

Foreign  cables,  President  may  control  land- 
ing of,  9-3 

Franchises  of,  impairment  by  municipal 
corporation,  8-829 

Gambling,  use  of  telegrams  for  purpose  of, 
may  be  regulated,  8-518,  519 

Impairment  of  obligation  of  contracts, 
state  and  municipal  regulation  of  tele- 
graphs and  telephones  as,  see  Impair- 
ment of  Obligation  of  Contracts. 

Interstate  commerce,  communication  by,  is, 
8-381 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Messages  between  points  of  same  state 
transmitted  through  adjoining  states, 
not  interstate  commerce,  8-382 

Privilege  tax  on,  by  state,  see  Commerce. 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Process  of 
Law. 
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TELEGRAPHS  AND  TELEPHONES  — 

Cont'd. 

State  and  municipal  taxation  on  telegraph 
'  companies  as  affected  by  Act  of  July  24, 
1866,  8-548 

State  interference  with  telegraph  lines, 
Congress  may  prohibit,  8-613 

State  regulation  of  use  and  rental  of  tele- 
phones, 8-630 

State  statutes  regulating  as  affecting  in- 
terstate commerce,  see  Commerce. 

State  taxation  of,  as  taxation  on  interstate 
commerce,  see  Commerce. 

State  taxation  of  messages  sent  by  federal 
officers,  not  allowed,  0-231 

Telephone  an  instrument  of  commerce,  8- 
382 

Telephone  instruments,  state  regulation  of 
use  and  rental,  8-630 

TENANTS: 
See  Landlord  and  Tenants. 

TENURE  OF  OFFICE: 

See  Offices  and  Officers. 

TERRITORIAL  JURISDICTION: 

Public  property,  buildings,  and  grounds, 
federal  jurisdiction  over,  see  Public 
Property,  Buildings,  and  Grounds. 

TERRITORIES: 

Abolition  of  territorial  governments,  power 
of  Congress  as  to,  0-210 

Acts  of  territorial  legislature  not  annulled 
by  implication,  0-210 

Acts  of  territorial  legislature,  valid  until 
disapproved,  0-210 

Admiralty  jurisdiction,  territorial  courts 
have  not,  0-106 

Admission  of  new  state,  validity  of  laws  . 
passed  by  territorial  legislature  after,  9- 
196 

Annulment  of  territorial  statute  by  im- 
plication not  allowed;  0-210 

Apportionment  of  direct  taxes  in,  8-304 

Assessment  and  collection  of  taxes,  power 
of  territorial  legislature  as  to,  0-212 

Bonds  issued  by  county  in  territory,  Con- 
gress may  validate,  0-210 

Ceded  territory,  Constitution  not  self- 
operating  over,  0-206 

Charter  of  Mormon  church,  power  of -Con- 
gress to  revoke,  0-210 

Charters  of  corporations  granted  by,  pro- 
tected from  impairment,  8-780 

Congress  has  entire  legislative  control  over 
territories,  0-208 

Congress  has  supervisory  control  over  legis- 
lation, 0-200 

Congress,  laws  of,  as  to  territories  must 
be  consistent  with  Constitution,  0-207 

Congress  mav  legislate  directly  in  respect 
to,  0-208  * 

Congress,  paramount  power  of,  over  or- 
ganic law  of  territory,  0-211 

Congress,  power  over  territories,  0-207 

Constitution,  application  to,  0-206 

Constitution,  effect  of  extending  provisions 
of,  to  territory,  0-207 

Constitution  not  self -operating  over  ceded 
territory,  0-206 

Constitution  of  territory,  organic  law  as, 
0-211 


TERRITORIES  —  Cont'd. 

County  bonds  issued  by  county  in  territory, 
Congress  may  validate,  0-210 

Courts,  nature  of,  0-73 

Courts  of  {see  Courts),  0-58 

Creation  of  territorial  legislatures  not  un- 
constitutional delegation  of  power,  8- 
200 
.  Cruel  and  unusual  punishments,  provision 
of  Constitution  as  to,  applicable  to  ter- 
ritories, 0-352 

Delegates  from: 

Abolition  of  office,  8-29'9 
Creation  of  office,  8-208 
Exclusion  by  Congress,  8-322 
Power  of  Congress  to  prescribe  qualifi- 
cations, 8-302 
Privilege  of,  from  arrest,  8-331 
Right  of  aliens  to  sit  as,  8-200 
Term,  effect  of  admission  of  territory 

as  state,  8-200 
Term,  length  of,  8-200 
Unorganized  territory,  8-200 

Delegation  by  Congress  of  legislative  pow- 
ers to  local  assembly  valid,  0-200 

Direct  legislation  as  to  territories,  power  of 
Congress  as  to,  0-208 

Effect  of  extension  of  Constitution  upon, 
ft-277 

Election  laws  passed  by  territorial  legisla- 
ture illegally  elected  invalid,  8-317 

Election  of  senator  by  legislature  before 
formal  admission,  8-312 

Extent  of  legislative  power  of  territory,  0- 
211 

Form  of  government  not  necessarily  the 
same  in  all  territories,  0-200 

Government  subject  to  abolition  or  modifi- 
cation by  Congress,  0-210 

Implied  annulment  of  territorial  statute 
not  allowed,  0-210 

Importation,  manufacture,  and  sale  of  in- 
toxicating liquors,  power  of  Congress  to 
regulate,  0-200 

Inhabitants,  constitutional  rights  of,  0-206 

Interstate  commerce,  commerce  between 
states  and  territories  as,  8^373 

Interstate  extradition,  provision  as  to,  ap- 
plicable to  territories,  9-184 

Intoxicating  liquors,  power  of  Congress  to 
regulate  importation,  manufacture  and 
sale  of,  in  territory,  0-200 

Jury  trial  in  criminal  prosecutions,  provi- 
sion as  to,  applies  to  territories,  0- 
325 

Jury  trial,  requirements  of  Constitution 
as  to,  apply  to  territories,  0-128 

Laws  passed  by  territorial  legislature  after 
admission,  0-106 

Legislative  control  of  Congress  over  terri- 
tories, extent  of,  0-208 

Legislative  power  of  Congress  may  be  dele- 
gated to  local  assembly,  0-200 

Legislative  power  of  territory,  0-211 

Legislature  of  territory,  assessment  and 
collection  of  taxes  by,  0-212 

Legislature  of  territory,  control  over  mili- 
tary reservation  in  territory,  9-212 

Legislature,  power  of  Congress  to  delegate 
powers  to,  0-200 

Legislature  subject  to  supervisory  control 
of  Congress,  9-&00 
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TERHlTOmES  —  Confd. 

Limitations  not  imposed  on  power  of  Con- 
gress over  territories,  9-208 

Local  assembly,  Congress  may  delegate 
legislative  powers  to,  9-209 

Local  legislation,  power  of  Congress  as  to, 
9-208 

Manufacture,  importation  and  sale  of  in- 
toxicating liquors,  power  of  Congress  to 
regulate,  9-209 

Military  reservation  in  territory,  control 
of  territorial  legislature  over,  9-212 

Modification  or  abolition  of  government  by 
Congress,  9-210 

Mormon  church,  power  of  Congress  to  re- 
voke charter  of,  9-210 

Not  states  within  meaning  of  judicial 
clause,  9-105 

Organic  law  of  territory,  purpose  and  effect 
of,  9-211 

Power  of  Congress  over  territories,  9-207 

President's  power  to  pardon  offenses  com- 
mitted in,  9-14 

Privileges  and  immunities  clause  as  affect- 
ing residents  in  unorganized  territories, 
9-165 

Privileges  and  immunities  clause  of  Four- 
teenth Amendment,  not  applicable  to,  9- 
396 

Privileges  of  witnesses,  clause  securing,  a 
limitation  on  power  of  territorial  legis- 
lature, 9-278 

Provision  for  transfer  of  causes  on  admis- 
sion as  state,  8-295 

Reclamation  of  slaves  from  before  organiza- 
tion, 9-191 

Relation  to  general  government,  9-209 

Reservation  in  territory,  control  of  terri- 
torial legislature  over,  9-212 

Revocation  of  charter  of  Mormon  church,  a 
valid  exercise  of  power  of  Congress,  9- 
210 

Sale  of  intoxicating  liquors,  power  of  Con- 
gress to  regulate,  9-209 

Searches  and  seizures,  constitutional  pro- 
vision as  to,  applies  to  territories,  9-250 

Source  of  congressional  control  over  terri- 
tories, 9-208 

Suits  by  citizens  of,  against  citizen  of  state, 
9-105 

Supervisory  control  of  Congress  over  legis- 
lature, 9-209 

Taxation  by  Congress  in,  8-348 

Taxation  by  Congress  on  residents  of,  8- 
349 

Taxes,  power  of  territorial  legislature  as 
to  assessment  and  collection  of,  9-212 

Territorial  courts,  effect  to  be  given  by 
states  to  proceedings  of,  9-143 

Territorial  legislatures,  law-making  power 
of,  subject  to  constitutional  provision,  9- 
207 

Territorial  statute  conflicting  with  Act  of 
Congress,  invalid,  9-211 

Title  to  property  of,  passes  to  newly-ad- 
mitted state,  9-198 

Uniformity  of  taxation,  requirement  ap- 
plicable to,  8-358 

Unlimited  power  of  Congress  over  terri- 
tories. 9-208 

Validation  of  county  bonds  issued  by 
county  in  territory,  power  of  Congress 
as  to,  9-210 


TKST  OATH: 

Constitutionality  of  statute  preacrlblng,  8- 
733 
TEXT-BOOKS: 

See  Schools. 
THIRTEENTH  AMENDMENT: 

Alien  seamen,  coercing  service  of,  on  Amer- 
ican vessels,  a  violation  of  amendment, 
9-379 

Applicable  to  all  forms  of  compulsory 
labor,  8-254 

Apprenticeship  of  negro  children  as  in- 
voluntary servitude,  9-379 

Coercing  alien  seamen  to  labor  on  Ameri- 
can vessels,  a  violation  of  amendment, 
9-379 

Contract  of  seamen  not  within  spirit  of 
amendment,  9-380 

Distinction  between  races,  extent  to  which 
allowed  by  amendment,  9-380 

Hiring  out  of  vagrants,  statute  providing 
for  creates  involuntary  servitude,  9-379 

Legal  difference  between  races,  recognition 
of,  not  prohibited  by  amendment,  9-380 

Monopoly  granted  to  slaughter-house  busi- 
ness does  not  create  servitude,  9-379 

Origin  of,  9-376 

Penal  statute  prohibiting  tenant  leaving 
during  term,  a  violation  of  Thirteenth 
Amendment,  9-378 

Peonage,  Thirteenth  Amendment  prohibits, 
9-378 

Physicians,  ordinance  requiring  report  of 
contagious  diseases  by,  not  unconstitu- 
tional, 9-378 

Recognition  of  legal  distinction  between 
races  not  prohibited  by  Thirteenth 
Amendment,  9-380 

Report  of  contagious  diseases,  ordinance  re- 
quiring from  physicians,  not  unconstitu- 
tional, 9-378 

Seamen's  contract  not  within  spirit  of 
amendment,  9-380 

Separate  railway  accommodations,  statute 
requiring,  constitutional,  9-379 

Services  of  leased  land  not  within  prohibi- 
tion of,  9-378 

Slavery  as  affected  by,  see  Slavery. 

TICKETS  AND  FARES: 

See  Commerce. 

Due  process  of  law  clause  as  affecting  regu- 
lation of,  see  Dub  Process  of  Law. 

Free  pass,  taxation  of  person  riding  on, 
constitutional,  8-757 

Mileage  tickets,  constitutionality  of  stat- 
ute fixing  rate  for,  9-469 

Redemption  of  tickets,  statute  requiring, 
constitutional,  9-579 

Scalping  tickets,  validity  of  statutes  pro- 
hibiting or  regulating  business  of,  8-858; 
9-408;  9-579 

TICKET  SCALPING: 

See  Tickets  and  Fakes. 

TIDAIi  WATERS: 

See  Navigable  Waters. 
TIDE  LANDS: 

Interstate  commerce  regulations  as  affect- 
ing shore  and  submerged  soil.  8-410 
Power  of  Congress  to  grant,  9-202 
Title  to  tide  lands  in  newly-admitted  state, 
9-198 
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tide  waters: 
8m  Aommuxtt. 

TIMBER; 

See  Forest  Reservations. 

Authority  of  secretary  of  interior  to  make 

regulations  for  protection  of,  on  public 

lands,  8-294 

TITLE: 

Acceptance  of  title  of  nobility  from  foreign 
prince  prohibited,  8-712 

Public  land*,  effect  of  title  to,  see  Public 
Lands. 

Statute  requiring  registration  of  constitu- 
tional, 9-533 

Titular  prince,  acceptance  of  title  from,  pro- 
hibited, 8-712 

TOBACCO: 

See  Commerce. 

Cigarettes,  packages  of,  as  original  pack- 
ages, 8-428 

Power  of  Congress  to  prescribe  contents  of 
package  subject  to  stamp  tax,  8-349 

Tax  on  manufacture  and  sale  of,  not  a  di- 
rect tax,  8-307 

TOIXS: 

Interstate  commerce  regulation  as  affect- 
ing, see  Commebcc. 

Navigation  companies,  state  cannot  alter 
tolls  authorized  by  caarter  of,  8-840 

Rate  fixed  by  charter  of  bridge  company 
cannot  be  changed  by  state,  8-839 

Turnpike  companies,  power  granted  to  take 
tolls  cannot  be  infringed,  8-834 

Use  of  improved  navigable  waters,  state 
may  exact  for,  8-477 

TONNAGE: 

See  Taxation. 

TORTS: 

Admiralty  jurisdiction  of,  ft-87 
Injunction  against  execution  of  judgment 

for,  not  a  violation  of  due-process  clause, 

&~$10 
Marine  torts,  liability  for,  power  of  state 

to  regulate,  8-48C 
Right  of  action  for  tort  not  a  contract,  8- 

763 
State   statute   giving   right   of  action    for 

maritime  tort,  validity  of,  9-96 
Statute  taking  away  right  of  action  for,  not 

em  post  facto  law,  8-728 

TOWNSHIPS: 

See  School  Townships. 

TRADE  COMBINATIONS  AND  TRUSTS: 

Anti-trust  laws  not  denial  of  equal  protec- 
tion of  laws,  9-598 

Congress  may  regulate  under  power  to  regu- 
late commerce,  8-418 

Due  process  of  law  clause  as  affecting  valid- 
ity of  anti-trust  statute,  see  Due  Process 
op  Law. 

Enterprises  within  a  state,  extent  of  con- 
gressional control,  8-419 

Exemption  of  agricultural  products  and 
live  stock  unconstitutional,  9-698 

Exemption  of  associations  of  laboring  men 
unconstitutional,   9-599 

Free  competition,  power  of  Congress  to 
prescribe,  8-419 


TRADE  COMBINATIONS  AND  TRUSTS 

—  Cont'd. 

Monopoly  of  slaughterhouse  business,  stat- 
ute giving,  not  »  violation  of  due-process 
clause,  9-502 

Slaughter-house  business,  statute  giving 
monopoly  of,  not  violation  of  privileges 
and  immunities  clause  of  Fourteenth 
Amendment,  9-409 

Thirteenth  Amendment  not  violated  by 
statute  giving  monopoly  to  slaughter- 
house business   9-879 

TRADEMARKS: 

See  Copyrights  and  Patents. 
Regulations  of  Congress  respecting,  8-421 

TRADINO  STAMPS: 

See  Licenses. 

Prohibition  against  uae  of  unconstitutional, 
9-493 
TRANSFER  TAXES: 

See  Succession  Taxes. 

TRANSPORTATION : 

See  Commerce. 

TREASON: 

Accessories,  persons  guilty  of  treason  can- 
not be,  9-139 

Acts  which  constitute  treason,  limit  on 
power  of  Congress  to  declare,  9-133 

Actual  violence  not  essential  to  constitute 
levying  war,  9-135 

Adherents  to  Confederate  government, 
status  of,  9-138      , 

Admissions  by  person  accused,  sufficiency 
of,  to  show  treason,  9-139 

Aid  and  comfort,  what  constitutes  giving, 
9-137 

Aliens  domiciled  in  United  States  may  be 
guilty  of  treason,  9-138 

Allegiance,  treason  tis  breach  of,  9-138 

Confederate  government,  status  of  adher- 
ents to,  9-138       • 

Confession  out  of  court  not  sufficient  to 
convict,  9-139       p 

Conspiracy  to  levy  war  not  treason,  0-186 

Constitutional  definition  of  treason,  9-134 

Constructive  treason,  Constitution  does  not 
provide  for  offense  of,  9-188 

Corruption  of  blood,  treason  not  punish- 
able by,  9-140 

Declaration  of  person  accused  as  evidence, 
9-140 

Defeat  of  execution  of  law  in  particular  in- 
stance, effort  for,  is  treason,  9-136 

Definition  of  treason,  statutory  origin  of, 
3-134 

Delivering  up  prisoners  and  deserters  is 
treason,  9-187 

Domiciled  aliens  may  be  guilty  of  treason, 
9-138  , 

Draft,  forcible  resistance  to  execution  of, 
as  treason,  9-135 

Effort  to  defeat  execution  of  law  in  partic- 
ular instance  is  treason,  9-135 

Elements  of  offense  of  levying  war,  9-136 

Elements  of  treasonable  design,  9-135 

Enemies,  giving  aid  and  comfort  to,  as  trea- 
son, 9-137 

Enemies,  who  are,  9-137 

Evidence,  admission  of  person  accused  as. 
9-139 
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TREASON  —  Cont'd . 

Evidence,  confession  out  of  court  not  suffi- 
cient, 9-139 

Evidence,  declaration  of  person  accused  as, 
9-140 

Evidence  of  treason,  words,  oral,  written, 
or  printed,  as,  9-137 

Evidence  required  by  Constitution  to  show, 
9-139 

Excise  officers,  insurrection  for  purpose  of 
suppressing  is  treason,  9-135 

Execution  of  law,  effort  to  defeat,  in  par- 
ticular instance  treason,  9-135 

Expulsion  of  senators  for,  8-329 

Forcible  resistance  to  execution  of  public 
law  as  treason,  9-135 

Forfeiture,  extent  to  which  treason  punish- 
able by,  9-140 

Forfeitures  for  violation  of  revenue  law 
not  unconstitutional,  9—140 

Giving  aid  and  comfort,  what  constitutes, 
9-137 

Grand  juries,  requirements  of  Constitution 
as  to  evidence  of  treason  not  applicable 
to  proceedings  before,  9-139 

Indictment  for  treason,  overt  act  to  be  al- 

"    leged  in,  9—332 

Inferior  offenses,  Congress  cannot  classify 
treason  among,  9-134 

Instigation  of  treason  as  treason,  9-135 

Intent,  sufficiency  of  evidence  to  show,  9— 
140 

Intent  to  suppress  office  and  compel  resig- 
nation of  officer  as  treason,  9-135 

Jurisdiction  of  treason,  state  courts  have 
not,  9-140 

Levying  war,  actual'  assembly  for  treason- 
able purpose  essential  to  constitute,  9— 
134 

Levying  war,  actual  .violence  not  essential 
to  constitute,  9—135 

Levying  war  against  particular  state  not 
treason,  9—136 

Levying  war,  conspiracy  for  purpose  of, 
not  treason,  9-130 

Levying  war,  essential  elements  of  offense 
of,  9-136 

Levying  war,  military  array  unnecessary 
to  constitute,  9-135 

Levying  war,  what  constitutes,  9-135 

Limit  on  power  of  Congress  over  treason, 
9-133 

Military  array  not  essential  to  constitute 
levying  war,  9-135 

Occupation  and  detention  of  fortress  against 
government  is  treason,  9-136 

Opposing  execution  of  public  law  by  force, 
9-135 

Overt  act  of  treason  must  be  alleged  in  in- 
dictment, 9-332 

Overt  act,  testimony  of  two  witnesses  to, 
essential,  9—139 

Overthrow     of     government,     conspiracy    " 
formed  for,  not  treason,  9—137 

Parties  to  treason,  who  are,  9-138 

Persons  who  may  be  guilty  of  treason,  9- 
138 

Presence  at  scene  of  action  not  essential 
to  constitute  one  guilty  of  treason,  9- 
138 

Principals,  all  persons  guilty  of  treason 
are,  9-139 
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Printed,  written  or  oral  words  not  treason, 
9-137 

Prisoners  and  deserters,  delivering  up  'to 
enemy  is  treason,  9-137 

Proof  of  intent,  9-140 

Provisions  as  to  evidence  necessary  to  con- 
vict not  applicable  to  preliminary  ex- 
aminations of  proceedings  before  grand 
jury,  9-139 

Punishment  of,  9—140 

Resistance  of  execution  of  law  for  local  or 
private  purpose,  not  treason,  9-136 

Sale  of  goods  to  enemy's  agent  as  treason, 
9-137 

State  courts  have  no  jurisdiction  of  trea- 
son, 9—140 

State,  levying  war  against,  not  treason,  9— 
136  . 

Statutory  origin  of  definition  of  treason, 
9-134 

Suppression  of  office  and  compelling  resig- 
nation of  officer,  forming  of  intent  of,  9- 
135 

Testimony  of  two  witnesses  to  overt  act 
essential,  9—139 

Treasonable  design,  elements  of,  0-135 

Treasonable  purpose,  what  is,  9—135 

Witnesses  to  overt  act,  necessity  for,  9- 
'139 

Words,  oral,  written,  or  printed,  not  trea- 
son, 9-137 

TREASURY  CERTIFICATES: 

Bills  of  credit,  issuance  of,  see  Bnxs  or 
Credit. 
TREASURY  NOTES: 

See  Coinage;  Legal  Tender. 

Issuance  as  legal  tender,  8-678 
TREATIES: 

Abolishment  of  disabilities  of  aliens,  treaty 
may  provide  for,  9-31 

Abrogation  of  treaties,  power  of  Congress 
as  to,  9-33 

Abrogation  of  treaty  provision  aB  %o  ton- 
nage taxes  by  statute,  9-225 

Acquisition  of  territory  as  condition  of 
treaty  of  peace,  see  War. 

Aliens,  conspiracy  against  treaty  rights  of, 
9-220 

Aliens,  right  to  purchase  land  may  be  fixed 
by  treaty,  9—32 

Aliens,  treaty  may  provide  for  condition 
of  residence,  9—32 

Aliens,  treaty  may  regulate  inheritance  of 
land  by,  9—32 

Aliens,  treaty  provision  abolishing  disabili- 
ties of,  valid,  9-31 

Authority  of  other  party  to  ratify  treaty, 
courts  cannot  question,  9-34 

Binding  effect  of  treaties  on  states,  9-225 

Bonds  issued  under,  necessity  of  appropria- 
tion for,  8-710 

Bonds,  treaty  with  Indians  may  provide  for 
issuance  of,  9—32 

Boundary,  effect  of  temporary  convention 
respecting,  9-35 

California,  sovereignty  acquired  by  United 
8tates  over,  through  treaty  with  Mexico, 
9-201 

Change  in  rate  of  import  duty  by  statute, 
a  repeal  of  treaty  provision,  9—225 
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TREATIES  —  Cont'd. 

Change  of  sovereigns,  treaty  not  abrogated 
by,  9-34 

Chinese,  covenant  in  deed  against  convey- 
ance to,  void  as  infringement  of  treaty 
right,  9-229 

Chinese,  fishing  rights  under  treaty  cannot 
be  abrogated  by  state  statute,  9-228 

Chinese,  rights  of,  under  treaties  cannot  be 
abrogated  by  state  statute  regulating 
laundries,  9-228 

Chinese,  state  statute  prohibiting  employ- 
ment of,  by  corporations,  a  violation  of 
treaty  right,  9-229 

Chinese,  state  statute  prohibiting  employ- 
ment of,  on  public  works,  a  violation  of 
treaty  rights,  9-229 

Chinese,  state  statute  regulating  removal 
of  dead  bodies  cannot  abrogate  treaty 
rights  of,  9-228 

Chinese,  treaty  provision  as  to  landing  of, 
cannot  be  abrogated  by  state  statute,  9- 
227 

Coastwise  steamers,  statute  exempting 
from  pilotage,  not  a  repeal  of  treaty  pro- 
visions, 9-225 

Commissioner  appointed  pursuant  to,  not 
an  officer,  9-41 

Conclusion  of  war  by,  see  Wab. 

Conclusive  effect  of  treaties  on  courts,  9- 
33 

Confederate  States  of  America,  agreement 
between,  invalid,  8-713 

Confederate  States  of  America,  treaty  be- 
tween, invalid,  8-713 

Confinement  of  free  negroes  employed  on 
vessels,  treaty  provision  as  to,  cannot  be 
abrogated  by  state  statute,  9-227 

Congress  cannot  nullify  titles  confirmed  by 
treaty,  9-34 

Congress  has  power  to  legislate  to  give  ef- 
fect to  treaties,  9-33 

Congress  may  abrogate  treaties,  9-33 

Conspiracy  against  treaty  rights  of  aliens, 
9-220 

Constitution  or  laws  of  state  subordinate 
to  treaty,  9-226 

Construction  of  rights  arising  under,  a 
judicial  question,  9-84 

Conveyance  to  Chinese,  covenant  in  deed 
against,  void  as  infringement  of  treaty 
right,  9-229 

Corporations,  employment  of  Chinese  by, 
state  statute  prohibiting,  a  violation  of 
treaty  right,  9-229 

Courts  cannot  question  authority  of  other 
party  to  ratify  treaty,  9-34 

Courts  on  foreign  soil,  establishment  of, 
by  treaty,  valid,  9-31 

Courts,  treaty  conclusive  on,  9-33 

Covenant  in  deed  against  conveyance  to 
Chinese  void  as  infringement  of  treaty 
right,  9-229 

Criminal  charges,  treaty  requiring  investi- 
gation of,  becomes  municipal  law,  9- 
30 

Date,  treaty  takes  effect  from,  9-34 

Dead  bodies,  state  statute  regulating  re- 
moval of,  cannot  abrogate  rights  of  Chi- 
nese under  treaty,  9-228  . 

Devolution  of  property,  treaty  may  regu- 
late rights  of  aliens  as  to,  9-32 


TREATIES  —  Cont'd. 
Effect  upon   inhabitants  of  territory  ac- 
quired by,  8-583 
Employment  of  Chinese  on  public  works, 
state  statute  prohibiting,  a  violation  of 
treaty  right,  9-229 
Enabling  Act,  necessity  of,  9-34 
Enforcement  of  treaty  not  subject  to  judi- 
cial control,  9-29 
Exclusion  of  Chinese,  state  statute  provid- 
ing for,  cannot  abrogate  treaty  stipula- 
tion, 9-227 
Exemption    of    coastwise    steamers    from 
pilotage  not  an  infringement  of  treaty 
provisions,  9-225 
Exercise    of    judicial    authority    abroad, 

treaty  may  provide  for,  9-31 
Extent  of  treaty-making  power,  9-28 
Extradition  treaties  limited  to  enumerated 

offenses,  9-29 
Extradition,  treaties  with  foreign  countries 

may  provide  for,  9-28 
Extradition  treaties  with   foreign  powers,  . 

state  cannot  negotiate,  9-30 
Extradition  treaty  not  ew  post  facto,  8- 

699 
Fisheries,  regulation  by  treaty,  valid,  9-32 
Fishing  laws,  state  statute  regulating,  un- 
constitutional as  violation  of  rights  of 
Chinese  under  treaty,  9-228 
Free   negroes   employed   on   vessels,   state 
statute  cannot  abrogate  treaty  by  pro- 
viding for  confinement  of,  9-227 
Grant  of  land  to  Indian  tribes  by  treaty, 

valid,  9-32 
Import  duty  fixed  by  treaty  repealed  by 

statute  changing  rate,  9-225 
Imposition  of  special  duties  on  judges  un- 
der treaties,  9-65 
Indian  treaties: 

Abrogation  of  prior  treaty  by  criminal 
statute  applying  to  Indian  country, 
9-225 
Admission  of  new  state  as  affecting 
right  under  treaty  to  hunt  on  public 
lands,  9-195 
Criminal   statute  applying  to  Indian 
country  -'lpersedes  prior  treaty,  9- 
225 
Dignity  and  effect  of  Indian  treaties. 

9-220 
Possession  of  lands  held  under  treaties, 
state  cannot  disturb  Indians  in,  9- 
226 
Residence  within  Indian  nations,  state 

cannot  regulate,  9-226 
Restrictions  in,  as  to  disposal  of  land, 

validity  of,  9-202 
States  cannot  disturb  Indians  in  pos- 
session of  lands  held  under  treaty, 
9-226 
Vested  fishing  rights  not  extinguished 

by  admission  of  new  state,  9-195 
White  persons  residing  within  Indian 
nation,  state  prohibition  against,  a 
violation  of  treaty,  9-226 
Indian    tribes,   effect   of   treaty    with,   on 

power  of  Congress  to  legislate,  9-32 
Indian  tribes,  grants  of  land  under  treaty- 

mftkinp  power  valid.  9-32 
Indian  tribes,  penal  legislation  of  Congress 
may  be  extended  to,  by  treaty.  9-32 
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TREATIES  —  Cont'd. 

Indian  tribes,  power  to  make  treatise  with, 
9-32 

Indian  tribes,  treaty  with,  may  provide  for 
issuance  of  bonds,  £-32 

Inhabitants  of  acquired  territory,  power 
to  prescribe  statu*  of,  by  treaty,  9-3  i 

Intention  as  controlling  time  of  taking  ef- 
fect, 9-34 

Investment  of  trust  funds  in  Confederate 
notes  and  bonds  invalid,  3-713 

Judicial  authority  in  foreign  countries, 
treaty  may  provide  for  exercise  of»  JK31 

Judiciary  cannot  control  enforcement  of 
treaty,  9-29 

Laundries,  state  statute  regulating,  cannot 
abrogate  treaty  rights  of  Chinese,  9-228 

Legislation  by  Congress,  effect  of  treaty 
with  Indian  tribes  on  power  of,  °*-32 

Legislation  in  aid  of  treaties,  when  neces- 
aary,  9-33 

Limitations  on  treaty-making  power,  9-28 

Limitation  upon  power  of  Senate  aa  to,  9*27 

Lottery,  state  prohibition  on  sale  of  foreign 
bonds  which  are  subjects  of,  not  a  viola- 
tion of  treaty  provision,  9-226 

Money  received  under,  for  satisfaction  of 
claims,  appropriation  necessary  lor;  6- 
710 

Municipal  law,  treaty  as,  9-30 

Naturalization  of  inhabitants  of  territory 
acquired  by,  8-582 

Nature  and  operation  of  treaties  of  the 
United  States,  9-220 

Nullification  of  state  constitution*  and 
laws  by  treaty,  9-220 

Offenses  extraditable  are  thoaa  enumerated, 
9-29 

Offenses  not  enumerated  cannot  be  extra- 
dited, 9-29 

Paramount  authority  of  treaties  over  state 
constitutions  and  laws,  9-226 

Penal  legislation  of  Congress  may  be  ex- 
tended to  Indian  tribes  by  treaty,  9-32 

Philippine  Islands,  effect  of  treaty  of  ces- 
sion, 8-279 

Pilotage,  exemption  of  coastwise  steamers 
from,  not  an  infringement  of  treaty  pro- 
visions, 9-225 

Police  power  of  states,  treaty  cannot  limit, 
9-28 

Postmaster-general,  power  to  make  postal 
conventions  with  foreign  countries,  8- 
613;   9-34 

Powers  of  federal  government  to  make,  8- 
289 

Powers  of  judiciary  as  to  treaties,  9-29 

Powers  of  postmaster-general  as  to  postal 
treaties,  8-266 

Power  to  make  treaties  surrendered  by 
states,  9-226 

Provisions  not  self-executing,  power  of  Con- 
gress to  legislate  in  aid  of,  9-33 

Provisions  of  atate  constitutions  and  stat- 
utes are  subordinate  to  treaties,  9-226 

Purchase  of  land  by  aliens,  treaty  may. 
regulate,  9-32 

Ratification  by  Senate  essential,  8-287 

Ratification  by  Senate,  to  what  acts  lim- 
ited, £-27 

Ratification  of  treaty  by  other  party,  courts 
cannot  question  validity  of,  9-34 


TREATIES  —  Cont'd. 

Ratification  of  treaty  ceding  Porto  Rico  as 
affecting  operation  of  revenue  laws,  8- 
280 

Release  by  treaty  of  claims  against  foreign 
government  a  taking  of  private  property, 
0-315 

Removal  of  dead  bodies,  state  statute  regu- 
lating, cannot  abrogate  rights  of  Chinese 
under  treaties,  9-228 

Rights  guaranteed  to  inhabitants  of  Alaska 
under  treaty  of  cession,  8-278 

Sale  of  foreign  bonds  which  are  subject  of 
lotteries,   state  prohibition  against,   not 
a  violation  of  treaty,  9-226 
'  Senate  eannot  introduce  new  terms  in  rati- 
fication, 9-27 

Senate's  advice  and  consent  necessary,  9-27 

Sovereign  power  of  United  States  over  ter- 
ritory acquired  by,  9-201 

State  courts,  duty  of,  to  recognise  para- 
mount authority  of  treaties,  0-226 

State  legislation  affecting  subjects  of  treaty 
stipulations,  9-226 
.  State  legislation  disturbing  Indians  in  pos- 
session  of   lands   a   violation   of  treaty 
stipulation,  9-226 

States,  binding  effect  of  treaties  on,  9-225 

States  cannot  negotiate  extradition  treaties 
with  foreign  countries,  9-30 

States,  police  power  of,  not  subject  to  limi- 
tation by  treaty,  9-28 

State  statute  providing  for  confinement  of 
free  negroes  employed  on  vessels  easufot 
abrogate  treaty  provision,  9-227 

State  statute  regulating  laundries  eannot 
abrogate  treaty  rights  of  Chinese,  0-228 

State,  treaty  entered  into  by,  cannot  be 
validated,  8-713 

Status  of  Inhabitants  of  acquired  territory, 
power  to  prescribe  by  treaty,  9-3 1 

Subjects  as  to  which  treaty  may  be  made, 
9-28 

Subjects  of  treaty  stipulations,  power  of 
state  legislation  to  affect,  9-220 

Successors  of  sovereigns,  treaty  inures  to, 
9-34 

Supremacy  of  treaties  of  the  United  States, 
9-220 

Supreme  law  of  land,  treaty  as,  8-7 IS 

Surrender  by  states  of  treaty-making 
power,  8-713;  9-226 

Temporary  convention  respecting  boundary, 
effect  of,  9-35 

Territory  acquired  by*  treaty,  sovereign 
power  of  United  States  over,  9-201 

Territory,  power  to  acquire  by  treaty  of 
cession,  9-30 

Time  of  taking  effect,  9-34 

Titles  confirmed  by  treaty  eannot  be  de- 
stroyed by  Congress,  9-34 

Tonnage  taxes,  subsequent  statute  repeals 
prior  treaty  provision  as  to,.  9-225 

Treaties,  advice  and  consent  of  Senate, 
necessity  for,  9-27 

Treaties  of  cession,  power  to  make,  ^-20 

Treaty  inures  to  successor  of  sovereign,  9- 
34 

Tribunals  for  American  citizens  in  foreign 
countries,  treaty  may  provide  for  estab- 
lishment of,  9-31 

War,  suspension  of  treaties  by,  9*35 
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TREATIES  OF  CESSION: 

See  Treaties. 
TREES: 

State  regulation  of  sale  of,  8-610 
TRESPASS: 
Action  of,  for  commission  for  contempt, 

8-329 
Public  lands,  power  of  Congress  to  punish 

trespass  on,  9-204 
Summary  sale   of   property   of  trespasser 
unconstitutional,  9-535 
TRIAL: 

See  JUBT  AND  JUBT  TRIAL. 

Boundary  of  state  a  question  of  fact  in  de- 
termining venue  of  trial,  9-132 

Congress,  power  to  fix  venue,  9-132 

Due  process  of  law,  presence  of  defendant 
at  trial  as  element  of,  9-432,  433 

Ex  post  facto  laws,  whether  statutes  relat- 
ing to  venue  and  procedure  are,  see  Ex 
Post  Facto  Law. 

Indictment  or  presentment  by  grand  jury, 
when  not  essential,  8-650 

Insurrection  in  locality  and  closing  of 
courts  as  affecting  venue,  9-132 

Jury  trial,  see  Jury  and  Jury  Triai* 

Right  of  accused  to  be  confronted  with  wit- 
nesses, 8-267 

Right  of  accused  to  speedy  trial,  8-267; 
9-327 

Venue  (see  Venue),  9-131 

Venue,  insurrection  in  locality  and  closing 
of  courts  as  affecting,  9-132 

Venue  of  trial  for  sending  nonmailable  mat- 
ter, 9-131 

Venue,  power  of  Congress  to  fix,  9-132 
TROOPS: 

See  Militia. 
TRUST  COMPANIES: 

Discrimination   between   officers    of   banks 
and  trust  companies  not  denial  of  equal 
protection  of  laws,  9-684 
TRUSTS: 

See  Trade  Combinations  and  Trusts. 

TRUSTS  AND  TRUSTEES: 

Administration  of  trust,  constitutionality 
of  statute  affecting,  8-685 

Corporate  trustees,  statute  affecting  lia- 
bility of,  not  applicable  to  existing  con- 
tracts, 8-857 

Investment  of  trust  funds  in  Confederate 
notes  and  bonds  invalid,  8-713 

Nonresidents,  state  statute  prohibiting 
holding  of  property  by,  as  trustee,  un- 
constitutional, 9-178 

Removal  of  trustee  by  appointment  of  an- 
other not  violation  of  due-process  clause, 
9-536 
TURNPIKES: 

Charter  of  turnpike  companies  as  contract, 
8-834 

Due  process  of  law  clause  as  affecting  regu- 
lation of,  see  Due  Process  op  Law. 

Rates,  constitutionality  of  statute  regulat- 
ing, 9-582 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Process  of 
Law. 

Temporary  use  for  transportation  of  mili- 
tary supplies  not  a  taking,  9-312 
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TWELFTH   AMENDMENT: 

Presidential  elections,  regulation  by,  9-375 

ULTRA  VIRES: 

Acts  of  government  in  excess  of  constitu- 
tional authority,  8-283 

UNION: 

See  Master  and  Servant. 
Indestructible  Union  created  by  Constitu- 
tion, 8-276,  288 

UNION  LABELS: 

City    printing,    statute    requiring    use    of 

union  labels  on,  unconstitutional,  9-494, 

593 
Use   of   union   labels   on   nonunion   goods, 

statute    prohibiting,    constitutional,    9- 

593 

UNITED  STATES: 

Acquired  territory,  sovereign  power  of 
United  States  over,  9-201 

Capture  of  territory  by  enemy  as  affecting 
territorial  jurisdiction  of  United  States, 
9-201 

Character  of  as  national  government,  8-275 

Character  of,  as  single  nation,  8-283 

Conquered  territory,  manner  in  which  held, 
9-201 

Construction  of  term  as  used  in  Constitu- 
tion, 8-280 

Construction  of  term  where  foreign  rela- 
tions are  considered,  8-280 

Contracts  of  states  with,  cannot  be  im- 
paired, 8-765 

Impairment  of  obligation  of  contract,  pro- 
hibition against,  not  applicable  to  United 
States,  8-751 

Implied  powers  of  United  States  under  Con- 
stitution, 9-357 

Jurisdiction,  territorial,  of  United  States, 
9-201 

Jury-trial  provision  as  affecting  suits 
against,  9-339 

Paramount  authority  of  federal  govern- 
ment, 8-282 

Power  to  construct  aqueduct  to  supply  city 
of  Washington,  8-67  L 

Priority  of  debts  due  to,  8-357 

Property  owner,  rights  as,  see  Public 
Property,  Buildings,  and  Grounds. 

Public  lands  in  territory  admitted  as  state, 
title  to,  9-196 

Secession  from  Union,  right  of,  denied,  8- 
276 

Sovereign  power  over  acquired  territory,  9- 
201 

Sovereignty  suspended  when  territory  cap- 
tured by  enemy,  9-201 

UNITED  STATES  COMMISSIONERS: 

Powers  of,  9-60 

UNIT  RULE: 

State  taxation  of  carriers,  etc.,  according 
to,  see  Commerce. 

USEFUL  ARTS: 

See  Copyrights  and  Patents. 

USURY: 

Building  and  loan  associations,  statute  au- 
thorizing usurious  charges  by,  constitu- 
tional, 9-535 

Effect  given  to  state  laws  as  to,  8-521 
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VACCINATION: 

Compulsory  vaccination  statute  constitu- 
tional, 9-507 

Exclusion  of  unvaccinated  children  from 
public  schools  not  a  denial  of  equal  pro- 
tection, 9-604 

VAGRANTS: 

Hiring  out  of  vagrants  unconstitutional,  9- 

370 
VENUE: 
Ascertainment  of  district  by  law,  9-330 
Criminal    prosecutions,    district   in   which 

crime  committed,  venue  of  trial,  9-329 
District  to  be  previously  ascertained  by  law, 

9-330 
Equal  protection  of  laws  as  affecting  state 

control  of,  9-652 
Prosecution  of  Jefferson  Davis,  venue  of, 

9-330 
Sending    improper    matter    through    mail, 

venue  of  prosecution  for,  9-330 
Transfer  of  counties  of  district  as  affecting, 

9-330 

VERDICT: 

Appellate  court,  authority  to  modify  ver- 
dict, 9-440 

Control  of  court  over,  l*-$49 

Criminal  prosecutions,  verdict  of  guilty 
cannot  be  directed  in,  9-329 

Directing  verdict,  power  of  court  as  to,  9- 
342 

Judgment  on  verdict  not  essential  to  entitle 
accused  to  protection  of  jeopardy  clause, 
9-274 

Preponderance  of  evidence,  effect  of  verdict 
against,  9-349 

Remission  of  part  of  verdict  as  condition 
for  granting  new  trial,  9-350 

Setting  aside,  statute  prohibiting,  consti- 
tutional, 9-404 

Special  interrogatories,  power  of  court  to 
require  specific  answers  to,  9-346 

Unanimity  in  finding  essential,  9-345 

VESSELS: 
See  Ships  and  Shipping. 
Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 
State  taxation  of,  see  Commerce. 

VESTED  RIGHTS: 

See  Impairment  or  Obligation  of  Con- 
tracts. 
VETO: 
Passage  of  bill  over,  requisite  number  of 
votes,  8-339 
VINEGAR: 

State  regulation  of  sale  of,  8-511 
VINES: 
State  regulation  of  sale  of,  8-510 

VOLUNTEER  FORCES: 

Office  of  brigadier-general  in,  incompatible 

with  membership  in  Congress,  8-336 
Office  of  colonel  in,  incompatible  with  mem- 
bership in  House,  8-336 
WAGER  OF  LAW: 

Abolishment  of,  9-347 
WAGES: 
See  Master  and  Servant. 
Exemption  of  wages  from  process,  9-606 


WAIVER: 

Confrontation  of  accused  with  witness, 
waiver  of  right  of,  9-334 

Due  process  of  law,  waiver  of,  unconstitu- 
tional on  ground  of  lack  of,  9-537 

Employees,  statute  prohibiting  waiver  by, 
of  right  to  damages  for  injuries  uncon- 
stitutional, 9-465 

Faith  and  credit  clause,  protection  of,  not 
waived  by  defending  on  merits,  9-143 

Immunity  from  suit,  power  of  state  to 
waive,  9-374 

Indictment  or  presentment,  constitutional 
right  of,  cannot  be  waived,  9-263 

Jury  trial  may  be  waived,  9-131 

Jury  trial,  waiver  of  right  to,  9-347 

Perjury,  waiver  by  witness  of  privilege  does 
not  exempt  from  prosecution  for,  9-287 

Presumption  against  waiver  of  jury  trial, 
9-347 

Right  of  defendant  to  be  present  during 
trial  cannot  be  waived,  9-295 

Unconstitutionality  of  statute  impairing 
contract  may  be  waived,  8-889 

Waiver  of  privilege  from  arrest,  8-332 

WAR: 

Acquisition  of  territory  as  exercise  of  war- 
making  power,  8-639 

Actions  between  citizens  of  belligerents,  ef- 
fect of  declaration  of  war,  8-639 

Actions,  limitation  of  during  existence  of 
war,  8-643 

Assassins  of  President,  trial  by  court-mar- 
tial, 8-643 

Capture  of  territory  by  enemy  as  affecting 
sovereignty  of  United  States,  9-201 

Captures,  powers  of  Congress  as  to,  8-640 

Cemeteries,  establishment  of  as  incident 
of  war-making  power,  8-643 

Cession  of  territory  as  condition  of  peace, 
8-639 

Citizens  of  belligerents,  effect  of  declara- 
tion on  rights  of  action  between,  8-639 

Civilians,  power  to  give  military  tribunal 
jurisdiction  over,  8-642 

Civil  war,  power  of  Congress  to  declare.  8- 
639 

Civil  war,  rules  of  public  law  applicable  to, 
8-639 

Civil  war,  view  that  constitutional  pro- 
vision not  applicable  to,  8-640 

Commercial  intercourse,  power  of  Presi- 
dent to  proclaim  suspension  of,  8-641 

Confiscated  property,  effect  of  pardon  after 
sale  of,  9-24 

Confiscation  of  enemy  property,  declaration 
of  war  does  not  authorize,  87-641 

Confiscation  of  enemy  property,  necessity 
of  legislative  action  authorizing,  8-641 

Confiscation  of  enemy  property  not  allowed 
in  absence  of  statute,  8-638 

Confiscation  of  enemy  property,  powers  as 
to,  8-640 

Confiscation  of  property  of  public  enemy, 
compensation  not  required  for,  9-316 

Congress,  power  of  after  declaration  of 
war,  8-638 

Court-martial  for  assassins  of  President, 
8-643 

Courts  cannot  ascertain  existence  of  war 
or  peace  as  question  of  fact,  8-638 
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WAR—  Cont'd. 

Courts,  enemy  property  cannot  be  con- 
demned by,  in  absence  of  statute,  8-641 

Declaration  of,  effect  of,  8-638 

Declaration  of,  plenary  power  of  Congress 
as  to,  8-637 

Declaration  of  war,  confiscation  of  enemy 
property  not  authorized  by,  8-641 

Declaration  of  war,  exclusive  power  of 
Congress,  8-637 

Declaration  of  war  not  authority  for  re- 
prisals, 8-638 

Declaration  of  war,  power  vested  in  Con- 
gress, 8-640 

Effect  of  declaration  of  war,  8-638 

Emancipation  proclamation,  valid,  8-641 

Enemy,  authority  to  allow  intercourse 
with,  8-642 

Enemy  property,  confiscation  of,  not  al- 
lowed in  absence  of  statute,  8-638 

Enemy  property,  powers  as  to  confiscation, 
8-640 

Exclusive  power  of  Congress  to  conclude 
peace,  8-637 

Exclusive  power  of  Congress  to  declare  war, 
8-637 

Freedom  of  slaves,  proclamation  of  by  Con- 
gress, valid,  8-641 

Insurrection,  powers  of  Congress  as  to,  8- 
639 

Intercourse  with  enemy,  authority  to  al- 
low, 8-642 

Interest  upon  debts  between  citizens  of  bel- 
ligerents, effect  of  declaration  of  war 
upon,  8-639 

International  law,  rules  of,  applicable  to 
civil  war,  8-639 

Invasions,  power  of  Congress  to  repel,  8- 
640 

Jurisdiction  of  military  tribunal  over 
civilian,  8-642 

Levying  war,  see  Treason. 

Limitation  of  actions,  power  of  Congress 
to  regulate  during  war,  8-643 

Limitation  upon  power  of  Congress  to 
make  cession  of  territory  condition  of 
peace,  8-639 

Martial  law,  when  authorized,  8-643 

Military  government,  what  constitutes,  8- 
642 

Military  jurisdiction  under  Constitution, 
8-642 

Military  law,  what  constitutes,  .8-642 

Military  occupation,  effect  as  to  extension 
of  territory  and  operation  of  laws,  9-8 

Military  tribunals,  power  to  establish  for 
trial  of  civilians,  8-642 

National  cemeteries,  power  to  establish  as 
incident  of  war-making  power,  8-643 

Nature  of  grant  of  power  to  declare,  8- 
639 

Nonintercourse  Act  of  state,  valid,  8-643 

Nonintercourse,  power  of  President  to  pro- 
claim, 8-641 

Partial  intercourse  with  enemy,  power  of 
President  to  permit,  9-11  * 

Peace,  cession  of  territory  as  condition  of, 
8-639 

Peace,  exclusive  power  of  Congress  to  con- 
clude, 8-637 

Peace,  President  cannot  make  cession  of 
territory  condition  of,  8-639 


WAR—  Cont'd. 

Plenary  power  of  Congress  to  declare,  8- 
637 

Political  department  has  exclusive  power 
to  declare  war  and  conclude  peace,  8-637 

Power  of  federal  government  as  to,  8-289 

Power  to  declare,  nature  of,  8-639 

Power  to  establish  military  tribunals  to 
try  civilians,  8-642 

President  may  accord  belligerent  right  to 
insurgents,  9-11 

President,  power  after  declaration  of  war, 
8-638 

President,  power  of,  to  render  cession  of 
territory  condition  of  peace,  denied,  8- 
639 

President,  power  to  proclaim  noninter- 
course, 8-641 

President,  power  to  repel  aggressions  and 
invasions,  8-640 

President,  trial  of  assassins  of,  by  court- 
martial,  8-643 

Prize  money,  no  right  to,  in  absence  of  stat- 
ute, 8-642 

Prize,  power  of  President  to  remit  for- 
feiture in  case  of,  9-19 

Proclamation  of  freedom  of  slaves  by  Con- 
gress, valid,  8-641 

Property,  seizure  of,  for  war  purposes,  8- 
640 

Reprisals,  power  of  Congress  to  authorize, 
8-638 

Rights  of  action  between  citizens  of  bel- 
ligerents, 8-639 

Rules  of  public  law  applicable  to  civil  war, 
8-539 

Secret  service,  power  of  President  to  em- 
ploy, 9-11 

Seizure  of  property  for  war  purposes,  8- 
640 

Sequestration  of  property  of  alien  enemy 
by  Confederate  government,  void,  9-183 

State,  Congress  cannot  declare  war  against, 
8-640 

State  nonintercourse  Act,  validity  of,  8- 
643 

State  tax  on  passengers  an  interference 
with  war-making  power,  8-643 

Statutory  authority  essential  to  right  to 
prize  in  property  captured,  8-642 

Statutory  authority  for  confiscation  of 
enemy  property  essential,  8-638 

Taxation  by  state  on  transportation  of 
passengers  as  interference  with  war-mak- 
ing power,  8-643 

Territory,  acquisition  of,  by  conquest  or 
treaty  as  branch  of  war-making  power, 
8-639 

Territory  captured  by  enemy,  suspension 
of  sovereignty  of  United  States  in,  9- 
201 

Treaty,  acquisition  of  territory  by,  as  ex- 
ercise of  war-making  power,  8-639 

WAREHOUSES: 

State  regulation  of,  as  affecting  interstate 

commerce,  see  Commerce. 
Warehouse  as  agent  of  interstate  commerce, 

8-382 

WARRANTS: 

See  Arbest;  Bounty;  Distress  War- 
rants, 
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WARRANTS  —  Cont'd. 

Bills  of  credit,  issuance  of  warrants  as, 
see  Bills  of  Credit. 

County  warrants,  effect  of  statutory  pro- 
vision requiring  registration  of,  8-873 

County  warrants,  protection  against  im- 
pairment afforded  to,  8-766 

County  warrants,  subdivision  of,  not  im- 
pairment of  obligation  of  contracts,  8- 
779 

Distress  warrant  against  defaulting  officer, 
£-302 

Registration  of  county  warrants,  effect  of 
statutory  provision  requiring,  8-878 

Search  warrant  against  an  individual  not 
a  violation  of  constitutional  provision  as 
to  searches  and  seizures,  9-251 

State  treasury  warrants,  protection  afforded 
against  impairment  of,  8-766 
WAR  VESSELS: 

Power  to  construct,  8-648 

WATKR  COMPANIES: 

Due  process  of  law  as  affecting  regulation 
of,  see  Due  Process  or  Law. 

Franchises  of,  as  contracts,  8-823 

Grant  of  exclusive  privileges  to,  as  con- 
tract, 8-824 

Power  of  state  to  regulate,  8-826 

Rates,  constitutionality  of  statute  regulat- 
v        ing,  8-795 

Rates,  due  process  of  law  clause  as  affect- 
ing regulation  of,  see  Due  Process  of 
Law. 

Rates,  statute  regulating,  not  denial  of 
equal  protection  of  laws,  9-582 

Water  rates,  state  regulation  of,  8-826 

WATERS  AND  WATERCOURSES: 

See  Navigable  Waters. 

Consequential  damages  to  land  by  river 
improvement,  compensation  clause  does 
not  apply  to,  9-317 

Diversion  of  watercourse  a  taking  under 
eminent-domain  clause,  9-313 

Jurisdiction  of  Supreme  Court  of  acts  de- 
priving adjoining  state  of  natural  flow 
of  water,  9-120 
WEAPONS: 

Restriction  by  state  on  sale  of,  8-497 

WEIGHTS  AND  MEASURES: 

Exclusive  power  of  Congress  as  to,  8-606 
WHARVES: 

Discrimination  in  wharfage  unconstitu- 
tional, 8-903 

Establishment  of  wharfage  line,  statute  pro- 
viding for,  not  a  contract,  8-773 

Interstate  commerce  regulations  as  affect- 
ing, see  Commerce. 

Regulation  of,  affecting  interstate  com- 
merce, see  Commerce. 

Tonnage,  wharfage  charges  as,  8-902 

Wharfage  charges  on  property  of  United 
States,  validity  of,  £-231 

Wharfage  charges,  power  of  municipal  cor- 
porations as  to,  8-432 

Wharfage  charges,  power  of  state  to  im- 
pose, 8-895,  902 

Wharfage  charges,  regulation  by  state,  8- 
432 

Wharfage  charges,  when  a  duty  on  tonnage, 
8-902 


WHARVES  —  Cont'd. 

Wharfage,  discriminating  rates,  validity  of, 

9-181 
Wharf  lines*,  change  in,  as  impairment  of 
obligation  of  contract,  8-857 

WHIPPING: 

See  Sentence  and  Punishment. 

WILLS: 

Federal  jurisdiction  of  action  to  annul,  9- 

103 
Probate  of,  as  affected  by  faith  and  credit 

clause,  see  Faith  and  Credit. 

WILSON  ACT: 

See  Intoxicating  Liquors. 

WINDING  UP  INSOLVENT  CORPORA- 
TIONS: 

See  Corporations, 
WINKS: 
Discrimination  in  favor  of  native  wines,  ef- 
fect of,  see  Cokmebgb. 

WITNESSES: 

Anti-trust  laws,  preliminary  examination  of 
witnesses  under,  not  a  violation  of  due- 
process  clause,  9-462 

Attendance,  failure  to  provide  method  of 
enforcing,  not  denial  of  equal  protection 
of  law,  £-553 

Attendance  of  witnesses  at  trial  of  impeach- 
ment, 8-316 

Commitment  tor  failure  to  testify  before 
county  attorney  unconstitutional,  9-437 

Confrontation  of  accused  with  witnesses  not 
a  privilege,  9-399 

Confronting  accused  with  witnesses,  9-332 

Conspiracy  to  prevent  appearance  as  wit- 
nesses, 9-631 

Constitutionality  of  statute  relating  to  com- 
petency of  witnesses,  see  Ex  Post  Facto 
Laws. 

Contempt,  punishment  by  Congress  for, 
does  not  bar  punishment  for  contumacy, 
9-871 

Criminal  prosecution,  absence  of  witness 
from,  by  procurement  of  defendant,  effect 
of,  9-334 

Criminal  prosecution,  compulsory  process 
to  obtain  witness  for  accused  in,  9-334 

Criminal  prosecution,  right  of  accused  to 
be  confronted  with  witnesses  in,  9-332 

Cross-examination  by  state  of  its  own  wit- 
ness not  a  denial  of  due  process  of  law, 
9-437 

Disabilities,  statute  providing  for  removal 
of,  not  ex  post  facto.  8-697 

Disability  of  negroes  as  witnesses  removed 
by  Thirteenth  Amendment,  9-383 

Examination  of,  by  Congress,  8-327 

Failure  to  give  recognizance,  imprisonment 
of  witness  on,  constitutional,  9-437 

Husband  and  wife  as  witnesses  against  each 
other,  8-737 

Immunity  from  prosecution  for  testifying, 
general  application  of  statutory  provi- 
sion as  to,  9-222 

Impeachment  of,  constitutionality  of  stat- 
ute regulating,  8-737 

Members  of  Congress,  right  to  compel  at- 
tendance of,  as  witnesses,  in  criminal 
prosecutions,  9-334 
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WITNESSES  —  Cont'd. 

Negroes,  disability  as  witnesses  removed 
by  Thirteenth  Amendment,  9-383 

Pardon  removes  disability  to  testify,  0*25 

Power  of  court  to  subpoena  in  aid  of  ad- 
ministrative examinations,  9-65 

Preliminary  examination  of,  under  anti- 
trust law  constitutional,  £-462 

Refusal  to  answer  as  contempt,  8*327 

Removal  by  pardon  of  disability  to  testify, 
9-25 

Removal  of  disability  of  negroes  as  wit- 
nesses, 9-383 

Removing  disabilities,  statute  not  ex  post 
facto,  8-697 

Requiring  witnesses  to  testify  before  Senate 
as  to  business  transaction  not  ah  un- 
reasonable search,  0-253 

Right  of  accused  to  be  confronted  with,  8- 
267 

Right  of  Congress  to  compel  attendance,  8- 
327 

Right  of  prosecution  to  be  confronted  with 
witnesses,  9-332 

Self-incrimination,  privilege  of  witness 
against,  see  Evidence. 

Unreasonable  search,  constitutional  prohi-. 
bition  against  not  violated  by  requiring 
witness  to  testify  before  Senate,  9-253 

WOMEN: 

Disfranchisement  of  women,  see  Suffrage, 

Right  of. 
Employment  in  bar  rooms,  statute  prohibit- 
ing, constitutional,  9-409 
Employment  in  places  of  amusement,  power 

of  state  to  regulate,  9-407 
Jury,  right  of  accused  to  have  women  on, 

9-404 
Statute  regulating  employment  of  females 

in   places   of   amusement*  constitutional, 

9-502 
Suffrage,    state    may    deny    right    of,    to 

women,  9-638 

WORDS   AND   PHRASES: 

"  Agreement,"  8-258,  905 
Arms,  9-247 
Oases    9—79 

"  Charged  "  with  crime.  8-261 
Citizen,  9-386,  396 

"  Citizens "  and  "  people  of  the  United 
States"  synonymous,  8-275 


WORDS  AND  PHRASES  —  Cont'd. 

Commence  or  prosecute,  9-365 

Common  law  as  aid  in  interpretation  of, 
8-268 

"  Compact,"  8-258,  905 

Construction  of  generally,  see  Construc- 
tion and  Interpretation. 

Contract,  8-761 

Controversies,  9-80 

Deprivation,  9-424 

"  Deprive,"  8-260 

"  Disposition  of,"  9-202 

"Due  process  of  law,"  8-258;  9-290,  424, 
425,  426 

Duties,  definition  of,  8-351 

"Emit  bills  of  credit,"  8-715 

"Engage"  in  rebellion,  &-627 

Excise,  8-351 

Exports,  8-703,  890 

fix  post  facto,  8-260 

"  Happen,"  8-261 

Imports,  8-890  # 

Impost,  8-351 

"  Inferior  "  officers,  9-39 

Inhabitant  defined,  8-301 

"Just  compensation,"  8-260 

Law,  9-424 

Law  of  the  land,  9-425 

"  Necessary  and  proper,"  8-259,  675,  676 

"  Obligation  of  contracts,"  8-261 

Place,  8-665 

"  Privileges  and  immunities,"  8-260 ;  9-160 

Purchase,  8-664 

"  Securing  "  patents,  8-619 

State,  definition  of,  0-214 

State,  definition  of  with  regard  to  qualifi- 
cations of  representatives,  8-300 

"Taking"  of  land,  8-261 

Taxation  defined,  8-350 

Territory,  9-202 

"  Vacancies  that  may  happen,"  9-61 

"Writings,"  8-261 

WRITINGS: 

See  Copyrights  and  Patents;  Documen- 
tary Evidence. 
Definition  of,  8-261 

WRITS: 

See  Habeas  Corpus. 

Inferior  courts,  powers  as  to  issuance  of,  8* 
633 


949 


Volume  IX 


Sl»\'l 


I  I 


"1 


r 


f 


